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L OVERVIEW

| Appellee Ford Motor Company (“Ford”) substantively agrees w1th the Background and
Standard of Review set forth by Appellant. (Appellant s Brief, §§ I and III) While Ford_ '
dlsagrees w1th Appellant s Ass1gnment of Error (Appellant s Brief, § II), it concurs that the issue
on appeal is whether the National Trafﬁc and Motor Vehicle Safety Act of 1966, 80 Stat. 718, 15
_U S.C. § 1381 et seq., recodifred as amended, 49 U.8.C. § 30101 ef seq. (the “Safety Act”), as
1mpIemented through Federal Motor Vehlcle Safety Standard 205 (“FMVSS 205”), 49 CFR. §
571.2035 (2003), preempts Appellant 8 state tort law claim that the subject 1999 Ford Exped1t1on '
was defective by virtue of Ford s use of tempered safety glass in the vehicle’s srde window
openings. Ford asserts that preemption is mandated by the Supreme Court of the Unrted States
decision in Geier v. American Honda Motor Co., Inc.; 529 U.S. 861 (2000) Ford respectﬁally
asks _that the Court afﬁ_rm the decision of the Circuit Court of Kanawha County and deny'
Appellant’s appeal in its entirety. | |

L. ARGUMENT

Geier v. American Honda Motor Co., Inc., 529 U.S. 861 (2000), is the sem'in.al United

States Suprerne Court case addressing the preemptrve effect of the Safety Act on state tort law
clarms Preemptlon arises when a state tort Iaw claim stands in actual conflict W1th a Federal

Motor Vehicle Safety Standard such that it imposes an obstacle to the federal objectivés sought

to be accomphshed by that standard See id at 881-82 (2000) When optronal methods of

compllance with a Federal Motor Vehicle Safety Standard are deliberately maintained by the

? Ford’s prevxously filed Response to Petition for Appeal of Franc1s Robert. Morgan, . Section IV (A) and (B),
provides a broader drscussmn of preemption law genera lly



: National nghway Trafﬁc Safety Admlmstratlon (“NHTSA”) a state tort law clalm whtch seeks -
to prevent exercise of an expressly approved option cannot stand. See id. at 874-882, 3
The ratronale of the Geier Court compels a ﬁndlng that Appellant’s clalm is preempted
As demonstrated beiow NHTSA has dellberately rnamtamed the optional eomphance
_ framework of FMVSS 205 governing automotive glass and glazmg applications for v1rtually'
identical reasons to its maintenance of the various passiv_e restraint options under FMVSS 208 as |
addressed in Geier. Specit_i’oall_y, NHTSA determined that the various. different types ot‘.giass
and glazing ma_terials permitted for use in automotive applications under FMVSS 205, including
the use of tempered safety glass in side window openings, each offer unzque advantages and
drawbacks After decades of study, NHTSA expressly rejected the glazing mandate sought to be
tmposed through Appellant’s cIaim and Concluded that the optimal balance of cost, technology
and safety concerns is struck by permlttlng manufacturers to choose from among the dlfferent '
giass and glazrng rnaterlals approved by FMVSS 205. Any claim that seeks to preclude outrrght )
the use of an approved material frustrates the objectives sought to be achievjed by NHTSA’s |
.opt1onal comphance framework and rnust accordlngly be held preempted.
The Court of Appeals for the Fifth Circuit’s decision to the contrary in O ’Hara v General
Motors Corp, 508 F.3d 753 (5th Cir. 2007), is plainly wrong. The O’Hara court 1mproperly
| discounted NHTSA'’s reliance on and performance of decades of studies and analyses'of glass

and glazing materials and effectively disregarded NHTSA’s ultimate pronouncement that safety

* The Geier opinion references the “Department of Transportation.” Administration of the Safety Act was originally
conferred upon the Secretary of Commerce. Congress subsequently transferred all powers under the Safety Act to
the Secretary of Transportation. 49 U.S.C. § 1655(a)(6)(A). The Secretary of Transportation delegated these
powers initially to the National Highway Safety Bureau, 49 U.S.C. § 1.31, 35 Fed. Reg. 4955, and ultimately to the
National Highway Traffic Safety Administration (“NHTSA”). 49 C.F.R, § 151, NHTSA was the agéncy
responsible for enforcement of Federal Motor Vehicle Safety Standards at all times relevant to this appeal and
retains oversight today. For simplicity, Ford utilizes the term “NHTSA™ herein when referring to the agency with
administrative responsibility for the Safety Act regardless of time frame, ' :



would best be promotedthrough continued approval of all the various glaes and glazing materials
expressly perm_'itted.under FMVSS 205. Further, the O 'Hara court juetiﬁ_ed its disregard by .'
relying on an easily .distingui.shed opinion involving the federal' goverhmentfs refusal to regu'lat_e
in any fashion a certain area of marine safety, as opposed to a decision to t)reSewe the existing
_ optional regulatory framewerk t'n FMVSS 205. The O Hara opinion is not centrotling,' and its
flawed analysis should be rejected by this Court. - | | |

A Geier v. American Honda Motor Co., Inc., 529 U.S. 861 (2000) — Pre Fmption of
State Law Tort Claims by Federal Motor Vehlcle Safety Standards

Gel_errv. American Honda Motor Co., Inc., 529 U.S. 861 -(20{_)0), arose from_a 1992
automobile accident in which Alexis Geier collided with a tree while driving a 1987_H0nda o
Accord.. Ms, Geier and her parents sued various Honda entities (hereinaftet collectively referred
to as “Honda”) in the United States Dtstrict Court for the District of Columbia and alleged that
the subject Honda Accord was defectwe under District of Columbla ton law due to the absence
of a drlver Slde alrbag See id. at 865, |

Honda moved for summary judgment. arguing that the “.no-airbag claim” asserted by the |
Geler famﬂy was preempted by the appl:cab]e version of Federal Motor Vehlcle Safety Standard
208 ("FMVSS 2087). Jd. at 864-65. That Standard permitted manufacturers to choose from

| various different types of r_estralnt systems, including the use of airbags, to achleve comphance |
See 49 CFR § 571.208 (1984); 49 Fed. Reg. 28962, 29008-010 (July 17, 1984) Compliance
w1th the Standard did not requtre the use of airbags in any speclfic vehicle hne Id. The parties
agreed that the subject vehlcle complied with FMVSS 208 notwithstanding _1ts lack of a driver
side airlaag. E .. | | | |

Honda asserted that the “no- alrbag claim” was preempted either expressly by the Safety

Act’s stated preemptlon of state standards not 1dentlcal to a Federal Motor Vehicle Safety



Stan.dard geyerning th'e same aspect of motor vehicle performance or equipment, 15 U.S.C. §
1392(d) (1988) or 1mpl1ed1y because a verdict in favor of the Geler famlly would conﬂlct with
the 0pt1onal comphance framework of FMVSS 208. See Gezer V. Amerzcan Honda Motor Co
Inc., 166 F.3d 1236, 1238 _(C.A.D.C._ 1999), The Geier fam-xly argued that the Safety Act’s
express preemptton_ provision is lim:ited to state stetutes emd regulatiehs and that common law.

claims are expr.essly preserved_by the S.afety Act’s savings clrause, 15 US.C § 1397’(1(),5 which
states, “compliance with any Federal Motor Vehicle Standards . . . does not exem a_n._ person
from any liability under common law.” Géier 166 F. 3d at 1238.

The trial court -granted summary judgment for Honda, notmg that the “no-airbag clalm
sought to estabhsh a de facto safety standard that was different than FMVSS 208 - i.e. one that
required the use of air bags - and was accordmgly expressly preempted by 15U.8.C. § 1392(d).
See Geter 529 U.S. at 865; see also Geter 166 F.3d at 1238 (explalmng rationale and
precedence underlymg trial court’s dec1sion). The United States Court of Appeals for the
District of Cotumbia affirmed summary judgment, but did se on the easis of .implied preemption.
See Geiet", 166 F.3d at 1240-41 (discussing concerns with finding of express preemption, bl.lt.
avoiding question d_ue to clear presence of implied 'preemption); Ls;ee also Geiei;,:‘ 529 US at 865-
66. |

Recognizing a clear sblit of auttlor_ity between several Federetl C_outts of Appeal, all of
whieh recognized .preemption of “no-aitbag c.lairns”'albeit on varied grounds,® and a collection of

state courts, all of which found no basis for preemption, the Supreme Court of the United States

“15US.C. § 1392(d) was recodified without substantive change in 1994 as 49 .S, C § 30103(b)(1) see also Gezer
v. American Honda Motor Co., Inc., 166 F.3d 1236, 1237 n.2 and 1238 n.4 (C.A.D.C. 1999).

15U S C § 1397(k) was recodified at 49 US.C. § 30103(e) (1994),

¢ For a detalled review of this history, please see Ford’s previously filed Response to Petition for Appeal of Francis
Robert Morgan, Section IV(C). : S :



granted cefﬁorafi to r.esollye the cohﬂ_icf.' Geiéf, 529 US at. 866. in reaching ifs ulﬁmat’e .'
coﬁclusion that state.tért law “no-airbag claims” are preempted, the Court addr’essed.thfee maiﬁ
Questions} (1) Does the Saféty' Act’s preemption provision act to expressly preempt “no 'airbég”
 tort claims?; (2) Notwithstanding, do ordinary préempt'ion principles ai)ply torthe S'a_fety Act?;
and (3) Do “no airbag” tort claims actually conflict with FMVSS 208 and, thus, with the Séfety.
Act itself? Id, af 867_. The present appeal focuses on the appIicabiiity of the Geier .Cour_t’s
reasbning in a_nswering the third question affirmatively to det_ermine whéthcr Appellant’s claim
is likeﬁvise' impliedly.'prer.-':mpted.7 |

_Analyzing ‘thé_ issue of 'implied conflict preemption, the majority of ‘thc. Geier Court
rejected the dissent’s characterization of FMVSS_ 208 as “a Iiﬁnimum airbag standard” and
reéognized that NHTSA “dcl.i.berately provided the manufécturer v&ith a range 6f choices among.
different passive restrainf devices.” Geier, .5_29 U.S. at 874-75. The Court noted that this
optibnal corﬁpliance framework was intended .to further the sa_féty objectives of FMVSS 208 by |
perrh.itting the introduction of different systéms over time, thereby.lowering costé, overcoming |
technical safety problems and ehcourdging technological d_evelopmeﬁt. Id at 875.

After reviewing the _fegﬁlat'ory and judici_ai history of FMVSS 208, thé Couﬁ: anaI.yzed_
numerous important considerations taken intp'account by thQ applicéble version Qf FMV SS. 208.
Speciﬁcally, the Court discussed thé fact that wilile airbags could aci_d_ress some of the riské
posed by an occupént’s féﬂure to util.ize an available seat belt, it could not addresé all such risks,

Id. at 877. The Court further recognized that airbags and other passive restraint systems pose

7 Ford does not assert that Appellant’s “no-laminated-glass claim” is expressly preempted by the Safety Act, and

Appeliant does not dispute that ordinary principles of implied conflict preemption must be considered in resolving

the viability of her claim, Notwithstanding, please see Ford’s previously filed Response to Petition for Appeal of

Francis Robert Morgan, Section IV(D) at 16-17, for a discussion of the Geier Court’s analysis in resolving the first _
two questions. See also Geier, 529 U.S. at 867-74. - : : '



their own unique .dlsadvantages and safety risks. Id. Fmally, the Court noted both the increased
costs that would be Imposed by an a1rbag mandate and the related risk of pubhc remstance Id at R
878, | ”

The Geier Court explained that the above con51deratlons were reflected by FMVSS 208
in several ways “Most importantly, that standard dehberately sought variety — a mix of several
different pass1ve r_estramt systems.” Id. The means fot achieving such desired variety was the
estab_lis'h_m'ent of a rrtinimu-m performance requtremertt and “allowing manufacturers to ehoose
among different passive restraint mechanisms, such as 'airb_ags, automatic b'elts,:l or other p_as.sive.
restraint technologies to satisfy that reQuirerrtent.” Id (citihg 49 Fed. Reg. 28990, 2.8996
© (1984)). | | | |

Explaining further, the Geier Court noted that NH.TSA.had rejected a proposed standard
that would mandate the use of airbags in all vehicles due to “safety concerns (percetved or real)”
associated thh their use and that it believed permlttmg a mix of devices Would both facdltate the
development of data' on comparative effectlveness and ailow mdustry to overcome safety
concerns and high productlon costs Id. at 879 (citing 49 Fed Reg. 28990 29001-002 (1984))
NHTSA hoped that the opt10na1 comphance framework of FMVSS 208 would lead to “the
development of alternative, cheaper, and safer passive restraint systems."f : '.Id. In essence,
FMV SS 208 reﬂeeted .NHTSA’s po_licy. judgment _that safety would best be promoted “if
manufacturers installed alternative protection systems in their fleets rather than one paftieular
system in every car,” Id at 881, |

| Turnmg to the “no- a1rbag claim” asserted by.the Geier famlly, the Geier Court reasoned
that such a claim depended on the ex1stence of a duty ~ i.e. a rule of state tort law - requ1r1ng

automoblle manufacturers to 1nstaIl alrbags at the time the subject Honda Accord was



r'nan'ufactnred Id. By its terms, such a duty would hkewrae have been apphcable to
manufacturers of all snmlar cars. Id By mandatmg the use of a1rbags in all vehicles, th1s state
law duty would have frustrated the objectives of NTHSA and presented an obstacle to the variety
and mix of devrces deliberately sought by FMVSS 208. Id. For that reason, the Court held the
no—_a1rbag clarm asserted by the Gerer family to be preempted. Id at 881-82 (citing Fideli{)z
* Fed. Sav. & Loan Assoc. v. de la _Cttesta,,458 U.S. 1;41, 156 ( 1982), for proposition that eonﬂict
and preemption arise where state law limits the availahility of an option that a federal a agency
considers essential to ensire its ultimate objectives). o

Geier eatablish:es an irnportant frarnework forl analyzing the preemptiye effect of Federal
Motor Vehrcle Safety Standards on state tort law claims, F1rst it clarifies the 1nterplay of the
Safety Act’s preempt1on provrslon and savmgs clause In this respect Geier re_]eots the argument :
that state tort law claims are sub]ect to express preempt1on under the Safety Act; however it
equally holds that the Safety Act’s savings clause does not msulate all common law claims from
preemptlon. Rather, traditional principles of 1mphed conﬂict preemption apply; and preemption :
is ne1ther favored nor d1sfavored under the Safety Act. Gezer 529 U S. at 869-74 (Safety Act
reﬂects a “neutral policy” toward the apphcatlon of preempt1on)

Geier further instructs that the state of teehnology, comparative cost of _alternatives and
real or perce’ived safety concerna are all legitimate ageney cons-ider.ations when formnlating a
Federal Motor Vehrcle Safety Standard. When NHTSA determines that its legitimate concerns
about safety, technologtcal advancement and cost can be best promoted by perm1tt1ng _'
.manufacturers to choose from among expressly approved methods, ‘its dehberate estabhshment
.and maintenance of such an optronaI compliance framework is a means-related objective worthy

of preemptive protection. State tort law claims that frustrate such a framework, through either



mandating or prohibiting expressly authorized options, stand in actual conflict with the Standard -
and must not be permitted.

B.  Appellant’s Claim of Product Defect Premised on Ford’s Use of Tempered
Safety Glass is Preempted by Federal Motor Vehicle Safety Standard 205,

The r.ationale .'(.)f Geier is not limited to “no-airbag claims.” While a “'no—airbag claim”
and the 1984.vers.ion- of FMVSS 208 ﬁvere speciﬁcally at issue, tﬁe'GeierE'_ Court analyzed
preemption of state tort law claims'Qnder the Safety Act generally and Baséd its decision on the -
applicatién of fr_aciitional fmp_Iied cgnflict preemption' principles. Ultifnateiy, Geier eStablishés
that NHTSA’s deliberate formation of an optional c_:omplia.nce framework for th_c purpose of
balancing safety, cost and technological concerns is a 'legitimate federé,l objective deseﬁing ..of
preemption protectién from state law cIaifns_that would in;cerfe.re with or _frustrate such a
framgwo.rk. ' | | | |

L‘ike FMVSS 208, FMVSS 205 reflects a deliberate optional co_mplliance framework
which seeks to balance complex technological,_cost and safety considerations. ‘Tempered safety -
glass is an expressly permitted ._opﬁon under FMVSS .205 fbr use in automotive side window
openings. Because Appellaﬁt’s cléim would e_ffecfively prohibit use of this federally permitted
option by operation of state tort law, it is preempted. ..

1. The rﬁt’ionaie of .Gefer extends beyond “no-éirbag cla_iins"’ and
mandates the preemption of state tort law claims which seek to
foreclose the use of options expressly permitted under a Federal
Motor Vehicle Safety Standard as part of a deliberate optional

~ compliance framework. _ o ' _

Various federal coﬁrts have éor.rectly app_lied. Geier's reasoning to find _preemption' Of

claims other than those premiéed on the absence of airbags. By wéy of example, the ‘Court of |

Appeals for the Seventh Circuit interpreted Geier as establishing that the entire deliberate -

_ optiohal éompliance framework established by FMVSS 208 was to be protected through



preemption — not just the option specifically a’_t issue in Geier to comply with FMVSS 208
without the use of airbags. See Hurley v. Motor Coach Indus., Inc., 222 F.3d 377, 382 (7th Cir.
2000) (finding preemption of claim-that bus was de_febtive due to manufacturer’s use of only a

'two—point driver seat belt, an éption expre'_ss_ly permitted under the applicable Federal Motor .

Vehi_c[e Safety Standard). The'Hurley court expl'aine.d, “When a Federal Motor Vehicle Safety -

Standard leaves a manufacturer with a choice of safety device options, a state suit that depends

on foreélosing one or more of these ODﬁbnS is preempted.” Id. at 383 (emphasis added).

The Court of Ap_peéls for fhe EIévénth Circuit interprets Geier sim.i.larl.y. See Jai_hes V.
Mazda, 222 F 3d 1323, 1324-26 (11th Cir. 2.000) (reaffirrﬁing ana_l.ysis and conclusion reached .in
Irving v. Maéda_, 136 F.3d 764, 768 (11th Cir. 1998),. that ciaim of defect premised on |
manufacturer’s choice of “two-point paséiﬁe restraint plus manual lap belt” option. permi'tted
under FMVSS 208 is preempted).® The Eleventh Circuit conﬁrmed and exéou’ndgd upoﬁ its
view of Geier even more clearljr two yeafs later, finding preemption of a defect cllairﬁ premised |
on the fnanuf_acturer’s deéisio_n to incor.I-Jo'rate a.“lap_-only” réstraint ina c_:éntef séating positi'on as
permitted u_nder FMVSS 208. Griffith v. General Motors Corp., 303 F.3d: 12‘.76.( 11th Cir. 2002),
cert, denied 538 U.S. 1023 (2003), : | - |

Thé Grifﬁth court noted thét FMV SS_. 208 _ex‘pressly provides the specific op.tionai'.
 restraint systems that may be utilized to meet its requirements and demand:s tﬂat manufacturers
choose one such systeni. Id at 1279, Tt céntra;sted this deliberate opti_o_nal- comp}ianée |

framework Wi_th. other provisions 'that merely provide minimum performance standards without

¥ In an unpublished opinion, the Court of Appeats for the Fourth Circuit likewise found preemption of a claim under
West Virginia common law premised on Ford’s choice of an authorized two-point restraint system for a 1990 Ford
Escort, See Moser v. Ford, 28 Fed, Appx. 168 (4th Cir. 2001). In finding preemption, the AMoser court chatacterizes
the Geier opinion as requiring protection of expressly authorized options under the FMVSS in order to facilitate
NHTSA’s objective to encourage a mix of technologies, /dat 170-71. : ,
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identifying any approved methods of compliance. See id. at 1280-81, Ultlmately, the court
adopted the Hurley court’ § conclusmn that state tort iaw claims that seek to preclude desrgn
optrons expressly authorized by federal law are preempted Id. at 1282 Because the demgn at

issue in Gryﬁﬁth was expressly authorlzed by FMVSS 208, the court held preempted the

plaintiffs’ claim that such desrgn was 1nherent1y defective. See id. at 1280-81 (emphasis added) '

(“Because Plaintiff sued Defendants for exerclsmg an option explicitly permrtted by Congress, a

conflict exists between state and federal law if Plaintiff goes forward with this state law clat of

_ defective design.”)
More recently, the Court of Appeals for the Fifth Circuit likewise adopted the view that

Geier stands'prir_narily for the proposition that manufacturer choices established pursuant to

deliberate optional comphance frameworks set forth by NHTSA must be protected from conﬂlct _

arisin from commeon law claims almed at eliminating any such option. See Carden V. General
g

Motors Corp., 509 F.3d at 230-31 (Sth Cir. 2007) (emphasis added) (“Geier, thus, co_mpels the

conclusion that a state tort suit that would foreclose a safetv option intentio'naHv left to vehicle

manufacturers by Federal Motor Vehicle Safety Standards is preempte ) A case similar to

Griffith, the Carden couxt held preempted a state tort claim that General Motors choice to use a

“lap only” rear center seat belt in a 1999 Pontiac Grand Am because such optlon was expressly

authorized by the applicable F_MV.SS 208, |
Geier and its progeny can he interpreted in either of tWo ways. Most d-i_rect'ly., Geier can

be interpreted as holding that implied conflict preemption will inval_idate any state tort law claim

that seeks to foreclose a specific “safety option™ expressly authorized under the Federal Motor

® The cases uniformly drstmgmsh between cIalms chailengmg a manufacturer’s nght to choose an expressly
authotized type of safety system and challenges to a manufactorer’s specific implementation of one of those
systems. See, e.g., King v. Ford, 209 F.3d 886, 891-93 (6th Cir. 2000) (distinguishing preempted claims that
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Vehicle Safetp Standards. That view is consistent with the interpretations of Geier 'expressed by
the Courts of Appeal for the Seventh ClI‘Cl,IIt (Hurley), Eleventh Circuit (James and Grszzth) and
at least one panel of the F 1fth Circuit (Carden) quoted above. As these Courts recogmze a state
law that expressly proh1b1ts a de31gn option expressly authorized by federal law necessarily -
creates "actual conflict" and therefore, is impliedly preempted | |
Alternatiyely, Geier can be interpreted to require an analysis of NHTSA’S inte_nt.and
rationale in creating an optional compliance framework and a determination tha such a
framework was adopted to promote legitimate agency objectwes That is the apparent view
expressed by the O ‘Hara appellate court. See Q’Hara v. General Motors Corp 508 F.3d 753,
759 (Sth (,1r. 2007) (“When a federal safety standard deliberately leaves manufacturers with a
choice among designated design .op.tions in order:to further a federal policy, a common law rule
whieh would force manufacturers to adopt a particular design option is preempted._” ('emphaais
added)). As demonstrated below, Appel’lant’s claims are preempted under either lnterpretatlon._

2. Federal Motor Vehicle Safety Standard 205 reflects a dehberate
' optional compliance framework to address _technological, cost and
safety concerns; and tempered safety glass is expressly approved for
use in automotive side window openings, :

Appellant sugg_ests that the Final Order is founded on the Circuit Conrt’s belief that “tlre '
mere existence of optional means of complymg with a particular regulatlon standmg alone, -
autornat1cally triggers a finding of 1mplled conflict preemptlon 7 (Appellant s Brref pp 7-8 and
10) (cmng Final Order at 7, ﬂ 11) Appellant then argues that preempt1on does not arise solely
by virtue of regulatory options. (See id. at Pt. IV(B)(1)). | |

Appellant’s premise is misplaced. While a Federal Motor Vehicle Sat‘ety_ Standard’s

express authorization of optional means of compliance may indeed provide sufficient grounds to

manufacturer should have chosen different type of restramt system approved by FMVSS 208 from permitted claims
that chosen type of approved restraint system should have been designed differently). -
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trigger preerhpt':i'cm,10 the Circuit Court expressly conéIuded_ not 6nly that “FMVSS 205 sets forth

precisely the sort of express optional compliance framework which preempts state law claims
premised on alleged improper selection among approved glazing options", but also that “the
window material optioné set forth in FMVSS 205 were determined as part of a éarefully

researched and balanced regulatory scheme managed by the National Highway Traffic Safety

Administration.” (Final Order at 6-7, 1 7 and 10 (emphasis added)). In other words, the Circuit

Court’s finding of preemption rests on NHTSA’s purpose and rationale in maintaining glazing

dptions under FMVSS 205 and not just on the “mere existence” of such (_jptions_. ' (Aécord Ford’s

Memorandum in Support of Omnibus Motion for Summary Judgment, P, HI(C)(b))._ |
With a stated ébject_i_ve of reducing lacerations and minimizing the _.fisk of ejection,

FMVSS 205 was among the 61‘iginal safety standards issued pursuﬁnt fo the Sa.‘fety Act. 32 Féd.

Reg. 2408, 2414 (F'ebruary 3, 1967) (codified at 23 C.F.R. pf. 255). In establishing FMVSS 205,

NHTSA relied on more than thirty years of glass and glazirig safety research that had been

conducted by the American Standards Association (“ASAM' and incorporated by reference

ASA’s American S.tandard S_afety Code. for Safety' Glazing Materials for Glazingr Mgator Vehicles

Operating on Land Highways (published by ASA and approved Jlily 15, 1966) (hefeinaﬁer

226.1-1966) 1d, Thr’dugh the years, NHTSA has continued to rely, in part, on the expertise and

research of ASA and its SUCEESSOTS 10 insure that FMVS_S 205 meets its objectives.

191t is undisputed that the tempered safety glass used by Ford in the subject Expedition’s side window openings was
an expressly approved option for use in automotive side window openings under the applicable FMVSS 205, (See
Final Order at 4, 99 16 and 17; see also Appellant’s Brief, p- 71 8). To the extent this Court adopts the
interpretation of Geier suggested by the Hurley, Griffith, James and Carden courts, a finding of preemption is
axiomatic, : : o

' By the time FMVSS 205 was promulgated, the ASA had changed its name to the American Standards Institute
~ (“ASI”). Subsequently, the ASI changed to the American National Standards Institute (FANSI”) by which it is
currently known, ' - '
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Appellant attempts to minimize the extensrve research whlch supports FMVSS 205 by
assertlng that the vartous versions. of 726.1 1ssued by ASA and its successors have remamed :
substant1ally s1m11ar and that the standard reﬂects a mere “list of materials approved by the.
automobile 1ndustry ltself ? (Appellant s Brief at 7 n. 8 and 12). Whlle Appellant’s statement_
that “both laminated and tempered glass have long been included as materia_ls approved for use

| in vehicle side windows” is certainly true, her aIlegediimpIicatious are supported neither by this
fact nor by history. | | |

The ASA approved its ﬁrst Safety Code for automotive glazing in 1935. See Tentative

American Standard Saf‘etv Code for Safety Glass for Glazrna Motor Vehlcles Operating on Land

Highways (published by Amerlcan Engineering and Industrial Standards and'approved by the

ASA on December 30, 1935) (superseded by American Standard 726. 1 1938 approved March 7,

1938). It was hoped that thxs initial Safety Code would be adopted by the Motor Vehlcle
Commissmners of the various states to insure that the rlsk of glazmg-related m_lury would be -

reduced Amerlcan Standard Z226.1- 1938 (Foreword). In the absence of a unlforrn set of safety

standards — the Safety Act would not be passed for another thirty years — government and private
experts came together in an effort to improve automotive glazing safety. While employees of
automobile manufacturers were certainly among the participants, they were far outnumbered by
representatives 'of_' ' Other. private and government sectors. See id, (identifying participating
individuals and entities). | |

726.1- 1938 sets forth nine different tests to be met dependmg on the type of glass
selected and the location where it was to be installed within an automobile, This original
“Z26. l_” standard recognized three different types of glass capable of meeting its requirem_ents.

(thereafter designated by the ASA as “Safety Glass”): (1) laminated glass; (2) heat-treated glass
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(aka. “t_eiﬁlpered”); and (3) wire g_léss. American Standard 726.1-1938 .(P.‘oreWord)‘ The ASIA
noted that each form .of Safefy Glass .pos'sesses its own unique safety. charact_efistic.s.' Id at 9
(“Undér some accidénf conditions one type of Saf‘ety glasé may be superior, v:vhile'under' other
accident conditions another type of safe_ty glass may be superior. Since acc_idénf conditions are
not standardized no one fype of safety glags' can be shown to possess the .maximum degree of
safety under all cor_lditions.f’). 12 | |

ASA revised Z26.1 over thé subsequent decades, addiﬁg additiéﬁal Speciﬁcé.tion and
testing requi_rem__ent-s and ackﬁowlédging the devélbpment of non-glass .glaziljlg :._materi_als that
rrﬁght be appropriate for use in motor vehicles. See Z26.1-1 96.6 (setting forth thirty—fwo different
test procedﬁres aﬁd recognizing “Safety Plastics,” “Multiple Glazed Uﬁit” and “Bullet Resistance |
Glass” in addiﬁon to the original three types of Safety Glasé). 726.1-1966 additionally expeinded
the Standard’s fdcus on s_aféty to include reduction of injury risk re_gardiess of Whethér the Safety_
Glass broke during a crash -- 226.1-1938 focused prirﬁarily on reducing injuries in the event
Safety Glass was broken. 226 1-1966,_ § L1 Despite the presence of‘ additional testing _ﬁnd the
recQghition of more giazing alternatives, Z26.1-1966 reaffirmed ité finding thaf “no one type ﬁf _
safety glazing m_atefial can be shown to posseés the maéimuni degree of 'éafety under all
" conditions.” Jd,, 22, | -
ANSI continued to update and revise Z26.1 .t_hro_ugh tﬂe_: years. 'Likevs}iéé,_NHTSA has

. amended FMVSS 205 over the years both to incorporate certain revised versions of 7261 and

‘2 By way of example, the ASA noted that tempered safety glass was “decidedly stronger than other kinds of glass
under the impact of relative large or blunt objects” and that it was not affected by changes in temperature, whereas
types of laminated glass tended to “lose some of their effectiveness at extremely high or low temperatures.”
American Standard Z26.1-1938 (Foreword), ' T :

3 FMVSS 205 can only be amended through rulemaking.' Thus, ANSI revisions to 726.1 do not antomatically
become incorporated to FMVSS 205 unless adopted by NHTSA through completion of the rulemaking process and
issuance of a Final Rule. . ) .
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to address glazing iseues. on its own. See, e.g., 48 Fed. Reg. 52061 (November 16, 1983)
(permtttmg use of glass-plastlc matenals) 49 Fed Reg 6732 (February 23, 1984) (mcorporatrng
Z26 1- 1977 as supplemented by 226 1a—1980) 56 Fed. Reg. 18526 (April 23, 1991) (pernutting

use of annealed glass-plastlc glazing and tempered glass in certam apphoattons) 57 Fed. Reg

40161 (July 8, 1992) (permitting certain uses of tempered glass—plast1c glazmg) 68 Fed. Reg.

43962 (July 25, 2003) (incorporating 226. 1-1996). NHTSA’S administration of FMVSS 205 has

been deliberate and continuous, not passive.

Moreover NHTSA’S decision to maintain tempered safety glass as a permitted option

under FMVSS 205 has been made conscnously, not due to blind deference to the automotive
. industry as Appellant suggests. In addition to relying upon the seventy-pius years of research
conducted by ASA and 1ts various successors, as reflected by 1ncorporat1on of the various
versions of Z26. 1 NI—ITSA itself has stud1ed glass and glazmg safety for decades. (See Ford S

Memorandum in Support of Ommbus MOthI’l for Summary Judgment Exh1b1t 12 (Deposition of

Thomas T Feaheny), p. 37) . see, e.g., An Evaluation of the Effects of Glass-Plastic Windshield -

Glazmg in Passenger Cars, NHTSA Techmcal Report DOT HS 808 062 (November 1993).

NHTSA has proceeded to amend FMV SS 205 whenever it felt safety would beneﬁt regardless

of manufacturer objectmns See, e.g., 48 Fed. Reg. 52061 (November 11 1983) (NHTSA .

amends FMVSS 205 to 1mmed1ately permit the use of glass-plastlc materials notw1thstand1ng.

objections of automotive and glass manufacturers).

NHTSA has initiated rulemaking to amend the standard either directly or through
incorporation of revised versions of 226.1 whenever NHTSA determined motor vehicle safety

_ _vrould best be served by such amendments. See, e.g., 64 Fed. Reg. 42330, 42331 (August 4,

' Mr. Feaheny is Appellant’s designated glass expett.
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1999) (discussing proposal to adopt 1.996 verslon of Z26.1 and noting aafety reasons for doing
so, including the add1t1on of new test requlrements and the deletion of a prev10usly approved
glazing material no longer thought to be safe). Although approved glazmg rnaterlals for various
appltcatlons have been added and deIeted through NHTSA’s various amendments, NHTSA has
opted to retain tempered safetv glass as an approved ‘material for use in side and rear vvindow.
applications through all versions of FMVSS 205, Compare 726.1- 1966 and 226.1- 1996 see
Final Order at 4 14 15-17, and 5, q 6; see also Appellant s Brief at 7 n.8. 7
Beyond rts continuous historical approval of the tempered glass option, NHTSA
specifically analyzed whether FMV SS 205 should be changed to delete tempered safety glass as
an approved option for use in side and rear windows and to mandate so-called “advanced
glazing” — essentially the same result sought by Appellant’s. state tort law claim — as part of its
own glazing research activit'ies. After a decade of testing and study,' NHTSA determined that the.
~ balance of cost, technology and safety concerns implicated by FMVSS 205 1s best served by
- retaining the optlonal comphance framework including the tempered safety glass optlon See 67
Fed. Reg. 41365-41367 (June 18, 2002) (withdrawing Advance Notices of Proposed Rulemakmg

pertaining to advanced glazing requ1rements) (“Notlce of W1thdrawal”)' see also E;ectlo

Mitigation Using Advanced Glazing, A Status Renort November 1995 Docket Nos 95-041-

GR-002 97-1782-003; Electlon M1t:gat10n Usmg Advanced Glazing; Status Report I Docket
No. 96-1782- 21 (August 1999); see Elecuon M1t1gatlon Using Advanced Glazmg NHTSA Fmal

Report, Docket No 96-1782-22 (August 2001) (“Fmal Report”).

The primary safety benefit clalmed for advanced glazing materials is an alleged
improvement in the retention of unbelted occupants in rollover accidents, Although NHTSA’s

teSting and research indicated that some types of advanced glazing do appear to offer enhanced
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resistance to occupant ejectioh, it also found that adﬁranced glazing may.increase the risk of neck -
injury to occUpanﬁs- retained by seét belts. Specifically, NHTS'A.found that "in some cases

| inﬁpacts into .advanced gIaz_iﬁg resulted in higher néck shear loads . . . [éﬁd]' the loﬁvest neck =
injury measurements were obtained from the témpered safety glass impécts." Notice of
WithdraWal a1.:74'1366-6'7; Final Report at Viii, X, 34-36 (Section 6.0), and 54, In NHTSA’s own

words:

[o]

“The agency is extremely réluctant to pursue a requirement that 'may_ i.n:c‘reas
injury risk for belted occupants to provide enhanced safety benefits primarily for
unbeltgd occupants, by preventing their ejection from the vehicle.” '
Final Report at 54. |
- In addition to rejecting this dubious safety trade-off as a matter of federal safety policy,
NHTSA also found that this conflict in safety objectives might be reduceﬁ or avoided by
focusiﬁg on other ejectién mitigation technblogies, such a side curtain :air;bags, ‘instead 'of. |
advanced glazing. /& NHTSA further concluded that efféctive util.i.zat'ion bf advanced glazing
would reqﬁire design modifications that would likely resﬁit in smaller windows, thereby
reducing driver vision and p'otentially creaﬁng public backlé.sh, as well as reduced safety.. See
_ Notice of Withdrawal .at 41367. Moreovér, tﬁese design modifications would definitely entail
“significant” costs. Jd. | | |
NHTSA considered the above technolégical, cost and safety factors 1n its analysis and
ultimately decided to preserve all the options approved by FMVSS _205.‘5 NHTSA expressly

concluded that federal safety dbjectives could be promoted best by improving occupant retention

through other safety technologies, while preserviﬁ_g the mix of glass and g.lazing" options

' Appellant’s assertion that laminated glass is “uncontroversial” and her suggestion that a laminated glass mandate
is not worthy of debate (Appellant’s Brief at 12) conveniently ignores NHTSA’s decade of research and study on
this precisc issue. A requirement under FMVSS 205 that laminated glass be used in all side windows was in fact
“hotly debated” and proved controversial enough that NHTSA rejected it, just as it had the airbag mandate proposed
under FMVSS 208 prior to Geier. _ : S ' _ :
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ap.p:roved by FMVSS 205 . See Notice of Withdrawal at 41367; Final Report at 54. In short,
NHTSA deliberately retained the optional compliance frarnework. establishedby FMVSS '205.
based on its reasoned judgment that such retention “}m further its ultimate goal of imprbved_
-. motor vehicle safety.

| As demonstrated .above FMVSS 205 reflects the same sort of deliberate optional
compliance framework establrshed by NHTSA as FMV SS 208. As with FMVSS 208 FMVSS '
205 allows manufacturers to choose from among speclﬁcally approved onﬂonal pr s of safe.y
systems 1o achieve the prOper balance between competing safety objectives,: while promoting
technological innoya_tion to reduce or avoid those trade—offs. - Just as NHTSA rejected an airbag
mandate under the FMVSS 208 at issue :n Geier due to cost, safety and technology concerns
NHTSA likewise rejected an advanced glazrng mandate under FMV SS 205 in favor of approved '
options, for snmlar reasons, The Geier ratlonale for preempting a state tort law clazm that would
effectively mandate the selection of a specific type of restraint system from among the various
systems expressly approved by FMVSS 208 applies equally to preempt Appellant’s claim to

require a selection of laminated glass rather than tempered safety glass under FMVSS 205,

C. The Court of Appeals for the Fifth Circuit Wrongly Decided O’Hara v.
General Motors Corp., 508 ¥.3d 753 (Sth Cir. 2007).

AppelIant relies almost exClusively on the opinion of the Court of Apr}eals for the Fifth
Circuit in O 'Hara v. Genaral Motors Corp., 508 F.3d 753. (5th Cir, 2007). The O’Hara court
was the first appellate court in the country to address whether FMVSS 205.'pr_eernpts state tort
law claims t_hat seek to prohibit.use ot‘ approved glazing materials. O ’Hara, 508 F.3d at 758 n.3.
Unfortunately, t.h.e O’ Hara court simply got it wrong.

The court acknowledges that, “When a federal safety standard dehberately leaves

manufacturers with a choice among designated design optlons in order to further a federal pohcy
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.a commén law rule which would force ménufactur_ers to adopt a pérticular design Opﬁon is
preempted.” Jd, at 759 (citi.ng.' Geier, 529 U.S. at 875 and 878-79 and Huﬂey, 222 F.3d at 382).%
Notwithstanding, the court’s Opinion is devoid of any real analysis aé to {Jvhether NHTSA
deliberately ihtended the optional compliance fra__rnewdrk reﬂ.ected in.FMV Sf’; 205 or whether
such a scheme furthers a federal poliéy. | |

While fhe O ’Hara court pﬁrports to examine the text and legislative history of FMVSS
205, id. at 759-762, it dﬁes so only in a cursory manner ahd ignores the long and nc'h histdzy of
direct and inc};)rpdréted glazing research undérlying NHTSA’s actions relatiﬁg? to FMVSS 205. -
Indeed, the O’Héra court concludes that FMVSS 205’s incorporation o.f 726.1 supp.orts the
argument.tha_t it is .onIy a “materials standard” that sets forth a “safety .;ﬂoor.’” to insure that the
Safety Glass meet certain basic réquirgments. Id at ?60—62. But NHTSA has expresslsr réj e.cgted |
that characterization of FMVSS 205! - See 64 F ed_.I Reg, 423 30,  42_332 (August 6, 1999.).
(emphasis added) (“[Olur glaziﬁg standard does not operate, and never has op‘ erated, strictly as
an equipment_ stahdard under the stétute authorizing its issuance ot ﬁnder 'other. regulations
imp'lementing that statute.”). Had the O'Hara court e_malyzéd FMVSS 205 in the Iproper co_ntekt |
- 1.€. to determine whetiler the underlying optional compliance framework is bofh intentional and
_- supportiye of légitimate_agency. objectives ~ it w.ould_ have easily uncovered th‘e. stfong parallels
with FMVSS. 208. See supra pt. (B)(2). |

In fairness to the O *Hara court, it éppears the parties may have directed.it éWay'from the
core fact that FMVSS 205 is a deliberate optional compliance scheme, theréby triggering An
analysis as to Why NHTSA decided to use sucﬁ a framework, and focuséd the court inst_ead on

NHTSA’s decision not to mandate advanced glazing. O’Hara, 508 F.3d at 757-58, ‘This

16 Strangely, the court ignored ité own preem}ﬁtion precedent which holds simply and directly that state law which
prohibits an activity expressly authorized by a federal scheme gives rise to an actual conflict. See Carden, 509 F.3d
at 230 (recoguizing and citing Wells Fargo Bank of Texas v, James, 321 F.3d 488, 491 n.3 (5th Cir, 2003)).
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mlsdlrectlon caused the court to lose srght of the straightforward preempt:on analys1s reflected

by Geier and to focus instead on Sprietsma v. Mercury Marine, 537 us.. 51 (2002) See

O’Hara, 508 ¥.3d at 762 (“We find the parallels between NHT SA’s Wlthdrawal of Rulemakmg

[regardmg advanced glazmg] and the Coast Guard’s statements in Sprietsma to be compelling ™).

The O ’Ham court’s detour into Sprzetsma proved doubly unfortunate.. First, it focused'

the court on advanced glazing rather than on the determinative faets that tempered safety glass is

FMVSS 205 reﬂects a dehberate opt1onaI comphance scheme chosen by NHTSA for very

Specrﬂc reasons. Second Sprzez‘sma is wholly i 1napposrte

éprzetsma arose from a boatmg. accident where a person fell overboard and suffered fatal
injury after being struck by the propeller blades of an outboard engine. A survivor of the
decedent sued the boat manufacturer alleging that the engine should have been equipped with a
propeller guard The manufacturer clalmed preemptron under the Federal Boat Safety Act of
1971 (“FBSA”) 46 US.C. §§ 4301-4311, by virtue of the Coast Guard’s earlier decrsron after
considerable study not to promulgate a regulatlon requrrlng propeller guards Sprzetsma 537
U.S. at 54. The case came to the Supreme Court after the Supreme Court of Hlinois, relyrng on
Geier, ruled that the tort claims were impliedly preempted

The Court began by reviewing the history and provrslons of the FBSA The day after it

was srgned into Iaw the governmg adm1n1strator issued a statement exemptmg from the Act’s

preemptlon provrs1on all then—ex1st1ng state boatmg regulatlons pendlng the i Issuance of new

federal regulatlons Id. at 59, Subsequently, federal  regulations were issued; and the

administrator restricted his orlgmal blanket exemptron to state regulat1ons that addressed matters
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not 'addressed by the _new'fe_de.ral regulatloris. Id. at 60. The federal regulations did not address
propeller guards Id | | B |

FoIlowmg a rise in the mcxdence of boatlng accidents where passengers were struck by

propeller blades, the Coast Guard sponsored an 18 month study into whether propeller guards'
“should be maridated. Id at 60-61. The study eoncIuded that no federal propeller guard'
regulahon should be pursued Id at 61. At the time the Supreme Court was cons1der1ng the
matter, no federal regulat1on regardmg the use of propeller guards had been issued. d.

After drspatch1r1g the manufacturer’s claim of express preemptio_n, _the Court turned its

attention to the claim of implied conflict pree_mption.base'd on the decision- to not mandate
| propeller blades. The 'Court noted that .the decision to “take no reg_ul_atory action” left the law
applicable to propeller guards exactly as it had been before the study —ie. no .federal law relating
to it. See id at 65 The Court stated that the decision not to regulate a particular aspect of |
boating safety was “fully consistent with an intent to preserve state regulatory authonty”
regarding that aspect. Id The Court noted that the Coast Guard has ne’ver taken the position that
litigation of state common-law clalms relating to areas of law not subject to federal regulatzon
would frustrate its ' purposes and objectives. Id. at 65-66. Contrastmg the © no regulatron_
51tuat10n the Court stated, “Of course, if a state common-law claim dlrectly conﬂwted Wrth a
-federal .regulatlon promulgated under th_e Act : pre-empt1on would occur.” Id at 65,

The major difference, of course, b.et_ween the Coast Guard’s decision to not mandate
propeller guards as analyzed in Sprietsmcr and NHTSA’_S decision to not require advanced
glazing considered _lin 0 Hum is the existence of fede_ral regulation. .Unlike the total absence of
federal re_gulatioh regarding prope'ller _guards, tempered safety glass is expressly authorized under

existing federal law. While the respective “no action” decisions of the two federal agencies
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resulted in the law remaining unchanged in both cases, the status quo in Sprzetsma was the
contrnued absence of any federal regu]atlon regarding propeller guards whereas n thlS caseitisa
federal regulation governing glass in motor vehicles that specrﬁcaily approves the use of
tempered safety glass. Thus, preemption of a state common law clalm that drrectly conflicts wrth
that federally regulated design cho1ce would be requrred under the Sprietsma dicta. Id

Putting .aside the inappli.cability of Sprietsma vvhen analyzing a rnatter.t’hat' 1s expressly
r.egulated.by federal I_avv, the O 'Hara court seemed to go ont of its way to doﬁfnnlmr the reasons'
for NHTSA.’S rejection of an advanced glazing- mandate. NHTSA 5 research indicates that

advanced glazrng increases the risk of neck injury. Notlce of Withdrawal at 41366-67; Final

_ Report at viti, x, 34-36 (Sectlon 6.0), and 4. -The O’Hara court twtce characterizes this finding
as a sllghtly 1ncreased risk of minor neck injuries,’ cmng to the Notice of Withdrawal both
times. O 'Hara, 508 F.3d at 757 and 761 Interestmgly, the Notice of Withdrawal neither
quantrﬁes the increased risk posed by advanced glazmg nor evaluates the severlty of such
potential neck i 1nJurres See Notrcc of WIthdrawaI at 41366-67. In fact NHTSA concedes that it
is unable to assess actual neck injury levels because no accepted i rnjury crrterlaexrst for the two
elevated neck force measurements observed in its testing. Final Report at 36,

NHTSA’s research shows that the use of advanced glazing can. increase two. distinct
~ forces 1mposed on the neck in crashes and NHTSA has no way of determmrng how severe
1nJur1es caused by those increased forces mlght be in the real world. Uncertalnty does not equate |
to mmrmal, and the O’Hara court lacks support for 1ts charactertzanon of NHTSA’s research
findings. Cf Geier, 529 U.S. at 879 (recognrzmg real or perceived risks posed by arrbags as |

legltrmate concern for NHTSA to consider).
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| The O 'Hdra court erred in relying on Sprietsmcr, because.Sprietsma did not involve any
~conduct expressly authorized by federal law. See Carden 509 F 3d at 232, It further erred by
losing sight of the fact that tempered safety glass is an expressly approved desrgn option under
FMVSS 205 and losing sight of the fact that FMVSS 205 is, in fact, an optional compliance
scheme. Rather than engaging in a tedious comparison of the speciﬁc.texts of FMVSS 205 and
FMVSS 208, the court should have analyzed whether FMVSS 205’s optronal compliance

scheme is dehberate and Whether it serves any legitimate purpose

Numerous courts have avo1ded the O ’Hara court’s unfortunate and erroneous detour into
Sprletsma Those that have done 50 have easily recognized the parallels between FMVSS 208
and FMVSS 205, and preemption pursuant to Geier of state tort law clarms seeking to prohibit
the use of tempered safety glass has proven inescapable. ~See, e.g., Martinez v. Ford, 2007 WL
1599013 at **2-3 (M.D. Fla. Apr. 26 2007, Brownv Land Rover North Amerzca Inc. No 01-
1923 G, slip op. (Sup. Ct., Suffolk County, Mass Aug 2, 2006) (grantmg summary _]udgment of
glass defect claims based on preemption under FMVSS 205); O’Hara 2 General Motors Corp ,
No. 3:05- CV—1134 G, 2006 WL 1094427 at *5 (N.D. Tex. Apr. 25 2006) (ho]dmg that state tort
liability based on manufacturer’s choice to use.tempered—glass option available under FMVSS
205 is federally preempted and granting summary Judgment) accord. Collms v. State of
Cali ifornia, No. CVOO7 121, Statement of Dec1s1on and Order After Heanng re; Defendant
Premier Auto Glass Corporanon s Motion for Summary J'udgment or, in the Alternative,

Summary Adjud1cat10n of Tssues, Flndmgs para 6 (Super. Ct San Joaqum County, CaI Oct 25,

2006) (tmdmg preemption of defect claim prem1sed on choice among expressly approved _
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winclshleld materials). !’ _These courts have determined that the _cl)p'tional cornpliance framework
established by FMV SS 205 is deliberate and reﬂects NHTSA’S effort to balance safety, cost arrd
technologlcal coneerns surroundmg glazmg and ejection mrtrgatlon As such the ratxonale for
protecting the glass and glazmg chowes afforded under FMVSS 205 is 1dentlcal to the rationale

for protectmg restraint system choices under FMVSS 208.

Moreover, at least two state tris.l courts have expressly rejected | O ‘Hara®  The
- Honorable James C. Williams considered whether a claim could be asserted under South
Carolina tort law that Ford’s cho1ce of tempered safety glass for use in the side windows of a
1997 Ford F-150 pickup truck rendered that vehicle defective and unreasonably dangereus See
Priester v. Preston Williams Cromer et al., Civil Action No. 06—CP-38-107I Order Grantihg
Def. Ford Motor Company 8 Mot for Summ J. (Court of Common Pleas County of
Orangeburg, South Carolina Aprrl 2008). In a well reasoned opinion, Judge Williams rejected
O’Hara and determmed that such a clatm would effectively nullify a demgn optron spec1ﬁcally
- .preserved by FMVSS 205 and was, accordingly, preempted. Jd. Relying pr1mar11y on the |
rationale of Martinez, a trial court in New York likewise expressly rejected O_’Hara and held
“no—lamirl_ated—glass elairrls” to be preempted under the Geier rationale. See Alexander et al. v.
Duniop Tire Corp., et al, Index.'No_. 2(l_04-2668, RII No. 2004-.1603.-C conselidated. with
Williamson v. Dunlop Tire Corp. et al., Index No. 2005;0530, RIJI No. _2005-0:524-1_\/1, Decision

and Order, pp. 20-22 (Sixth Judicial District Court, Broome County, New York luly 2, 2008).

'" Copies of the unreportcd opinions, Land Rover and Collins, are attached as Exlublts 17 and 18 to Ford’s
Memorandum in Support of its Omnibus Motlon for Summary Judgment.

"® Arguably the court below represents a tlurd as the Honorable Judge Jennifer Balley Walker declined to accept
Appellant’s invitation to revisit the precmption issue following O 'Hara but before this Court’s acceptance of
Appellant ] Petluon :
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Al_lhoﬁgh the O Hara cciurt relies on inapposite law and mischaracteri_zes the results of |
NHTSA’s gIazing research, it did capture .NHTSA’S rationale for ietainihg the tempered saféty
glass option reasonably well. As noted by O 'Harq, the agéncy’s de.l'ibcrat:e decisibn to maintain
an optional compliance framework'fgr FMVSS 205 turned primarily on three corisidera.tions: (1)
the opportunity for technological advancement; (2) ggfgiy, in the form of poteiitial injury risks
posed by advanced glazing; and (3) ccist., 0 ’Hara 5.08 F.3d at 761-62. Not cbincidentaliy, the
justifications identified by the Geier Court for the optional compliance framf*wo k of FMVSS
208 fit neatly into these same three general categories. See Geier, 529 U.S. at 875-79. | |

.Balancing. safety, cost and technological concerns is a valid objective for the deliberate
formation of an optional compliance'fi’amework for co_mpliance with a FMVSS. Increased costs
and unique risks are legitimate considerations for rejecting ﬁiandate of a speciﬁd technology,
whether it be_ airbags or advanced glazing. Similarly, affording manufacturers 'désign (ihoicés in
the hope of facilitating improved technologies_and IQWer costs is a Valid‘ method for achieving
the overall objective of greater s-aféty. These cdnsidei‘ations underlie NHTSA’s decisions to rely
on optional compliance frameworks in connectiori with both FMVSS 208 and 205, Accci).rdingly,
state tort law claims whlch risk fmstratmg such framework such as Appellant’s “no—laminated_--
glass claim,” present an actual conflict and are subject to implied conflict preemption. .

. CONCLUSION

Appellant secks to hold Ford liable under state tort law for ut11121ng tempered safety glass-
in an automotlve side wmdow apphcatlon a safety option expressly authorized under FMVSS
205. Geier establishes that ordinary implied COIlﬂlCt preemption pr1nc1ples are to be apphed ina
neutral fash1on under the Safety Act and that state tort law claims that interfere with an optional

compliance framework promulgéted under the Federal Motor Vehicle Safety Standards and
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dehberately mamtamed by NHTSA present an actual conﬂlct and are preempted FMVSS 205
reflects such a framework and Appellant’s clmm cannot be perrmtted Ford respectfully asks

that the Court hold Appellant’s s claims preempted and affirm the F inal'O_rder. -_
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