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PAUL NEWCOMB,
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BRIEF OF APPELLEE, STATE OF WEST VIRGINIA

L.

" KIND GF PROCEEDING AND
NATURE OF THE RULING BELOW

Th1s 1s an appeal by Paul Newcomb (heremaﬁer “Appellant”) from the August 3, 2007
Judgment of the C1rcu1t Court of Lo gan County (O Briant, J.), which sentenced him to life without “
" mercy in the state pemtentlary upon his conthmn by a jury of one count of first degree murder in
.v101at10n of West Vlrglma Code § 61-2-1. On appeal Appellant assigns several grounds ef eIrTor.
| | A

STATEMENT OF FACTS

This case arises out of the stabbing death of Dennis Toler in the Christian area of Logan
N County. Appellent’s wife, Ms. Johnna Newcomb, was a dfug addict. Ms. Newcomb became
add1cted to Oxy(?ontm after suffenng injuries from a car accident. (Tr., 182, Aug. 1, 2007.) Atone

' pomt Ms Newcomb was senitoa drug rehabllltatlon center, but she eventually relapsed. (Tr., 126,



B .155 Aug 2, 2007) Dumng tlna addlctlon penod there was -about a-twouyear time span from..

| approxnnately 2004 untll the V1et1m 5 death where Ms Newoomb Would leave her bome and be gone _‘

-for days and weeks domg drugs (Tr., 114- 15, Aug 1, 2007 ) | |
| Eventually, J ehnna Newcomb started goingtoa methadone clinicin Wﬂhamson (Tr 155,
Aug 2, 2007. ) Atsome pomt dunng the t1rne Ms Newcomb was gomg to the methadone cl1mc she
- met Dennis Toler. Whlle in line at the clinic, Dennis Toler asked her 1f she was 1nterested in .'
purchasing more rnethadone (Id. at 115- 16.) Eventually, Ms. Newcomb started seeing Mr. Toler, ..
lland she would do sexual favors for addmonal doses of methadone (Id at 118) Durmg this
_ two—year time perlod Johnna Newcomb left Appellant and her children and stayed w1th the victim
approxnnately three to ﬁve times. (. at 119 ) Vanous conﬂtcts occurred between Appellant and
the v1ct1m during this time perlod (Tr., 124 27,245~ 50 Aug 1, 2007 Tr., 129-30, 131-34, 161 63
Aug. 2,-2007.) One of the conﬂ1ets resulted ina v1olent confronta‘uon out51de of the W1ll1arnson
methadone clinic where Appellant stabbed Mr. Toler. (Tr. 124-27, 245-50, Aug, 1, 2007; Tr.
131:34, Aug.2,2007) | |

On the day l)efoi‘e this fatal 'incid'ent, Appellant hada telephone .conversation with Johnna
wlnle she was.at the Toler house where she said that she Wanted to come home in particular due to
their son, J olm’s birthday approachmg (Tr., 136, Aung. 2, 2007 ) lt was agreed that Appellant
' would pwk her up.
During the early morning hours of Apnl 1, 2006 Appeliant was drinking at a bar called

De'stiny’s in Man. (Tr. 75, Aug. 1,2007.) When 1t got late, the owner of the bar drove Appellant
.l to the Elk Creek area. The PUIPOSE WaS S0 that Appellant could get aride to work that morning with

a co-worker since he d1d not want to drive after being at a bar. (Id at 99-101.) Appellant waited in



'_ the Ell( Rlver arca for approx1mately 40 to 45 mlnutes and then sta;rted Walkmg along a set of |
-~ rallroad traoks unt1l he saw lns w1fe oome out of Mr. Toler ] house (Tr., 139—40 Aug 2, 200’7 y

At that pomt Dennis. Toler came out of the house and a verbal eenfrontatlon between him and '

Appellant ensued (Id at 141-42.) Ms Neweomb attempted to keep the two men apart and was
_ un1ntent10na11y stabbed by Appellant (Tr 149, Aug 1, 2007}

There were some dlscrepanmes between Ms Newcomb’s police statement from Aprll 1,
2006, and her tnal testimony However, what 18 cons1stent is that a fight broke out in the bedroom
' .Where Appellant stabbed Mr. Toler. (Id. at 151~59.) | |

Denms Toler hved in h1s parents house on the bottom floor. H1s parents both woke up to

aloud bang and what sounded like a fight. (Tr., 10, 20- 21 ,Aug. 2, 2007.) Ms. Toler let her son into.

their port1on ofthe house and the latter sa1d that Appellant stabbed him again. (Ia’ at 22 ) Ms. Toler

- . said her son came in holdmg his back and sxde (Id. ) At thls point, Denms Toler went to the bed

where his father was and lay down (Id) H1s parents took him to the living room and- wxped the
' blood from h1m wzth a towel (Id at 10 ) Denms s father testlﬁed that there was blood aIl over the
' walls where his SOT Was holdmg himself up. (/d. at 13.) Ms. Toler stated that the whole house was
a bloody mess. (7d. at 23.) Shortly thereafter, De__n:uis T'oler died in his parents’ living room. (fd.

at 12.)

_ Logan County Deputy Sheriff W.D. Harvey arrived on the scene and found Johnna Newcomb

pointing to Appellant yelling, “There heis. There heis.” He later heard Dennis Toler’s pa:rents and

| | Ms. Newcomb screaming the same thing. (/d. at 222-24.) Deputy Sheriff Harvey then noticed that

Appellant was coming toward him, so he ordered him to get on his knees and have his hands out .

where they would be visible. At first, Appellant did not comply, but then he eventually did. (/d. at




.224 ) Deputy Sherlff Harvey handcuffed Appellant and took hnn to his cruiser because the latter was -

R cornbatrve Deputy Sheriff Harvey test1ﬁed that he d1d not know the facts, and based on Appellant s

behav1or he d1d thrs for safety reasons. (Id at 225 ) However accordmg to the deputy shenff

' Appellant ‘was niot under arrest at this t1rne and 1t was proper protocol to handeuff someone

" _'beforehand for safety purposes (d.) Deputy Sheriff T effrey Robmette came to the scene and

dlscove1ed Appellant s knife in an adj acent ﬁeld across Route 80. (Id at 200-07.) -

Logan County Deputy Sheriff Mllce C. Sutherland was dispatched to the scene on the

: 'mormng in questlon When he amved at the house, he observed Dennis Toler lying dead on the
floor w1th puncture wounds all over his body (Tr 130 July 31, 2007 ) When Deputy Shenff

Sutherland found Appellant outs1de of the house, the latter had blood on his hands. (/d. at 156. ) At

_ apprommately 6 21 a.m., the deputy shenff read Appellant hls Miranda rlghts and at. about 6 42

a.m., he tock a statement from him. (Id at 159. ) In this statement, Appellant admitted to stabbmg
Mr. Toler three times. (Id at 167 } Appellant also admitted to bringing the knlfe w1th hrm to the
_ .Toler house (Id at'168-69.) - |

| At trlal Appellant admitted to stabbmg Denrns Toler two to three t1mes (Id at227-28:) Dr.

Zia Sabet Medleal Exammer for the State of West Vlrgmra perfonned an external examination of

the victim’s body and testified at the trial. Dr. Sabet testified that he dlscovered thirteen stab wounds

to Dennis Toler; three in the left side of the neck, five m the front of the chest, and five in the back.

(Tr., 34,39, Aug. 1,2007.) He also found one incised wound on the left forearm, one incised wound

and two abrasions on the ring and little fingers. (/d. at 35.) There were also scratches and abrasions

on the left side of Dennis Toler’s temple. (/d. at 35-36.) One stab went between the ribs and |

penetrated into the large lung. (Jd. at 45.) One wound had an estimated depth of penetration of eight



and one—half 1nches where the entire kmfe penetrated the body up to its handle (Id ) There were:
. stab Wounds in four dlfferent places Where the kmfe passed through the heart (Id at 49. ) Dr Sabet

also dlscovered mtema.l b]_eedmg He stated that there was approx1mately one liter of blood in the

nght chest cav1ty and one liter of blood in the left chest caVJty, as well as about 800 ccof blood n

_the abdommal cav1ty (fd ) One Wound passed through the left lung and into the d1aphragm and

.hver (Id at 50 ) Dr. Sabet testlfied that, in his medlcal opinion, the manner of death was homicide .

and the cause of death was mult1p1e stab wounds and assault (Id. at 63 )

On August 3 2007 the jury conv1cted Appellant of first degree murder without |

recommendatton of mercy. (R. at357 Tr 105, Aug 3, 2007)
' _III.

RESPONSE TO ASSIGNMENTS OF ERROR

Appellant 8 a351gmnents of error are quoted below followed by the State’s. responses

1. "lhat the circuit court’s failure to strlke two _]UI‘OI‘S for cause was an abuse of
dtscrehon :

Stete?s liesponse:.'

There was no abusc in’disctetion in the circuit court’s denial of Appellant’s mot.ion to _strike
for oatls'e the two jurors in question. The. jurors showed they could make deci.sions free from any
hias_or_ice -the_law was ed{pi:ained to them, and no rehabititation' oocurre.d. | |
2. -. That the trial court erred in pefmitting the introduction of statements tnade

by the Defendant while in custody inconsistent with the essence of Miranda

v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed 2d 694 (1966) and West
V1rg1n1a cases eXpandmg thereon.



State’s ”ReSD.on.s'é: o

" There was no abuse of discretion on the part of the circuit court in overruling App_ellallt’s

motion to suppress inculpatory statements he made to a paramedic because, although made before

Miranda warnings were given, they were not in response to a police interrogation.

3. The trial court erred in permitting the state to introduce the alleged murder
weapon at trial because the police questioned the Defendant about the
Jocation of the knife while the Defendant was in custody but without reading -
the Defendant his rights as required by Miranda v. Arizona, 384 U.S. 436,
86 S.Ct. 1602, 16 L. Ed. 2d 694 (1966) and West V1rg1ma cases expandmg
thereon '

_ S_tate’s'Response’:'

There was no Mzmnda v101at1011 in the dlscovery of'the murder weapon, and the ﬁult of the

poisonous tree dld not come mto p]ay because the underlylng statement regardmg the knife by

Appe_llant was a result of his blurtlng out rather than a police custodial intetro gafion, Altematlvely,

the murder weapon wo’ﬁld_easily have been found through inevitable discovery due to its close

- proximity te where Appellant was épprehended, and its being in plain view.

| 4 The ci_rcuit court was clearly erroneous in its findings relating to the
admissibility of the Defendant’s written statement-as there was a clear
violation of the prompt presentment rule.

State’s Response:

There was no violation of the prompt' presentment rule, and any delay in bringing Appellant :

before a magistrate was due to reasonable, standard police procedures at a crime scene rather than
for the primary purpose of obtaining a statement from him.

5. The circuit court abused its discretion when admitting certain Rule 404(b)
evidence from a case dls:{mssed in Mingo County.




. State S Rest@mnse

The admlssmn ofan alleged pnor stabblng 1nc1dent was a- proper appllcatlon of Rule 404(b)
to estabhsh motive, 1ntent and lack of mistake, and accident and there was no abuse of d1scret1on

~ ARGUMENT

.~ A THERE WAS NO ABUSE OF DISCRETION ON THE PART OF THE
- CIRCUIT COURT IN ITS DENIAL OF APPELLANT’S MOTIONS TO
STRIKE VARIOUS JURORS FOR CAUSE

. Appellant wrongﬁully asserts that the circuit court abused its discretion when it demed
. _niotiens to strike Jurors Mcnght and White for cause. No rehabilitation occurred with respect to
Juror McKnight but tather an instruction of tlle law, which She'indicated she could_foilow Without
blas Wlth respect to Juror Whlte further probmg mdlcated that she could indeed be unb1ased and '
that she was. not 1n1t1ally speakmg clearly There was no protest that she counld be 1mpart1a1 when

| the facts Were to the contrary as is proh1b1ted in Srate \ leler 197 W. Va. 588 476 S.E.2d 535

: (1_99_6)..- -

o 1. The Standard of ReVIeW

“We review the trial court ] decmon on [stnkmg a Juror] under an abuse of
dlscretlon standard.”

State v. Johnston, 211 W. Va. 293, 294,.565 S.E.2d 415, 416 (2002), quoting State v. Wade, 200
W. Va. 637, 654, 499 S.£.2d 724, 741 (1997).

“Once a prospective juror has made a clear statement durmg voir dire
reflecting or indicating the presence of a disqualifying prejudice or bias, the
prospeciive juror is disqualified as a matter of law and cannot be rehabilitated by
subsequent questioning, later retractions, or promises to be fair.” Syllabus point 5,

- O'Dell v. Miller, 211 W. Va. 285, 565 $.E.2d 407 (2002).
Syl. Pt. 2, State v. Griffin, 211 W. Va. 508, 566 S.E.2d 645 (2002).

7



_ " Therelevant test for determining whether ajuror is biased is whether the ] uror
: 'rhad'such a fixed opinion that he or she could not judge impartially the guilt of the
defendant. Even though a juror swears that he ot she could set aside any-opinion he
or she might hold and decide the case on the evidence, a juror's protestation of
1mpartxahty should not be credlted if the other facts in the record indicate to the
' contra.ry : : :

Syl Pt 4, Sfarev Miller, supra; Syl Pt. 1, State v: Grzﬁ“ n, supra.

2. There. Was No Abuse of Discretmn in the Cnrcmt Courﬁ:’s Denial of
- Appellant’s Motien to Strike Juror McKnight for Cause Because She
indicated She Could Make Decisions Without Bias When the Law Was
Emlained to Her. and No Rehabﬁlitation Took Place. :

App ellant contends that Juror McKni ght should have been stncken for cause upon his motion *
| due to her 1111t1a11y statmg that she Would belleve apolice ofﬁcer over an ordmary citizen. He argues '

that the Juror was 1ehab111tated aﬁer she mdlcated a b1as in favor of police officers where she later:

said that she would ﬁot engage in th1.s behef and thus, should have been stncken for cause.
Hé)we*J.er, there was no rehabilitat_ion, but rather she was informed What ;che law was and.what she
Waé 'require.d. to do. Once she ﬁnderstdod-this, she indiqatéd that she coﬁld make decisioné free of
: any bias. The exchéﬁge during voIr dire.th.at .Apl.)ellant refers to went as .follows:.

Defense Counsel: Now do you beli.eve that police officers’ testimony should be
- ' ' believed more than non-police officer testimony?

_ Juror _McKnight: ' I would say, yes.

" Defense Counsel: 1 think you indicated that your next door neighbor was John
' Reed, a home confinement officer?

Juror McKnight: Yes, that’s correct.

Defense Counsel: ~ How long has he been your next door neighbor?
Juror McKnight: I've known him since probably 1 was in the first grade, a very
long time. :
Haeds




' Proéeeutor: . If the court instructs you that you have to treat each witness
' k equally and listen to what they have to say and judge the -
- ev1dence on. what you see here on the stand, can you do that‘?' -

Jﬁrof McKnight:-. | Yes, a.bsolutely.-

Pfose’cuto_r:- 5 : You had 1nd1cated that you mxght tend to believe pohce
- officers.:
| Juror McKnight: . - Right. |
Prosecutor: - _ But can jfo_li stil}, if the court instructs you you’re not to gi\?e

a police officer any more weight than any other witness, can
you just wait until you hear what each person would have o
say?

. Furor McKﬁight: Yes I can do that

(Tr 239-41, May16 2007)

Appellant s counsel moved to stnke Juror McKnight for cause.. The pr osecutor argued that -

~ once she was instriicted and understood what the court expected ofher, she was clear that she could
“make such decisions free of any bias. Based on this, the circuit judge denied Appellant’s motion to

.' strike this juror for cause. - (/d. at 243-44.)

Conversely, Jurors Lori Workman and Krista Vance were excused by the trial judge when

they expressed a bias in favor of police officer testimony where the prosecutor gave no instruction

to them on Weighing' all testimony equally. (/d. at 117-19; 199-200.) Additionally, Jurors Marvel

' Farley and James Kubow were both struck for eauSe upon Appellant’s motions where the prosecutor |

' ._dld not mstruct them on the law (Id. at 127-31; 179-82.)
T he prosecutm gave Juror Dav1d Sanders instructions on wel ghlng all testimony fairly, and
‘hewas struck for cause. Yet his answers seemed abit ambiguous. The following exchange occurred

with him during voir dire:




" ‘Defense C_bufisel:
Turor Sandérs: o

Defense Counsel:

Jﬁrof Sanders::

Defense Couns’ei_-: :

Turor Sanders:
Prosecutor:
- Juror Sanders:

Prosecutor:

Juror Sandei's:

Prosecutor:

' I uror Sanders:

Prosecutor:

Do you beheve tha‘t pohce officer testlmony should be more.
beheved than non~pollce officer test1m0ny‘? '

The: pohce ofﬁcer should be more. beheved than the
' _11on—p011ce officer? : .

Yes.

Yes.

So if it was a scenario where a police officer came in and
testified to one thing and then a non-police officer, just
someone off the street were to testify about the same sct of
facts, you would tend to believe the police officer more
simply because he’s a police officer?

Yes.

When I asked you that question, 1 said can you give
everybody the same treatment and listen to all the witnesses,
and you said yes. If the judge instructs you that you can’t
treat a police officer any better than anyone else and you’ve
got to hsten to everyone’s evidence.

Listen to them‘ equally. '

- Can you do that? "

" Yes. Just testimony I guess from the police officer, and the

same testimony. from a non-police officer, it seems like I

‘would believe the police officer more because he is a cop.

But I guess I can trust everybody equally.

Ifthe judge tells yoﬁ that’s the standard, evérybody has to be,

- you listen to everything everybody’s got to say, you use your

COMIMON Sense.
Regardless of who they are.

As to what somebody tells you sounds like it makes sense,

* can you do that?

10




Juror Sanders B .Y_es.'._-'

(Id at 261 64 ) Thls juror chd not seem to be as adamant about bemg able to welgh all testunony
: equally upon the proseeutor s mstructmn and even seomed a blt coufused As prev1ously mentloned
the }udge granted Appellant s motion to strike for cause in this instance. (Id at 265-66.) -

Yetin the case of Juror Mcnght the proseeutor was not engagmg in an improper attempt
to rehablhtate p1ospect1ve jurors as was held unlawful in Grz]j“ 7z supm but rather was explammg :
~ what. the law- actually was and if, after bemg mformed whether she could follow it. If Juror

McKni ght would have said that she would belteve apohce ofﬁeer over another witness after the law
was explamed to her, and the State eugaged in rehab1htat1ve follow -up quest1ons to attempt to
' establish her as bem’g unblased that would definitely be error. But that is not what took plaee.
| Regardmg this practlce of informing prospeetlve Jurors of what is expected of them, Appellant '

- correctly pomts out what the State sa1d durmg these exehanges

‘The same back and forth argument Your Honor. If you ask these people,
they’re initially going to show some deference to police officers, but if the Court
gives them an instruction, he indicated he could follow that instruction and he’ll
apply the laW as the Court directs. '

(Tr 265, May 16, 2007. )
" The Supreme Court of Lou1s1ana dealt w1th this issue and held,

A refusal by a trial judge to excusc a prospectwe juror for cause on the ground that

he is not impartial is not an abuse of discretion where, after farther inquiry or

instruction, the potential juror has demonstrated a willingness and ability to decide

the case impartially according to the law and the ev1dence
Louzszana V. Jacobs 789 So. 2d 1280,1284 (La. 2001) mtmg Louisiana'v. Robertson, 630 So. 2d

1278, 1281 (La. 1994). Similarly, the Court of Criminal Appeals of Téxas held that a trial judge did

not abuse his discretion when he overruled a defendant’s challenge of a juror for cause where after

il.




. the jUI‘OI‘ was mstructed of the Iaw he stated that he oould make dee1s1ons aecordlngly when he '
) 1n1t1a11y showed a prefelence in favor of the death penalty Kemp V. T exas 846 5.W.2d 285, 297 I '

(Tex. Cr App. 1992) Just as these courts did, the State asks ﬂlIS Court to mle accordmgly and allow '

jurors to be questioned upon a full 1nstruct10n of the law in afﬁrmmg the trial Judge ] decision here.

n Sz.‘ate V.. Nert 207 W Va 410, 412 533 S E2d 43, 45 (2000) this Court reversed a

_ dGCISIOIl Where 1he tnal Judge utlhzed rehablhta’tlve queshons on.a juror and demed stnkmg him for

_ cause in a DUI case where the lalter had two frlends killed by drunk drivers and had knowledge of

: the defendant s priox DUI offenses. Inthat ease,.the tnal Judge s line of questioning went as follows:

TRIAL COURT: That’s the question that we’re going o get to in a moment so
' we might as well touch on it now. The question is here you
have a person who is charged with Driving Under the o
- Influence of Alcohol, Third Offense. And the fact that you -
had these experiences with either friends, neighbors involved
in the operation of motor vehicles, both with drinking
involved, would that experience in any way influence you so
that you couldn’t sit as a juror after taking that oath and
verdict? Keeping in mind, as I will tell you time and
- again-everybody will-Mr. Nett, at this point as he sits here, 1s
innocent. ‘The Constitution of our country presumes him
innocent. That’s our system. And he’s entitled, as anybody
else would be, to have a trial. And that’s what we’re here to
- make sure, Can you do that s1r'? ' :

.}.

| IURQR: o “Hard to say at this point. I can’t unequivocaily say no.

Heskok

TRIAL COURT: The question is, and it’s a good question, but would you tend’
: Y to believe that Mr. Nett is guilty of the current charge because
of pnor convictions for DUI? That’s the key? :

JUROR: - Tt’shard to say, lookmg at it from thxs side, w1thout seelng all
S the evidence.
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 TRIAL COURT:

 JUROR: |

TRIAL COURT:

JUROR:

What occurred in th1s case, where jurors had explained to them what was required by law and
subsequently showed a clear ab1hty to be unbldsed can eas1ly be dlstmgmshed from the tnal court s

_ I_ actions_ln Nett. The_re was 1o abuse of dl_scre‘non _by the trial Judge in denying Appellant 8 motlon _

That’s a good pomt And it’s only because we star’c th1s case .-
with a clean slate and not to put too fine a point on it, is that -
you have an empty. vessel here and it’s only filled with
evidence that’s admitted during the trial. And the law then

- that’s given to you at the end, and you mesh the two and you

apply the facts as you find them to be to the law that I give -
you and then you deliberate and reach a verdict.  That’s the
system. And the question is-and only you can answer this-as -
to whether or not, knowing that's the system, could you refum
a fair, impartial, unbiased verdict? '

It would be difficult.

Is that “yes” or “no™? .D_on't be ashamed. Ireally need to know.

At this point, it’s really hard for me to say. I don't know that :

Idbe able to separate myself. I can’t say for sure.

_ _Nett 207 W Va. at 413- 14 533 S E. 2d at 46- 47

to strike J uror McKnight for cause. Thus, Appellaﬁt’s claim fails on this gi‘olmd.

3. There Was No Abuse bf Discretioh in the' Circuit Court Decisioh

- Denving Appellant’s Motion to Strike Juror White for Cause, Despite
Her Initial Use of Ambisuous Wording, She Stated That She Could Be

Fair. Additionally, the Criminat Convictions of Her In-Laws Did Not -

 Amount to Faets to the Cmutrarv te an Ability to Be ‘{anlased

Appellant pomts to statements made clunng 1nd1v1dual VOIr d1re of Juror Tara Wh1te where
shemade comment_s to the fact that the case was sensitive as proof that she was biased. Additionally,
he contends that her belief that her in-laws should have been punished more severely for their murder

convictions is proof that facts were to the contrary that she could be unbiased despite statements
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_"shm'zving an 'ability'to be ifhpaftial;' Appellant 'asserts that,this was a violation of the standard
g estabh%hed in Mz[ler Supm However these arguments are erroneous
During the voir dlre of Juror Tara White, the followmg exchanges took. place

Prosecutor: You.had indicated that some member of your. famﬂy had been. -
' incarcerated in jail either in Logan or somewhere clse. Is that
correct? : : :

Juror White: Yes.

e

Prosecutor:  The question I have, is there anything about your relationship with
: - them [Juror White’s in-laws] through their various Court cases and
things like that, does that cause youto have any kind of opinions with
the Court system or police officers or prosecutors in a negative way
or I guess even in a positive way, one way or another? Does the fact
that they have had a lot of familiarity with the Court system cause you
' yourself to have any opinion? . .

Juror White: Tobe hone‘st, I have never been to any of their hearings or anything,
' no contact. I've talked to them on the phone or anything like that, but
not when it came with the Court.

Prosecutor: Do you‘feel'li_ke any of them got like a raw deal in Court because of
o the police or prosecutors or the Court system?

TJuror White: No_.

Prosecutor:  That would cause you to have a negative opihien about the system
' itself? : '

~ Juror White: No, not raw.

deshoge

Prosecutor:  All we’re looking for is a juror. that would say I'll listen to the
- evidence that’s presented in this case and make my decision based on

that. So the question I'm asking is either because those people all got

in trouble, you think maybe they deserved what they got or not, do

you feel that you could push all that aside and just hear this case?

14




Juror White!

Prosecutor: -

 Juror White:

Prosecutor:

S | uror White:

Prosecutor:

Turor White:

Prosecutor:

Juror White:

" Prosecutor:

" Juror White:
Prosecutor:

" Juror White:

Prosecutor:

Juror White:

Prosecutor:

_And aﬂ we're askmg for is an honest oplmon If you don t, then
' that 8 ﬁne too. e : :

Well I m gomg to go back to the honesty T am very, very sensitive
and I don’t know if I could, be fully Judgmental

When you say sens1t1ve” do you mean to other cnmmal acts, or---

T don’t know how to explain it to you Let me see 1f Ican put itin the'
right words. Something as major as this, I don’t know if I could be -

as fair as T'would need to be, you know, swaying my judgment.

Yes.

So you’re saying this is a real serious case, you think.

Yes.

Now are you saymg Just because this is a serious case, that would

cause you problems, or are you saying because of these other things

that have happened to your in-laws?

Nothing— putting my in- laws aside, it has nothing to do with them.
Just spec1ﬁca11y because of the type of case that it is.

You have concerns about yourself in thls case because of the type :
of case it is?

Right, yes.
What is it that, what are your concerns if 1 conld ask that?

Just specifically because it is a murder, and I don’t know if I could
actually_handle the whole situation with it. I don’t know.

Do you feel like, though, you’d be inclined one way or another?

I'm sure that I could come to a decision. There’s no doubt in that.
But I know that it would be a sensitive issue. Do I make sense?

Just personally sensitive to you. |

15
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- Juror White: . Yes. 'Ser'netirnes' words don’t come out right. I'm sorry. -
_ Defense Counsel: Ma’am, the prosecutor asked you several questioné about your
' ' '~ in-laws case and he even ask [sic] you whether you thought

they got a raw deal. Do you feel the opposite, you feel like
they should have gotten greater punishment? :

- Juror White: | Yes, Ido.-

Defense Counsel:  And I think your testimony was that you weren’t involved in
' . those cases. ' - :

Turor White: - No.

Defense Counsel: Or th_ose hearings.
- Juror White: " No, not at all. Ttried to stay away from them.

| (_T_l‘_.; 23:59, J uly 30, 2007.): The cireuit. judge.overrﬁled Appellant.’s motion to strike T uror White for |
cause. (Id at 59-60) IR " "

| ' The_corrvietions'of Juror .Whlite’.s_ inflaws could net fa,lll'under t}re category of facts to the
contrary where a juror states n voir dire.that he or she ean make decisions free from any bias as is
estabhshed in leler Supm and Grzﬁ“ n, supra. It is true that Juror White sald that her in-laws
.should have received more ‘severe sentences for their murder convictions, yet the facts and
cireumstancee eurrouﬁding the present case .are completely unique fo the former. In Ne ert,-supra, this
'Court reversed a Iower court decision Where a Juror was not struck for cause in a DUI case ‘where |
he had two friends killed by drunk dnvers and he admrtted that he knew about the defendant’s prior
drunk-drivmg convrctrons. (Id.,. 207 W. Va- at 414, 533 S.E.2d at 47.) That scenario is
distinguishable from the one presented in the case at bar. Atno pomt does this j juror state that she

would have trouble being unblased due to her in-laws’ convictions. In fact, she testified that she
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: really dld not follow the court proceedmgs mvolvmg het 1n~1aws Thus Appeﬂant s argument faﬂs. :

T regardmg her mn- laws conv1et10ns causmg an 1nab1hty for her to be free of b1as

Tt is true that Juror White testtﬁed that she could have a problem bemg falr and that her
: judgtnent could be swayed, yet thlS was all in the context of her belief that murder eases Were
.. senSIttve ones. Ifevery _]U.I‘OI' WEre probed as to the sensitive nature of murder cases, they probably
would all agree that they mdeed are. But she also said that at times her words “don’t come out
- nght ? When the prosecutor asked her if she would be 1n011ned one way or the other she stated, “I’m
sure that I could come to a decision. .There s 1O doubt in that ” Th}s seems to be. an mdlcatlon of
| anl ability to be unbiased from a Ju‘ror who admltted to havmg trouble saylng the correct Words. _
.. _ When lookmg at the totahty of the circumstances, as Appellant urges this Court to do, it appears this
| _]UI‘OI' Just had a concern about the sens1t1ve nature of mur der cases, had troub]e commumcatmg and
When probed;speciﬂcally abo.ut bia's, could be impartial:
Iu ij_fﬁn S@m, the Court concluded that there was juror bias and.reversed the case on said
gromds where a j.urorl inyotved_ n grand jury pro:ceedings in the past had the following exchange
© with t?de trial judge: | |
- The Court: | _Do you believe that when someb.ody has been indicted, they are most
o . Tlikely to be guilty than not based on your expenence when you were
N w1th grand Jurles‘? ' SR
'.Turor Young: _Probably.
-(Gnﬁtn; 211 W.Va. _at 511, 566 .;S..E.Zd at 648.) The juror in Griffin seems much more clear in her

having a bias as opposed to a juror who admits to not saying things correctly and who eventually

 states that s.he could be unbiased. Thus, Appellant’s argument fails on this ground as well.
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B, THE STATEMENTS MADE BY APPELLANT TO AN EMERGENCY -
. MEDICAL SERVICE (EMS) EMPLOYEE DID NOT AMOUNT TO A .
~ POLICE INTERROGATION; AND THUS, CORRECTLY RULED TO BE
- ADMISSIBLE. ;

Appellant made various statements upon bemg quest10ned by an EMS worker Whlle bemg'
treated on the scene before he was Mzrandzzed and formally arrested. These statements were_

o overheard by Deputy Sherlff Harvey App ellant wrongfully argues that these statements were made

_ due to pohce questmmng before he was given his Mzrana’a rights. Yet, these statements were made

as arcsultofa questlon posed by someone Who was not a police ofﬁeer at this time. The statements

were 110t aresult of a custodlal mterrogatmn by the pohee Thus the Miranda safeguards were not :

' tnggered a:ud the statements were properly admttted as ev1dence

1.: The Standard of Rthew

Concemmg our standard of review of the circuit court’s exclusmn of the
evidence at issue, we note that ““[r]ulings on the admissibility of evidence are largely
within a trial court’s sound discretion and should not be dtsturbed unless there has
been an abuse of dlscretlon ™ :

State v. Guihric, 205 W. Va. 326,332, 518 S.E.2d 83, 89 (1999), quoting State v. Louk, 171 W. Va.
639,643,301 §.E.24 596, 599 (1983), citing SyL. Pt 2, State v. Peyatt, 173 W. Va.317,315S.E.2d
574 (1983). |

We conclude that the Miranda safegnards come into play whenever a person
'~ in custody is subjected to either express questioning or its functional equivalent.

That is to say, the term “interrogation” under Miranda refers not only to express
questioning, but also to any words or actions on the part of the police (other than
those normally attendant to arrest and custody) that the police should know are
reasonably likely to elicit an incriminating response from the suspect. The latter
‘portion of this definition focuses primarily upon the perceptions of the suspect, rather
than the intent of the police. This focus reflects the fact that the Miranda safeguards
were des1gned to vest a suspect in custody with an added measure of protection
againist coercive police practices, without re gard to objective proof of the underlying
intent of the police. A practice that the police should know is reasonably likely to
evoke an incriminating response from a suspect thus amounts to interrogation. But,
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since the polrce surely cannot be held accountable for the unforeseeable results of
* their words or actions, the definition of interrogation can extend only to words or
" actions on the part of police officers that they should have known were reasonably . -
likely fo- ehcrt an 1ncnm1nat1ng response ' -

Rhode[slandv ]nms 446US 291, 300-02, 100 8. Ct. 1682 1689 90 (1980)

" The spec1al safeguards outhned in Miranda are not requlred where a suspect
is simply taken into custody, but rather only where a suspect in custody is subjected
- tointerrogation. To the extent that language in State v. Preece, 181 W.Va. 633, 383
- S.E.2d 815 (1989), and its progeny, may be read to hold drfferently, such language
- s expressly overruled ' o .

Guthrze Supm at Syl Pt. 8

2. . TheInculpatory Statements Made bv Appellant to Ray Brvant Were a’
Result of an EMS Worker Asking Him a Question While Being
Medically Examined. Therefore, Mr. Bryant’s Question Could Not Have
‘Reen Perccived as a Police Practice Amounting to an Interrogation as '

Established in Innis, Supra, Reguiring a Miranda Warning. .

: ._ While Appellant 1s accurate that he made rncrlrnrnatrng statements to an EMS worker before

being M irand, zzed who was also a part—trrne pohce officer for the town of Man; the fact of the matter

18 that Ray Bryant was not act1ng as a pohce officer or on duty as one at the time, and Appellant

' ould.no‘t have percelved thisto be a pohce custod1a1 1nterrogat1on Thus, thele was no Mzmnda
_ vxolatwn - | | |
Deputy Sheriff Harvey was d1spatched to tne scene, and the victim’s mother answered the
door The deputy shenff then observed Dennis Toler lylng on the ﬂoor He then observed Johnna
' Newcomb outside and heard her screaming, “there he s, there he 18.”(Tr., 212 J uly 31, 2007. ) Then
he saw Appellant near a road yelhng, “{Y]ou want me, you want me, here I am, come and get me.’
- {Id. ) At that time the victim’s parents were pomtrng to Appellant and screaming, “There he s, there
he 8.7 (Id at 214 ) At that point, Appellant started to come toward the police officer. Deputy
Shenff Harvey told Appellant to get on his knees and show his hands for safety reasons. At first
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| '.Appellant dld not eornply, but then he eventually dld (Id ) Beeause Appellant 1n1t1ally refused to S
= eornply W1th Otders and. the ofﬁeer was not fully aware of What was gomg on in thIS 51tuat1on he
: . drew hts weapon and handcuffed Appellant (Id at 214-15.) Deputy Shenff Harvey stressed that |
| .Appellant was not under arrest at that pomt in time. Putttng Appellant in handeuffs was proper -_
: protocol for safety due to lns bemg combatwe and the offieer 8 laek of knowledge of the facts. (/d. |
: at 215) Deputy Sherlff Hatvey then took Appellant to his cruiser and had an Emergeney Medical ..
: .Services_ (EMS) worker examine him. (Id._ at 216.)
At the 'Snppressio.n Hearing Deputy Sheriff Harvey testiﬁed that he did not interrolgate
_. Appellant at th1s time but was attemptmg to secure the area. (Supp Hr' g, 71 March 8, 2007 ).
Wlnle Appellant was betng treated by the EMS wo1ker Ray Bryant Deputy Shenff Harvey
. overheard a conversation between them. ({d. at 71, 79.) . Dur1ng tlns hearing, the followmg
testimony was brought forth dunng the examination of Deputy Harvey:
| _Proseeutor: You sa1d that there were two staternents by the Defend.ant One i is
“Yeah, | stabbed him.” Then the other is “he deserved” it or

somethtng like that

Harvey He said did you stab that guy up there and he sa1d “Yes.” He said, |
. well, that guy up there is dead.

| _ Proseeutor:. That is y_vhat I’m saying. He who, Ray Bryant, he being Ray Bryant,
 Havey:  Said, “Did you stab that guy?”. | "
Prosecutor: And he said, “Yeah.”
.Harvey:. .Paul Newcomb sa1d “Yes.”
Prosecutor: | ~ Did Ray Bryant say something else?
Harvey: : No sir. Well; ves, he_' said, ‘ltllat guy is dead up there.’.’
Prosecutor: . He said, “That .guy 1s dea _.”
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g]Efro_sc.:c.t.rtor: : .:Ray Bryant sard that?
Harvey o Yes, sir. |
- .Pros'eeutor: . Then the Defendant said?

Haryey' o “That s what that mother f-—er gets

.(Id at 83- 84. ) Deputy Sherlff Harvey testlﬁed that he was 1ot a part of this conversation but was -

il trymg to secure the area. d. at 71 )

Appellant goes out of his way to potnt out that Ray Bryant was a part tlrne pol1ce officer to
_ estabhsh that the latter was “acting m his role” as such when this conversation occurred However
| the fact remams that Ray Bryant was performmg his dutrea as an EMS worker when this took place.
Deputy Sheriff Harvey testlﬁed that Mr. Bryant was examining and medroally treatmg Appellant at

the time. (Id ) Deputy Harvey stated that Ray Bryant was at the scene m hrs EMS oapac1ty and not

_111 h1s pohoe eapa01ty (Id. at 82. ) Appeilant asserts that the questton Mr. Bryant asked had nothing
to. do w1th medlcal treatment More hkeiy, that 1s true, and this case would have probably been rnade o
_easwr by the conversatlon not takmg place But the deputy sherlff also heard Ray Bryant ask_

Appeﬂant 1f he was okay and ifhe was hurt (Id. ) Inms Supm held that Miranda safegnards come

into play and pohoe are prohrbrted from engaging in words or actions that they should know would
be reasonably hkely to elicit an incriminating response: w1thout such warnings. Yet this holding
requlres pohce action whleh did not exist here The smlple fact that Appellant cannot overcome 18
that there_was_ an EMS _employee treating him rather than a policeman, despite the fact that Mr.
B_ryant ertgage.ct in police activity at other times. What is more, /nnis held that this is to be based

upon the perceptioris of the suspect. There is no way that Appellant, while being medically treated
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by an BMS worker, Would f)efce_ive this to be words and actions by the police. Tn ruling in favor of |
*the Staie;, thé circuit judge Stated. the_folloﬁ_fing:"- K

There is no evidence presented to the Court by which the Court could take

- judicial notice of Mr. Bryant’s time that he may or may not have served as a police

officer. ' The testimony before the Court is that Mr. Bryant was one of the EMS

attendants that had been called to the scene when the emergency call came in and that

after the Defendant was handcuffed by Deputy Harvey, he was taken to Mr. Rryant
for an initial evaluation of whether he might need any medical treatment.

" At that time, Mr. Bryant was evaluating him as an EMS attendant. Emergency
- Medical Service attendant, asked him if he had been the individual that had stabbed
the other person involved, and Mr. Newcomb, the Defendant, voluntarily responded
that he had. There is no evidence that Ray Bryant was engaged by the police to assist
in there investigation or was prompted in trying to get information from the

" Defendant or was acting as an Agent of the police at that time. -

The Defendant’s response to that question posed by Mr. Bryant would be .
admissible in the State’s case-in-chief. That was a statement directly overheard by
Deputy Harvey to Ray Bryant. - :

_ ~The testimony further indicates that upon hearing that, that Ray Bryant
 informed the Defendant that the person who had been stabbed had in fact passed
- away and that was a statement not prompting a response. The response made by the
" Defendant was unsolicited and not as a result of any interrogation and given when

Mz. Bry.an_t.wasn"t acting as an Agent for the police so Mr. Newcomb’s response
- would likewise be admissible. -

' (Supp. Hr'g, 124-25, March 8, 2007.)
| Petitioner cites State v. Phillips, 205 W. Va. 673, 520 S.E.2d 670 (1999), which held the |
following:
A municipal police officer on.off—duty status is not relieved of his obligation
as an officer to preserve the public peace and to protect the public in general pursuant
to West Virginia Code § 8-14-3 (1998). Indeed, such police officers are considered
to be under a duty to act in their lawful and official capacity twenty-four hours a day.

Id. at Syl. Pt. 5. Yet that case upheld the authority of a security guard who was a police officer off

| duty to make a lawful arrest when the same was challenged. Id. at 681-83, 520 S.E.2d at 678-80.
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| Thls 15 d1fferent than reqmnng an EMS employee treatmg a person n custody to Mzrandzze hlm:

before asl{mg questlons or talklng to the person even if the person also is employed asa part trme
police officer, when he or she is aetmg in the oapacrty as an EMS Worker .

Appellant characterrzes this statement overheard by Deputy Sher1ff Harvey as hearsay Yet

thrs 18 actually an adrmssron by a party opponent in which the West Vrrgrma Rules of Evrdence state -

is not hearsay Aecordmg to West V1rg1111a Rule of EVldence 401 (d)(2)

(d) Statements Wlneh Are Not Hearsay. A statement is niot hearsay 1f

(2) Admrssron by Party—Opponent The statement is offered agarnst aparty
and is (A) the party's own statement, in either an individual or a representative
capacity, or (B) a statement of which the party has manifested an adoption or belief
inits truth, or (C) a statement by a person authorized by the party to make a statement .
concerning the subject, ot (D) a statement by the party's agent or servant concerning
a matter within the scope of the agency or employment, made during the existence
of the relationship, or (E) a statement by a co-conspirator of aparty durmg the course
and in furtherance of the conspiracy. : -

Appellant s statements to Ray Bryant an EMT attendant, overheard by Deputy Harvey clearly fall _

L ooin thls category as those whroh are not hearsay

In light of all of this- ‘there was no abuse of discretion on the part. of the circuit court.
. 'Therefore Appellant 5 elarm falls on this ground

3. The Statements Ma(le bv Appellant to Deputy Sheriff Harvey Were
Blurted Out Rather Than a Result of Police Interrogation. Therefore,
Appellant’s Miranda Rights Were Not Violated, and the Statements
Were Properly Admitted. ' B

Appellant cites yet more unsolicited statements he made when Deputy Harvey had hrm-

~ handcuffed and was takmg hnn to geta medwal examination and possible treatment. It1s true that

| the deputy shenff had not Mirandized Appellant at this pomt yet these statements were blurted out
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and not a result of pohce 1nterro gatlon Speclﬁcally, Appellant refers to thrs testrrnony from Deputy
| Shenff Harvey dunng the March 8, 2007, Suppressmn Heanng

- P_ro_secutor. Is that the only statements that were made verbally . your presence :
' - - what you just testtﬁed to0 [szc] or were there some others"r‘

o Harvey: He was ramblmg on, the statement Idon’t know ifitwas When Lhad
just took [sic] him to the car, when I was walking him up to the car -
to get him checked out. But he was going on “how would you feel if
your wife spent all your money on-drugs and thts SOB was screwmg
your w1fe and giving her drugs

(Id at 75 ) Appellant points out that the deputy shenff was conﬁlsed about when th1s statement was .
made - However, this was the same time perrod that Deputy Harvey sa1d he had Appellant -
handcuffed and was takrng him to hrs cruiser because the latter was combative, he 1n1trally did not
comply and the ofﬁcer d1d not have all of the facts Again, the deputy shenff stated that he d]d this -
for hls own safety, he had not arrested Appellant and this was proper protocol (Tr 225, J uly 31,
- 2007. ) So t]:ns statement ‘was merely blurted out and was not due to police 1nterrogat10n Where
' Mzranda safeguards are trrggered Accordmg to Guthrie, supra, this Court upheld the adrn1331b111ty
of statements made by a defendant being transported to pohce headquarters before he was g1ven-
_ Mimnda warnings which were not a result of a police custodial'interroganon. Guthrze, 205 W. Va.
at 341-43 518 S.E. Zd at 98-101.
 In its ruling the statements admissible, the tnal Judge stated the followmg
With regard to this statement made in the presence of Deputy Harvey, the -
Defendant was in custody but this was not as a result of any sort of interrogation.
These were utterances made by the Defendant, not prompted by any guestioning from
the officer and they were voluntarily made, there is no evidence to indicate any
intoxication or impairment of the Defendant. He was excited and upset, somewhat
belligerent and non-complaint but Miranda applies to avoid an interrogation and so -

thiat series of statements which are referred too [sic] by Officer Harvey as rambling
~ on by the Defendant would be admissible in the State’s case-in-chief.
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| (Supp Hrg, 119- 20 March 8 2007 )
- 7 ust as in. Gurhme these statements made pl’lOl’ to M iranda Warnmgs were unsohctted and

‘not a result of a custochal 1nterrogation by Deputy Shenff Harvey Thus there was no abuse of
d1soret1on in its adm1331on and Appellant ] argument falls

C. THE CIRCUET COURT DIl NOT ERR IN PPERMITTENG THE ST ATE TO
' INTRODUCE EVIDENCE OF THE MURDER WEAPON. THE
STATEMENTS MADE BY APPELLANT AND HEARD BY THE OFFICER
IN QUESTION LEADING TO THE DISCCVERY OF THE MURBDER -
WEAPON WERE NOT GIVEN AS ANSWERS TO A POLICE CUSTODIAL
INTERROGATION. THEREFORE, THERE WAS NO VIOLATION OF
MIRANDA v. ARIZONA 384 U.S. 436, 86 S. Ct. 1602 (1966)
Appellant eontends that the admission of the murder weapon by the State was error on the
: part of the olreutt court because it was discovered as a result of questmnmg in v1olat10n of hIS
thnda rights. While it is accurate that 1nformat10n was glven by’ Appellant W1th respect to the
kmfe before he was given a Miranda warmng, he gave th1s information without there being any : _
' custodlal 1nterrogat1on by the police. In hght of this, the adrmsswn d1d not v1olate hls Mzmnda
| 1'1ghts At Worst and oontraty fo Appellant s argument, the kmfe could ea511y have been dtscovered
through a proper use of the 1nev1table discovery doctrine. However that is really not necessary due

to Appellant ] gmng of information apart from a pohce interrogation.

I T The Standard of Review

Concerning our standard of review of the circuit court’s exclusmn of the
‘evidence at issue, we note that ““[rJulings on the admissibility of evidence are largely
within a trial court’s sound dlscretlon and should not be disturbed unless there has
" been an abuse of discretion.”
'Srate V. Guthrze, 205 W. Va. at 332, 518 S.E.2d at 89, quotlng Srate V. Louk 171 W. Va. at 643, 301

S.E. 2d at 599, citing Syl. Pt. 2, State V. Peyatt Supra
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' The special safeguards outlined in Miranda are not required where a suspect

_ is simply taken into custody, but rather only where a suspect in custody is subjected
{o interrogation. To the extent that language in State v. Preece, 181 W.Va. 633, 383
S.B.2d 815 (1989), and its progeny, may be read to hold differently, such language
isexpressty overruled. -~ - ' e AT D :

- Guthrie, Syl. Pt. 8. -

To prevail under the inevitable discovery exception to the exclusionary rule,
Article ITI, Section 6 of the West Virginia Constitution requires the State to prove by
a preponderance of the evidence: (1) that there was a reasonable probability that the '
evidence would have beén discovered by lawful means in the absence of police
misconduct; (2) that the leads making the discovery inevitable were possessed bythe
police at the time of the misconduct; and (3) that the police were actively pursuing -
~ alawful alternative line of investigation to seize the evidence prior to the time of the
‘misconduct. : : ' '

Syl. Pt. 4, State v. Flippo, 212 W. Va. 560, 575 S.E.2d 170 (2002).

2. The Evidence of the Murder Weapon Was Properly Admitted,

: and There Was No Abuse of Discretion on the Part of the Circuit

- Court. The Statement Given by Appellant Which Led to the

Discovery of the Knife Was Not a Result of an Interrogation, and

There Was Not a Violation of the Fruit of the Poisonous Tree
Doctrine. S ' -

g I£ is true that D_efvuty S'h.eriff Harvey obtainéd 'mformat.ion froﬁl App.eﬂant before the latter -
.wasl Mifdndiﬁ'é;i ‘which contribﬁted_té disc_pvering the murder weapon. \}et the inform.ation was not
a result of E;' police _custodial. interrdgatibn, but rather a statement made By Appellant wi.thout
pfdlﬁptiﬁg by Deputy Sheriff Haﬁey. |
R As mentidne_:d abo‘.-/e, at the Suppression Hearihg Deputy Sheriff Hafvey testified he did ot
interrogafé Appellanf at fhis.ﬁme before the latter. was read his Miranda rights .buf was attempting
| to seﬁufé fﬁe_ area. (Supp. Hr’g, 71, March 8, 200.7 ) At the_ Mar_ch 27,2007 Suppreséion ﬁearing,

Deputy Harvey testified that while he was taking_ Appellant to his cruiser, Appellant said that he
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| threw a kmfe over the road (Supp Hr g, 42 March 27, 2007 )} The deputy stated that he d1d not .:
: questron Appellant regardmg th1s but rather the latter _]USlZ “blurted it out” ' (Ia' )
At appr oxrmately 6:22 a.m. Appellant was transferr ed to Deputy Sheriff Sutherland’s cruiser
| and read his Mzmnda rrghts Appella:nt then gave a statement. (Tr 155-69, July 31, 2007 ) In this |
statement Appellant admrtted to brmgrn gtheknifeto Denms Toler’s house, stabbrng Mzr. Toler, and .'
throwmg the knrfe across theroadina ﬁeld (Id at 167-69. ) Eventually, Trooper Sparks and Deputy :
Sherrff Robtnette located the murder weapon (Id at 176, 207 and 249.) Deputy Roblnette was the |
' ﬁrst to spot the knife near a r1verbank (Supp Hr'g, 20 26 Maich 27 2007 ) |
Assurmn g that the kmfe was found as aresult of what Deputy Sheriff Harvey heard Appellant
K sayio hrrn, thrs was not a Vlolatlon of the latter’s Mzmnda nghts lt is obvious that the deputy sheriff
'.heard what Appellant said, yet the staternent was not a: result of an mterrogatron The standard
establrshed m Guthrze supra, rs that Miranda safeguards apply where a suspect is in custody and an
: llnt‘errogatron occurs. No police mterro gatron occurred until Deputy Sheriff Sutherland took custody
.. of Appellant read him his Miranda rtghts and took a statement from h1m Even the authonty'
.ZAppellant cites holds that there must be a custod1al 1nterrogatron for’ thnda safeguards to be
| tnggered: : |
o “Volunteered adm1551ons by a defendant are not inadmissible because the.
- procedural safeguards of Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16
" L.Ed.2d 694 (1966) were not followed, unless the defendant was both in custody and
being interrogated at the time the admission was uitered.” Syl Pt. 2, State v. Rowe,
163 W. Va. 593, 259 S.E. 2d 26 (1979). :
Syl Pt. 1, State v. Hopkms, 192 W. Va. 483, 453 S.E.2d 317 (1994) (emphasis added). No such

iriterro gatlon took place while Appellant was in custody The officermerely heard somethmg blurted

out by Appell\ant while taking the latter to his cruiser. Again, in Gurhrze supra, this Court held that
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: _the defendant s thnda safeguards d]d not apply Where he made 1ncr1mrnatrng adrnrssmns Wh1le'-

. belng transported by pol1ce ofﬁcers where the latter d1d not engage ma custod1al interro gatron nor -

n any subtle or overt tactics to obtam 1nformatron from him. Id., 205 W. Va. at 341-43, 5. 18 S. E 2d |
~ at98- lOO In l1ght of this, Appellant s Mzmnda i ights were not v1olated the drscovery ofthe murder ..
| weapon c_hd not go against the frult of the porsonous tree doctrine and his argurnent fails.

._ | 3. . Following Appeliant’s Argument of Fruit of the Poisonous Tre_a -
It Can Be Properly Established That the Murder Weapon Was

: Discovered Through a Le;c_ral Use of the Inevitable Drscoverv
Lo Rule : :

r\s outhned above, the State has shown that the murder weapon Was not discovered as aresult
of a Mzmnda v1olat1on and the fruit of the p01sonous tree since the ofﬁcer in quest1on heard
Appellant s statement blurted out to hnn rather than a pohce custodral 1nte1rogat1on taking place
o Yet assunnng, arguendo that Deputy Sheriff Hawey obtatned this 1nforrnat1on 1mproperly, it may
‘be shown that the knlfe Would be discovered anyway through an 1nev1tab1e d1scovery

Agaln the State inno Way concedes that Appellant s Mzmnda rrghts were V1olated yet gven
, 1f thlS Court were to accept that argument, all three factors in [, lzppo Supm are satrsﬁed Appellant

15 correct that- the State argued during the March 27, 2007, Suppressron Hearing that if it was found
that the statement by Appellant were obtarned 1mproperly, the inevitable dlscovery doctrine would '
apply. (Supp Hrg, 7 3,March 27,2007.) As Deputy Sutherland testlﬁed apart from this statement,
‘the police ofﬁcers would have canvassed the arca and even used metal detectors from where Deputy |
Harvey apprehended Appellant and eventually found the knife. (Id at 62-63.) Trooper Sparks
: described where the knife was fonnd asa ﬁeld area, and the weapon was standing strai ght up in the
‘air with the blade in the mud. (Id.at 11,15 ) .D.eputy Sher-lff Robinette stated that the knife was not |
| hidden in any way When he saw it. (Id. at 24.) Sothe knit"e would have been found easity in dayli ght
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s ._1n the general area of where Appellant was found apart from any statement made, and the probabﬂlty v
| | of mevrtable dlscovery Was great Srmtlarly, the leads were in the possessron of the pohce.at the
_:tnne of any alIegted mrsconduct in the- form of the drrect .100311101’1 of where Appellant was
__'apprehended This also gives rise to the third factor mnkF lzppo supra, that the officers’ searchmg of
B the general area around where the Appellant was found by Deputy Harvey where the knrfe was in
: plam view would have been the alternative line of rnvestlga‘uon apart from any statement.- Thls was '
L the argument of the State dunng the hearrng, and the c1rcu1t court ruled in its favor. (Id. at 75- 79 :
j 877.') - | | |
| tis Worth notmg that the clrcurt court ruled that any statement heard hy Deputy Harvey Whrle
Appellant was in custody and yet to be M irandized was to be suppressed n the State’s case-in- chref |
(Id. at 86. ) Addrtronally, Deputy Sherrff Roblnette testrﬁed that Trooper Sparks took Appellant. |

: down to the nverbank aﬁer Appellant blurted out the statement to Deputy Shenff Harvey, and

§ Appellant pomted out the gcneral drrectron of where the knife was located (Id at 24 ) Trooper

| Sparks also testlﬁed to Appellant pointing out th1s area. (Id. at 13 ) The circuit judge ruled that this
" testunony was to be suppressed as well (Id at 87 ) However the court dld rule that the murder
: Weapon could be-1ntroduced into evrdence due to the inevitable dlscovery do ctnne. (Id.) Regardlng
this ruhng, the court stated the followmg
Any reference that the Defendant rndrcated to Trooper Sparks the general |
Jocation of the knife, there was testimony from Deputy Robinette that Trooper Sparks
brought the Defendant back down to the location where they were searching, and the
_ Defendant pointed out where the knife generally was, so any reference by Deputy
Robinette, Trooper Sparks denied that, but any reference that it was the Defendant
- that pointed that out would be suppressed in the State’s casc- in-chief.
However, I believe that when the search was started, it was dark. They had

the general location of where the Defendant had been. There was information that
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he dld not have a velucle on the scene, and Ibelleve the 1nev1table dlscovery rule test
" 1s met 80 the State can use the krnfe in its case- 1n—ch1ef SR

It i8 agam worth po1nt1ng out that tlus Court held n Gurkrze supra, that questmns regardmg

' the adm1331brlrty of evrdence are Wrthm the sound d15cret1cn of the trial court and are o be disturbed .

'only When there is-an abuse of d1scret1on There was no abuse here. This is mamly because the

| murder Weapon was in plarn view and located in very close prox1m1ty to Where Appellant was

. apprehended 50 any later polrce search would have found it. Regaldrng 1nev1table discovery, ihe

-Umted States Supreme Court held “If the prosecutron can estabhsh by a preponderance of the

" ev1denee that the 1nf0rrnat10n ultrmately or inevitably would have been dlscovered by lawf{ul means -

I then the deterrence rat10nale has so little basis that the ev1dence should be received. Anythmg

less Would reject logtc expenenee ‘and common sense. ”Nzclcs V. Wz!lmms 467 U. S 431,444,104

S. Ct. 2501 2509 (1984) If one were @ accept Appellant S argurnent that h1s staternent regardmg

the krnfe was. unlawful and drscovery was the fruit of the potsonous tree, there is absclntely no

questlon that the pollce would have found it anyway and 1nev1table discovery would apply. Desplte

| the mrcult court ruling that the statement was to be suppressed, the State has estabhshed in the .

: prevzous argument that based on Gurhrze supra, and H opkms supra, the statement should have been

ruled adrmssrble duetoit resultmg from Appellant blurting it out ratherthana custodl alinterro gatmn -

by the pol1ce But regardless of'the fact that the State does not concede aMzmnda v1olat10n and the
_ dtscoverybelng fruit of the poisonous tree, 1nev1table d1scoveryw0uld app ly. Therefore, Appellant s

a:rgnment fails.
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- D TI—EE&RE WAS N@ VIOLA’ll‘ll@N OF THE PROMlPT PRESENTMFNT RULE -
.. .~ BECAUSETHE REASONING GIVEN AND FACTORS THAT CAME INTO |
" PLAY. IN ANY: DELAY IN BRINGING APPELLANT  BEFORE A
. MAGISTRATE WERE NOT FOR THE PRHMARY PURPOSE. OF
OBTAINFNG A CON]FESSION lFlROM HHM : :

' Appellant contends that the prompt presentment rule was v1olated when there was some delay :
' m bnngmg hrrn before a'magistrate. Whﬂe itis true that there was some delay in presentmg lnm :
3 there was no v1olatlon of this rule. Among other faetors the pohce officers mvolved were very busy‘

processmg and securing the scene, and the hour of arrest was not conducrve to 1rnmedlately bringing

: Appellant before a mag1strate lhe delay was not for the primary purpose of obtalnmg a confession
_from him. There is precedent where thrs Court upheld the 1ntroduet10n of evrdence il questlon

where much longer delays o_ceurred, and legrtlmate factors came into play.

1 '- “The Standerd of Review.

_ Conoermng our standard of review of tbe circuit cowrt’s exclusion of the
_ evidence at issue, we note that “*[rJulings on the admissibility of evidence are largely
within a trial court’s sound discretion and should not be disturbed unless there has

Y.

- been an abuse of discretion.

) State.v. Gurhrie, 205 W. Va. at 332,518 S.E.2d at 89, quoting State v. Louk,171 W. Va. at 643, 301.

S. E 2d at 599 01tmg Syl. Pt. 2, State v. Peyart supm

' o “The delay in takmg a defendant to a magistrate may be a cntlcal factor [in the
totality of circumstances making a confession involuntary and hence inadmissable]
where it appears that the primary purpose of the delay was to obtain a confession |
from the defendant.” Syl. Pt. 6, State v. Persinger; 169 W.Va. 121,286 S.E.2d 261
(1982), as amended.” Syl. Pt. 1, State v. Guthrie, 173 W.Va. 290, 315 S.E.2d 397

- (1984).” Syl Pt. 8, State v. lebum 204WV3 203, 511 S.E.2d 828 (1998)

Syl. Pt. 6, State v. Johnson 219 W. Va. 697, 639 SE.2d 789 (2006).
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" 2. - The Primary Purpose in Any Delay in Presenting Appellantto a-
' Magistrate Was Not to Gbtain a Confession from Hing. Thus. the :
Prompt Presentment Rufe Was Not Violated and the Stetement
Wes Pronertv Admrtted in thie Circnit Cenrt

There Wwas some delay Wrth respect to the trme App ellant was apprehended and when he was

arrested Add1tronally, some time elapsed between hrs arrest and when he gave a statement after

‘being Mzmndzzed and. when he was taken before a magrstrate However there was no violation of
the prompt presentrnent rule and his statement was prope1 ly admltted into evrdence :
Accordmg to West Vrrglma Code § 62-1- S(a)(l)
An officer making an arrest under a warrant issued upon a complaint, or any
“person making an arrest without a warrant for an offense committed in his presence
~ oras otherwise authorized by law, shall take the arrested person without unnecessary
delay before a magistrate of the county where the arrest is made
Desp1te the fact that tlns Court held in Johnson supra, that a deIay in the police taklng a

' defendant toa magrstrate as requ1red by West V1rg1n1a Code § 62 1- S(a)(l) may be considered as

a factor in a confession being rnvoluntary, andin tum, 1nadm1851ble_where the prlrnary factor in such-

a delay is to obtain the statement, the folloWing was held in .Syl Pt. 2, State v. Fortner, 182 W. Va.

345, 387 S.E. 2d 812 (1989)

“‘Ordmarrly the delayin takrng an accused who is under arrest toa rnaglstrate
after a confession has been obtained from him does not vitiate the confession under
our prompt presentment rule.” Syl. Pt. 4, State v. Humphrey, 177 W.Va. 264, 351

. S.E.24613(1986).” Syl. Pt. 8, State v. Worley, 179 W.Va. 403,369 S E 2d 706 cert.
- denied, 488 U.S. 895 109 S. Ct 236, 102 L.Ed.2d 226 (1988). '

As previously stated, Deputy Sutherland was the prmary 1nvest1gator in this case. (Supp.

Hr'g, 73 March 8 2007 ) Deputy Sutherland arrived at the scene at 4: 44 a.m. and 1rnrned1ate1y

started processrng the scene. (Id. at 86, 98 } Upon arrival, Deputy Sheriff Sutherland got hlS crime

scene kit out of hrs cruiser. and went to the victim’s residence. When the deputy sheriff came back
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' out of the house to arrest Appellant and take a statement from hrrn he stated it was approxrmately

| o; 23 a m.. (Id at.111 ) He testlfied that frorn the time- he amved and processcd the scene until he

arrested and took a statermnent from Appellant the latter was 51tt1ng i Deputy Harvey s cruiser for

: about an hour to an hour and a half (Id. at 106 )

Before Appellant was. transferred from Deputy Harvey s vehlcle to Deputy Sutherland’

_ crulser he asked Deputy Sutherland for a crgarette The deputy shenff gave Appellant a crgarette

and the latter smoked it before bein g arrested and M; zmndzzed (Id. at 92, ) Durlng this transportation
.' frorn ole cruiser to the other and while Appellant VlJaS smokrng, the deputy shenff testified that no

: questions Were asked' and no. statements were taken. (Id.) At th1s point Deputy Sutherland
| transported Appellant to his car, arrested Appellant and Mzmndzzed him. (Id at 100, ) After reading

_ Appellant hiS Mzmnda rrghts the deputy shenff read Appellant a walver forrn in order to take a

statement from hrm He also let Appellant read it. - The deputy sherlff told Appellant that he dtd not _
have to answer any questrons and d1d not have to tell hrm anytlnng. (Id. at 97, lOO.) When Deputy

: Sutherland read the Mzmnda form to Appellant the latter stated that he did not- need a lawyer‘

'. because Whatever he told the pohce ofﬁcer Would be the same as What he Would tell his lawye1 (Id

at 107) Desp1te what Deputy Sutherland said regardmg what time this procedure began, the

. Mzranda form was s1gned by Appellant with the t1me of 6: 21 a.m. documented (Id at 97 ) The
staternent documented that it concluded at 6: 42 a.m. (Id at 101.) |

Appellant goes out of his. Way to note that Deputy Sheriff Sutheriand questroned Appellant

upon arrival at the scene where he notrced that the latter was rn_ad. When the deputy shenff was

g cr'oss-exarnlned and asked repeatedly 1f he had questioned Appellant upon arrival about what had

happened, he stated that .he might have but did not recall doing so. (/d. at 110.) However, on four
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L oceaswns durmg hrs testlmony at the Maroh 8, 200’7 Suppressuon Hearmg., Deputy Sutherland stated _

'that upon amval the only questlon he. asl{ed Appellant while the latter was 1n Deputy Harvey 5 . S

| vehlcle was 1f he was all 11 ght because he saw blood on htm rathe1 than What had happened (Id at
87 108- 10 ) This was the same ttme penod where Deputy Sutherland testlﬁed that 1t appeared
Appellant was mad. (Id at 109 ) It is clear that thls does not constitute a Vrolatlon of Appellant’s
Mzranda rrghts and there was no eustodral 111terrogatlon o the part of Deputy Sutherland
As stated above Johnson, supra, held that adelayin presenting a defendant to a magistrate.
'may bea faotor in the totahty of the 01reumstanoes n rulmg evidence 1nadm1331ble where the prlrnary '
purpose is to obtam a eonfessron Deputy Sutherland testified - twice at the March 8 2007
Suppressmn Heanng that Appellant was not kept at the scene rather than bemg brought before a
~court for the purpose of gettmg a confession from him. (Supp Hr'g, 103-04, Mareh 8, 2007 } At-
thrs hearmg, the cm:ult court made the followmg mlmg
" There was no prompt presentment issue. "The Defendant’s. arg_ument is
illogical. To follow it would mean that either one, when as soon as Deputy
Sutherland placed the Defendant under arrest he would have to make an election
either to' leave the crime scene at that point and time and take the Defendant
immediately to the courthouse and at 6 30 in the morning there would not have been
- amagistrate in anyway. They don’t come in until 8:30; or, to jail, and give up the
opportumty to further process the crlrne scene.
Or, if he stayed at the crime scene to give up any right to interview the
Defendant to try and further ascertain what had happened. So neither of those
scenario’s [sic] make sense and [ believe Deputy Sutherland acted properly inmaking
the decision to leave the Defendant in the cruiser, process the crime scene and then
it certainly is well within his purview as an officer to try and take a statement after.

giving the Defendant his rights and giving him an opportunity to exercise thoseri ghts
which the Defendant chose not to do
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So the motlou to. suppress. will be overruled thh the exceptron of .arrythmg
that the Defendant might have said when Deputy Sutherland first approached him,
has not been—Deputy Sutherland would not remember it so the State would be
_ precluded from brmgmg that up later on 1f Deputy Sutherlarld’s memory 1s refreshed
| -(Id at 119 20.) So the court recogmzed that the delay n havmg Appellant wart in the cruiser yvas'
for legrtrmate law enforoement purposes rather than for obtammg a confessmu and brmgmg hzm
before a maglstrate at that early hour would have heen 1rnpossﬂ:>le In numerous cases, thrs Court
.has upheld admission of eV1'dence when attaclied on the basis of pro:rnpt presentlment where the
._ | delay n hnugmg a defendaht before a magrstrate was fouud not to be for purposes of obrumug a
-' confessmn hl Johnson supra thrs Court held there. was no ) violation of West Vlrgm1a Code
._ § 62-1- S(a) where the defendant ‘was arrested and brought before a rnag1strate approrclmately two
. hours and forty minutes later Where the pohce were questlomng his accomphee aud no evrdenoe was
shown that the purpose was to obtam a statement frorn h1m 219 W. Va. at 703, 639 S.E. 2d at 795
| In Srare v Plantz 155 W Va 24, 180 S. E 2d 614 (1971) this Court found no violation of
West Vlrguua Code § 62- l S(a) where the defendant was detatned from approxrmately a: 30 P .
untll 9:30 am., a per1od of about th1rteen hours where a Justrce in the county was not avarlable .
'. durmg the 1utervenmg time. 155 W Va. at 44 180 S.E. 2d at 626. It is worth rerteratmg that
Appellant made a voluntary statement after he was given Mzrana’a warmngs because thrs Court has
alsoheld that adelayin presentmg a defendaht toa maglstrate after he has confessed does not wolate
our prompt presentment statute because its purpose isto avord prolonged 1nterro gatron in order to
'coer\ce a confessron State Vi thtr 184 W. Va 340 345 400 S.E.2d 5 84, 589 (1996}, cztmg Stare.

Hurchesan 177 W. Va 391, 352 S.E.2d 143 (1986) State v. Humphrey, 177 W, Va. 264, 351

S.E.2d 613 (1986).
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Appellant takes issue w1th the delay n hght of Deputy Harvey bemg on the scene, as’ well B
as Lhe fact that 1t was brought out in the subsequent suppressmn heanng that other ofﬁcers were.
present Yet, it was establlshed through Deputy Sutherla,nd’s teshmony n the March 8 2007
heanng that Deputy Harvey was arook1e officer and not as quahﬁed to secure the area, (Supp. Hr'g,
91, March 8,2007. ) Additionally, when Appellan.t brought up the issue of other pohce officers on’
the scene at the March 27, 2007 Suppressmn Hearmg, the c1rcu1t ]udge made the followmg rulmg

: The addmonal testimony that there were other officers on the scene is not
enough, from what I’ve heard today, to change the court’s previous ruling. I still

don’t find that the only reason that he was kept at the scene or the primary reason that

he was kept at the scene was to obtain a statement. They had two victims. They had

~ to process the crime scene, remove the body, try to locate the knife, mterview of

certain witnesses, take care of the Defendant’s wife who was also a victim and make

- sure that she was transported to the ‘thospital to treat her injuries, and so there was a
number of other things going on there at the-scene that were well within the -

reasonable purview of what the officers were supposed to do, and it was only after .

~ all of those other things were taken care of that an interview was made of the
: Defendant ' :
- (Supp Hr’ g, 87-88, March 27 2007)

In light of all of this, it was cIearly estabhshed that the delay that occurred in bllngmg
'Ai)pellant before a mag1s_trate was not for th_e primary purpose of obtaining a confessmn from hl_m.
There was no abuse of discretion on the part of the circuit court in admitting this evidence.
Therefore, Appellant’s argument fails on this ground.

E.  THE ADMISSION OF A PRIOR STABBING INCIDENT BY APPELLANT
AGAINST THE VICTIM IN WILLIAMSON WAS A PROPER 404(B)
ADMISSION OF PAST BAD ACTS TO SHOW MOTIVE, INTENT AND

~ LACK OF MISTAKE, OR ACCIDENT. THERE WAS NO VIOLATION OF
WEST VIRGINIA RULE OF EVIDENCE 403 IN ITS ADMISSION.

Appellaﬁt contends that the admission of a prior stabbing i_ncidentby him against Mr. Toler .

outside of a methadone clinic in Williamson was a violation of West Virginia Rule of Bvidence 403
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.' ; in that. it lrmslead the jury blf Creatmg a “trlal w1th1n a tr1a ? Where he.had to estabhsh self deferlee -_ .-
) tw1ee However thls admlesmn was proper under Rule 404(b) to show motrve intent and laek of
' rmstake an.d acctdent on his part There was no abuse of cl1seret1on on the part of the circuit court.

It was properly admltted and the tnal Judge gave a ltmrtrng lnstruetlon to the | Jury |

- 1. " The Standard of Review.

Standard of review for trial cotiri’s admission of prior bad acts evidence
involves three-step analysis; first, Supreme Court of Appeals reviews for clear error
the trial court's factual determination that there is sufficient evidence to show the -
other acts occurred; second, Court reviews de novo whether trial court correctly
found that evidence was admissible for a legitimate purpose; and third, Courtreviews ..
.~ for an abuse of discretion the trial court's conelu51on that the other acts ev1dence 1s
. more probattve than prejudicial.

Sz‘ate v, Mongold, 220 W. Va. 259, 254, 647-S.E.2d 539, 544 (2007), citing State v. LaRock, 196
W Va. 294, 310-11, 470 S.E.2d 613,'629-30 (1996)._.

_ “Bvidence of other crimes, wrongs, or acts is not admissible to prove the
character of a person in order to show that he acted in conformity therewith. It may,

- however, be admissible for other purposes, such as proof of motive, opportunity,
intent, preparation; plan, knowledge, identity, or absence of mistake or accident. ..
W.VaR.Evid. 404(b).” Syl.Pt. 1, Statev. Edward Charles L., 183 W.Va. 641,398
'S -E 24123 (19-90) ' . _ : o

. _Syl PL. 1, State v. Mclntosh, 207 W. Va. 561, 534 SF.24 757 (2000)

2. . The Evidence Admrtted Regardmg the Prior Stabbing Incident Wasa

Proper One Under Rule 404(b) With Specificity as to Its Purpose. There
Was No Violation of Rule 403. : ' - .

. Appellant aaserts that the introrluetion of evidence of an alleged prior stabbing of the victim
| by Appellant outside of a metlradone clinic in thlramson on September 30, 2005, constltuted a
' v1olat10n of West V1rg1n1a Rule of Bvidence 403 in that it confused the jury and made Appellant
assert self defense twice and defend h1mself in a “case within a case.” However, this admtssmn was
a proper one under West V1rg1ma Rule of Evidence 404(b)
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West Virginié Rule of Ev_id'en.ce' 403 states the foll'owin,.g:'_'

“Although relevant, ovide_noe may be excluded if its probative value js substantially -
outweighed by the danger of unfair prejudice, confusion of the issues, or misleading
the jury, or by considerations of unclue delay, waste of time, or needless presentation -

o of ournulatwe evidence.

' Addltlonally, West Vrrguna Rule of EV1dence 404(b) states the followmg

'Other Crimes, Wrongs, or Acts, Ev1dence of other crimes, wrongs, or acts is not-
admissible to prove the character of a person in order to show that he or she acted in
conformity therewith. It may, however, be admlsmble for other purposes, such as
proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or.
absence of mistake or accident, provided that upon request by the accused, the
prosecution in a criminal case shall provide reasonable notice in advance of trial, or
during trial if the court excuses pretrial notice on good cause shown, of the general
o nature of any such evidence it intends to introduce at trial:

' Test1mony rogardmg an alleged pnor stabbmg 111c1dent by Appellant agamst Mr. Toler took'
place prrmanly durm g the exammatlons of Johnna Newcomb and Appellant as Well as the two pollce :
ofﬁcers who responded to the dlspatch Doputy Shenff E.L. Shemll and Patrolman Grady Dotson

o Dosplte Appellant 8 assertlon that the introduction of thls prior 1ncrdent violated Rule 403 by :

confusmg the _]l.l.I‘OIS this was really a valid use of the Rule 404(b) exception to the prohibition of

introducing other- crlmes Wrongs or acts.
This Court held n McIntosh supm the followmg

_ “When offering ev1dence under Rule 404(b) of the West V1rg1n1a Rules of
Evidence, the prosecution is required to identify the specific purpose for which the
evidence 1s being offered and the jury must be instructed to limit its consideration of

_the evidence to only that purpose. It is not sufficient for the prosecution or the trial
court merely to cite or mention the litany of possible uses listed in Rule 404(b). The
specific and precise purpose for which the evidence is offered must clearly be shown
from the record and that purpose alone must be told to the jury in the trial court’s
instruction.”

Syl. .Pt. 3, McIntosh, citlng Syl. Pt. 1, State v. McGinnis, 193 W. Va. 147, 455 S.E.2d 516 (1994).

38




Duung the March 27 200’7 Suppressmn Hearmg, the prosecutor gave spec1ﬁc detaﬂed
purposes for the 1nlroduct10n of lh1s ev1dence rather than merely menuomng a litany of p0351b1e
- Rule 404(b) uses asis the mandate of Mcfnzosh Dunng this hearmg, the State argued the followmg -
regardlng the mtloductlon of this ev1dence o |

I know that the Court 1S well familiar with the rule and law surrounding that
_ [Rule 404(b)]. The State must show that it bears to motive and intent, lack of intent,
- things of that nature. Clearly here we have in a period of from September 2005, until
April of 2006, roughly five (5) months. Five and a half months later, this same
- Defendant, attacked this same Victim in a manner nearly identical to the manner in
which we allege he killed Paul Toler and that is repeated stabbing.

_ Simply stating, again, you have same Defendant, same Victim, same incident

" occurring within five (5) months of this trial or I’m sorry, this incident. We believe
that would go direct}y to motive, showing that he had some jealousy or some ..
previous incident or occurrence with his wife that caused him to attack Mr. Toler on
that occasion. It is the same that led him to attack Mr. Toler that night here in Logan
County six months later.

It Wou]d go to lack of mistake. It would go to the identity of the Defendant - -
* and as far as motive goes, 1 believe that there is obvious motive and the State will
- present evidence, be able to present evidence, that this Defendant was aware that he -

was possibly going to be in trouble or be indicted for that charge in Mingo County
and that this may have been an attempt to-— I think the State would be allowed to
argue that this may have been an attempt to silence the witness against him over there
as this case may further develop at trial, based on how these witnesses testify.
Johnna Newcomb at the time has given inconsistent testimony but it may well be that

- there was some plan or something on the part of both of them to do this to Mr. Toler.
She gave the statement to the police and T know that the Court does not have that in
front of it but again, recanted that statement at the prelnnlnary hearmg in this case.

Agam cIearIy, the same Vlctlm Same Defendant same act five months‘
* earlier and I think it fits nearly every category of the Rule 404(b) exceptions and we'd.
ask the Court allow the State to use that in its case-in-chief Wlth the limiting
instruction the Court would give as it deems proper.
(Supp. Hr’ g, 45—_46, _March 27,2007.) Based on this, the circuit court ruled that the evidence was
 admissible under Rulc 404(b). (Id. at 50-52.)
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The State lald out detaﬂed spec1ﬁc purposes for thls 404(b) cv1dence in accordance wﬂ:h :
' 'Mcfntosh suprd, estabhshmg thorough explcmdtlons and rationales f01 motive, mtent plan Idenuty' '
| a;nd lack of mlstake.or accident. : Mc]ntosh also held that the judge must give.a Iimiting instru'ction :

: * - tothej Jury asto the purpose of the mtroductlon of such Rule 404(b) ev1dence The circuit court gave

| such a hmltmg mstructlon before the ewdence was 111t1 oduced and durmg the charge to the j Jury at

: the conclusmn of the tnal {Tr 98, July?)l 2007 Tr., 27, Aug 3, 2007) Appeilant asserts that this

' ev1dence v1olated Rule 4()3, yet_ the e_1rcu1t court _determmed that this ev1d_ence was reievant for

o pmﬁoses of niotive, intent, preparation of plan and lack of mistake or accident; and that its probative
| ifalu_e _ouhﬁei ghed the prejudicial effect. (Supp. Hr'g, 5 1_'—5 2, March 27, 2007.) Appellant contends

| that this evidence of an aliege‘d pl_:ior_bad act violates Rule '40_3 because it tends to confuse the jury

- and forces Appellant to assert two arguments of self-deferise. Yet, this is the nature of. the
infroduction.of _R_ﬁle 404(b) evidence in many cases. Appellant gives no examples of where

testimo_ny of the 'alleged_ September 30, 2005, stabbing and the offense for_ which he was charged

were interwoven in the State’s case-in-chief nor does he show any instance where the jurors came.

back with qﬁestions indicating any confusion.. -

Using the standard of review established in Mongold, supra, there was a clear factual basis

for this e\}idence, it was established that it was given for a legitimate purpose and there was no abuse -

~of discretion with respect to its probative value outweighing any prejudice. Thus, Appellant’s

~ argument fails on this ground.
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o For the foregomg reasons the Judgment of the Circuit Court of Logan County should be-

o afﬁrmed by thls Honorable Court

. DARRELL V. MGGRAW, IR.

| ATTORNEY GENERAL /

C@N CLUSION

R. CHRISTOPHER SMITH

. ASSISTANT ATTORNEY GENERAL

. State Bar TD No. 7269

* State Capitol, Room E-26

_ Charleston, West Virginia 25305
-(304) 558-2021

.~ Réspectfully submitted,
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