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IN THE CIRCUIT COURT OF MARION COUNTY, WEST VIRGINZIA

BAN'S CARWORLD, LILC
ds/b/a TAN CAVA'S TOYOTA WORLD,

v. : Civil Action No. (06-C-209
‘ 2 o
DAVZD STRIAN, ’ I S _
P - T3 b
-t Vo B ]
Defendanc. -l = 2
: oy ]

LR

-t

ORDER GRANTING JUDGMENT AS A MATTER .OF LAW :
‘IN FAVOR OF THE PLAINTIFF SRS

e Al

ON ALL ISSUES AND FINAL JUDGMENT ORDER '

Cri the 26" day of Septerber, 2007 came the plé;nt;ff, Dan
Cava’'s Toyota Worlé, by coursel, Gregory E. Schillace, and =he
defendan:t, Dav-4 Serian, by counsel, Julie GCower Rorair, wizh
respect to the-plalnclff's }ozlo: for a judgment asg a rmacter of “aw
against the defendant, David Serian, wizh ‘respect b0 the clawm
asserted hy the pla-nt-.ff against the defendant as well as tre
clazms assertec by the deferdant. agalnst the plazntiff conraired in
the counterciaim. 'Aﬁper cons;deraulon cf the motion for suronary
3udg?ent 0o zhe pla::tlff; :he merorandum of law in  support

thereof; the dehendant s *esponse thereto; the exhibits gubmtted

[N

1

by the parties; al other pleadings in thos action; and, arguren-
of cpunsel for the parties, the Court makes the Zollowing Zindings

of fact a:d concliusions of “aw.
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Findirgs of Facr

1. Ox or gbout March 23, 2006, the deferdant, Dav.d Ser;an,
contracted w.th the p¢alut_kk, Dar Cava’'s Toyota World, Irc., o
purchase a 2036 Toyota Tacora

2. As parc of the Mq;gr.Vghlcle Purchase Agieemen: the
defendant, Dav;dléé:xaﬁ. trédéd.h;s 2C02 Toyota Tacocra to the
plaintif?, Dan Cava'é Toyota W§rld‘

3. The defencanz, David serlian, in negotiating the purchase
0% the 2006 Toyota Tacora dealt d;“ec tly with Joseph Tagquinta, a
salegperson erployed by the plaintiff,

4 Prior Lo entering inIo- the Motor Verrcle Purchasé
Agreemenz, Mr. Iagu.nta had a dlscussﬁon with the plaiztiff, Davad
Serian, during which ¥r Serian advised Y. lagu-nta that the
payoff on nig vehicle wasg app“ox mac ely 52,000,

5. Other\‘epplOyeec “in-them_plu;“tlﬁf, utzilzing the
inforration provaded Dy Mx Ser;anj including, but not 1;ﬁ1ted to,

his soc:ial security rumber, requested payoff information from yr,

Serian’s lien holder, Wachov.a 3ank.

i
1

6 Inforrat:ion Zrom ¥r Serian’'s lien holder, Wachov-a Barx,

was obtained by a representative 0f the plazntiff “t11_21rg a fully.

aufowatea celephone System, “he pay o0ff was cbtaired using Mr
Serian‘s soc¢al secuVLwy:Qumber 48 reference.

7 , Ttlllz;rg tte wachovxa avtorated telen"one sysTen and]Mr
sSerian’s soc1a1*5ecuf1uy nunoer *epresentatlves of the plaintiff

discovered tha- Mr Seraian had'two {2) loans waith Wachovia, one

with a balance of $2,320 {9 asd one w-th a balazce of $4,357.87.

S
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8. Relying upo: tze rep”@sehta ions of the defendant, Dav-d
ser:an, the Dlﬁﬂutaf;_cohahde*&u ;Hc payoif oI Mr  Serian’s 2032

—

Toyota Tacoma being egual ¢ £2,320.09,

9. Cr: March 23, 2006 a representac-ve of tne Elalhwlff Jear
Haught, met wizh the de=s endant, David Serian, andrrev:ewed the
documents re.ated to M»  Ser-.zn’s purchase of the 2006 Toyota
Tacoma

1¢. The defendant execu-ed the Xotor Vehicle pPurchase
Agreement agreeing and certifying, among other things, <hat =he
balarce owed by rhe defe:da:t, Davmd Seriarn, with respeé: Lo the
20“2 Toyota Tacora being traded 1n was 52,320 59.

11. In addizion 0 the Yoior Vehicle Purchase Agreement;, the

defendanz, Davié R. Serian, executed ar Author:zation Zor

“Certificare of Title Release. Tnis document authorized Wachkovia

Bank o release the 2002 Toyota Tacora title to ~he plawntlff By
executing <his document, the deﬁenda:t, David Serian, agaln
represented to the plaintiff chas the amount owed to Wachovia with
~espect to the 2902 Toyota Tacora was $2,320.C9,

iz Cn Maréh 23, 22 ‘6'*he plaint:£ff forwarded to Wachovia
3ar< a creck 1m: “e a‘ohn; of 52 320,09 *ep“esen ing the vayoff fox
the 2202 Toyota Tacoma as vepveSEd*ed by the defendan: Dav.d
Serian, to the §1a1531ff.'

13. on Marth 28, 2006 the vlarnciff received correspondence
fro» Wachov:.a Bank rdicating chat e actual payoff with respecr

to the 2002 Toyota T acora was $4,357.87.
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4. As the 2002 Toyota Tacoms had been previcusly sold to a
tnirxd party, che plaintif’ was left with no opt_on bul o pay
wachkovza Bank the sur of $2,037.78 Zully satisfying the .ien on the
2002 Toyora Tacora p:ev;ously owzed by the deferdant, David Serian,

Zor which Mr. Serian rerained indebted to Wachovia Bank.

15  After March 28, 2006 representatives of the plaintiff

advised the defendart, David Serian, regarding the 1ncorrect arount

o> the payofl as represented by Mr Serian in various documerts
1n¢iud1ng, but noz limited o, “he Motor Vehicle Purchase Agreerent
anc the Authorization for Certificace of Title Release, however,
the deferndant, bav.d Ser.an, refﬁsed.:o reirburse the plaint-ff for
the 52,037 78 pa:d on nis behal®. <o Wachovia Bank.

i6. The Xotor Ver:icle Purchase Agreemen: executed by the
delendant, David Ser:an, provides.at paragraph 7 as follows:

2 o 3BALANCE. _QWED CIN - TRADE-TN: If tre
Purckaser 1s delivering a trade-in veb-cle or
1% turning in a leased vehicle as part of the
transaction and cthe actial arourt of the
palarce owed on tre trade-in vehicle/ _ease
turrz-:n 1s different chan the arount of the
balarce owed as listed 1= thr-.g Agreement, the
Purchaser agrees to pay the difZerence to tne
Dealer 1I the actuai amount of the balance
owed 1s greater than the a~ouns losted and, -f
the actual amount of the balance owed -5 less
than the amoun: l:sted, tre Dealer agrees to
- pay the difference o tre Purchaser,

L

L7 pursﬁa;tjgo thé express and :nambiguous terms of the
Yoror Véh;cle ?ufcﬁase Agfeemeni, tre defendant 1s obligated to pay
the dlfferencé to Ehe\pla;nf;ff of $2{C37.78 as the actual amounﬁ
of the balance owed by t-e defendant to Wachovia Bank was greater

than the amouznt -dentified i1 the Motor Vehicle Purchase Agreerent.
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18  The Court finds
beer urjustiy emriched to

mount of $2,037.78

tha: rhe deferdanz, David Serian, has

the derrimert of the plaintiff n che

~9. In response to tre Plaintifs's comglaint =n the above-

sty.ed action, the defendant “2led a countercla-m asserting “hat

the plaintiff violated various Drovisions of West Virgin:ia Code §

46A-1~201 et seg in attemptng 2o collect money owed by the

defendant to the p.a-nc-Ff.

20 Tre defendan- alleges thaz the plaintiff v-olated the

following provision of the Consurer Protection Act:

A West Virginial Code § 46A-2-'21 which Ceals
- with the following transacrions:

With respect to a transactzon which

8 0r gives
cred-t sa e,

Tlse¢ L0 a cormmercial
consurer  lease or

congumer loar.. .-

L, wWest Virgini

a8 follows:

a Code § 46A-2-125 which provides

No deb: collector shall unreagsonably

Oppress or

abuse any operson wn

conrection with the collection of or
atterpt to collect any claim alleged
0 be due and owing. by that verson

Or another.

C. Wes:t Virgin

as follows:

1a Cdde‘§_46352—127 which providas

No debt collector shall use any
fraudulent, deceptive or misleadain

1

The amcunt owad ny =}

© defendant to the plaint:iff does noct

Zall within any of these categories. The avount owed 1s the
differerce between -he payofI represerted by the defendant to be owed
with respect te the 2007 Teyota Tacoma used as a trade-in and
purciased by the plaintiff from the defendant and the arount acvually
owed by the deferdant ro ¥ chovia 3an
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rTepreseniation ¢r reans o colleet
Or atterpt to collect c¢laims or =o
obtain nformgcion concerning
consurers,

3, West Virgiria Code § 46A-2-128 which provides

ag focllows

NO Cebt collector shall use unfair
Or unconscionable reans to collect
QT artempt to "O¢¢ecu ary clazr.

21 The Court FINDS these statutory sections inapplicable ©
the above-styled action as tre plaintiff was =ot atTerpring
collect a claim or depr as defined and contenplated by the

Virginia Co:samev Credirz and Protec:lo: Act. The plainzi?f gought

-0 recover arounts it paid to get a clear title =o “he
traded by the defendant to the plainuizz.

Congiusiong of Law

1. A clear ax unamblgaous written contract’s reaning an
legal effect rus: be determ:ned solely from 1ts contents and 1t
will be given full o*ce and effect according to its plain terms

and provisions Cepaitol Chrvsler-?lvwouth, Inc v. Megginson, 207

W. Va. 323, 532 §.E 24 43 (2 CG); Ranawha Banking and Trust Co

1ipert, 131 W. Va. 88, 46 S ® 2d 225 (1947) .

2. When the language of val-d wrict-en contract 1¢ plawn aﬁa

drembiguous, ~t 18 nbt sudject to Jwdiciral interpretation

v. Halltown Paper Board Company, 143 W Va. 122, 100 s.E.26 201

(957} ; Green v. Farm Bureai Mutual Automeobile Trnsurance Co.. 239

W. Va. 475, 80 S.E 2d 424  (1954); Sav-s . | -

Coroany of Arerica, 37 W Va. 196, 7C.S.E 2d 814 (raskay,
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Banxing and Trust Co v Gilbert, 37 w Va 88, 46 3.E.2d 225
{1347} .
3. mmere;valld,wrltten“chtrrgt 18 clear and Zfree from

amb.gurty, =he only function of CoOUrt 18 to give guch coniracsy

force andéd efect Magnus v. Ha > townm Papey Board Company, -43 w,

Va 122, 13C s.%.28 20 (1957); cCongzinerta’ (Coal Corpany v,

Connesisville By-Producs Coal Company, 104 w. va 44, 138 5.E. 737

4 The purchase agreemert entered into between tre parties
clearly and umarmbiguorsly stares “the Purchiaser agrees to vay. the
difference o *he Dealer 1% ;Eéﬁact;al arournt of the balance owed
is greater‘tha:-?heerq;ht 1;&tgd:"- Dgsp;te the incorrectnesg of
the payofs ampu=t :eﬁ:ééén:eé by the defendan:, the defendanc has
tre contractual obliga:zion o pay tre [ull balarce of th loan oo
the 2002 Toyota ~acora.

5. The Coar: EINbs that the aczual amount of the balance
owed o the 2502 Toyota Tacoma traded to the pla;ﬂt;ff wasg
54,1357.87 The ¥Yo-or Vehicle Durcrase Agreenment executed by the

Gelfendant acknowledged cha: “~he trade in loan balance identified dn

the Motor vernicle Purchase Agreement may be more thar the arount on

the face of the agreerent but the defendant express.y agreed to pay
the correct i-en amourt,:
€. The Court CONCLUDES that 17 benef:its have been recalved

and retained under such Circurstance that -t would be mecultable

and unconsclonzbkle to permit the party Teceiving the behefits ko
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avord pay:ng for such benelics, the law TRGUIres The narty

~éceiving the benefizg ro bay cihe reasomable value of chose

' benefits coniey v. Mineo Courty Board of Education, 195 w.va

480, 456 S.E 24 =39 {I598y, Reaimaxx pdeve_opments v, Ranser, 208

W.Va. 717, $42 5 .28 865 (2000

7. The Court FINDS thrac this acktzon -t 14 lneqgquitable and
uiaconscionable to perm-t rhe @eﬁezdant, david Ser:an, fro- unjustly
benefiriing from the payment Dy the plairtiff of she full amount of
the Zzen on -k ECCEITéyo:a Tacora .

8.  In equity, 1t 13 not what caused the wigtake WL

=4

oberative, bu:l rather the eXistence of the rigtake. Further, even
1f a mistake ar.ses from regligerce, =he neg.igence does not in ang

of :uself preclude the corngicerat-or of tie mistake 1in the

equitable contexc Abgire, Tre. y. Zaffman, 2:13, w.va. 652, 584
S.Z.2d 307 {20023) 2radencag’ nsurance Company of America v.

Couch, 180 wW.va. 210G, 376 S.E'Zd‘lﬁd'{1988).

9. There .18. no Ffactual digpute  that tre plairti£s, Dan

-—

Cava’'s Toyota World, paid roney on behalf of tre defendart:, David

Serian, o wh-ch Mr. Serian Teceived the benesit iven 1f the

p-einta®f, Dpan Cava’'s Toyota World, mrstakenly nispiaced 1Ts .

confidence 1n the defendart’'s truthfulness regarding the amount of
. wt R
the lien againsg naig 2082 Toyorza Tacoma the plaintiff - g entitled

to reizef to prevenc te defendant Erox being urjustly enriched

Tavlior v Godfrey, 62 w.va 677, 59 5.E. §31 (19075 ; sure, Ir

V. Huffmar, 213, w Va. 651, 384 5.%.2¢ 507 (2003
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2. West Virg:inta Code § LBA-2-022

any obligation ox alleged obligazion
of & conauﬂer to pay roney arising

out of =a ransaction ir which che
Toney, p*OPEIty,‘ ingurance 0z
'Se“VlLe which 1s thé subsect of -=n

ansaat:o“".,s Ciprirarily for
pewso al,  farily or Tousenord
purposes, whether or =zo= sueh
obligatzon Tas Dbeen reduced to
Judgment. ,

o~

11.  Tthe westk Virginia Supreme Court of Appeals

(D) defines “a ¢l

arm”

hag

congidered ary case 1NSTruciive to chis action, nowever,

Federal Fa:irr Debkt Collechion Act, although not avp.licable -n

as

not
:he.

this

actiorn, 1s screwhat instructive as the def:nition of “debt” under

the federal Zaw 13 virtzally ident:cal co the cefinitiorn of claim

under west V1*g1n a law Sée, ¢~‘S.H,C § 6092a(5)

2. Lnae* :he eaeral a t tn Mn_esho1d.vequ rement to assert

a clair g <re dete*ﬂ nation’ twa“ the deb: arcse o

ut of a

Erarsaction, in which the ~orey, property, insurance or services

. which are the subjec: of the transaciion are praimar:ily

for

versonai, farily or housercld puUrpoges., Garvy v . Goidman a-d

Corpany, 180 #,3upp.2¢ 668 (E 2. Pa, 2002},

~3 As this transactzon :involves the purchagse of the 2002

Toyota Tacoma by the plaintifs 1t does not 1nvoive a claim as

conterplated by’west Vt*g n1a Coae § 46A-2-122(b). The amouni owad

1S Lo satisfy tle ﬂlen on ne“sorai propthy purchased by the

plaintis? from the defeudanh.

14, Accordingly, the Court FINDS that as the arounss owed by

the defendant ta rre plaintifs do not coastitute a “c¢laim” ag
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def:ined hy wWes: Virgirze Code § 46A-2-222(b), therefore, tre
vlaintiff =g entitled rto a sudgment as a ratier of law -n -ts favor

WLLXL respect to the defendan-'s counterclair,

[#)

" =7 conclagion, the Court FINDE, -hat the defendant, Dav:g
Serian, has been unjustly exriched 1n the amount of $2,037.78; that
the Sales Agreemens clearly regu-.res the defendant, David Serian,
to rermburse thre plaznt-if in that aroun; and that the regu:rgi-
provision of the contracc 1é-nqt wnconseionable, as the barga:ning
power of bhoth parties was equél._ _

Accord:ngly,-;u 18 ADJUﬁGED.andiORDERED that the plaintiff,
Dan’'s Carwor.d, LLC d/bra Dan Cava’s Toyota World, recover from ﬁhe
defendant, DJavid Serian, the sumr of $2,037.78 witch pre;zudgmens
1nterest o be calculated ac a rate of.10% per amnun fror Apral 4,
2006 unt:l October 2, 2337, wiich said interesc arounts Lo 8304 87
Zor a total judgment 0f $2,342 65 Accordingly, the plaintifr,
Dan’s Carworld, LLC d/b/a van Cava’s Toyota Wor’d, shall recover
fror the deferdanrt, David Serian, che sum of $2,342.65 with pogt
sudgrent interes: a* che rate of 2.75% per amnum from October 3,
2007 uncal paid |

The Court further ORDERS that the plazntiff, Dan‘'s Carworld,
LLC d/b/e Dan Cava's Toyota Worid, recover all costs taxabl e by
statute fror :5e“défezd$ét, David Serian

Tﬁe defendaﬁ:, David Serlaz,_objects_and excents Lo the award

0f sudgment to the plaintiff, Qan’s Carworld, LLC d/b/a Dan Cava' s

Toyota World, as set forth rerein.
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The Clerk .s dirvected ro send a certified copy of chig

Judgment Order to a&ll counsel of recovd.

Submitted by

,?

/ hQ F 'ir i‘\i Hﬁ‘ ﬂ (‘ 2
/ REARION GOLNT 1, WYY vt
Aeddr “‘ Schiliace

State Bar No. 5sg7y

Counsel for Pla-nt-7F¢

Schillace Law Office

o8t Office Box 1%16

Clarkxsburg, West Virg-raia 26302~-2526
Telephone: (304) 624-100C

Facsimile. (304) 624-910




