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TIMBERLINE FOUR SEASONS |~ . ] [/
RESORT MANAGEMENT CO., INC.,‘* N Y
and LONG RUN REALTY, INC., e
Petitioners, ]

V. P Cmi Actmn N 0. 87-C-44
Judge Andrew N. Frye, Jr.
PAT J, HERLAN, individually,
TIMBERLINE REALTY, INC., and
TIMBERLINE RESORT REALTY, INC.,
Respondents.

ORDER DENYING PETITIONERS® MOTION FOR NEW TRIAL

Now comes this Court, the Honorable Andrew N. Frye, Jr. presiding, aﬁer(reviewing the
Petitioners’ Motion for New Trial and would DENY said Motion for the following reasons:

1. With respect to the first ground raised by the Petitioners, the Court did consider the
entirety of the evidence presented and found the Petitioners to be unpersuasive on this point.

2. With respect to the second ground raised by the Petitioners, the Court applied existing
real estate Jaw that governs the specific type of relationships a broker is allowed to have with an
employer and ruled accordingly. Therefore, thlS grpund is also without merit.

3. Finally, with respect to other objections, those objections were saved on the record

and preserved for appeal.

ACCORDINGLY, it is hereby ORDERED:
1. No basis for granting a new trial being found, the Petition for New Trial is hereby

DENIED.

2. The Circuit Clerk shall provide a copy of this Ozder to all Counsel of record.




3. This action is accordingly DISMISSED. The Circuit Clerk shall remove this matter

- from the docket and place it among the matters ended.

ENTERED this 2/24ay of Jaly 2007.

JUDGE




VEL Un LYY Jogdm vUUBE I1ye

[¥aY _:= -:g;:i_, B ;..,;_‘:gfr.i,ﬂ-‘u ViV, L 1

IN THE CIRCUIT COURT @ﬁ i
TIMBERLINE FOUR SEASONS 1| 7 |
RESORT MANAGEMENT CO., INC., !
and LONG RUN REALTY, EN@ =

. Petitioners, "

V. ;

PAT J, HERLAN, individually,

TIMBERLINE REALTY, INC., and

TIMBERLINE RESORT REAL’E‘Y INC,
- Respondents.

FINAL ORDER

On the 3™ day of July 2007, this matter carme on before the Court, the Honorabls Andrew
N, Prye, Jr. presiding, the Court sitting this date at the Grant Connty Courthouse, Petersburg,
West Virginia, upon the request of the parties. The Petitioners ware present by their

| representatives — Dr. Frederick Reichle for Tﬁnbaﬂige Four Seasons Resort Management Co.,
Inc.; Tom Blanzy for Long Run Realty, .Inc. - and bjl/ counsel .T oseph A. Wallace and Jobn 5.
Wallace IV, The Respondent was present in person and by her counsel Stephen G. Jory,

The Peijtioners cﬁl!ed Dr. ﬁederick Reichle and Tom Blanzy, both of whom were duly
sworh and subject to cross»cxa:minatién. The Petitioners then rested. The Respondent testified
on her own. behalf, under oath, and subject to cross-examination. Respondents then rested.

The Court then requested both parties submit proposed findings of fact and conclusions

oflaw by Friday, July 6, 2007, |

After due considetation of the pleadings, the testimony, and exhibits presented and after

. review of the applicable law i, thi matter, the Court makes the following FINDINGS OF FACT

- and CONCLUSIONS OF LAW:



Uil 1,

Ue

[ATAVE Jeatim VUYEE tI1¥e KV: Vv 1 F

1. In 1991, Pat Herlan entered into a business relationship with Timberline Four Seasoné
Resort Management Co., Inc, whersbj} she was employed to operate a real estate business for the
Timberland Resc;rt. Timberline Four Seasons Resort Management Co, was not a real estate
business under the laws of the State of West Virginia becauge it did not have a Broker as is
required. Tirmberling Four Seasons Resort Management Co. believed that it could use Pat nglan
in this capacity. However, Pat Herl%n conld anly be a broker for & business she either owned or
was @ corporate officer in. Accordingly, Pat Her.lan formed Timberline Resor Realty as 2
partnership 'bet&;vcen herself and her business associate Murray Dearborn and obtained a
Brokerage license therefore for herself and Mr. Dearbdm wag an Associate Brol;er.’

2. Pat Herlan was never a corporate officer of Timberline Four Seasons Resort
Management Co. or Long Run Realty, Inc.

3. Timberline Four Seasons Resort Maﬁagement Co. and/or Long Run Realty, Inc. never |

held an ownership interest in Pat Hexlan, dba Timberline Resart Realty or Timberline Resort

- Realty, Inc.

4. In 1993 and 1996, Pet Hetlan had a formal employment contract with Timberline
Four Seasons Resort Management Co. whereby she was employed efcclusively by Timberline
Four Seasons Resort Management Co. and was compensated therefore under the contractual

agreement. These formal agreements terminaied om December 31, 1996, No additional contracts

were ever signed.

5, Given the financial situation of the ownership of Timberline Four Seasons Resort

Management Co., Pat Herlan obtained felephone service for Timberline Resort Realty in her

nams and social security number, becoming personally liable for payment thereof,
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6. Pat Herlan utilized the Roundhouse located on the Resort property as her real estate
office until being provided a notice of termination of her occupancy of same by letter dated May
24, 2007 and sent by Frederick Recihle, Pxesideﬁt of Timberline Fupr Seasons Resort. She paid
vent for the use of this office factlity.

7. Becauss of the symbiotic relationship between Timberline Four Seasons Resort and
Timberline Resott Realty, end the benefits derived to each from having Timberline Resort
Realty®s renial management service provide housing for Timberline Four Seasons Resort skiing
customess, there were numerous accounting frade offs between the two entities such as ski
passes, complimentary housing, cleaning services, eie.; all of which were balanced for payment
on ap antmal bagis,

8. Pat Hexlan continued, sfter 1996, to receive W-2 income from Timberline Four
Seasong Resart Meanagement Co. in an undisclosed amount (see Petitioners exhibit 1), for her

role a8 a promoter of the Timberling Ski Resort.

0. The W-2 income received by Pai Herlan from Timberline Four Scasens Resort

Management Co., Inc., was not attributed as partership income because it did not originate or

relate to the business of her partnership, Timberline Resort Realty. Her incoms was paid for her

. services to the Timberline Four Seasons Resort Management Co., Inc. in promotion of the Ski

Resort and public/community relations yndertaken on behalf of the Ski Resort.

10. In the fall of 2006, Thomas Blanzy, General Manager of Timberline Ski Resort, and

its affiliated entities, conld not meet the obligations of Timberline Four Seasons Resort

Management Co., Inc. for services rendered to the Resort by Thrasher engineering, At this time
" he rsquésted and received a loan in the amotmt of $20,000.00 from Pat Herlan, This loan was a

" personal loan from Ms. Herlan and did not come from the Timberline Resort Realty business,
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The parties recognized that Timbetline Four Seasons Resort Managsment Co., Inc. had no
authority over the separate accounts of Timberline Resort Realty.

11, On Yarmary 3, 2007, Dr. Reielie, as preéide:nt of Timberline Four Seasons Resort
Management Co, Ine. sent & latter to Pat Herlan advising her that his company had sold its real -
estate business to Long Run Realty, Inc. Neijther entity — Timberline Fout Seasons nor Long
Run Realty were veal estate businssses under laws of the State of West Virginia, |

12. Timberline Four Seasons Resort Management Co., Ine., gave no exclusive real estate
sales listings to Pat Herlan, broker, dbas Timberline Resort Realty.

13, Timberline Four Seasons Resort Management Co., In, did not recefve any portion of

| the commissions earned by Pat Herlan, broker, dba Ti:rr_xbeﬂina Resort Realty.

14, Timberline Four Seasons Resort Management ;Z:o., Ine. never had a licensed roal
sstate broker as an owner or officer of the corporation. Furthermore, Timberland Four Seasons
Resort Management Co., Ine, is not now nor has it ever been licensed to conduct a real estate
business under the laws of'the State of West Virginia.

15, All rental management contraots beld by Timberline Resor"s Realty, were executed by

and between the rental unit owners and Pat Herlan as broker. Timbéﬂine Four Seasons Resort

- Management Co., Inc. was not a party fo these contracts,

16. Anty sales listings presently held by Pat Herlan, Broker, dba Timberline Resort Realty

axe the property of Pat Herlan inasmuch as Timberline Four Seasons Resort Management Co.,

* Ine. is not In privity of contract with these individuals,

17. The trust accounts maintained by Timberline Resort Realty contain monies that are

* held in trust by Pat Herlan as a licensed real estate broker and for which she has a fiduciary



vy

W

LUy daLdm VUuuAaL 11w

responsibility to the rightful owners of the monies contained therein. Timberland Four Seasons

Resort Management Co., Inc. doss not have any ownership inferest in these accounts,

18. Timberline Resort Realty expends approximately $250,000.00 annually in
advértising. It receives no advertising money from Timbertine Ff;ur Seasons Management Co.,
Ine. |

| 13; On June 30, 2007, Timberline Resort Realty vacated the Roundhouse — its leased

office space on the property of Timberline Four Seasons Resort Management Co,, Inc. Other

"+ than the records which are related solely 1o the brokerage business, i.e. sales listing agreoments,

rental management contracts, and st accounts, all ofher business records maintained by Pat

Herlan were left at the Roundhonse, Additionally, as part of the removal of these records, the

* Property Plus software that was utilized by Timberline Resort Realty to manage their property

contracts and listings was removed from the Roundhouse location. The software was replaced

with another version of the Property Plus software without the information belonging to

Timberline Resort Realty at a cost to Timberline Resort Realty of $20,000.00.

20, Furthermore, Timberline Resort Realty has turned over the mailing addresses for

" direct mafl advertising contacts that were not listed with Timberline Resort Realty but were

obrained by Timberland Resort Realty prior to its vacation of the Roundhouse location. These
ocontacts total approximately 18,660 individuals.

21. The West Virgirﬁa Supreme Court of Appeals has held that “[tJhere are four gencral
factats which bear upon whather a master-servant relationship exists ... (1) Selection and

engagement of the servant; (2) Payment of compensation; (3) Power of dismissal; and (4) Power

. of control. The first three factors are not essential to the existence of the relationship; the fourth,
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the power of control, is detorminative. 'SyL. Pt. 5, in part, Paxton v. Crabtrce,l%é% W.Va. 237,400 -
SE2d 245 (1990). | |
' 22. The evidence shows that Timberline Resort Realty was not-owned by nor controlled
by Timberline Four Saﬁscms Resért Management Co.,:Inc.. Timberline Resort Realty was
therefore not an agent under the exclnsive control of the Timberline Four Seasons Resort
 Management Co., Inc. with respect to the real estate funetions performed by Pat Herlan dba
Timberline Resort Realty.
23. Wcsﬁ Virginia Law with respect to the operation of a real gstaie practice is very clear.
At the time the parties initially began an association with one another, W.Va. Code § 41-12-1
and § 41-12-4 applied to the requirements for a yeal estate brokerage as follows:
§47-12-1. Title of article; broker's or salesman's license required. |

This article shall be knovim, and may be cited, as the Real Estate Brokers License
Act of One Thousand Nine Hundred Fifty-Nine, and from and after the effective
date of this article [July- 1, 19597 it shall be wilawful for any person, partnership,
association or corporation 10 engage in or caxry on, directly or indirectly, or to
advertise or hold himself, itself or themselves out as engaging in or caxying on
the business or act in the capacity of a real estate broker ar = real estate salesman
within this State, without first obtaining a license as a real estafe broker or real
estate salesman as provided for in this article.

(1937, ., 127, § 3; 1959, ¢. 147.)
§47-12-4, Qualifications for hcenses

(1) Licenses shall be grantzd only fo persons who are ‘IIuSiWOI‘ﬂ:ly, uf good
charaster and competent to transact the business of a real estate broker or real
estate galesmoan in such manner as to safeguard the interests of the publie. Every
applicant for a license as a real estate broker shall be of the age of eighteen years
or over, a eitizen of the United States and shall have served a bona fide
apprenticeship as 2 licensed real sstate salesman for two years ot shall produce to -
the real estate commission satisfactory evidence of real estate experience. No
broker's license shall be issued to a partnership, association or corporation unless
each member or officer thereof who will actively engage in the real estate
business be licensed as a real estate salesman or associate broker, when and after
said broker shall have been granted a broker's lcense.
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(2) A broker's or salespersor's license may be issved to any person who is either
a high sehool graduate or the holder of a certificate of high school equivalency.
(3) Applicants for a broker's license shall show evidenoe satisfactory 1o the
commission that they have completed at least one hundred eighty elock-hours
(twelve credit hours) of formal instruction in a real estate couvse or courses
approved by the commission. Such courses must cover real estate principles, real
estate law, real estate appraising, and real estate finance and such other topics
approved by the commission. The applicant shall satisfactorily pass an
examination or exerninations covering the material taught in each such course.

(4) Applicants for a salesporson's license shall show evidence satisfactory to the
commission that they have completed at least ninety clock-hours (six credit
howrs) of formal instruction in 2 real estate course or conrses approWd by the
sommmission. Such courses must cover real estato principles, real estate law, real
estate appraising, and real estate finance, and such other fopics approved by the
commission. The applicant shall setisfactorily pass an examination covering the
material taught in each such course.

(3) Subsecmns (3) and (4) of this scotmn do not apply io any applicant who

one thonsand nine hundved eighty. Each such applicant shall complete at least
ninety clock-howrs (six credit hours) of ingirnetion as speciﬁed in subsection (3)
of this section if he has not completed the broker's examination required under
section seven [§ 47-12-7] of this article by the first day of July, one thousand-
ning hundred exghty—twa

{6) The commission, pursuant to this section, shall publish a list of real estate
courses which are approved and shall update such list yearly, Additionally, the
comumission shall, on request of any person, evalnate a specific courss or covrses
which are not on the approved list and approve or disapprove such course or

courses promptly and in writing.
(1959, ¢. 147; 1972, ¢. 61; 1980, ¢. 116.)

In 2002, the stafute was recodified and the current effective version of the above rules is

as follows;:

§ 30-40-12. Qualifications for broker's license

() An applicant for a broker's Heense shall:
(1) Have served an apprenticeship as a Jicensed salesperson for two years or shall

produce evidence satisfactory to the commission, in ifs sole discretion, of real
estate experience equivalent to two years full-time experience a5 a lcensed

salesperson;
(2) Submit satisfactory evidence of having completed the required education

course as provided for in section fowrteen of this article;
(3) Successfully pass the examination or examinations provided by the

commission.
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(b) No broker's license shall be issued in the name of a corporation, association
or partnership except through one of its members or officers.

(c) No broker's license shall be issued in the riame of a corporation, association or
parinership unless each member or officer, who will engage in the real estate
business, obtains a license as a real estate galesperson or associate broker.

Acts 2002, ¢. 243, eff. March 5, 2002.

24. Ths termination language coutained on Page 6 of the 1995 contract entered inio
between Timberline Four Seasons Resort Co., Inc. and Pat Herlan indicates that the contract was
terininable without canse by either party. This contract naturally expired on December31, 1995,
The 1996 addendum contract &x;::réssly incorporated the 1995 contract by reference. Both
parties admitted that they did not have a contract after December 31, 1996.

2. The resulting employment telationship was an at-will arrangement as is the
preference under West Virginia Law.

26. Furthermore, the 1995 Confract and 1996 addendum was a legal impossibility

| inasmuéh as it telated to Pat Herlen being an agent of Timbeﬁim Four Sé&éons Résﬁrt
Management Co,, Inc. because under W.Va. Code §47-12-1 & 4 (Now §30-40-12 (b)(c)) for Pat
Herlan 1o serve as an ampldyee in this capacity because she wasg not an owner or officer of

~ Timberline Four Seasons Resort Management Co., Ine.

27. Timberline Resort Realty is a general partnership organized under the Jaws of the
State of West Virginia with Pat Herlan and Murray Dearborn as partners. The West Virginia
Untform Partnership Act defines a partnership as “an agsociation of two or more persons fo carry
on a8 co-owners & business for profit” W.Va. Code §47B-1-1. Timberline Resort Realty is an

. entiry wholly separate and apart from the Timberline Ski .R.t‘BSOIt and/or its affiliated entities,

. Timberline Four Seasons Management Co., Ine. or Herz, Herz, and Reichle, Inc.
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* 28. Timberline Resort Realty has to date tumed over all .recardé to which Timberline

Four Seasans Resort Management Co., Inc. is entifled, Timberline Four Seasons Resort
Management Ce, Inc. is not entitled to the real estate or rental listings managed and maintained
by Timberline Resort Realty nor is it entitled 1o a st of clients for Timberline Resost Realty
other than the direct mail information previcusly provided, Timbsiline Resort Realty is also
entitled to keep all trust accounts and trust account information ralaﬁng to 18 real estate activity.

29, Timberline Rescrt Realty is entitle;i 1o use the telsphone nﬁm‘be;.rs that are secured
petsonally by Pét Herlan or Thmberline Resort Realty. These nurmbers may be uséd by Pat
Herlan at the new business location of Timbe:ﬁinc Resort Realty. Th.is is a contractval issue
between Ms. Herlan and the telephone service provider and T imBerline Four Seasons Resort
Management Co., In;s. has not shown aﬁy reason for this Court o imezfér& with the business
relationship between Ms. Herlan and the telephone company. |

30, With respeét to the allegation contained with the submission of the proposed order by
the Petitionsr alleging that the mail from the Roundhouse address had ﬁeaﬁ forwarded by the
Respondent, this Courtis of the opinion that this is appropriate wntil the Reépondeuts’ clients can
be notified of the Respondents, new Iaddress, Mail forv#arding is pen;aissiblc for the vsual 1erm
that the US Postal service allows for this service.

ACCORDINGLY, it is hersby ORDERED:

1. No basis for injunctive relief being found, the Pesition for Injunctive Relief is hereby

DENIED.

2. Judgment is rendered against the Petitioners for the costs of these proceedings as

taxed by the Circuit Cletk.

3. The Circuit Clerk shall provide a copy of this Order 1o all Counsel of record.
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4. This action is accordingly DISMISSED. The Circuit Clerk shall remove this matter

from the docket and place it among the matters ended.

b
ENTERED this{ ; day of July 2007.

T SREUTT COURT OF TUCKER @@%@W Y-
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