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APPELLANTS’ REPLY T.O APPELLEE DUPONT’S BRIEF
Appellants appeal the trial court’s grant of éummary judgment finding that the easements
contained in the Grasselli deeds immunize DuPont against any claims for environmental
' qontamination regardless of the type of conduct alleged. The general feleas’e 1angi1a’ge fails to
expressly absolve ‘DruP‘on’.c‘ frém intentional,. i‘eckless' or .gro.ssly negligent conduct. Alterria.tively,-
té the extent the deeds may protéct-I.)u-Pont'from claims élri.sing from intentional, recklgss_r or B
grossly ﬁ@glig;eﬁt conduct, VSﬁch atrltircirpatrory "waivrers——pa;rtricurlarlﬂy wﬁere human health and
environmental v?elfare are concerned—violate public poiicy and should be invalidated. |
Contending that the releases use “magic fvords,” DuPont ai‘gﬁes that the relreases‘ are
sufﬁcieﬁtly specific to pro_tcct.aga-,inst clairnrs of willfulness, recklessness or gross negligence.
" DuPont alsé*iﬂsis_ts '-tliat invaiidatiﬁg release_s ﬁurpoﬁing fo sﬁield wanton or.}*eckless conduct wili
: irrevécabl’y. undermine contract and br_operty law, DuPont’s arguments are unsupported by West
Vir_ginia law and are contrary to sound pliblic policy. The releases fail to comply with "West
Virginia’s reQuirements that exculpa,t:'o-ry provisioné implicating wanton or reckless condugtbe
expressly stated.” Furthermore, West Virginia law has long pﬁoﬁtized issﬁ_es-of i)ublié ﬁealth and
welfare over unfettered contractual rights. |
DuPont also argues that Appellants’ apﬁeal must fail becaus_e'fhey proffered no evidence
at trial that DuPont’s plant operatioﬁs were wanton and reckless, and the jury made no such
finding. As set out below, Appellants admitted ample evidence réﬂecting DuPont’s wanton,
reckles__s- and grossly hegligent operation of the smelter, and the jury did find that DuPont acted
intentionally, Wantonly or recklessly with respect to the smelter. The evidence and jui'y’s finding

| notwithstanding, the proper determination in this appeal is not whether the jury ultimately




concluded that DuPont acted recklessly or wantonly, but rather whether the trial court properly
determined as a matter of law that the releases precluded any claims of wanton or reckless
conduct. -

. A release purportmg to bar “all clalms” or “all habxllty” is .insufficient to bar
property claims arising from ‘wanton or reckless conduct. '

Unquestlonably, the Grasselll releases contain broad language related to the deposvt of

- sulestances on its neighbors’ rl_andsr.— The issue is whether that la.nguage isfsufﬁcienﬂy explicit to
-also insulatethe. smelter from™ claims arising from intentional, .reckless or wanton conduct.
‘Nothing within the releases in_d.ieates an intent by the property owners to excuse the smelter from
a minimum etahdard of conduet. To the extept thet DuPont (through Grasselli) sought to remove
BVGI’ILI a minimﬁm standard of eendlict and immunize itself from r_in.tentio‘nal,'l.‘eckiess or Wanten
_ ‘eonduct, DuPont was required to expresSly state the earﬁe.
West Virginia law provides that where a release purports to .release a party from “all
- claims,” such language is sufficiently clear to waive a common law negligence action—even
though the Words “negligence” or neghgent acts” are not expressly stated. Thls 18 not
however, the law for exculpatory provisions attemptlng ;o ‘bar clalms arising frem wanten or
reckless conduct. - This Court has consistently held that broad releases generally seeking to
' exelﬁde -“all claims” will not be ceﬁstrued to include the loss or damage resulting from
intentional misconduct, reckless misconduct or gross negligence.

For ‘example, in Murphy v. North American River Runners, Inc., the exculpatory
provision 1;'eleased the defendant from “any and all Iiability, actions, causes of actions, claims,
expenses, and_de;mages_ on account of injury to [] person or property, even injury.resulting in

death.” 186 W. Va. 310, 314, 412 S.E.2d 504, 508 (1991). The release also expressly stated it
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was “intended to be as broad and inclusive as permitted by the law of the State of West

| Virginia.” Zd. The court found that even though the exculpatory language did not expressly

include the words “negligence” or “negligent acts,” the language was sufﬁéiéntly clear to waive

~ a common law ﬁegligen_ce action. Id, at 317,511

The Murphy court also found, however, that suéh_ broad language is insufficient to bar
claims arising from wanton, reckless, or. gfossly -neg_ligcnt.condlict..f Even though the release
itself prmﬁded that it was to be construed as broadly as possible, the court found that such broad
language and even precatory words of interpretation still do not encompass wanton and reckless
conduct:

As stated preyibusly; a general clause in a pre-injury. exculpatc')ry
agreement or anticipatory release purporting to exempt a
~defendant from all liability for any future loss or damage will not
be construed to include the loss -or damage resulting from the
defendant’s intentional or reckless misconduct or gross
negligence, unless the circumstances clearly indicated that such
was the plaintiff’s intention.

. Id. at 318, 512. Where parol evidence reflecting the circumstances is not in conflict, then the
trial court :'may' construe the writing and determine the breadth of the exculpatory provision. Jd.
at 319, 513.

* The court reaffirmed this principle in Tudor v. Charleston Area Medical Center, Inc.,
where once again an exéﬂlpatofy release included language releasing the defendant from “all
liability or responsibility.’5 203 W. Va. 111, 126, 506 S.E.2d 554, 569 (1997). Invoking
Murphy, the court observed that “[i]t is well established in this jurisdidfion that when a person

gives another entity a release, the release does not absolve a party from liability for the party’s

intentional, reckless or grossly negligent conduct.” 7d. Thus, aespite the use of the word “all”




in the release, the Tudor court concluded that such broad language did not give the defendant
“carte blanche authorization to act 1nt_ent10na11y, wantonly or grossly neghgent. Id.
Dlsfegardlng well-established law, DuPent argues that the wge of “all” is a “magic word”
in the context of deeds and, tllerefore;_ th'e.'br'oad laﬁguage sheu'ld_be sufﬁcient to bar any claims
arising from ifs intentional, wanton or reckless conduct. See DuPont’s Resp. at 12. As its basis
for this argument, DuPont ;eﬁes on Stamp v. Windsor Power House Coal Compaey, where the
court did, in fact, describe “all” as a “megic word.” 154 W. Va. 578, 584, 177 SEZd i46, 149
(1970). The Stampreourt, hodvevef, was specifically referring to the doctrine of express waiyer
ef subjacent_supporf and eonsie[ering only claims of negligence. Moreever, even though the
plaintiffs had not brought any"eidims of v.villful- or wanton conduct, the Stamp court indicated an
inclination to except willful or wanton acts 'erm such waivers of subjacent support. Id. at 585,
150 (‘;This Couft, ‘as presently constituted, does not necessarily é,pprove the holding in the
Griffin case that a surface owner could not recover for a willful or wanton act of those who
-we1;e ﬁroducmé coal Whlch‘they owned beneath the surface of the plalntlff’ s. We are merebz
holdmg that the language of the instant deed precludes recovery for neglzgence ”)(emphas1s
added).
~ DuPont 1s unable to offer any evidence demonstrating the original landowners intended to
gi;fe the sm.elte‘r carte blanche control over their rproperty. DuPont concedes “there is no
evidence to suggest” ihat it (through Grasselli) would have agreed to a release that did not
exclude-such claims. H:a.\}iﬁg breught forward this afﬁnha’dve ;defense and motion for summary
judgment, it is DuPoet’s bﬁrden to present evidence clearly indicating .that the plaint'iffs’- _

predecessors, not DuPont, intended to insulate DuPont from the particular claims arising from



intentional, reckless or grossly negligent conduct—something DuPont has not and cannot
- prove.!

II. When human health and the environment are at risk, the Court may invalidate an -
exculpatory agreement excusing wanton, reckless or grossly negligent conduct.

West Virginia has long recogniZed tﬁat the right to contract freely does not ’l:rump. the
health and welfare of the public. The Murphy court, fo.r' example, cautioned that agreements
: rexpresslyr—rele.asmg reckless-conduct may still-be ——i—nvalid——if—theyrrinterfefe with the public interest.
186 W. Va. at 315,412 S.E.2d at 509. Inthe ins-tant action, the public health and welfaré are at
stake. By excepting é 'subs.et of the property class from remediation, the health of the class as a
- whole will continueto be.threatenecll. |
Assuming a}’guendo that the landowners intended to release the -srnelter from Wéntcn;,“
:e\c:kléss o'r. groésly negligent conduct, such an agreement should not be enforcgd at the .e);pense
of the pub.l‘ib welfare. In the instant action, the jury found that the class area should be
remediated, mandating removal of the sﬁelter’s toxic and carcinogenic materials that have been
_ac_cumulating on surrounding property for decades. Without this remediation, the class members
 will COn;cinue to be exposed to caréinogens'on their properties and, therefore, suffer an additional
risk of develdping life-threaten_ing‘ disease. The property affected by the érasselli releases
comprises nearly' 40% of the actual geographic class area. Dupént’s Memorandum of Law in

Opposition to Class Certification at 10 (Binder 9, p. 4020-4027, 04/03/06). Moreover, much of

! The historical context indicates that even as the Grasselli litigation was winding down,
DuPont (through Grasselli) continued to conceal the scope and anticipated impact of its smelter
operation. The undisputed evidence shows that DuPont actively sought and was successful in
withholding the Bear & Morgan Report that detailed the scope, effects, and expected
ramifications of the smelter’s continued operation. Given this suppression of relevant
information, the landowners could not have knowingly agreed to accept a risk of harm ansmg
from DuPont’s particular reckless conduct.



the property subject to the Grasselli releases was the property closest in proximity to the smelter,

meaning it is the most heavily contaminated. Failure to clean up such a substantial portion of the |

class area will' caiise continued migration of d'angerous heavy metals to nearby remediated
pronetty, ultimately rendering any clean-up ineffective and necessitating extended medical
monitoring as class members continue to l)e exposcd to the Constituents of concern.

Citing two cases, | DuPont argues that “[c]ourts around the country” routlnely enforce
easements and releases at the” exnense of publlc exposure to pollutants or contamlnants See

DuPont’s Response at 17-18. The two cases cited by DuPont, however, reflect just the oppos-itc.

The easement at issue in Albahary v City of Bristol was created by a special act of the

Connecticut legislature and was -intended to protect the public from conta'minated water. 276 .

Conn. 426, 430 431 886 A 2d 802 804- 805 (2005) A 01ty-ow11ed landfill had contaminated the

drinking water of surrounding properties. In an effort to assist the landﬁll in cleamng—up _thc '

contamination, the legislature granted an eascment, for a thirty-one year period, allowing the

defendant “to access the propcrty to withdraw groundwater, to collect environmental data and to

pump and treat groundwater so as to remedlate thc existing contamination.” Jd. at 430 431 805.
In the meantime, the city was required to proviclc potable water to the surrounding properties.
Irnportantly, nowcver, the Albaharyl court did not enforce the easement against future claims of
property devaluation at the expense of the public Welfare but, rather, as a means of protecting
human health and the environment.

In FCA Associates v. Texaco, Inc., a gas station —.contamin_ated the surrounding land a_nd
 water W1th gasoline. 2005 WL 735959 (W .D.N.Y).- Ina series of transactions-relatcd to the

remediation of the property, various parties had executed releases or indemnification agreements.




Ultimétely, the cotirt ruled that Texaco, who had owned the site for 20 years, could-not look to
7 certaﬁn parties for contribution. Notwithsfanding th¢ dismissal of Texaco’s contribution claims,
the court ﬁssured Texaco that the law would not require Texaco to pay more than its equitable
- share of cIe’an—:up césﬁfé. Id at * 6. Imﬁortanﬂy, however, the release and indemnification

agreements at issue did not affect the remediation of the contaminated property. Neither the

and indemnification agreement.
Just as DuPont’s cited cases reflect, the public welfare is paramount. The instant action
involves grave issues of contamination threatening human health and the environment. An

exculpatory provision that excuses a defendant from a minimum standard of conduct and

prevents a complete remediation of the contaminated area must be treated as invalid if the public

interest is to be protected.

ITI. Appellants/Plaintiffs presented ample evidence of DuPont’s wanton and reckless
operation of the smelter, :

This is an appeal of the trial court’s finding that the Grasselli feleases, as a matter of law,
barred property-damage claims of property-class members who are successors in title to the

Grasselli deeds. Whether Appellants presented sufficient evidencé at trial to demohstrate that

DuPo_nt operated the smelter wantonly or récklessly or whether the jury’s determination that

DuPont acted wantonly extends to DuPont’s actual operation of the plant is irrelevant to this
Court’s review of the trial court’s summary judgment detcrmination. Nevertheless, since DuPont
has raised the issue, Appellants set out below the abundance of evidence at trial reflecting

'DuPont’s wanton and reckless operation of the smelter.

public health and welfare nor the environment was jeopardized by the enforcement of the release .



Contrary to DuPont’s bald assertions, AppellantsfPlaintiffs pre.senﬁed. ample evidenoe
"fhroughout the triai that DuPont’s operation of the smelter from 1928 to -19.50 was reckless and
wanton. Plaintiffs present'ed evidence that DuPon;[_ was aware of the healﬂi and environmental
risks its 0peraf£ion of the plant caused and disregarded thoee nsks Instead of implementing
avaﬂable technology .,to reduce‘emissions and removing and/or feduc_:ing fhe enormous on-site
waste pﬂe DuPont sunply continued producmg more zinc than ever and creatmg an even blgger
waste pile. - Finally, when DuPont reahzed that therplant wds oausdng uncontrolled amounts of
pollution and violating emerging air .standards and that the cost to renovate the plant would be
substantial, DuPont decided to cut and run, leaving the plant in desperate'need of updating a;nd
modernization. |
Plaintiffs introduced, among 5};1151- thingu, the following evidence:

"« DuPont had two methods for dealing with the enormous amount toxic waste frorn the: -
smelter: emit it into the air, which \uould then spread into the surrounding communities
(Blnder 40, 09/14/07 Tr 1405- 16) or store it on~s1te which prov1ded a reservoir of
hazardous waste that would be an ongomg source of contamination. - (Blnder 40,
09/14/077, Tr. 1416) (Binder 40, 09/1 3/07, Tr. 1'078-79, 1158). | |

¢ DuPont Was_ aware of the Bear & Morgan study commissioned by the Grasselli Chemical
Comp_any which documented in detail the harmful effects of the srnelter on the
agriculture, plants’ and farm aﬁimal_s. (Binder 41, 09/20/07 Tr. 2776). The report
provided_ unequivocal proof that after‘ only eight_ yearé of operation the smelter was

' oausing substential enviromnental harm. Emissions from the retorts contained 2.6%

(26,000 parts per million) lead. (Binder 41, 09/20/07 Tr. 2769). Livestock that grazed on



pnstures covered udth dust from the smelter -experienoed dramatic weight loss and |
infertility. Large areas of batren land around the smelter were shown to have high 1evelsl
of zinc, indicating. that smelter pollution was the oulpﬁt. Usiné zinc as a .rnarker,
Gfaeselli_;s own scientists found thet the effects of the smelter extended for miles from the
_- s'lnelter. (Plaintiffs’ Trial Eihibit- 15083, Meodowbrook Investigations 1919 Report).
. Having devoted people speclﬁoally to areas like emission control, oocupanonal medicine,
and ‘;omcology, DuPont had technicel exnertme in the 1930s to understand its own
_ manufacturing process and what that process would emit in terms of waste’ and air
emissions and what the effects of those emissions uvould be. on the environment, on
humans, on animals and on the surrounding areas.. (Binder 41, 09-/20/07.'1“1'. 2734).
o_. Arsenic, oadmium and lead, among others, were known byproducts of the zinc ore
manufeofuring.processﬁ (Binder41:,-.09/20/07 Tr. 2741-42.). Unquesfionably,_ JjuPor__lt was
 aware that it 'was usmg cadmium and 1ead in the manufacturing process (Binde; 4-1
09/20/0'7 Tr. 2741) thlgatlon in-the 1920s revealed that black dust from the smelter
oontamed almost 1% of “white arsenlo (Blnder 41, 09/20/07 Tr. 2781- 82) The
dangerous nature of these heavy metals were well-documented by the time DuPont.
purchased the smelter, As ea-ﬂy as 1820, arsenic was known to be carcinogenic. - (Binder
_41; 09/20/07 Tr. 2747). By 1927, cadmium, even in very émall quantit{es, was known to
be fatal to enimale and hiéhly toxic to human beings. (Binder 41, 09/20/07 Tr. 2748-50). |

The toxicity of lead was ‘80 weIl-documented'by the turn of the 20™ century that the first

? Grasselli had previously conducted a study addressing what metals were released in the
manufacturing process and what could be done to conserve the metals lost in the manufacturing
process. (Binder 41, 09/20/07, Tr. 2760-61). '



regulations were created to protect workers from lead fumes. (Binder 41, 09/20/07 Tr.
s,
* At a minimum, DuPont was Well acqua'intec_i. with the toxic nature of arsenic and lead.
- DuPont was the Jeading _manufac-:‘-mrer\of pesticides cor_mtaining arsénic. As t'he. sole
producer of a leaded éntiJcn_ock additive for gasbline compound, DuPoent had exte,nsive}y
studied the héalth effects of icad. (Binder 41, 09/20/07 Tr. 2751-52).

e DuPont was aware of the transport paﬂiways that aliow;:d metals to be transported
through the air and settle on .Sun"ounding propefty, in turn causing injury to Vegetaﬁon,
livestock and potentially human health. (Binderldl-], 09/20/07 Tr. ;2778-.79). |

e By 1919, the Cotreli Electrical Process was the leading technology to contro]l emissions -

- of fume aiid dust and metallurgical smoke from smelting .a.nd otﬁer metal industries.
. (Bi.nder 41, 09/20/07 Tr. 2752—53, 2789).  Although Grasselli and DuPont knew this
| process was a viable means of co.ntrolling emissions, neither company utiIizéd this
technology. (Binder 41, 09/20/07 Tr. 2788;92).' Similarly, although bag houses were
used extehsiVely in the first half of the 20th century to contfol emissions, neither
Grasselli nor DIIIPOI‘H‘ utilized a bag house. (Binder 41, 09/20/07 Tr. 2761-62).° As a

result of fhe companies’ refusal to implement existing technology to control emissions,

. ? Grasselli did install an experimental bag house and collected fumes which revealed “a lot of
metal, 2.6 percent lead. That’s 26,000 parts per million lead.” Grasselli did not install a
permanent bag house because it did not seem profitable. (Binder 41, 09/20/07 Tr. 2770).
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fumes continuously migrated to people and properties surrounding the site, just as the
Bear & Morgan report predicted.*

o Aﬁer DuPont merged Witﬁ Grasselli, DuPont abandoned the horizontal retorts for the
more modern Vertical re;corts, ‘which dramatically increased prodﬁction. | 'Although'
DuPont attémpts to convince this Court that its installation _of Veﬁcﬁl retoﬁs modernized
the plant and reduced poliution, fhere is no evidence that the 'Vcrticai retorts diminished
fhe smelter’s én;/ifonmental impéct. In fact, thé vertical -fetorts had the opposite e’fféct.
Aithough Dr. Flowers testiﬁéd that vertical retorts “are a better operation” than horizontal
retorts, he also pointed oui: that the. vertical retorts allowed for a mechanized .convéy.or
bel£ and 24/7 production. (Binder 40, 09/13/07 Tr. 1165; 1069). Because they were éble |
o operate”continuously, the vertical rétorts increased, rather than redﬁc_ed, emissions and
waste. With more production came more Wés'te; which DuPont continued to store on-site,
piling it higher and highér around the smelter until it reached the bank of the West Fork
River. | | -

. In addition to reﬁisi'ng; to implcr;leﬁt existing technology to cﬁptufe fumes fronil tilé: - |
Vx;etorts,' DuPont also contiﬁued Grasselli’s practice of dumping smoldering waste ﬁ{_)m the
‘ret'orts on-site, which eventually grew into a literal mountain of téxic waste. DuPont’s
choice to conﬁnuing storing its waste on-site stal_lds in marked contrast to another smelter

in nearby Clarksburg which clected to remove its waste by rail car to be burned as fuel

* Importantly, when DuPont purchased Grasselli in 1928, it retained the same management and
employees that had been managing the smelter under Grasselli. (Binder 41, 09/20/07 Tr. 2798-
2800). Thus DuPont acquired all of the institutional knowledge that Grasselli had accumulated
regarding the content and pathways of the fumes as well as the means of reducing emissions.

11




- elsewhere. (Binder 41, 09/20/07 Tr. 2843—45). As a result of DuPont’s continued
practice of storing its westc on-site, toxic fumes and waste continuously migrated to
people and properties surroundmg the site. DuPont admitted decades later that it was
| clearly on the hook for cleanup, any state or federal clanns tox1c tort and natural
resource damage claims—our material” (emphasis added).” . .

In 1938, DuPont adopted a company pohcy of pollution control, recognizing that

rcontrollmg pollutlon should bc a top pI'IOI'lty of the company, Just the same as safety and
fire protection, and deserving of continuous attention and study. (Binder 41, 09/20/07 Txr.
2815-17). Despite this purported commitment to pollutio_n control, DuPont d1d not
implement any controls at the Smelter. |

in 1949 the issue of pollutlon control at the local, state and federal levels began receiving '
1ncreasmg attention from legislators’ and enforcement agencies, Wlth the pubhc" B
demanding the enactment of new and stronger laws and the active enforcement Hof
existing laws. (Binder 41, 09/20/07 Tr, 2813-1 5). By 1950, the scientii"ic community, of
which DuPont was a pait, recognized .that ‘-‘Safety procedures enonld be introduced in all -
plants where carcinogenic agents are handled. They should include not only protection of
the individual workers by enclosing the manufacturing process, but alis*o prot.ection' of the
whole planr and of the commumty at large by preventmg the escape of carcmogemc
wastes into the armosphere, water or the s0il.” (Bmder 41, 09/20/07 Tr. 2834- -36).

In 1950, in response to increased public prcesure for pollution control, DuPont perfo_nned

a company-wide air pollution. survey. (Binder 41, 09/20/07 Tr. 2819-23). Although

® Plaintiffs’ Trial Exhibit 33162, Bedsole, Subject: Previously Divested Site (2002).

12



DuPont was unable to produce the survey itself, documents referencing the survey
revealed that department heads were reluctant to request money to fund emissions

~ controls for fear their departments would appear unproﬁtable (Bmder 41, 09/20/07 Tr.
2824) 'Documents also revealed that the zinc smelter would require an additional
$325,000 in funding to abate air pollution. (Binder 41, 09/2.0/,07 Tr. 2828~30)(P1aintiffs’
Tnal Exhibit 76730, Summary of Fzgure Daia — Industrial Deparrmem Reports on Water
cmd Air Pollutzon) Although the smelter was not one of the bigger plants at DuPont, it
had one of the biggest anticipated air pollution control expenditures. (Binder 41,
09/20/07 Tr. 2828-30). Indeed, By 1950, longstanding .rnajer source of eniissions included

~ the cokers in the Vertical retorts, the zinc dust operation, and “the rnountain of waste that
smoked and fumed and put 'materials in the ai'r."’ | J(Binder 41, 09/20/07 Tr. 2838-'41) |

| Certamly a jury could infer from thls enormous projected- expense that the smelter was in
abysmal condition and in need of substantlal air poilutmn controls

* One tveek after the memorandurn indieating department heads’ reluctance to reqnest

funds for pollution controls and the anticipatedﬂ cost “of tdringing ‘”the smelter into
compliance, DuPont read the handwriting on the wsll. Deciding to ent its losses and run,

~ DuPont sold the plant for $1.1 million to Matthiesson & Hegeler'. (Binder 41, 09)20/07
Tr. 2815-31). Fdnding the plant in desperate need of modernization, Matthiesson & |
Hegeler began the process of renovating the plant and install new cokers, which would in
turn reduce dust and smoke emissions, (Binder 41,'09/20/07 Tr. 2842-43).'

| Ddent contends that it modernized the smelter and irnplemented a state of the art

“industrial process. What DuPont neglects o mention is that, despite its extensive knowledge of
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the toxic bypréducts emitted from the zinc production, its purported commitment to abatément of
air pollﬁtion, and confirmation that the surroundiné community was adversely affected by air
emissions, DuPont failed to implement ans-z avaﬂable emissions contréls at the_pl.a;nt.. The “state
of the art industrial prpcess” served 1:0 increase pfoduction and, consequently, increase fumes,
emiésions and Wa_ste. DuPont even refused to follow the example of a nearby smeifer and tﬁkc
the basic step of fémoving its waste fron_i the site itself. ane puialic pressure begap mounting
and 1'-t was apparentthat DuPont Vwouldi ﬁeéd to make ﬁ substantial eﬁpenditure to éddress the air
pollut'ionissues- at the plant, DuPont -sirhply abandoned ship. Ceﬁainly, such conduct exceeds
mere negligence.

CONCLUSION -

At DuPont’s _u:fging, the Circuit Court determined that the releases contained within the -

* Grasselli deeds expre'ssl_y' barred claims arising from wanton or reckless conduct. This finding
was inconsistent with West Virginia law. Even assu;tning for argument’s sake that the releases
Wefe s\ufﬁciently. -e.x_plicit;"coi b.ar claimé Q.f W_antoﬁﬁess or recklessneés, public policy-demands _the
exculpator:y proViSion b.e sef aside in li ght of the gravé public health issues at issue. |

| _ ~ As described aBove, there is an abundaﬁce of evidenée deﬁonstrating DuPont’é wanton
and reckless operation of thé ’smélter. In this case, the jury found that DuPont acted wantbnly,'
willfully, of.recklessly and determined the remediation cost depending on the ‘location of the
property. Pi_aintiffs ask  this Court 1o remahd this issue back to the Circuit Court for the
determination of daniages by th;: trial judge for the released propertieé pursuaﬁt to the jur_y’s
verdict. Alternatively, if ;chis Court determines that this issue is one for tﬁe jury, Plaintiffs

respectfully request that this issue be remanded back to the Circuit Court for a trial by jury to
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determine whether the properties excluded under the Grasselli release are entitled to remediation,

the amount of remediation, and the amount of punitives damages, if any.
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