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INTRODUCTION

The trial court proceedings resulted in (1) a forty—year medical monitori_ng program for a
class of thousand's', even though there was no proof of significant increased health risks, (2) a
$55 nﬁllion damages award for the cleanup of thousands of properties, even though the
overwhelming majority of measﬁrements showed contaminant levels on class members’
properties are lower than cleanup levels, and (3) a $I96.é milliqn punitive judgment agkainst
DuPont, even though it alone took responsibility and, with regulatory oversight and approval,
successfully remediated the plant site, which it had not owned or operated for half .a ?:entury.
The trial court judgments cannot be squared with the evidence. They were the products of the
trial couﬁ’s errors, Plaintiffs’ counsel’s inflammatory and prejudicial' allegations and arguments,
and a trial out of cdntroi.

In their appeal brief, Plaintiffs have. tempered their tone, | mostly diSpensing with fhe
unrestramed and often pmsonous rhetoric that characterlzed their presentatlons to the jury. But,
as in the trial court Plamtlffs factual assertions and legal arguments cannot Wlthstand scrutiny.
of the record and West Virginia law.

REPLY TO PLAINTIFFS’ STATEMENT OF FACTS

This reply statement of facts identifies central facts Plaintiffs do not—and cannot—
dispute, and contrasts Plaintiffs’ assertions with the record, focusing on class environmental
conditions, class health evidence, DuPont’s operation of the plant, and DuPont’s remediation.

I, Plaintiffs’ Own Environmental Measurements Showed Neo Class Health RlSkS and
No Need for Remediation

Plaintiffs do not dispute that “screening levels” are scientifically based contaminant
levels that present no meaningful health risk even to the most sensitive people, assuming daily

exposure for a lifetime. (See Binder 42, 9/25/07 Tr. 3193-95.} Plaintiffs” soil scientist Dr.




Broﬁzn admitted that screening levels, also known as “de minimis standards,” are used to
determine whether property is “clean” (Binder 41, 5/20/07 Tr. 2612-14). He agreed that “if
[contaminant] levels are below the screening levels, then you don’t have to consider
remediation.” (I/d. 2613.)

Plaintiffs’ own measurements revealed that 95-98 percent of class-area soil samples were
below screening levels fér arsenic, cadmium, and lead. (Binder 40, 9/13/07 Tr. 1193-97.) |
Plaintiffs’ allegations of class-wide health risks and a necessify for remediaﬁon cannot be
reconciled With these actual measurements showing that virtually all class-area soil sarﬁples are
below screening levels.

| * Plaintiffs’ suggestion (Br. 15, 6_4.) that dust in home living areas and attics is daﬁgeroq_é is
also refuted by the record. Plaintiffs’ living-area dust testing showed that 100 percent of arsen.ic
_ measuremeﬁts, 100 percent 6f cadrﬁium measurements, and 72 percent of lead measurements
were below dust guidance levels. (Binder 41, 9/20/07 Tr. 263 1-32) .On cross-examination,
Brown admitted that hfs own risk model showed that living-area dust ingestioﬁ presents no
. increased cancer risk in the class aréa. ({d. 2695-96.) Brown similarly conceded that attic dust
ingestion poses no elevated cancer risk to the class. (/d. 2692)

Dr. Brown conceded that soil and dust do not explain hi.s ,cancer-risk calculations. He
admitted that his calculation of elevated cancer risk for the class is almost entirely explained by
indobr air, which he claims is contaminated. (/d. 2696-97 (Bfown: 95 percent or ﬁore of cancer
risk calculation explaiﬁed by iﬁdoor- air).) But Brown’s cancer-risk calculations rely on
assumed, not measured, indqor air-conteminant levels.

Plaintiffs do not dispute that ﬁlost of Brown’s class-area measurements of indoor air

detected no contamination, and that only one sample (out of 187) found arsenic above the




reporting _1imit of his equip‘ment. {Id. 2664.) Brown first counted the numerous contaminant
non-detections as zeros. (I4. 2667.) But Plaintiffs concede that shortly before trial, Brown
changed his methods, and replaced the zeros for non-detects with assumed contaminant values
that were hundreds or even thousands of times highér than air screening levels. (/d. 2668, 2675-
79.) By assuming high levels of indoor-air cbntamination in his cancer-risk calculations, Brown
éssumed his resulﬁ—aﬁ increased cal_culatéd cancer risk for the class.

Although the vast majority of actual measurements in the class area show contaminants
below écreening' levels, evidencing no class-wide heaifh risks 61‘ need for remediation, Plaintiffs
répeatedly charaéteﬁze the class area as ;‘contaﬂlinated.” They do ﬁot explain ..t;hat by
“contaminéted” theyrm'ean only that arsenic_, cadnmum, and lead were sometifnes found at levels
above pristine, natural Eackground levels, not that contaminants afe present at levels that would
present health risks. As Dr. Brown admitte(i: |

Q. Above background is what yoﬁ mean by “contamination.” |

.A. Yes.

Q. Because we’fe noi above screening values on this chart, are we? '

A. Correct. . |
(Id. 2694, see also Binder 40, 9/13/07 Tr..l 166; 1168-69 (Plaintiffs’ expert Flowers).)

Undér this definition of “contaﬁination”—above priétine, natural backgréund 1evels%
contamination is common. (Binder 42, 9/25/07 Tr. 3202-03.) That class-area contaminant lévels ‘
are, in-some cases, above natural backgrouna levels says nothing about whether class-wide |
heait“:h risks exist or whether clasé—area remediation is appropriate. Health risks and remediation
are .properly evaluated by _reference' to screening levels, which are designed to protect the most

sensitive people over a lifetime of exposure. (Id. 3200.) Comparison of class-area contaminant




levels to screening levels demonstrates that Plaintiffs’ claims of class health risks and the need

fof remediation are unfounded.
IL. There Was Ne Evidence of Meaningfuf ﬁmcreased Health Rﬁsk to the Class

No élass member claims to have suffered _persbnal inj.ury caused by exposure to
contaminants. No class representative presented any evidence of harmful.contaminant levels in
his or her body. Plaintiffs donot dispute that the only such class ?epresentative evidence—the
2005 blood-lead test of Lenora Peﬁine—was normal (although the Circuit Court barred DuPont
from presenting this tést result to the jury); Plaiﬁtiffs also concede thaf after testing blood-lead
levels of children iﬁ thé area, the ATSDR concluded in 1996 that “it does not appear that
children in Spelter are being exposed to hazardous levels of léad.” (DX 648 at 3.)

A. Harrison County Health Statistics Showed No “Record Numbers” of
Medical Conditioms

Despite the absence of evidence of énf class-member health pfoblems conﬁected to
contaminants, Plaintiffs twice assert, witﬁout citatioﬁ, that they are in- a “high risk groﬁp”
becausé “Harﬁson County has reported record numbers of sérious medical conditions.’_’1 (PL Br.
2,70.) Plaintiffs do not expléin how Harrison County statistics could be méaningful when the
class-area population is just 6 percent of the county. (Binder 46, 10/4/07 Tr 4523.) :

- In any event, Plaintiffs’ unsupported assertions ébout.Han'ison County are contrary to the
record. The trial evidence showed no “record numbers” of Harrison County medicgﬂ conditions.
West Virginia’s 2006 Depértment of Health and Human Resources report of 1993-2003 health

statistics showed that Harrison County lung and bronchial cancer rates are nof statistically

! This Court has underscored “counsel’s obligation to present this Court with specific references to
the designated record that is relied upon.” State v. Honaker, 193 W. Va. 51, 56 n.4, 454 §.E.2d 96, 101

n.4 (1994).



different from the State average and not amohg the highest county ratés in the State. (PX 77257
af 96; Binder 46, 10/4/07 Tr. 4529-31.)

B; The Class Area Was Not Prbperly Defined by Any Health Risks

Plaintiffs’ chtention that the five-by-seven-mile class area was properly. deﬁned by
health risks is also contradicted by the recdr.d.. Plaintiffs admit that the class-area boundaries
were defined by modeling purporting to show incremehtal increased soil afsenic levels 0of 0.43
ppm. (PL. Br. 14-15.) But they fail to mention the testimony of their own expert Dr. Brown
about soﬂ-arsenic concentrations of .43 ppm. Brown admitted that a soil-arsenic level of 0.43
ppm i$ “a bogus number,” that “soils almost everywhere are much higher than that,” and that
arsenic levels evén 100 times higﬁ_er may be acceptable:

Q. Now, you have testified yourself, havel; ’ ybu, that that .43 number that

Doctor Flowers and Doctor Maclntosh spoke to the jury about is a bogus
_ number. You’ve used—those are your words “bogus number,” righs?

A. Yes.

Q. And in fact, you’ve testified that that .43 number we heard from Doctor
Flowers and Doctor MacIntosh is off by about a factor of 100.

A.  No, what [ was referring to is, the .43 can’t be used because Soa'dj’s almost
everywhere are much higher than that.

Q. You’ve testified that numbers as high as 43, 100 times .43, 43, are
acceptable, haven’t you?

'A.  Insome instances, those have been acceptable levels, yes.
(Binder'4i, 9/20/07 Tr. 2617-18 (erﬁphasis added).) |

Even in the natural area near Wést Milfofd that Plaintiffs’ experts called a “control area,’;
the average soil-arsenic concentfatién was 8’.8 ppm—ﬁlore than 20 times 0.43 ppm, the
incremental level that Plaintiffs used to delineate the class. (Binder 40, 9/13/07 Tr. 1086, 1112,

1169.)




Because Plaintiffs’ five-by-seven mile class area is defined by a purported incremental
soil-arsenic vaiuc that their own soil e}iﬁert descﬁbes as “bogus,” Plaintiffs’ risk model produces
'ab_surd results. Plaintiffs do not deny that the “increased risk” sufficient for admission into their
medical—monitoring program is equivalent to- the risk from smoking a simgle ﬁack of cigarettes
over an entire lifetime. (Binder 46, 10/4/07 Tr. 4511-15.)

HI. DuPont’s Operation of the Plant

A. The 1919 Report Found “No Human Health Effects Assocnated
with the Plant” ,

Plaintiffs repeatedly refer to the 1919 report on plant emissions, written a decade befdre
DuPont acquired the plant. But Plaintiffs do not acknowledge their own expert’s admissién that
the authors of the 1919 report concluded that “to their knowledge there were no human health
effects associated with the plant.” (Binder 40, 9/ 13/07 Tr. 1164-65 (testimony of Dr. Flowers) )

Plaintiffs charge that the 1919 repon: was “hidden from publlc view” until it was
“uncovered in this litigation.” (PL Br. 4.) But the record shows that the report v?as_kept ina
public niuseum; and that it was DuPont Ithat obtained it and produced it to Plaintiffs, thé EPA,
and the DEP. (Binder 41, 9/18/07 Tr. 2210-13; Binder 41, 9/19/07 Tr. 2362-63.)

B. DuPont Upgl‘aded the Plant Technology, Resulting in a ‘;Clean'er Cperation™
In crificizing DuPont’s Qpe;‘é.tions, Plaintiffs avoid mentioning the testimony of their own
expert as to the effect of Du;l?;ont’s new vertical retort téchnology, which it licensed and
| implemented when it took over the plant:
Q. NOW, you agree, don’t you, sir, thaf_ this change in 1930 after DuPont took
over the plant, this change to vertical retort technology, resulted in a cleaner

operation, right?

A. Yes, I would agree that it’s a better operation than horizontal retorts.




(Binder 4ﬁ, 9/13/07 Tr. 1165 (emphasis added).) Plainfiffs cannot dispute ﬂiat., after DuPont
took over the plant and implemented a cleaner operation, community lawsuits about emissions
ceased. (Binder 42, 9/24/07 Tr. 2926.)

Plaintiffs contend that DuPont failed to implement appropriate control technblogy in its
opera’gion of thg planf from 1928-1950. (PL Br. 3-5.) But they cite only the testimony of Steven
Amter, a hydroggologist claiming expertise in “tﬁe state of knowledge of industries affecting the
| environment.” (Binder 41, 9/20/07 Tr. .2719—20.) Amter criticized DﬁPont for failing touse a
“bég house” on its vertical retorts sixty to eighty years ago.

But Plaintiffs do not tell the Court fhat, on cfoss-examinﬁtion, Amtér admitted that he had
examined practices of other zinc smelters (id. 2879-80), but could not identify even one that used
.a b‘ag house at any time before 1950 (Biﬁder 42,9/24/07 Tr. 2926-27). .Plai.ntiffs do not explain
how a .supp_osed failure to take Steps that ﬁo other zinc smelter had taken could be considéred
negligence, much less “willful and wanton™ cén‘duct. '

C.  DuPont’s 1950 Sale of the Smelter Had Nothing to Do with Plant Emissions

Citing a 1950 air pollution survey, Plaintiffs assert that DuPont sold the smelter that year
in order to avoid the costs of pollution COnﬁol. (P1. Br. 5-6.) But Plaintiffs’ claim regarding the
- motives of unnamed DuPont decision rnal{ers some sixty years ago is not supported by the
record. The 1950 document flaintiffs cite does not e§en discuss the reasons for selling the
smelter, let alone suggest that the sale had anything to do with air emissions. (PX 76730.)

Another trial exhibit, which Plaintiffs do not mention, does describe why DuPont sold the
plant. A 1950 DuPont memorandﬁm shou}s that DuPont b.egan its efforts to sell the plant in
1943, seven years before the 1950 poliution survey. (DX 5038 at DPZ0337779-81; Binder 41,

9/20/07 Tr. 2876-79.) That same memorandum shows that DuPont’s reasons for selling the



smelter were unrelated to environmental issues, and included that DuPont had “no internal
requirements for zinc.” (DX 5038 at DPZ0337781.) |

D. DuPont Did Nothing Wrong in Connection with its 1980 Visit to Spelter

Plaintiffs say that DuPont somehow acted impfoper]y following a viait to Spelter in 1980,
thirty years after selling the plapt, claiming that DuPont inspected a playground near the plant
but “took no further action.” (PL Br. 6-7.) The record again contradicts Plaintiffs’ charge.

The evidence shows that in 1980 DuPont personnel visited this playground; Whi(.:h.
DuPont had donated to the Spe.lter Board of Education decades earlier, and in which DuPont had
a reversionary real estate interest. (Binder 41, 9/18/07 Tr. 2216; Binder. 42, 9/24/07 Tr. 2937,
DX 480. ) The ev1denee also shows that, after the visit, the Spelter Board of Education discussed
* with DuPont the leasmg of the playground property to the Hamson County Plannlng
Commlsslon. (DX 5086, 5091.) The Harrison County.Plannmg Commission then arranged for
an environmental assessment of the playground. (DX 5091 ;) After the environmental
assessment, officials from Harrison County, the State of West Virginia, and the United States
Department of the Interior all approved various upgrades to the playground and were aware that
the parcel would continue to be used as a playground, (Binder 42, 9/24/07 ‘-Tr. 2944-48; DX
5088.) | o

Iv. DuPont’s Remediation: “A very good example of takinga highly-contaminated site,
remediating it and putting it back into useful service””

A, EPA Never Found that the Site Represented an “Imminent Endangerment”
Plaintiffs claim that the EPA determined that the plant site constituted an “imminent
endangerment,” and quote at length from a February 1996 EPA memorandum they say notifies

DuPont of this finding. (P1. Br. 7-8.) But the EPA made no such finding or notification.

2 (Binder 40, 9/13/07 Tr. 1085-86 (Plaintiffs’ expert Dr. Flowers).)




The document Plaintiffs quote is an internal EPA memo. (PX 8797.) After the memo
was written, the EPA evaluated off-site risks. It asked the public health experts in the ATSDR to |
review EPA and DEP sampling data and to evaluate potential health risks in Spelter. (DX 636.)
ATSDR then performed its survey of blood-lead levels of children in the Spelter area. (DX 648..)
Based on the blood—lead.testing résults, ATSDR found that “it does not appear that children in
Spelter are being exposed to hazardous leveljs of lead” and concluded fhat “[fJurther community-
wide screening for lead poisoning in Spelter is not indicated at this time.” (Id. at 3.) Contrary to
Plaintiffs’ representations,' at no time did the EPA conclude ﬂ;a,t there was an “imminent
endangefment.”

In March 1996, the EPA senta notice to Diaménd (the then—c;urrent plant owner) and to
former plant owners, mcluding DuPont. (DX 635.) The notice said ﬁothing about any |
“imminent endangerment,” but identified steps to Iirevent tre.spassing on the site and to sample
and dispose of waste at the site; which DuPont had not owned or operated for 46 years. (Id. at
DPZ0270384.) In 1997, the EPA issued an Administrétive drder conc_erning site remediation
(but requiring no Off#site remediation of the Spelter community). (DX 690; Binder 41, 9/18/07
Tr. 2206-07.) DuPont accepted primary responsibility for the site, and worked closely with the
EPA to stabilize and to begin cleaning up the 112-acre site. (Binder 41, 9/18/07 rTr. 2230-34.)
Duant complefed and paid for the.se projects (DX 694) even though Diamond continued to own
and olierate the smelter until 2001.

B.  The DEP Remediation Program Is Not Inferior to the EPA
Superfund Program

Plaintiffs argue that DuPont sought to bring the site under the jurisdiction of the State’s
Voluntary Remediation and Redevelopment Program (“VRRP™) because the State program is

less protective of human health than its federal counterpart. (PL. Br. 8-10.) But the record shoWs



_ otherwise. Ken Ellison, Director of the DEP Division of Land Restoration, testified without
contradiction that the VRRP aﬁd Superfund “follow the same principles,” and that the VRRP is
no less prdtective of healfh. (Binder 50, 170/ 17/07 Tr. 5457-60.) Plaintiffs can point to no
evidence to support théir charge that the State program is inferior to the EPA Superfund
pro grafn. : |

| Plaintiffs’ theory that DuPont manipuléted the DEP ih order to move the site into the |
State program is supported only by t.heir'rhetoric and is contradicted by Ellison’s undisi)uted
testimony. . Ellison t-estiﬁed that the EPA contrqlled Wﬁether or not to release the site to the
State’s jurisdiction. (/d. 5464-65 .} Before the site was transferred into the VRRP, the EPA
confirmed in writing that DuPont had_ satisfied all EPA requests and orders. (DX 5037.)
In their efférté to demonize Dqunt, Plaintiffs distort the evidence. For exémple, mna
1998 internal emaii discussing possible Spelter plant remediation options, a DuPent reﬁediation

. team member suggested a containment remedy for site remediation, and contended that_
containment would be both the lowest cost and “protecﬁve” option. (PX 47686 at
DP20221494.) In quoting this document, Plaintiffs insert “[to DuPont]” after “protective” so
that it reads “prét_ective [to DuPont].” (PL Br. 78.) A Teview of the document reveals the
distortion. By “protective,” Du‘flolnt clearly meant that containment would “proteét[] human
health and environment,” as stated elsewhere on the same page of the document. (PX 47686 at
DP202214§4.) :

DuPont was not alone in its view that the,containment option wquld protect human health
and the environment. This view was shared by the DEP, the EPA, and bther_ responsible

agencies, all of which approved containment as the appropriate remediation option for the site.
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(Binder 41, 9/18/07 Tr. 2274-75; Binder 41, 9/19/07 Tr. 2326-28, 2353; DX 678 at
DPX0031294; DX 749 at DPZ0097828; DX 813 at DPZ0022946; DX 503 9.)

C. DuPont’s Air Testing Was Approved and Supervised by the EPA, and
' Evaluated by the ATSDR

In criticizing DuPont’s air testing durill-g the site remediation, Plaintiffs do not disclose
that DuPén_tfs air monitoring wa.s. part of a detailed work plan approved and super\_iised by the -
EPA, that the Sampling Wés ?erformed according to pre-approved Samplilig énd analysis
procedureé (including the use of the EPA’s owﬁ risk-based concentration levels), and that both
the EPA and the ATSDR received and reviewed the results. (Binder 40, 9/1 4/07_ Tr. 1500-01;
Binder 41, 9/18/07 Tr. 2243-51; DX 5063, 3405.) |

ATSDR issued a complete ‘;Health Consultation” on DuPont’s remediation air festing
data and found “no apparent public health hazard” as a result of DuPont’s activities. (DX 7340.5
at TPD0000393.) |

B. Plaintiffs’ “Misrepresentation” Allegation Is Basednqm an Internal Draft
That No Plaintiff Claimed to Have Seen or Heard

Plaintiffs attack a draft set of written answers to possible community questioﬁs as
misleading because the draft does not reference certéin contaminants or ceijtain.potential health
effects. (PL Br. 13)) But thére was no evidence that anyone from DuPont ever communicated
this draft information to any class member. No class représentative or other class member
' testiﬁéd that DuPont provided him or her_with any misleading information.

Plamtiffs cite the so-called “Connecting the Dots™ document as “[t]he most significant
piece of evidence” for their assertion that DuPont tried to “avoid disclosure.” (I{d. 77.) But this |
document does not show that DuPont concealed anything at Spelter. (Duant Br.71.) The
DuPont project manager at Spelter, whb was responsible for DuPont’s communications with the

community, iad never even seen the document before trial. (Binder 41, 9/19/07 'Tr. 2441, 2449.)
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On the other hand, there was abundant, undisputed evidence of communications about the
Spelter site that DuPont did make to the community, including evidence that:
e 'DuPont established a community advisory board of local elected officials and

residents to help provide information to the public about the Spelter site and
cleanup (Binder 41, 9/18/07 Tr. 2234-37);

. DuPont held community meetings, with the DEP’s participation, to answer
questions and provide progress reports on the remediation (Binder 41, 9/19/07 Tr.
2310-11);

e DuPont maintained a public repository of documents relating to the site cleanup

(Binder 41, 9/18/07 Tr. 2280-83; Binder 41, 9/19/07 Tr. 2305-07);
© DuPont published public notices in the local newspapers, including notice that
' “sampling results [from the smelter site] indicate the potential contaminants of
concern for the site are antimony, arsenic, cadmium, copper, lead, manganese,
~ silver, selenium and zinc” (Binder 41, 9/18/07 Tr. 2278-80; DX 5040); and
e DuPont distributed a community newsletter describing the Spelter residue pile:
“The material is up to 80 to 115 feet thick in some places and has significantly
elevated levels of heavy metals, including arsenic, lead, cadmium and zinc”
(Binder 41, 9/18/07 Tr. 2285-86; DX 783).
E. DEP Concluded that “There Is No Unacce]pmbﬂe Risk to Off-Site Residents”

Plaintiffs do nlot dispute that the EPA and the DEP (1) _considgred potential off-site risks
- when they eval;xated the smeltef site, (2) never found significant risk td resi"dents, and (3) never
required or recommended further off-site testing or any off-site remediation of the surr.ounding '
community. Indeed, the DEP concluded, in a 2001 letter to the Harrison County Planning
Commission, that “there is no unacceptable risk to off-site residents due to off-site soil
.conta:minants and . . . there is no further need for off-gite soil sampling.” (DX 837.) |

Plainﬁffs attack the DEP’s conclusion; falsely claimi_ng that DuPont, not the DEP, wrote
this letter. But Plaintiffs again disregard the record. At trial, the author of the Iétter, DEP

Director Ellison, testified that he, not DuPont, drafted the letter, including its conclusion:
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“[TThat 1s my letter.” (Binder 50, 10/17/07 Tr. 5481; see also id. 5471-72, 5479-80.) Plaintiffs
ha\}e no contrary evidence.

Plé_intiffs cannot dispute that DuPont’s cleanup of the site benefited the community.
They avoid any mention of the testimony of their expert Dr: Flowers about DuPont’s
remediation: “This smelter site is a very good example of .taking a highly—contamiﬁated site,
remediating it and pﬁttiﬁg if back into useful service.” (Binder 40, 9/13/07 Tr. 1085-86.)

ARGUMENT

L The Circuit Court Permitted Plaintiffs to Infect the Trial with Prohibited Evidence _
and Argument o B

The Circuit Court, through a series of errors, enabled Plaintiffs to overcome the absence
of evidence of class-wide health risks and property damage.

A. The Cireuit Court Allowed Plaintiffs to Present Highly Prejudicial “Other
Acts” Evidence and Argument in Disregard of Rule 404(b) and Without
Following Required Procedures _

Plaintiffs’ trial strategy was obvious from the start: distract the jury from weak scientific

evidence by smearing DuPont as a bad company. A crucial part of this strategy was Plaintiffsr’
use of ifnproper evidence regarding DuPont’s alleged miscondﬁct at other sites. Plaintiffs’
inflammatory rhetoric—they claimed that DuPont caused birth defects in P;urkersburg and put
profits over community health ét plant sites around.the country—eliminated any possibility of a
- fair trial. The Circuit Court’s failure to follpw the re-quired procedures for e\}aluating Rule
404(b) evidence entitles DuPont to a new trial.

- Plaintiffs do not contest the stringent requi're'ments that this Court has laid out for the

admission of 404(b) evidence. See Syl. Pt. 2, State v. McGinnis, 193 W. Va. 147, 455 SE.2d
516 (1994). Nor do they deny that the failﬁre to abide by these procedures is a per se abuse of

discretion. Stafford v. Rocky Hollow Coal Co., 198 W. Va. 593, 600, 482 S.E.2d 210,217 ;‘
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(1996). Instead, Plaintiffs argue that (1) DuPont waived any.404(b)l objections until the final
phase of trial; (2) even if DuPonf preserved its objections, the evidence regarding other siteé was
impeachment rather than improper character evidence; and (3) the Circuit Court properly
admitted Parkersburg evidence during the punitive damagés phase. They are wrong on each
point.- |
The Forte videotape deposition. Plaintiffs’ efforts to inject improper 'character eviden.ce
into the trial began with the testlmony of the first fact w1mess, Kathy Forte. Plaintiffs used -
Forte’s testlmony to suggest that DuPont had contaminated communities around the countrj
| (Bmder 40, 9/1 3/07 Tr. 1305-14.) Plaintiffs do not dlspute that the Circuit Court failed to follow
the Mchms procedures before adm1tt1ng the Forte evidence.
-Plaintiffs argue that DuPont waived its 404(b) objections to Kathy Forte’s testimony by
failing “to refer specifically to Rule 404(b).” (PL. Br. 20.) Plaintiffs also claim that “DuPont did
not make any specific objections to the Circuit Court refercnciﬁg Rule 404(b) .. until after fhe
jury heard Forte’s testimbny.” (Id.) But their own lengthy rendition of the Forte procedufal
history demonstratés that both. of these assertions are false. Plaintiffs 5dmit that,' the day beforé
Forte’s testimony was played for the jury, DuPont objected to her testimony by a ni_otion that
speciﬁcally “inade reference tolRule 404(5).” (Id. 21; see also Binder 40, p. 18040, DuPont’s
Supij. Objs., Counter—Desigs. re Forte 4, 8 (9/ 12?07).) The Circuit Court héard éirgument on the
motion and overruled DuPont’s 404(b) objéctions. (Binder 40, 9/13/07 Tr. 1203~12.j Nothing

more was needed to preserve this reversible error. See W. Va. R. Evid. 103(a).3'

. In describing the 404(b) procedural history, Plaintiffs also assert that DuPont failed to raise
404(b) objections as required by the Circuit Court’s case management orders. (Pl. Br. 20.) But Plaintiffs
omit that DuPont moved in limine to exclude evidence of DuPont’s alleged misconduct at other plant
sites under Rule 404(b). (Binder 29, p. 12329, DuPont’s Mot. in Limine re Other Lawsuits, Chemicals,
Plants efc. at 2, 5 (7/25/07).) A motion in limine is the preferred method for alerting the Circuit Court to
“potentially troublesome [evidentiary] issues prior to trial.” Wimer v. Hinkle, 180 W. Va. 660, 662, 379
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PIaint_iffs argue that, even though DuPont objected to Forte’s testirﬁohy by written motion
specifically referencing Rule 404(b), DuPont somehow waived those objections by failing to
utter the Iﬁagic words “404(b)” during the short éral argument on its motion. (PL Br.22))
Plaintiffs appear.to take the position that a party waives any objections contained in a written
motion unless the party repeats the same points during oral argument. Not éurprisingly,
Plaintiffs cite no West Virginia authority for this absurd proposition. Even if DuPront was
required té repeat its objections ofally, there would be no waiver: DuPpnt objected during oral
argument to “testimony or questioning with regard to othef sites which are not the subject of this
| litigation, including Parkersburg and Pomptén Lakes.”‘ (Binder 40, 9/13/07 Tr. 1204-05.)*

Perhaps recognizing the Weékness of their waiver argument, Plaintiffs argue in the
.altemative that their questioning of Forte about alleged contamination at other DuPont sites was
proper impeachment, not impermissible chéracte_r evideﬁce under Rule 404(b). (PL Br. 23-24.)

But this impeachment rationale is an obvious pretext for using this inadmissible and

S.E.2d 383, 385 (1989); see also W. Va. R. Evid. 103(c). That was particularly true in this case, where
the Circuit Court acknowledged that it did not even review the initial deposition designations and
corresponding objections because of their volume. (Binder 40, 9/13/07 Tr. 1211.)

* Plaintiffs suggest that by this staternent DuPont was raising only a relevance objection to the
other-sites evidence. (PL Br. 22 n.39.) This claim is not supported by the record. Prior to oral argument,
DuPont had objected to evidence regarding its other facilities on 404(b}) grounds in both its pretrial
motion in limine and again in its Forte motion. (Binder 29, p. 12329, DuPont’s Mot. in Limine re Other
Lawsuits, Chemicals, Plants etc. at 2, 5 (7/25/07); Binder 40, p. 18040, DuPont’s Supp. Objs., Counter-
Desigs. re Forte at 4, 8 (9/12/07).) Given this background, DuPont’s reference to “sites which are not the
subject of this litigation” was more than enough to alert the Circuit Coutrt to the nature of DuPont’s
objections. ' ' '

In a footnote, Plaintiffs also say that DuPont’s 404(b) objection to Forte’s testimony was “buried”
in a lengthy pleading. (7d. 21 n.38.) The entire text of DuPont’s motion is four pages long. (Binder 40,
p. 18040, DuPont’s Supp. Objs., Counter-Desigs. re Forte (9/12/07).) Citing Rule 404(b), DuPont
contended that the “extended line of questioning about sites other than Spelter is a transparent attempt to
create the impermissible inference that DuPont’s acts at sites other than Spelter show how it acted at
Spelter.” (Id. 4.) The text of the motion is followed by six pages of line-by-line objections and counter-
designations (id. 5-11); the line-by-line objections identify for the Circuit Court the specific questions
about other DuPont locations that were “improper character evidence under 404(b)” (id. 8). The Circuit
Court acknowledged that it had an opportunity to read Forte’s deposition before it heard argument on
DuPont’s motion. (Binder 40, 9/13/07 Tr. 1214-15.)
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inflammatory eyidence. See foimg v. Saldanha, 189 W. Va. 330, 337, 431 S.E.2d 669, 676
.(1993j (holding that “[tThe rules bf evidenée simply do not permit [a party] to prove her case by
introdt_lcing .evidence of prior allegations of negligénce” under the guise of iﬁpeachment).
Plaintiffs still cannot explain how their inflammatory questions “impeached” Forte’s testimony.
The only example they offer—that Férte did not recall specific statements made at a |
Vrnecting regarding the “Connecting the Dots’; presentation—does n;)f hold u1; to scrutiny. Forte
testiﬁed that she was familiar with the “Connecting the Dots” doc.u.ment and was questioned _ |
' extensively by Plaintiffs’ counéel about it. (Bincier 40, 9) 1.3/07 Tr. 1277-87, 1296-1301.) But
nothing she said was “impeached” by Plaintiffs’ clairﬁs that DuPont contaminated sites around
thé country (id. 71302, 1309), allegedly resulting in “property devaluation’f in Barksdale,
Wisconsin (?ci. 1309) and “mercury contamination” 1n Pompton Lékes, Ne\;v Jersey (id.).
Plaintiffs never argued during irial that the éuest_ioniﬁg of Forte about Other sites was
used for impeachment. Just after Forte’s testimony was finished, rDuPont requested a limiting
instruction fc;r. the other-sites evi.d.ence under Rule 404(b), and Plaintiffs agreed that such an '
instruction was appropriate, (Jd. 1348~5 1.} DuPont filed its prbposed 404(b) limiting
instruction, which requirgd Plaintiffs to identify the purpose for which they contended the F oﬁe
evidence was admitted. (Binder 20, p. 18339, DuPont’s Supp. Req. for a Limiting Instr. on
404(b) Evid. (9/14/07).) Plaintiffs responded with their own “limiting instruction on certain
WVRE 404.(17) evidence.” (Binder 20, p. 18391, Pls.” Resp. to DuPQnt’ls Limiting Insfr. on 404(b)
| Evid. (9/17/07) (emphasis added).)® Plaintiffs did not argue, as they do now, that the other-sites

evidence was used to impeach Forte. Plaintiffs’ post-hoc impeachment explanation cannot save

5 DuPont objected to Plaintiffs’ proposed mstruction because it failed to identify a proper 404(b)
purpose for the Forte testimony. (Binder 20, p. 18400, DuPont’s Objs, to Pls.’ Limiting Instr. on 404(b)
Evid. (%/17/07).) The Circuit Court never ruled on DuPont’s objection. DuPont’s renewed request for a
proper 404(b) instruction at the end of Phase I was denied. (Binder 42, p. 19349, DuPont’s Obyj. to Instr,,
Nos. 3A & 3B (9/28/07).) '
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them from the automaﬁc reversal that should result from the Circuit Court;s failure to follow the
McGinnis procedures.

Thé cross-examination of Dr. Rodricks. Dr. Rodricks is a distinguished toxicologist
~ who DuPdnt called as an e-xpert witness. During cross-examination, Plaintiffs were allowed to
accuse hiﬁ‘l of knowingiy diétorting cancer risk to children in Parkersburg in a research |
monograph that was submitted to the EPA. (Binder 42_., 9/25/Q07 Tr. 3353;7 sée also id. 3372.)
The Circuit Court allowed this line of questioning without requiring Plaintiffs to comply with the
procedural requirements for using Rule 404(b) evidence. |

DuPont preserved its 404(b) objections to the Rodricks testimony.. Almost immediately
f(;llowing Plaintiffs’ first question about Parkers.bufg, DuPont objected and argued that Plaintiffs
were trying to make this a “trial aboﬁt C8,” a chemucal used at the Parkersburg facility. (Id.

3353-63.) Although counsel for DuPont did not specifically cite Rule 464(b) at sidebar, the basis
| for DuPont’s objection was “apparent from the context,” as Rule of Evidence 103(a) requires.
DuPont filed a pretrial motion in limine arguing that Plaintiffs would try to ini:r;aduce e{zidence
regarding Parkersburg and C8 in violation of Rule 404(b). (Binder 29, p. .12.329, DuPont_’s Mot.
in Limine re Other Lawsuits, Chemicals, Plants étc. at 2, 5 (7/25/07).) DuPont raised the same
404(b) objection to other-sites evideilce before the testimony of Kathy Forte. (Binder 40,

p- 18040, DuPont’s Supp. Objs;, Counter-Desigs. re Forte (9/12/07).) Finally, DuPont’s request
| for a Rule 4_04(b) curative instruction for the Forte testimony was still pending at the time Dr.
Rodricks testified. (Binder 20, p. 18339? DﬁPont’s Supp. Req. for a Limiting Instr. on 404(b)
Evid. (9/14/07).) | N

| Given this context, the Circuit Court understood the basis of ljuPont’s objections to the

Parkersburg evidence. See Humphries v. Mack Trucks, Inc., 1999 WL 815067, at *2 (4th Cir. _
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1999) (unpublished) (holding that grounds for a trial o.bj’ection were clear when the objecting
party had previously filed a pretrial motion in limine on the issue); Werner v. Upjohn Co., 628
F.2d 848, 853 (4th Cir. 1980) (same). Ipdeed, the day af';er the initial Rodricks objection,
DuPont moved for a mistrial arguing that the Parkersburg line of questioning was “barred by
404(b).” (Binder 42, 9/26/07 Tr. 3499.) The Circuit Court denied DuPont’s motioﬁ, but
“pfeéerve[d] the objéctions of DuPont for all purposes.” (Jd. 3503.) Neither the Circuit Court
nor Plaintiffs’ counsel suggested that they had not understood thé_ basis for DuPont’s objection
the day before. (Jd. 3498-3503.) |

As with Forte, Plaintiffs® fallback position is that the cross-examination of Dr. Rodricks
was proper irﬁpeachment under Rule 608(b). Buf Plaintiffs offer no. impeachment rfitionaie for
questions about whether there was a medical-monitoring program at Parkersburg (Binder 42, |
9/25/07 Tr. 3366-67) or whether “the people in Parkersburg were concerned about . . . gettihg :
liver cancer” (id, _3368~6§). Nor can Plaintiffs explain their questions about Dquht’_s C8
litigation strategy based on an email that Dr. Rodriqks had never seen. (/d. 3376-78.) The only
purpose of thése questions was fo inflame and taint the jury. |

Plaintiffs do try to justify their questions about the C8 _res'earch ﬁonogaph (P1L. Br. 26-
27), but their justiﬁdatioh falls short. Even if these questions were legitimate impeachment of
Dr. Rodricks, they were improper character evidence as to DuPont because, with the same 1tA)rush,
P]aiﬁtiffs also accused the company of trying to mislead the EPA. (Binder 42, 9/25/07 Tr. 3352-
78.)

More_ fundamentally, the charges 1eveledragainst D:_r. Rodricks and DuPont were false.
Neither‘ the testimony nor the exhibits relied upon by Plaintiffs sﬁppqrts Plaintiffs’ counsel’s

statement to the jury that Dr. Rodricks and DuPont “phonied up—I mean, absolutely phonied
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up—information to the EPA about the dangers of cancer for those kids in Parkersburg.” (/d.
3353.) The .exhibit upon which this allegation was based shows only that a revision was made to
an initial draft monogfaph at the suggestion of a DuPont scientist. {(PX 47771.) Plaintiffs have
no support for their allegation that the final mdnograf)h, which was forwarded to the EPA, was
false or misleading in any way. This underscores the prejudice that resultgd from the Ci_rcﬁit
Coﬁrt’s failure to fol_low the McGinnis procec.hlr.es.6 Instead of poisoning the Jjury with their
.improper 4_04(b) allegations, Plaintiffs should have been required to prove their inflammatory
charges at an in camera hearing—something they did not and could not do. |

The Pi_mse II “other sites” closing argume:nt. During closing arguments on medical
monitoring, Plaintiffs’ counsel argued that at fécilitieé around the country DuPonf took the
approach that “sometimes it’s okay to hurt people because it’s better for_the economy.” (Binder
46, 10/9/07 Tr. 4666, see also DuPont Br. 21-22.)

Plaintiffs” only defense of these inflammatory allegations is that DuPont waived its
objéction by failing to object on Rule 404(b) grounds to a document that includes the list of plant

sites that Plaintiffs’ counsel relied upon. But it is not the document itself that creates the 404(b)

6 Plaintiffs claim that “the Circuit Court applied Rule 404(b) safeguards to the monograph
evidence.” (PL Br. 25.) They are wrong. First, DuPont was provided with no notice of the character
evidence that Plaintiffs used to attack Dr. Rodricks. (Binder 42, 9/25/07 Tr. 3361 (DuPont objecting to
the inadequate time to respond to Plaintiffs’ claims); id. (Plaiutiffs’ counsel acknowledging that DuPont
“didn’t know we have these documents™). Second, before allowing Plaintiffs’ cross-examination, the
court never made any finding that Plaintiffs proved, by a preponderance of evidence, that Dr. Rodricks
and DuPont misled the EPA regarding Parkersburg. (/d. 3362-63.) The court allowed Plaintiffs to
inflame the jury with their unproven charges with the empty caveat that DuPont could “rehabilitate [Dr.
Rodricks] in these areas™ if it wanted to. (/d. 3363.) '

Plaintiffs also say that DuPont did not request 2 limiting instruction for the Rodricks evidence.
But they ignore the fact that DuPont’s request for a 404(b) limiting instruction was still pending when Dr.
Rodricks testified. (Binder 20, p. 18339, DuPont’s Supp. Req. for a Limiting Instr. on 404(b) Evid.
(9/14/07).) When Plaintiffs responded with their own 404(b) limiting instruction—before Dr, Rodricks
testified—they foreshadowed their improper cross-examination by noting that evidence regarding
“DuPont sites of environmental contamination other than Spelter” “will continue to be presented during
trial.” (Binder 20, p. 18391, Pls.” Resp. to DuPont’s Limiting Instr. on 404(b) Evid. at 1-2 (9/17/07).)
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problem. The exhibit lists locations around the countfy (not all of them even belonging to
DuPont) that a?e potentially subject to environmental assessments under the Superfund program.
(PX 71759.) Plainti.ffs’rcounsel created the Rule 404(b) violation by arguing, with no basis in
the record, that DuPont put the health of these various communities af risk to. make a buck.
(Binder 46, 16/9/07 Tr. 4664-66.) It was this argument that prompted DuPont’s motion for a _
mistrial based explicitly on Rule 404(b). (/d. 4722-26.) |

It is telling that Plaintiffs offer no defenée of the substance of their improper closing
argument. This error requires a new trial.

| The belatéd and inedequate Phase IV McGinnis “review” and Parkersburg evidenc_e.
Plaintiffs’ efforts to smear DuPont with other bad acts evidence reached their peak during the
pﬁnitive damages phase of trial. Antiéipating Plaintiffs” attacks, Dufont again raised its Rule
404(b) concerns with the Circuit Court before this phase of trial begaﬁ. {Binder 50, 10/16/07 Tr.
5135-40.) The Circuit Court finally acknowledged that DuPont was entitled to an in camera
' hearing on Plaintiffs’ éha:racter evidence.

The resulting “hearing,” hbwever, did not come close to protecting DuPont’s rights undef
McGinnis. DuPont was provided no advance notice of either the hearing itself or the spediﬁq
character evidence Plaintiffs intended to introduce in Phase TV, (Id. 5138.) Although Plaintiffs
state that “the Circuit Court reviewed the dbcuments at issue for an hour before héaring the
parties’ arguments on the matter” (P1. Br. 30), that claim is false. “The transcript page Plaintiffs
cite shows only that the Circuit Court mentioned the possibility of reviéwing the Parkersburg
evideﬁce, not that it actually did so. (Binder 50, 10/16/07 Tr. 5161.) The Circuit Court later
admitted that it had not reviewed Plaintiffs’ Parkersburg documents, explaining that the 404(b)

hearing was done “in general,” “by proffer or representation.” (/d. 5181.) The “hearing” was
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over in a matter of minutes and, in the end, the Circuit Court simply chose to credit Plaintiffs’

unsupported claims about DuPont’s conduct at Parkersburg. (/d. 5162-82.) The in camera

hearing was rendered “meaningless™ by Plaintiffs’ failure to present evidence of specific claims »

of wfongdoing that DuPont could challengé and rebut. See State v. Dolin, 176 W. Va. 688, 693-
94,347 S.E.2d 208, 214 (1986). o

In defending the admissibility of the Parkersburg allegations, Plaintiffs avoid mention éf
the specific claims of wrongdoing and simply assert that DuPont engaged in similar misconduct
in Parkersburg and Spelter. (P1. Br. 30-31.) But Plaintiffs oifer no légitimate 404(b) purpose for
their allegations. For example; they make no effoﬁ to defend the admissiijilit'y of their
inflammatory, unproven charges that DuPont had caused “birth defects” in the unborn child of a
Parkersburg employee aﬂd was “killing monkeys™ with C8. These baseless, pois'onous charges
that had nothing to do With Speltef were focai points of Plaintiffs’ opening and closing |
statements in the punitive phase .o.f the trial. (Binder 50, 10/16/07 Tr. 5202-04, 5224; Binder 50,
10/18/07 Tr. 5779-80.) Such over-the-top rhetoric fatally bompromised the fairess of the trial.

* ok %

Plaintiffs injected improper character evidence into every phase of trial. Instead of acting
as a gatekeeper for this evidence, the Circuit Court brushed DuPont’s objections aside while |
failing to. folloﬁv the mandatory procedures set forth in McGinnis. These errors entitle DuPont to
a new trial.

B. The Circuit Court Errencously Allowed Dr. Brown, a Seil Scientist, to Gffer
Medical and Toxicelogy Opinions That He Was Unqualified to Provide

Plaintiffs claim to have suffered a significantly increased risk of disease as a result of
environmental contaminants, but called no medical doctor or toxicologist to assess these risks.

The Circuit Court instead allowed Dr. Brown, Plaintiffs’ expert soil scientist, to give the central
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medical and toxicology opinions that fbnn the foundation of Plaintiffs’ medical monitoring and
property remediation claims. Plaintiffs do not dispute that their case depends on Brown’s
opinions. Instead, théy coﬁtend that Brown was qualified to give them. The Circuit Court’s -
error—one in 2 éeries_of highlly prejudicial rulings—enabled Plaintiffs to .overcome profound
weaknesses in their case.’

West Virginia .law limits expertrtéstimony fo thé expert;s aréa of expertise.® Plaintiffs do
‘not dispute fhis. |

| Brown provided medicai and toxicolbgy 6pinions c.entral to Plaintiffs’ case. (DuPont Br.
27.) He performed 1;he health-risk assessment that was the indispen-sible premise for Plaintiffs’
claims that medical monitoring and property remediation are necéssary; ({d. 28—29.) Plaintiffs
dispute none of this.

Brown lécks the expertise necessary to give medical and toxicology opinions. His
degrees are Vall in agronomy. (Binder 41, 9/19/07 Tr. 2484.) Plaintiffs contend that Brown
taught and researched “envirénménta]_ science” for twenty years. (P, Br. 32.) But they do not
mention that his teachirig and research focused on soil. “Throughout,” says BrOWn, “I
specialized in soils.” (Binder 41, 9/19/07 Tr. 2464.) “I taught courses on the reclamation of . . .

soils. I also taught courses on waste disposal, . . . the deliberate spreading of waste on soils.”

’ Plaintiffs emphasize that the standard of review is abuse of discretion. This Court has made clear,

however, that the abuse-of-discretion standard is not a blank check. See Lipscomb v. Tucker County
Comm’n, 206 W. Va. 627, 630, 527 S.B.2d 171, 174 (1999) (stating that circuit courts’ “latitude in
conducting the business of their courts . . . does not go unchecked” and that “when we find that the lower
court has abused its discretion, we will not hesitate to right the wrong”) (internal quotation marks

- omitted); see also, e.g., Ventura v. Winegardner, 178 W. Va. 82, 87,357 S.E.2d 764, 769 (1987) (holding
that a trial court abused its discretion by permitting a vocational expert 1o testify to tennis salaries).

L See DuPont Br. 26-27; see also Kiser v. Caudill, 210 W, Va. 19 1, 195, 557 S.E.2d 245, 249
(2001} (per curiam) (affirming the circuit court’s decision to preclude a neurologist from giving
neurosurgery opinions, and holding that even a “medical expert” “may not testify about any medical
subject without imitation™) (internal quotation marks omitted); Shreve v. Sears, Roebuck & Co., 166

F. Supp. 2d 378, 391 (D. Md. 2001) (“The fact that a proposed witness is an expert in one area, does not
ipso facto qualify him to testify as an expert in all related areas.”). - -
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(Id. 2465-66.) Brown researched “what happened to metals that were put on the soil” (id. 2470)
and how to conduct “waste disposal” that protects “soil” (id. 2471).

Brown is not a m.edical. doctor, and he haé no medical training. (/d. 2484.) Brown
testiﬁéd that he is not a toxicologist, and that he has no experience in human toxicology. (Jd,
2485-87.) He haé testified under oath that he does not “have any experiehce, training or
education in cancer or whatﬂc'auses canéer.” {d. 2488.)

With respect to Brown’s medical and toxicology opinions concerning the health effects of
arsenic, cadmium,. and lead at varying doses, Plaintiffs say only that these opinions are
“universally accepted.” (PL Br. 32.} Plaintiffs provide no record citation for this false assertion.
Nor do they provide any .I.egal support for the_ir' implicit claim that a. soil scientist may render
-expért toxicology and medical opinions so long as the .oﬁinions are claimed t(; be.“universally_
| accepted.” (Id.)

Other courts have excluded the testimony of non-medical doctors who try to offer
human-disease-causation opinions based on “epidemiological studies” and “world-wide
consensus statementfs].” In re Diet Drugs Prods. Liab. Litig., 2000 WL 962545, at *13 (E.D.
Pa. June 28, 2000) (unpublished) (barring.a pharmacologist and a psychologist from offeﬁng
opinions on the m_edical effects of a chemical in humans). This Court should do the same.

Plaintiffs say that Brown worked with the EPA “to develop the methodology for risk
assessments.” (Pl. Br. 32.) But they do not disclose that Brown’s risk-assessment work with the
EPA involved “plant uptake of metals” from the soil, nbt human-health risk. (Binder 41, 9/15/07
Tr. 2466.)

Plaintiffs also assert that Brown worked with the ATSDR “as a reviewer of

epidemiological studies . . . to update literature published by ATSDR on thé toxicity of certain
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c.hemicals.” (P_l. Br. 32.) Plaintiffs again fail to provide support from the record. Brown’s
ATSDR work involved creothe, a substance not at issue in this case. (Binder 41, /19/07 Tr.
2467.) And his job wés to review other people’s research, not to conduct his own. (Id)
Broﬁm’s review of others’ research on the toxicity of creosote does not qualify hjm to opine on
the health effects of arsenic, cadmium, and lead in humans: |

Finally, Plaintiffs éssert that DuPort hired Brov;zn to peffoim an “ecological risk '
assessment” at its Victbria facility. (P1. Br. 32.) But this was an “ecological” assessment deaﬁng
with land disposal, not a ﬁurﬁan—health~risk assessment. (Binder 41, 9/19/07 Tr. 2477.) |

Plaintiffs do not dispute that their case depends on Brown. Because Brown testified .
outside of his area of expertise, the Circuit Court should have excluded his testimony. The
Circuit Court’s error requires judgment for DuPont or, at & minfmum, a new trial.

C. The Circuit Court Violated the Noerr—]’emﬂingmn Doctrine by Permitting
Plaintiffs to Urge the Jury to Punish DuPont for Petitioning the Government

Plaintiffs concede that both the federal and West Virginia constitutions insulate
legitimate lobbying activitieé from liability. (P1. Br. 34.) And they do not contend that. there was
anﬁhing illegal about DuPont’s comﬁlunicﬁtions with federal and state regulators. Those
petitioning activities thus are constitutionally protected and cannot seﬁe as" the basis for civil
liability. Seé NAACP v. Claiborne Hardware Co., 458 U.S. 886, 916-17 (1982) (observing that
“the presence of activity protected by the First Amendment imposes restraints on the grounds
that may give_: rise to damages liability™).

Unable to dispute that central point, Plaintiffs defend their extensive reliance on
DuPont’s First Amendment activity as mere “impeachmeilt.” (Pl..Br. 37.) But Plaintiffs cannot
square this account with what actually happened at trial, where fhey mounted a frontal attack on

DuPont’s cooperation with the DEP to clean up the Spelter site under West Virginia’s voluntary
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remediation program. (DuPont Br. 31-33.) Even in their brief in this Court, Plaintiffs continue

to expressly rely on DuPont’s interactions with the DEP as a basis for punitive damages,
claiming that DuPont should be punished for ‘;successfully minimiz[ing] the remediation efforts
- at the site itself By influencing goverﬁment agencies . ...” (Pl Br. 72; see also id. 78-79.) And
Plaintiffs’ assertion that they were merely rebutting DuPont’s feliance on regulatory agenéies’
findings regarding Spelter (z‘_d. 37) does nothing to explain Plaintiffs’ far broader attacks on all
‘DuPont lobbying. ‘For example, during the Phase II closing, Plaintiffs’ launched a broadside on
alleged DuPont efforts “to change the laws of the land” to be more favorable to cbrporations
(Binder 46, 10/9/07 Tr. 4663; see also id, 4664). |

It is well settled that there “simply is. no excei)tion to the Noerr-Pennington doctrine” for

political activity aimed at-achieving an objective that a liti gaﬁt does not favor. Harrah's
Vicksburg Cbrp. V. Pennebakér, 812 So. 2d 16_3,. 173 (Miss. 2001). This is so regardless of
whether one characterizes the lobbying efforts as “manipulation and distortion of the process.”
(P1. Br. 36.) "The Circuit Court, however, impermissibly allowed Plaintiffs to create and exploit
such an e).{céption throughout trial.

Even 1f Plaintiffs had confined their use of DuPont’s petitioning activity to the limited -
purpose they assert, a new trial still would be required. Because significant constitutional
 interests are at stake, admittin g evidence of protected conduct, even for a narrow purpose,
requires a cérefully drawn limiting instruction to guard against the risk that the jmj/ will use the
evidence impermissibly. See Claiborne Hardware, 458 U.S. at 916. DuPont requested such an
instruction, but the Circuit Court erroneously refused to give one. (See DuPont Br. 33)
Plaintiffg do not even aftempt to défend that refusal. Nor do they attempt to explain how,

without a limiting instruction, the jury could have distinguished between the supposedly
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permissible and the plainly impenﬁissible uses of evidence relating to DuPont’s petitioning,
especially in light of Plaintiffs’ indiscriminate use of the evidence.

Because of the absence of a.limiting instruction, this Court has no basis to presume that
the jufy used the evidence only in the limited manner that Plaintiffs now hypothesize. Contrary
to Plaintiffs’ characterization of what happened at trial, their counsel, unencumbered by any
hmltmg inStrucEion, repeatedly wentr Béyond aﬁythiﬁg that one C(;ulé plaﬁsiblj (;ha;“acterize as
rebuttal or impeachment to urge the jury to punish DuPont directly for its petitioning conduct,
The Noerr-Pennington doctrine plainly prohibits thﬁt.

If.  The Circuit Court Erroneously Impaired DuPont’s Defense

In addition to allowing Plaintiffs to preéent inadmissible evidence and improper attacks,
the Circuit Court erroneousty impaired DuPont’s trial defense. Through a series of errors, the
Circuit Court forced DuPont to defend itself with one hand tied behind its back. The result was

that Plaintiffs were able to prevail not because of the facts, but despite them.

A. The Circuit Court Improperly Took DuPont’s Statute-of-Limitations
Defense from the Jury _ '

Substantial evidence shows that Plaintiffs’ claims are time barred. Yet the Circuit Court,
sua sponte, granted summary judgment for Plaintiffs, preventing DuPont ffém Vever presenting
one of its central defenses at trial. Plaiﬁtiffs cite no West Virginia case granting or affirming
summary jﬁdgment for a plaintiff on a étatute-of—limitations defense. Instead, Plaintiffs dispute
the facts, thercby confirming the Circuit Court’s error in taking this fact-bound issue from the
jury. When Plaiﬁtiffs briefed this issue to the trial court, they conceded that the evidence raised
| “a question of fact.” (Binder 27, p. 11440, Pls.” Resp. to DuPont’s Mot. for Summ. J. at 8

(7/23/07).)
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The Circuit Court erredrunléss ;‘it is clear that there is no genuine issue of fact.” Syl.
Pt. 3,Aema. Cas. & Sur. Co. v. Fed. Ins. Co. of New York, 148 W. Va. 160, 160, 133 S.E.2d 770,
- 771 (1963); see also W. Va. R. Civ. P. 56(c). “[Alny doubt as to the existence of such issue is
resolved against [Plaintiffs].” Syl. Pt. 6, Adetna Cas. & Sur. Co., 148 W Va.at 161, 133 S.E.2d
at 772. Plaintiffs were “not entitled to summary judgment unless the facts established show a
right to judgment with such clarity as to leave no room for controversy and show affirmatively
that” DuPont “can not pre_vﬁil under any circumstances.” Id, 148 W. Va. at 171, 133 S.E.2d at
771. |

This Court accords the Circuit'Couft’s‘summary Jjudgment ruling no deference, and
reviews it de novo. Syl. Pt. 1, Kelley v. City of Williamson, 221 W. Va. 506, 507, 655 S.5.2d
528, 529 (2007).

1. There was substantial evidence that Plainﬁffs knew or should have
known of their cleims more than two years before they sued

Plaintiffs msist that the federally required commencement date (“F RCD™), not West
Virginia’s commencement date, governs the start of the two-year limitations period. DuPont has
explained why this is not so. (DuPont Br. 35 n.8.) But even under the FRCD, the Circuit Court
erred in granting summary judgment. Although Plaintiffs say that, under th"e FRCD, the statute
of limitations did not begin to run until they had actual “knowledge” of their claims (Pl. Br. 39-

40), the FRCD provides that the statute of limitations began to run when Plaintiffs “knew (or

rea&onably should have known).” 42 U.S.C. § 9658(b)(4)(A) (emphasis added); see also DuPont

Br. 39 & n.10.

Plaintiffs assert that the evidence at best gave them mere suspicion of their claims. (PL.

Br. 39-40.) But DuPont’s evidence shows much more.
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Extensive media coverage creates an issue of fact. Extensive media coverage of
allegations that waste from the Spelter facility had migrated to surrounding properties provided
Plaintiffs actual or constmctive. knowledge of their claims before 2002. (DuPont Br. 35-36.) For
mstance, in 1997, lead class represeﬁtative Lenora Perrine read a Clarksburg Exponent article
(Binder 41, p. 18684, 11/16/05 Perriné Dep. Tr. 198-99, 207, Ex. B to DuPQnt Proffer (9/26/07))
describing the Spelter site as containing a “70 foot hazafdousr Wasteqprile,” which “all” residents
agree is “a health hazard” (id., Ex. V to DﬁPont;s Proffer (9/26/07)). She alsé admitted that she
long believed that the smelt_er reduced local property Values. ({d., 11/16/05 Perrine Dep. Tr. 204,
Ex. B to DuPont’s Proffer (9/26/07).) | |

Plaintiffs assert that “[t]he circumstances are identical to those in Freiver [sic].” (P Br.
41.) But £ refer reversed summary judgment on the statute of limitations, finding that there were
“triable issues of fact.” Freier v. Westinghouse Elec. Corp., 303 F.3d 176, 182 (2d Cir. 2002).

Plaintiffs also rely on O’Connor v. Boez’ﬁg North American, Inc., 311 F.3d 1139 (9th Cir.
2002). (PL Br. 42.) But O’Connor, too, held that “summary judgment was improper because
there are genuine issues bf material fact regardiﬁg whether Plaintiffs knew or should have known
of their claims.” 311 F.3d at 1144. Because it reasonably can be inferred from the media
coverage that Plaintiffs knew or should have known of their claims, whether Plaintiffs m fact
were on notice of their claims “on the basis of these media reportsl ... 1s fundamentaily a
question of fact.” Id. at 1154.

DuPont proffered the testimony of eleven witnesses to shovs} that the class members knew
or should have known about their claims more than two years before they filed suit. -(Binder 741,'
p. 18684, DﬁPont’s Proffer (9/26/07).) Plaintiffs cherry pick testimony of three community

members (none of whom were class representatives) out of the dozens of fact witnesses who the
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parties deposéd and out of the more than sixty people on DuPont’s witness list.. (PL Br. 42.)
This testimony does not show that Plaintiffs are entitled to sﬁmmary judgment. At best, it shows
a factual dispute for a jury to resolve. |

‘ Cammum'ty.meei;‘ings with lawyers create an issue of fact. More thah two years before -
Plaintiffs filed their lawsuit, they and their lawyers organized a series of community meetings to
discuss alleged contamination from the smelter site and possible legal action. -(DI;POI'lt Br. 36~
37.) Plaintiffs who are “actively séeking legal counsel” and attending group seminars “to
expiére availéble options” are “[p]lainly” and “squarely on inquiry notice tﬁat [their] property
was contaminated.” LaBauvé v. Olin Corp., 231 F.R.D. 632, 660 (S.D. Ala. 2005).

Plaintiffs asserf_ that the “[cJoncerns™ raised at these meetings “did n.ot rise to the level of
knowledge.” (Pl Br. 43.) They cite no case to support that assertion. (See id. 43-44)) And
“knowledge” is not the relevant legal standard. See p. ‘27 supra. Even if it were, whether the
attendees had knowledge is an issue for the jury, not for the Circuit Court.

Plaintiffs rely upon a single document, a “written report™ of an April 2001 meeting. (PI.

-Br. 43.) That report statés that “[s]ome .of the residents think that their health problems are
related to-living near the slag pile.” (See Binder 41, p. 18684,- 4/30/01 Notes, Ex. Y to DuPont’s
Proffer (9/26/07).) It describes “data” “indicating the presence of Pb [lead], Cd [cadmiuﬁ], and
As [arsenic].” (Id.) Although Pl.ﬁintiffs’ assert that this report shows thaf the meeting did not
give the residents knowledge of t_heir. claims, it expressly says that “[t]he purpose of the meeting
was information and preliminary fact finding,” and it purports to describe “[e]vidence,”
inciuding a “soil sample” showing elevated lead levels. (Jd) .

" At the véry least, this evidence can support competing inferences. Because it does not

unambiguously establish a lack of knowledge, it cannot support granting summary judgment
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aga’iﬁst DuPont; to Vthe confrary, it precludes summary judgment. “[E]valuation of the awareness
m Plaintiffs’ various communiﬁes of a specific fact or event” is “uniquely an issue for the jury to
resolve.” O 'Connor, 311 F3d at 1152. This is why, “[i]n the great majority of cases, the issue
of whether a claim is barred by the statute of limitations is Va questioﬂ of fact for the jury.”
Gaither v. City Hosp., Inc., 199 W. Va. 706, 714-15, 487 S.E.2d 901, 909-10 (1997).
2. DuPont’spubhc statements did not t(ﬁl the statuf'erof ﬁﬁﬁitatﬁéns

Plaintiffs allege that because DuPont “reassured the coinmunity” (PL Br. 38), the statute
of limitations .was tolled. But the evidence shows that DuPont kept the community informed.
See pp. 11-12 supra. And even if DuPont had reassured the community as Plaintiffs claim, such
reassurances would not toll the statute of limitations. “To toll the limitations period because a
prospective defendant denies its liability . . . would circ;,umvent the purﬁdse of the statute of
~ limitations.” Village of Milford v, K-H Holding qup., 390 F.3d 926, 932 (6th Cir. 2004); see
also DuPont Br. 36 n.9.

Plaintiffs cite LaBauve in arguing that they were not on notice of their claims. (Pl Br.
38.) LaBauve, however, held that a defendant’s “persistent denials (both in public and in this
litigation) that plaintiffs’ claims have merit or that [plant] contamination has spread offsite. . . .
fall well short” of tolliﬁg the statute of limitations. 231 F.R.D. at 654. Tt concluded that
plaintiffs’ claims subject to a two-year limitations period were time barred. Id. at 661. And it
held that where, as here, the plaintiff “believed” that the defendant had caused her damages, the
defendant’s reassurances did not stop the statute of_ Hmitations from running, LaBauve, 231

FRD.at 660 n.58.
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3. Plaintiffs® alieged lack of “resources” and “know- h@w” did not tell the
statute of limitations

More than two years before they filed suit, Plaintiffs hired lawyers and attended
community meetings about alleged contamination from the smelter site. (DuPont Br. 36-38.)

That Plaintiffs, and the lawyers they hirgd to represent them, waited more than two years
~ to obtain sample results from the experts they hired does not mean that the statute of kmitations.
was somehow tolled As explained in LaBauve, a case Plaintiffs rer upon, the fact that a
plaintiff “opted not to engage in [a reasonable] inquiry until her lawyers conducted testing on her
~ behalf” years later “does ndt excuse her from being charged much earlier with the knowledge
that such inquiry would reasonably have obtained, had it beeﬁ done in a reasonably prompt _
manner.” 231 F.R.D. at 660-61.

Plaintiffs rely on only one case, O’Connor, for the proposition that their alleged lack of
“resources” and “know—how” stc;pped the statute of limitat_ions from ruﬁning. (P1. Br. 44.) But
O'Connor held that _Whether plaintiffs “could hav_e discovered their claims through reasonable
investl;gation” “raises issues of fact.” 311 F.3d at 1156. “A jury,” held O 'Connor, “must decide

.. when Plaintiffs had the means to discover the facts.” /d. at 1157,

4. The lack of an expert report did not toll the statute of imitations

Courts have rejected “the date [plaintiffs’] counsel received test results” as the |
commencement date for the statute of liﬁitatioﬁs. LaBauve, 231 F.R.D. at 659,

Plaintiffs rely on one case, Kleen Laundry & Dry Cleaning Servs., fnc. v. Total Waste
Mgmt. Corp., 817 F. Supp. 225 (D.N.H. 1993), for the proposition that the CERCLA statute of
limitations begins to run on the date of an expert’s report pinpointing the cause of the
contaiﬁination. (PL. Br. 40.) First, Kleen Laundry _involved “the New Hampshire statute of

- limitations,” 817 F. Supp. at 227, and the New Hampshire discovery rule, id at 234. It has
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nothing to do with CERCLA’s commencement date. Second, in Kleen Laundry the court denied

summary judgment on the statute of limitatfons. 1d. at 235. Third, Kleen Laundry held that the

statute of limitations commenced upon a consultant’s initial report showing “[t]he possibility of a’

link” between the defendant’s conduct and contamination, id., and that a subsequent report that
“conclusively establlshed that the defendant’s conduct was linked to the contamination” was not
necessary to start the statute mnning, id at 234 n.3.
Requiring an opinion from a retained expert as a prerequisite to the accrual of a cause of
action for environmental harm would eviscerate the statute of limitations. (DuPont Br. 40.)
Plaintiffs couid delay indefinitely, and defendants would be vulnerable to suit in perpetuity, until
plaintiffs initiate and complete an expert investigation that suppoﬁs their allegations.
x % a
Despite the above evidence, and more, the Circuit Court granted summary Judgment
' against DuPont. (/4. 38.) It d1d SO St Sponte—Plalntlffs never moved for summary Judgment
(/d.) And it did so with respect to all claims of all Plaintiffs. (/d} By foreclosing DuPont’s
statute-of-limitations defense, the Circuit Court usu_rped the jury’s eroper function and deprived
IDuPont of a central defense. This error entitles DuPont to a new trial.

B. The Cnrcmt Court Erroneously Required DuPont to Indemnify Diam@nd in
Connection with Plaintiffs’ Claims

The Circuit Court also short—circuited DuPont’s defense by granting summary judgment
against DuPont on indemnification. This ruling was based on a flawed interpretation of an
agreement concerning DuPont’s purchase of the smelter -properfy from Diamond (“Sale
Agreement™). |

When read in the context of the whole Sale Agreement, as it must be, Paragraph 5, the

only operative provision of the Agreement, does not require DuPont to indemnify Diamond in
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connection with Plaintiffs’ claims. And it certainly does not contain the kind of definite and
unambiguous language necessary to create a duty to indémnify Diamond for its own negligence.
Neither Plaintiffs nor Diamond offers any persuasive defense of the Circuit Court’s contrary and
erroneous conclusion. |

I. DuPont’s chalienge te the Circeit Court’s interpretation of the Sale
Agreement is a live controversy

As a direct result of the Circuit Court’s erroneous interpretation, it ordered DuPont to pay
over $800,000 in fees and expenses to Diamond. (Binder 54, p. 24916, Finﬁl J. Order re
Diamond (2/15/08).) If this Court reverses the Circuit Court’s erroneous interpretation of the
Agreement, then the remédy'u}ould inciude vacating the fees and expenses order. That is plainly
a ltve controversy—over $800,000 turhs 01j it.”

Also as a direct result of the Circuit Couﬁ’s erroneous interpretation, buPont’s trial
defense Was upended. (DuPont Br. 49.) Faced with a broad duty to take responsibility for
Diamond’s conduct, Dufont could not pursue a strategy of arguing to the jury that (1) the
A smelter did not cause health risks or need for remediation, but, to any extent that it did, then -
(2) Diamond, the party that operated the smelter for thirty years and that, unlike DuPont,
received numerous emissions complaints and regulatory violations, was res?aonsible. Plaintiffs
featured Diamond’s culpability at trial (Sée, e.g.,PX 362, 364, 373-74, 379; Binder 42, 9/24/07
Tr. 2986-3069 (testimony of James Nelson, Diamond’s former operating superintendent), but the
Circuit Court’s erroneous ruling prevented DuPont from éapitali.’zing on it.

Plaintiffs assert that DuPont could sfill have maintained its strategy of contrasting its

conduct with Diamond’s, despite the Circuit Court’s ruling that DuPont would be liable for

’ Unlike West Virginia Education Association v. Consolidated Public Retirement Board, 194
W. Va. 501, 460 S.E.2d 747 (1995), on which Plaintiffs rely (P1. Br. 47), DuPont’s liability to pay
Diamond’s fees and expenses arises out of the Circuit Court’s indemnification ruling. Itis a direct
consequence of that ruling, not a collateral one.
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Diamond’s conduct. (Pl Br. 45.) They go so far as to' say that DuPont should have blamed
Diamond, despite the trial court’s indemnity ruling: “DuPont could have attempted to place all
blame on Di_aﬁaond and then . .. appéaled the Circuit Court’s indemniﬁcation ruling.” (Id. 18
1.36.) Plaintiffs cite no authority for their view that DuPont was required to adopt a trial strategﬁz
that would guarantee an adverse j Jury verdict on hablhty In order to preserve its challenge to the
VCll'CU.It Court’s EIToneous mdemmﬁcatlon ruling. | |

Plaintiffs devote an entire heading to claiming that “DuPont’é counsel invited the jury to
find solely against DuPont.” (Pl. Br. 45.) This mischaracterizes what oécurred at triai by taking
DuPont’s counsel’s wdrds 6111: of context. Mr. Thomas was explaining to the ji_lry the Circuit
Court’s indemnification ruling: “the Court _has already ruled that DuPont is responsible for the
actions of T.L. Diamond, for Graselli [sic] .a.nd for DuPont.” (Binder 42, 9/28/07 Tr. 3802.) In
that context, he explained to the jury that “if any of these companies aré found” Liable, “then
DuPont is liable for all of those companies.” (/d.) He did so in ordér to prevent the. jury from
- assigning responsibility to Diamond with the intent of absolving DuPont but inadvertently
saddling DuPont with lability. Had the indemniﬁcétion ruling bef_:n different, DuPont’s counsel
would have taken a different approach.. '

2. DuPont did not “invite error”

Diamond asserts that DuPont, by seeking a pre-trial ruling that it was nof required to
indermmnify Diamond, waived its right to have this Court correct the Circuit Court’s erroneous -
conclusion that DuPont was required to indemnify. (Diamond Br. 18-20.) Diamond’s argument
has nothing to do with the actual invited-error doctrine, which provides that a party may not
“induc(e]” an erroneous ruling and then “later seek[] to profit from that error,” see Roberts v.
Consol. Coal Co., 208 W. Va. 218, 228, 539 S.E.2d 478, 488 (2000) (internal quotation marks

omitted). Here, DuPont did not induce the Circuit Court’s erroneous ruling that DuPont must
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indemnify Diamond. DuPont urged the Circuit .Court to rule thﬁt DuPoﬁt has no indemnification
obligations. None of the cases Diamond cites support the absurd conclusion that the invited-
error rule applics, and bars an appeal, whenever a party asks a lower court to rule on a motion
and_the lower court decides that mlotioﬂ against the party. That is not the law,

Diamond also jaroceeds from a faulty premise: DuPont hlas never contended that “it was
 error for the court to consider” the indemnification issue bofore trial. (Diamond Br. 18.)
Nothing in DuPont’s Petition or Appellant’s Brief suggests that. DuPont has consistently
objected to the merits of the Circuit Court’s.indemniﬁcation ruling, not to the timing. And that
eﬁor was in no way invited by DuPont, which argued below that the Sale Agreement did not |
require indemnification of.Diamond in this case. (Binder 24, p. 9998, DuPont’s Mot. for Summ:.
J. on Exﬁfess Indemnity (7/6/57).)

3. The Circuit Court’s indemnification ruling disregarded West Virginia
Iaw and the parties® Agreement

“[T]o relieve a party from liability for hislawn negligence by cantmct,' lan.guage‘to that
 effect must be clear and definite.” Sellers v. Owens—[llinoz's Glass Co., 156 W. Va. 87, 93, 191
S.E.2d 166, 170 (1972) (quoting Bowiby-Harmon Lumber Co. v. Commodore Servs., Inc., 144
W. Va. 239, 248, 107 S.E.2d 602, 607 (1959)). Neither Plaintiffs nor Dian;ond disputes .this. To i
the contrary, both concede the more general principle that to indemnify, contract language “must
clearly and definitely show an intention to” do so. (Pl Br. 52 (quoting Sellers, 156 W. Va. at 92,
191 S.E.2d at 170); see also Diamond Br. 16.) But neither can make the necessary showing that
Paragraph 5, the only paragraph in the Agreement that actually is an indemniﬁcation provision,

“clearly and definitely” requires DuPont to assume responsibility for Diamond’s negligence. '

10 It is irrelevant that this case does not involve Diamond’s sole negligence. Neither Sellers nor any :
other case that Diamond cites turns on whether the indemnitee was solely negligent. (Diamond Br. 16.) |
To the contrary, “it is nearly a universal rule that there can be no recovery where there was concurrent ;

35



Plaintiffs ignofé the many cases DuPont cited in its Appellant’s Brief and in its Pefition
that have expressly found that contract language as or more definite than the .Ianguage in the Sale
Agreement was insufficient to require indemnification for negligence. (DuPont Br. 44; DuPont .
Pet. 20.:) Several recent decisions further confirm that the language in Parag;aph 5 1s insufficient
to require indemnification for negligence.’’ |

Citing pages 96-.97 of Sellers, Plaintiffs assert that “West Virginia courts have extended
indemnification agréements with broad language to include situations where the indemnitee; was
neghigent.” (PL Br. 52.) But Plaintiffs do not reveal that none of the cases cited on pages 96-97
were West Virginia cases, or that this Court recited the facts 6f these cases without approving or
disapproving ﬁf their reasoning. Plaintiffs also cite Dalton (id. 53), but that case has nothing to
do with the issue here. Dalton said that the “so-called ‘indemnity.’ clause™ at issue “is really only
an agreement to purchase insurance.” Dalfon v. Childress Serv. Corp., 189 W. Va, 428, 432, 432
S.E.2d 98, 102 (1993). Accordingly, Dalton did not discuss or apply the preéumption against
reading indemmnification agreements to cover an indemnitee’s own negligence.

The cases DuPont cites in its Appellant’s Brief and in its Petition also dispose of the only
texﬁlai argument that Plaintiffs and Diamond make. (DuPont Br.'44; DuPont Pet. 20.) JThis

argument focuses on the word “liable” in Paragraph 5. (P1. Br. 53; Diamond Br. 17.) These

negligence of both indemnitor and indemnitee unless the indemnity contract provides for imdemnification
in such case by ‘clear and unequivocal terms.”” Kroger Co. v. Giem, 215 Tenn. 459, 472, 387 S.W.2d
620, 626 (1965), (emphasis added),

= For example, a Tennessee court recently confronted a provision in which a tenant agreed to
indemnify a landlord against “all expenses, liabilities and claims of every kind.” Phoenix Ins. Co. v.
Estate of Gainer, 2008 WL 5330493, at *6 (Tenn. Ci. App. Dec. 19, 2008) (emphasis added). Although
the court considered this language to be “general, broad, and seemingly all inclusive,” the court—
applying the same rule of construction applicable here—held that “we cannot see apy intent, express or
implied, to indemnify the Landlord for its own negligence.” Id. at *7-8. Similarly, a California appellate
court recently found an obligation to indemnify “from any and all costs, expenses, attorney’s fees, suits,
liabilities, damages” insufficiently clear to “cover active negligence by the indemnitee.” Edmondson
Prop. Mgmt. v. Kwock, 156 Cal. App. 4th 197, 207-08 (2007).
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cases show that a generic reference to “Jiability” or “sole liability” is not enough to require
indemﬁification for negligénce. See also, e. g., n.11 supra; Sution v. A.O, Smith Co., 165 F.3d
561, 563-64 (7th Cir. 1999); Shoup v. Higgins Rental Cyr., Inc., 951 F. Supp. 1265, 1267

(D. Kan. 1998). The pi‘emise of P]éintiffs’ argument is that the word “Iiabilify” invariably points
to negligence. But liability can exist without negligence, as the doctrine of strict Iiability
7i171ufst'ra;rres. Atmost, Plaintiffs’ argument ihay show that Paragraph 5 could be read to cover
Diamond’s négligence, but that is not the question. The quesﬁon 1s whether the agreement
unequivocally encompasses neingencé. It most certainly doi:s_not.

Plaintiffs also assert that if DuPont wanted to exclude Diamond’s negligence from
Paragraph 5, it “coﬁld have done so.” (PL Br. 53.) This inverts the Sellers rule, which presﬁmés
that an indemnification agreement does not cover an indemnitee’s own negligence, unless it
contﬁins some unmistakable indication to the contrary. Under settled law, DuPont need not show
that Diamond’s negligence was excluded; rather, Diamond must Si]OW that its negligence was
clearly covered.

- The Agreement’s release provision confirms that its indemnification provision does not
reéuire DuPont to indemnify Diamond. Diamond argues that Paragraph 6 requires DuPont to
indermify. But, by its terms, Paragraph 6 is a release. DuPont has explained the fundamental
difference between a release and a sole liability provisién. (DuPont Br. 44-46.)

Diamond f;)cuses on the word “against,” which it contends “connotes protection, not
merely relinquishment.” (Diamond Br. 10.) But suchrlanguage, commoﬁ in release provisions,
does not transform a release into an indemmification. (DuPont Br. 45.) vaing the phrase “from
kanrd against” its standard meaning does not read it out of the agreement; Instead, it simply

interprets that language as the parties likely understood it. In the cases Diamond cites, the word
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“against” appears in a prbvision that was clearly an indemmification, and in none of them was
that word given any special interpreﬁve significance. (Diamon(i Br. 1 1.) These cases do not
support the assertion that the word “against” can transform a release into an indemnification.

Both Diamond and Plaintiffs ignore other significant differences between Paragraphs 5
and 6, Paragi'aph 6 réleases- Diamond f:om “claims,” “causes of action,” “damag_es,” “costs,”
“éxpenses,” and “attorney and consuitaﬁt'fees.” Paragraph 5; 1n cbﬁtrasf, omits all éf those. And
Paragraph 5 makes DuPont “solely liable for the . . . environmentél condition of the Real
Property,” but Paragraph 6 uses a faf broader formulation, releasing Diamond from “any and all
c..claims .. . arising out of the .. envirénmenfal condition of the Real Property.” (Emphasis
added.)!? That the partieé .included_ “causes of action” and “fees” and “expenses” in
Paragraph 6’s release, but not in Paragraph 5°s indemnification shows that the parties did not |
intend Paragraph 5 to require DuPont to indemnify Diamond in connection with the causes c‘>f
actic;n, fees, and .expen-ses here.

Paragraph 8 confirms that Paragraph 5 does not require DuPént to indemnify
Diamond. Attacking a straw man, Plaintiffs refute the claim that DuPont’s duty of
indemnification is “only activated under the circumstances articulated in Pdragraph 8.” (Pl Br.
51). DuPont’s argument is that the Court must interpret the Agreement as a unified whole, and
so paragraph 5’s omission of Paragraph 8’s language covering “the defense” of Diamond and the

“payment of judgment entered against” Diamond confirms that the parties decided not to include

those same obligations in Paragraph 5. (DuPont Br. 46-47.)

12 Plaintiffs’ claims do not, as Diamond asserts, “depend[] on proof of the past environmental
condition of the Spelter site.” (Diamond Br. 13.) Even if Plaintiffs’ claims “arise out” of the condition of
the Spetter site, these claims are outside the scope of Paragraph 5, which omits the “arising out” language
found in Paragraph 6. '
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DuPont’s cross-claim for contribution from its co-defendants, including Diarhond, did not
invoke Paragraph 8’s sole-liability obligation. This contribution claim was not, as Paragraph 8
requires, an “action to inélude” Diamond in this litigation. By the time DuPont filed its |
contribution claim (as part of its Answer), Plaintiffs had already sued Diamond, and so Diamond
was alréaa’y included in the case. The contribution claim did nothing to prolong Diamond’s |
involvement in the case. or to increase its costs. And the condition precedent for the contribution
claim never materialiied. By its tgrms, the contribution élaim would have sprung into existence
only “[i]n the event that Plaintiffs” were to obtain a Jjudgment “againsf DuPont and one or more
of the other Defendants, jointly and severally,” and then “attempt to collect from DﬁPont a
portion of the total judgment which exceeds DuPont’s pro rata of coﬁlparative share.” (Aﬁs. of
Def. DuPont at 20-21 (10/4/04); see also Binder 1, p. 98, Ans. of Def. DuPont at 20 (6/3/05).)
That never happened. | |

This case did not involvé migmiion of soil, sediment, or water. The Circuit Court’s
mdemnification ruling was wrong for an additiona}, mdependent reason. (DuPont Br. 47-48.) It
was dependent on the incorrect premise that this case involves “fhe .off-site migration of soil,
sediment, groﬁndwater or surface water.” (Biﬁder 40,_ p. 18-362, Diamond Order at 8 (9/14/07).)
This clause relates to the off-site movement of the natural features of the property (earth and
water). Plaintiffs’ claims, however, are based on the airborne transmission of certain chemical
byproducts of the zinc smelting process that formerly occurred on that property. The Sale
Agreement does not cover such airborne emissions from the smelter.

The clause’s refé'rence to migration “froﬁl the Real Property,” rather than from “the
Business,” confirms DuPont’s interpretation. “The Business” is hot a “legal fiction.” (Dfamond

Br. 14.) Itis a defined term in the Agreement that expressly refers to the operation of a smelter.
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that “manufacturers zine dust and zinc co-products using secondary materjals.” (Preamble.)
Plaintiffs’ claims are about contamination associated with those manufacturing processes.”® If
the parties had wanted to include in the off-site migration clause liabilities rela.ting.to those
processes, they would have referred to “the Business” rather than (or in édditiop to) “the Real
Property.” But théy did not. By f(_ﬁrgoing that term, the parties excluded such liabilities.

 Plaintiffs cite tile“wastepile” asanad(iltlonal source of contamlnatlon Pléintiffs say
that the pile consisted of “dust containing fine metal particles.” (PL. Bf. 54-55.) But metallic
dust emitted from a zinc smelter is not “soil” or “sediment,” and DuPont never agreed fo assume
- Diamond’s liabilities in connéction with the airbofne movement of dust from the pile onto
adjoining properties. (DuPont Pet. 2_5—26.)

Finally, Plaintiffs try to minimize the significance of the omission of “air” from the off-
site migration clause. They assert that, had DuPont wanted to exclude airborﬁe emissions, “the
parties would surely have expressly articulated such an exception.” (Pi. Br. 55 1.59.) Butthe
agreement, as written, makés that intent clear. Whereas the clause otherwise tracks West
Virginia’s voluntary-remediation statute—which defines “contaminant” as “alteration of the
chemicai, physical or biological integrity of soils, sediments, air and surface water or
groundwater,” W. Va. Code § 22-22-2(d)---it conspicuously excludes the word “air.” This
omission shows that the parties inteﬁded to exclude airborne migration. And given that the
clause represents; a narrow exception to the Agreement’s overarching focus on the cbndition of

the plant site itself, est'ablished taw requires the Court to construe it narrowly. E.g., Powell v.

Time Ins. Co., 181 W. Va. 289, 295, 382 S.E.2d 342, 348 (1989).

2 Diamond incorrectly states that Plaintiffs’ claims were based on the “cnvironmental conditional
of the Real Property.” (Diamond Br. 15.) The claims were based on the environmental conditions of -
Plaintiffs’ own properties. And Plaintiffs alleged that those conditions were caused by industrial
operations carried out at the Spelter site——activities of “the Business.”
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C. Tryimg this Case as a Class Action Violated Due Process by Preventing
DuPont from Presenting Individualized Defenses R

To maintain this case as a class action, the Circuit Court barred DuPont from offering
individualized defenses, and relieved Plaintiffs of their burden of class-wide proof, This violated
DuPont’s due process right to present a defense at trial.

1. The Circuit Court maintained class treatment at the expense of a fair

- trial by excluding class-representative-specific evidence
The Circuit Court erroncously excluded all evidence of lead class representative
Lenora Pervine’s normal blood-lead test. Plaintiffs do not dispute the central facts concerning

the excluded blood-lead test of Mrs. Perrme, the lead class representative, including that (a) she

has lived next to the Spelter plant for decades, (b) she claimed that she, and the class she waé

supposed to represent, were at tisk of health problems as a result of ongbing exposure to elevated
lead levels, and (c) her 2005 blood-lead test showed normal blood-lead levels, below any level .of
concern. |

Mrs. Perrine’s normal blood-lead test would have directly refuted Brown’s testimony that
the comrnunify “contimuefd] to be exposed” (Binder 41, 9/20/07 Tr. 2609), that ongoing
eXposufe “continue[d] to put people at risk” (id.), and that “it was not safe to live in Spelter”
(Binder 41, 9/19/07 Tr. 2518). If any of thié were tru.e, then Mrs. Petrine’s blood-lead levels
would have been significantly elevated, not normal. (Binder 42, 9/25/07 Tr. 3294; see also id.
3289-90.) |

Mrs. Perrine’s blood-lead test is relevant regardless of whether it can be “extrapolated” to
the whole class. Plaintiffs cite no authority to the contrary. The class’s case depended on the
class representatives’ case. Thorn v. Jeﬂérson—Pz’!or Life Ins. Co., 445¥.3d 311, 318 (4th Cir.
2006); Avery v. State Farm Mut. Auto Ins. Co., 216 111 2d 1700, 139, 835 N.E.2d 801, 827 (2005).

Mrs. Perrine was the lead class representative. DuPont had a “right . . . to challenge the
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allegations of individual plaintiffs” and a “ri ght to raise iﬁdividual defenses against each class
member.” McLaughlin v. Am. Tobacco Co., 522 F.3d 215, 232 (2d Cir. 2008); see also Newton
v. Merrill .Cynch, Pierce, Fenner & Smith, Inc., 259 F.3d 1 54, 192 (3d Cir. 2001) (“[D]efendants
have the righf to raise individual defénses against each class member.”);. Guillory v. Am. Tobacco
Co., 2001 WL 290603, *9 (N .D. Tl. Mar. 20, 2001} (mem.) (“[T]f defendants were not aﬁle to
iﬁ&iiﬁdﬁé’lfyfpfrc;ﬁefiﬁta thépecuharmes of each classmelnbe;s case, tﬁé Vreﬂs’ult would be that
they would be denied the opporf:unity to prepare a defense.”).'
B Mrs. Perrine’s blood-lead test was relevant because it showed Mrs. Perrine’s normal
blood-lead level. Mrs. Perrine may not use the class she claims to represent té mask the
- weaknesses in her own individual claim. (DuPont Br. 57..) - |
That the court allowed DuPont to introduce the results of the ATSDR’s 1996 blood-lead
tests of chil.drén in the Spelter area changes nothing. Mrs. Perrine’s test proves something
- different from the ATSDR’s tests. See State v. O’Donnell, 189 W. Va. 628, 633, 433 S.E.2d
566, 571 (1993) (“[E]vidence is cumulative only when, by its nature, it is so substantially similar
in kind that it is almost idehtical to evideﬁce already admitted to the same point.”). Mrs,
Perrine’s test was the only measurerﬁent of any class representative’s blood. Mrs. Perrine’s test
was almost a decade more recent than the ATSDR’s tests. And Mrs. Perrine, unlike the children
who the ATSDR tested, had lived next to the smelter for decades. The jury apparently

* discounted the ATSDR tests; it would have been impossible for the jury to discount Mrs.

Perrine’s.

M Amicus West Virginia Citizen Action Group (“CAG”) concedes that it has reviewed none of the
record. {CAG Br. 1 n.1.) Nevertheless, CAG asserts that DuPont’s trial strategy was “contrary to the
settled law,” which, according to CAG, prohibits adjudicating a class’s claims by adjudicating the class
representatives’ claims. But CAG cites no settled law that supports its assertion, much less any case that
has upheld class-wide liability in the face of evidence showing that there is no liability to the class
representative, ‘ '
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The Circuit Court erroneously precluded DuPoné Jrom introducing the testimony of
eight of the ten class representatives. At trial, Plaintiffs called-only two of the ﬁen class
representatives to testify. Yet when DuPont sought to introduce testimony of the other eight
class representatives that none ever sought or received tests for the presence of arsenic;
cadmiﬁm, or lead in their bodies, and that none ever expressed concerns to a doctor about any
alleged exposure, the Circuit Court prohibited DuPont from doing so. (DuPont Br. 54-55 D

Plaintiffs only response is to assert that this testimony would not have aidedrthe jury “in

| deciding the ultimate issue in the liability phase™ of the trial. (Pl. Br. 58.) But, during the
liability phase, Plaintiffs showcased the argument that the class members’ worried about smelter
contaminatiog. (DuPont Br. 54-55.) The excluded testiﬁony Wou_ld have rebutted that
argument.

2. The Circuit Court maintained class treatment at the expense of a fair
trial by ignering individual variations that emerged 2t trial

The Circuit Court should have decertified the property class when Plaintiffs abandoned
their “diminished value” theory. (DuPont Br. 55-56.) The Circuit Court certified the property
class based on Plaintiffs’ representation that they could prove class-widé “diminution in value.”
But when Plaintiffs abandoned thié theory at trial, the Circuit Court refusedﬂ to decertify the
property class. |

The class certification order provides that Plaintiffs’ “damages for injuries to their
properties” raises the common factual issue of “property valuation” through “mass-appraisal.f’
(Binder 16, p. 7316, Class Cert. Order at 31-32 (9/14/06).) “Property damage,” held the Circuit

| Couﬁ, “Is a common issue that can be determined on a ciass~wide basis using the mass appraisal
technique.” (7d.-32.) The Circuit Court concluded that “mass appraisal” “satisflied] the

commonality requirement.” (/. 33.) Contrary to Plaintiffs’® suggestion (PL Br. 59), the Circuit
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Court never determined that remediation costs are common. Nor could it have, because
remediation costs necessarily vary from property to property. .
& * e
The Circuit Coﬁrt relieved Plaintiffs of their obligation to prove all elements of their
claims and barred DuPont from advancing individual defeﬁses to those claims. The Circuit
Court allowed the class action device to diminish DuPont’s substantive rights. This violated Due
Process. (DuPont Br. 57.)

Ill.  The Circuit Court’s Errors Resulted in Verdicts Against DuPont Even Though the
Evidence Shows that the Spelter Community Is Not at Increased Risk

A The Property Class Recovered the Cost of Property Remediation Without
Procf of Harm to Property '

The Circuit Court adopted a verdict forﬁ in Phase I that created liability for DuPont if it
was found to have “exposed” the Plaintiffs or their properties to arsenic, cadmium, or lead. The
term “exposure” was not defined in either the verdict form or the jury instructions. .Nothi'ng

| about the term implies or requires a levél of exposure that resulted in préperty damage. After the
jury returned a verdict against DuPont in Phase I, the jury was asked to consider in Phase I
whether the Property Class was “entitled” to remediation. The jury was given no guidance as to
what creates this entitlement. Plaintiffs do .not dispute this. (PI. Br. _61.) The verdict forins’ and
instructions. for Phases I and TIT allowed the Property Class to recover $55 million in damages
based solely on the Phase I “exposure” verdict; over DqPont’s objections, tﬁe Property Class was
never required to prove that the levels of aréenic, cadmium, or lead “caused harm to Plaintiffs’
properties.” (Binder 45, p. 20710, DuPont’s Obyjs. to Phase IIT Jury Instr., No.. 1A (16/12/07).)

Plaintiffs defend this outcome by claiming that the Phase T jury instructions required
proof that DuPont caused an unreasonable. risk of harm to Plaintiffs, (PL Br. 61.) But the jury

instruction they cite merely defined the standard of care for negligence; it did not explain the
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degree of harm or damage nécessary for an award of property damages. (Binder 42, 9/28/07 Tr.
3684-85.) In other words, the jury was asked only to decide whether DuPont created a risk of
harm, not whether that harm to property actually came to pass.
* More importantly, Plaintiffs do not explain how the iﬁst_ructions were adequate when
“exposure”—the key, ambiguous term of the verdict fbnnfwas left undefined. See Lively v.
- Rufis, 207 W. Va. 436, 445, 533 S.E.2d 662, 671 (2000) (holdmg that a verdict form “wés
fatally flawed in that it utilized the term ‘Vélue’ when that term was not defined in the |
int_errogatory itself or in the jury instructions™). 15
Finally, it is Plaintiffs, not DuPont, who seek to alter West Virginia law. While Plaintiffs
now invoke Brbwniﬁg v. Halle, 219 W. Va. 89, 632 S.E.2d 29 (2005), at trial they successfuliy
| objected to instructions based on thaf very case, wﬁich Wbuid have required them to prove that
the arsenic, cadmium, and lead emissions from the smelter cauéed harm to their properties.'® |
(See Biﬁder 42, p. 19349, DuPont’s Obj. to Instr., No. 15A (9/28/07); Binder 45, p. 20710,
DuPont’s Objs. to Phase Il Jury Instr., No. lA (10/12/07).) The failure to give these .instm_ctions
requires a new trigl.

B. The Circuit Court Adopted an Unjustified Medical-Monitoring Program

The Circuit Court adopted a dangerous and unjustified medical-monitoring program. The

program presents more health risks to the class than the plant allegedly did. No meaningfui

15 Plaintiffs also defend the outcome below by arguing that they “proved that the smelter’s
‘activities materially increased” carcinogens and toxins in the soils and homes of the class area.” (P1. Br.
62 (citing Browning v. Halle, 219 W. Va. 89, 632 S.E.2d 29 (2005).) But Plaintiffs’ own testing
disproves this assertion. See pp. 1-4 supra.

6 DuPont does not seek to change the West Virginia law of trespass, as Plaintiffs claim. (PL Br.
62.) This Court has not addressed the standard for trespass claims based on the release of de minimis
airborne pollutants from an industrial operation onto surrounding properties. As other courts have ,
recognized, public policy weighs against allowing massive recoveries based on such trespass claims.
(DuPont Br. 60-61.)
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showing of “increased risk™ is required for admission into the medical-monitoring program. And

no evidence justifies the forty-year program duration.

1. No meaningful showing of “increased risk” is required for admission
into the medical-monitoring program

Dr. Werntz’s justification for his dangerous program is that there has been “significant

~ exposure.” (Binder 467,710/72/077 Tr. 4039.) Dr. Werntz’s testimony about fhe need for medical
monitoring was based entirely on “adopting” the exposure and risk asséssment of Dr. Brown

(id. 4143), the soil scientist with no medicai expertise, see p. .22 supra. Although Plaintiffs claim
that “Dr. Werntz did not assume™ significant cIass-Wide eXposure to arsenic, cadmium, and lead
(P1. Br. 63), he admitted just that at trial:

Q. Aﬁd s0 you answered the question that you were sort of asking yourself—

b4

“Do we want to test for exposure or assume it”— your answer, vour
recommendation, is to assume exposure, right?

A.  Yes. Ultimately, that was my recommendation, yes.
(Binder 46, 10/2/07 Tr. 4143; see also id. 4149-51.)

Plainﬁffs have never disputed that the “increased risk” sufficient for admission into their
medical-monitoring program ié eéual to the risk from smoking a single pack of cigarettes over an
entire lifetime (that is, one cigarette about every three or four years). (Binder 46, 10/4/07 Tr.
4511-15.) As a matter of law, such an infinitesimally small risk cannot qualify as “significant”
under Bower.

2, The program’s CT scans would cause more cancers than the former
smelter allegedly has caused

On one side of the CT scan debate stand: (a) the United States Preventive Services Task
Force, the preeminent preventive health body in the country, which has concluded that the
benefit of screening asymptomatic patients “has not been establié._hed” and that CT scans pose

risks of “significant harms” (Binder 46, 10/2/07 Tr. 4153, 4156-58); (b) the authors of a
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November 2007 New England Journal of Medicine article, who have concluded that “there is
direct evidence from epidemiologic studies™ that radiation doses corresponding to “two or three
scans” result in “an increased risk of cancer” (1/15/08 Hr’g DX 1 at 4) (emphasts added); (c) the
authors of a March 2007 Journal of the American Medical Association article, Wﬁo have
concluded that CT screening for lung cancer is “an experimental procedure, based on an
uncorroborated premise” (Binder 46, 10/2/07 Tr. 416 1;64);; and (d) West Virginia’s largest and
preeminenf physician membership organizati.on, the West Virginia State Medical Association
(“WVSMA”), which has stated categorically in its amicus brief that these CT scans “will iikely
cause more cancer than they will ever find.” (WVSMA Br. 1.)

On the othéf side of the CT scan debate stand: (a) Dr. Werntz, who admitted that he
“didn’t actually do any calculation of the amount of radiation pedp}e would be getting
| undergoing these CT scans” (Binder 46, 10/2/07 Tr. 4167); and (b) Plaintiffs’ counsel, whose fee
award was substantiﬁlly increased by the $50 million value assigned to CT scans by the Circuit
Court (Binder 50, p. 23315, Pet. for Approval of Attorneys’ Fees (11/19/07); Binder 54,
p. 24935, Order re ‘Fees (2/25/08)).

In addition to failing to estimate the radiation doses associated with his plan (Binder 46,
10/2/07 Tr. 4165-67), Dr. Werhtz also admitted that he never quantified the radiation risk, or the
number of cancers among the class members, that his radiation doses would cause (id. 4170).
Plaintiffs’ description of Dr. Werntz’s supposed “risk-benefit analysis” contains not a word
abcut‘what Dr. Werntz actually did to anaiyze risk. (PL Resp. to WVSMA 5-7.)

By contrasi:, Dr. Valberg, a prqf@sspr who taught at the Harvard Schbol' of Public Health
for twenty-three years, calculated that Dr. Wemtz’s CT scans would cause an additional seventy

expected cancers among class members. (Bindér 46, 10/4/07 Tr. 4503, 4550-53.) The medical-
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monitoring program would thus cause many times more cancers than the former smelter
aliegedly has caused.”” As the WVSMA concluded with respect to this “mass screeﬁing,” “for
every cancer detected early by the medical monitoring program, the lung screeniﬁg aspect alone
will have caused seven more.” (WVSMA Br. 2.) |

As they did at trial, Plaintiffs dismiss the conclusions of the medical community by
asserﬁng that they are based on “old Vatomri_c bomb studies” and hlgher ;icrarsesi tha:n wﬂl be needed
fbr Dr. Wemtz’s chest CT scans. (Pl. Br. 68.) But the trial record shoWs that the National
A.cademy of Sciences, the International Commission on Radiation Protection, and other agenciesl
rely on data from a variety of well-accepted sources, inciuding data from J apanese. survivors, to
‘assess the riSks of x-rays and CT scans. (Binder 46, 10/4/07 Tr. 4608-11.) Modern studies lik;
the recent New England Journal of Medicine article make sophisticated “dose response
assessments” for radiation exposure, and scientific knowledge about increased risks accordingly
runs “very far and deep.” (Id.) Many Weli—lﬂlown and respected medical and public health
organizations, inciuding the American College of Chest Physicians, criticize and specifically “do
not recommend” precisely ﬁhe kind of “low-dose CT” séans Dr. Werntz prescﬁbes. {(Id. 4538—
39

Plaintiffs assert that Dr. Valberg, an expert called by DuPont, was, “[dluring CroSS-
examination,” “forced to acknowledge™ (P1. Br. 68) that “CT scans use|[d] a low dose of
radiation, less than one average background radiation a person receives in the United States, and
similar to that of a mammogram” (id. (quoting Binder 46, 10/4/07 Tr. 4615)). What really

happened is that Plaintiffs’ counsel handed Dr. Valberg a document not in evidence, and asked

i Dr. Valberg calculated that, even accepting Dr. Brown’s risk assessment, the smelter would cause
no more than “two to three” additional cancers among all class members. (Binder 46, 10/4/07 Tr. 4623-
24; see also Bxpert Report of Peter Valberg (May 2007) at 2, 31-33, 40, attached to DuPont’s Resp. to PL.
Notice of Filing Med. Mon. Plan {12/10/07) as Ex. G.)
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him to “read” the mammogram.statement ‘;hat Plaintiffs now quote. (Binder 46, 10/4/07 Tr.
4615.) Dr. Valberg complied, but testified that it is “a totally empty statemént” because it does
not describe “dose™ (id.), does not “refer to any particular device or exposure” (id. 4615-16), and
does not conclude “that these scans are safe” (id. 4616)?

Plaintiffs emphasize that the program’s CT scans are voluntary. (P1. Br. 1-2, 66-71; P1.

* Resp. to WVSMA 1-14.) But patient consent, under Bower, is not enough to transform a
medically unjustiﬁed test into something “that a qualified physician would prescribe based upon
the demonstrated exposure to a partic'ﬁlar toxic agent.” Bower v. Westinghouse Elec. Corp., 206
W. Va, 133, 142, 522 S.E.2d 424, 433 (1999). Whether or not CT scans are voluntary, the State
of West Virginia should not place its imprimatur on a program contammg these unjustified and
dangerous tests. Dr. Werntz has previously assumed that every class member who participates in
the medical-monitoring program and is eligible for a CT scan will get one at least every other
year for forty years. (See 1/15/08 Hr’g PX 2.) Plaintiffs, too, have adopted this assulﬁption
(when the magnitude of their attorneys’ fees depended on it), though they now try to disclaim it.
(See Notice of Filing Med. Mon. Plan 3-4, 6 (11/19/07); Binder 50, p. 23315, Pet, for Approval
of Attorneys’ Fees (11/19/07); 1/15/08 Hr gPX 5ati.)

That the Circuit Court is supposed to review the'medical-monitoring plan every five
years (PL Br. 69-70) provides little Qomfort. The Circuit Court’s wholesale adopﬁdn of
Plamntiffs’ proposed order, and its gratuitoﬁs, unfair attapks on witnesses (see, e.g., PL. Br. 68
n.69) shows that meaningful, unbiased review is unlikely.

3. The evidence does not support a forty-year program duration

Dr. Werntz testified that the forty-year duration was based entirely on a si'ngle lung-
cancer study of Japanese men completed in 1976. (4/12/07 Werntz Dep. Tr. 302-03, attached to

DuPont’s Post-Hr’g Sub. on Med. Mon. (2/1/08) as Ex. F.) He also admitted that other diseases
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included in his medical-menitoring program have much shorter latency periods. (See, e.g., id
188.) For example, Dr. Werntz ack:n_owledged that the latency period for decreased renal
function is “not more than five years.” (Icf.) The Circuit Court acted as if there was a single
latency period of forty years even though the evidence contradicted that conclusion.
“[A]dministrative convenienpe” cannot justify years of unnecessary medical procedures. (PL Br.

71)

*® * L

This Court should feverse the medical-monitoring judgment and decline to put the State’s
seal of approval on this unnecessary and irresponsible program.

C. The Punitive Damages Award Should Be Vacated

The punitive damages award is the product of the Circuit Court’s numerous errors and its
repeated refusal to curb Plaintiffs’® counsel’s inflammatory rhetoric in every phase of the trial.

L DuPont’s conduct does not support punitive liability

To support liability for punitive damages, Plaintiffs rely on DuPont’s conduct dui’ing two
time periods: 1928-1950, when DuPont owned and operated the smelter; and 1980-2004, during
the last part of which DuPont voluntarily returned to the site, purchased it, and cleaned it up.
Plaintiffs fail to identify evidence of conduct fr(;m either time period that can support an award
of punitive damages against DuPont under West Virginia law, which requires a showing that the
defendant “consciously and intentionally did some wrongful act or omitted some known duty.” -
Grovés v. Groves, 152 W.Va. 1, 7, 158 S.E.2d 710, 713 (1968); see also Bowyer v. Hi-Lad, Jnc.,
216 W Va. 634, 648, 609 S.E.2d 895, 909 (2004) (requiring “gross frand, malice, oppression, or
wanton, willful, or reckless conduct or criminal indifference to civil obligations affecting the

rights of others™) (internal quotation marks omitted).
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&. DuPont’s 1928-1950 conduct cannot support punitive damages

DuPont’s operation of the smelter———beginhing during the Coolidge administration and
ending during Truman’s—cannot support punitive damages. _
First, it is irrational and unfair to punish for conduct occurring more than a half-century

ago: irrational because it does nothing to punish any actual, culpable decision-maker; unfair——

- and, here, unconstitufional—because it applies modern standards and sensibilities post hoc, see

E. Enters. v. Apfel, 524 U.S. 498 (1998); Landgraf'v. USI Film Prods., 511 U.S. 244, 281 (1994)

(“Retroactive imposition of punitive damages would raise a serious constitutional question.”),

This is especially sd in the. environmental coﬁtext, in which today’s standards are far more
restrictive than those that applied wheﬁ DuPont operated the plant. Today’é Juries are unlikely to
discard their twenty-first-century attitudes about the environment when judging conduct from
sixty or eighty years ago.

Second, even if it were acceptable to punish DuPonfc for decades-old conduct, Plaintiffs
focus on conduct that does nﬁ't'satisfy West Virginia’s legai standard for punitive damages.
DuPont’s operation of the smelter was both lawful and in accord with industry standards.
Plaintiffs rely on three aspects of DuPont’s pre-1950 behavior: (1) the choice of technology used
in the plant; (2) the accumulation bf waste at the plant site; and (3) the sale of the plant in 1950.
None of these decisions was even negligent, much less wanton, willful, or reckless. |

The choice of plant technology caﬁnot éupport punitivg dumagés. DuPont transformed
the plant shortly after purchasing .it in 1928, replacing dirty horizontal retort furnaces with
cleaner vertical retorts. (DuPo;'lt Br. 7, 68.) Plaintiffs’ expert, Flowers, agreed that vertical
retorts are “cleaner” (Binder 40, 9/13/07 Tr. 1 165) and “a better operation than horizontal
retorts” (fd.; see alsb P1. Br. 74). And Plaintiffs’ éxpert, Amter, acknowledged that community

lawsuits ceased after the switch to vertical retorts. (Binder 42, 9/24/07 Tr. 2926.)
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Plaintiffs assert that the shift to the cleaner tebhnology was wanton, willful, or reckleiss
because the new design also increased production, which, they speculate, “le[]d to an even
greater environmental impact.” (Pl Br. 74.) But Plaintiffs cite no record evidence that
emissions, waste, or the “environmental impact” increased. ({d.) Nor do Plaintiffs sugge.ét that

the supposed increase in pollution was disproportionate to the increase in production, economic

‘activity, and taxes. To find punitive liability on this basis would require this Court to hold that
ari increase in manufacturing activity in West Virginia that results in any increase in pollution
subjects the manufacturer to punitive damages, even when the manufacturer simuitaneously
adopts cleaner technology. Such a rule would deter beiieﬁciial behavior and be devastating to the
State’s economy, |

That DuPont did not use a “bag Iioqse” does not support punitivé damages. Plaintiffs
assert that a bag house would have “control[led] emissions.” (P1. Br. 74 (citing Bincier 41, B
9/20/07 Tr. 276.1-62).) But Plaintiffs’ own expert admitted that no vertical retort zinc smelter in
the country ac:ttially used a bag house befcire 1950. (Binder 42, 9/24/07 Tr. 2926-27.)

Grasselli’s decision in 1913-1914, fourteen years before DuPont bought the smelter and

‘more than ninety years before trial, not to purchase a technology called a Cotirell Precipitator
does not support imposing punitive damagés agamst DuPont. There is no evidence that the
Cottreil process worked with the vertica] retort furnaces that DuPont installed. Nor is there any

| ‘evidence quantifying the reduction in emissicins that the process might have produced.

Plaintiffs : expert, Amter, admitied that he knew of no company anywhere that used a Cottrell |

I_’recipitator on retort furnaces before the 1930s. (Id.) Plaintiffs did not establish that DuPont

(through its predecessor, Grasselli) was negligent, much less reckless, in failing to incorporate

the Crottrelliprocess at Spelter. Cf. United States v. Carroll Towing Co., 159 F.2d 169; 173 (2d
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Cir. 1947) (Hand, J.) (deﬁning negligence as the failure to adopt précautions that would cost less
than the harm they can avert).'®

The accumulation of waste at the plant site cannot support punitive damages.

Plaintiffs attack “DuPont’s choice to store its waste onsite,” suggesting that DuPont should be

punished for not shipping it elsewhere or burning it. (P1. Br. 74.) Plaintiffs point to no evidence

s.upporting the wisdom of either alternative. Indeea, the option of burrniingﬂﬂié Waste 7wras
considered in connection with the remediation, and rejected as being not “proven” and as having
a potential negative “[i}mpact[] on [the] Community.” (DX 749 at DPZ0097828; see also
Binder 41,.9/ 18/07 Tr. 2252-57, 2271-74.)

| DuPont’s sale of the plant in 1950 also cannot support punitive danéages. Plaintiffs
assert that DuPont. was reckless in selling thé facility to another company rather than paying
$325,000 “to abate air pollution.” (P1. Br. 75.) But they cite no evidence that DuPont’s sale was
in response to concern about air pollution, and the trial evidence contradicts this"claim. See pp.
7-8 supra. Even if Plaintiffs’ éssertion were correct, flle sale would have breached no tért duty
and éaused no harm. DuPont had no duty to ﬁontinue to own the facility. And there is nothing

tortious about deciding to sell a facility rather than to outfit that facility with expensive new

| equipment.

DuPont’s record of complying with contemporary standards, upgrading the plant’s
operations to make it a cleaner operation, and resolving community environmental complaints

makes a finding of reckless disregard unsustainable.

18 Grasselli’s alleged conduct, whether if relates to the Cottrell Precipitator or the 1919 report, is
irrelevant to the punitive damages analysis for a more fundamental reason. The jury did not return a
verdict of liability against Grasselli. (Binder 42, p. 19451A, Verdict Form—Phase I (10/1/07).) Without
an underlying finding of liability and compensatory damages, Grasselli (and, by extension, DuPont as its
predecessor) cannot be liable for punitive damages related to the 1911-1928 operation of the smelter, Syl
Pt. 1, Garnes v. Fleming Landfill, Inc., 186 W, Va, 656, 413 S.E.2d 897 (1992).
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b. DuPont’s post-1950 conduct cammt support punitive damages

A half-century after selling the plant, DuPont returned to the site, repur chased it, and
voluntarily and successfulty remediated it. (DuPont Br. 7-10.) During this process, neither the
EPA nor the DEP ever found DuPont in violation of any regulations or requirements. (fd.)

That DuPont, in connection with its successful remediation of the site, did not test and

~ remediate the class members’ prapérties cannot support punitive liability. Plaintiffs ignore thef
undisputed evidence that both federal and state environmental agencies evaluated potential off-
.Slte contamlnatlon and concluded, respectlvely, that “[ﬂurther commumty—mde screening for
lead poisoning in Spelter 1s not mdicated at this time” (DX 648 at DPZ002357) and that “there is
no unacceptable risk to off-site residents due to off-site soil contaminants and . there is no
further need for off-site soil sampling” (DX 837). Plaintiffs cannot point to a single other case
holding a defendant liable for failing to conduct off-site testing, let alone in the face of the expert
regulators’ determinations that such testing is unnecessary. Thus, DuPont’s decision to rely on
EPA and DEP off-site testing, rather than to conduct its ovtfn'redundant tests, cannot have
amounted to a “conscious disregard of a known duty,” much less mallclous or wanton conduct.
As DuPont argued in its opening brief (DuPont Br. 70-71), the federal Due Process
Clause forbids punishing a defendant for “domg what the law plainty allows him to do.”
Bordenkircﬁer v. Hayes, 434 U.8. 357, 363 (1978) (quoted in BMW of N. Am., Inc. v. Gore, 517
U.S. 559, 573.11. 19 ( 1996)). Plaintiffs do not dispute that “the law plainty aliow[ed]” DuPont’s
temediation plan. Jd. The regulatory approval gave DuPont a “bona fide claim of right,”
rendering the award improper under state law as well. See Warden v. Bank of Mingo, 176 W.
Va. 60, 65, 341 S.E.2d 679, 684 (1985) (“A wretlgful act done under a bona fide cleim of right

and without malice in any form constitutes no basis for punitive damages.”). Accordingly, the
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choices made by DuPont in conducting the remediation cannot be the basis for imposing punitive
damages.
DuPont’s interactions with state and Sederal officials in connection with the

remediation also cannot support punitive damages. Plaintiffs state that DuPont “subverted the

administrative processl’ (PL Br. 78), but they do not describe any actllal wrongdoing: They note -

- that DuPont “work[ed] closely with the ‘WVDEP,” “spoke with officials at the. WVDEP ” and
hired a consultant who had “close ties to the WVDEP.” (PL. Br. 79.} None of those allegations
describe wrongful conduct. Moreover, Plainti_ffs' cite no evidence of any interactions with the
EPA, which deemed the voluntary remediation adequate and chose not to place the site on the
Superfund list. (Binder 50, 10/17/07 Tr 5-464-65 .) Evenif, in spite of the regulatory agencies’
approval, the remediation could somehow be deemed ilegligent, evidence that DuPont “work[ed]
closely” with a regulator does not demonstrate willfulness, wantonness, or reckleseness.

| Plaintiffs again ignore that DuPont had a conetitutional rigltt to petition state and federal
regulators. (See DuPont Br. 30-3 1) Their heavy reliance on “working closely”. With the DEP
(PL Br. 79) contradicts their argument elsewhere that they relied on .this evidence solely for
mmpeachment (ie. 37);

DuPont’s communications with area residents cannot support pumtwe damages.
Pla1nt1ffs allege that DuPont made misrepresentations to the class members. (Pl. Br. 80. ) These
allegations are false. See pp. 11-12 supra. The trial evidence shows that DuPont went to great
lengths to keep the community informed about the smelter remediation. See id.

In any event, the alleged mlsrepresentahons were not the basis of liability: Plaintiffs
nelfer presented a fraud claxm to the jury; nor did they establish that any alleged

| misrepresentations caused their alleged injuries. Although Plaintiffs used this evidence to
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inflame the jury, their legal claim was that their injuries resulted from smelter emissions and the
failure to remediate off-site. Because the alleged musrepresentations did not cziuse Plaintiffs’ |
claimed injuries, the alleged mi.srepresentations cannot support punitive liability. State Farm |
Mut. Auto. Ins. Co v. Campbell, 538 U.S. 408, 422 (2003) (“A defendant’s dissimilar acts,

mdependent from the acts upon which 11ab111ty was premused, may not serve as the basis for

pumtlve damages.”); Burke v. Deere & Co ,6F.3d 497 511 (8th Cir. 1993) (“Only ev1dence
which is relevant to the conduct for which liability is imposed can support an award of punitive
damages.”).

~ In a footnote, Plaintiffs i:i’ic three cases, involving fraud and defamation by a bimk, failure
to warn of product hazards, and “failure to secure an area around a hole in the floor.” (P Br. SO
n.94.) Those cases shed no light on this one. None of them imposed liability for a state-
approved remediation, and none based punitive liability on conqiuct thfit was not the basis of
ci)mpensatory liability. | |

Imposing punitive damages for failing to go beyéna" what the State required is against
public policy. Plaintiffs do not ifespond io DuPont’s a'rgument that imposing punitive damages
based on DuPont’s participation, Vat a cost of over $20 million, in a state-approved environmental
remediation is against public policy. (DuPont Br. 72-73.) _

Plaintiffsi’ own expert, Dr. Flbwers, testiﬁed that the “smelter site is a very good example
of taking a highly-contaminated‘ site, remediating it and piitting it back into useful service.”
(Binder 40, 9/13/07 Tr. 1085-86.) Impoéing punitive damages against DuPont—the only one of
the plant’s owners willing to step up to the plate and remediate—for failing to extend the cleanup
off-site will serve only to cause companies to think twice before voluntarily undertaking an

environmenta] cleanup in West Virginia.
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2, The Circuit Court viclated DuPont’s due process rights by refusing to
instruct the jury that it could net punish DuPont for
dissimilar conduct

The jury instruction that DuPont proposed and that the Circuit Court réfused was taken
virtually verbatim from State Farm, as quoted in Boydv. Goffoli, 216 W. Va. 552, 560, 608

S.E.2d 169,177 (2004). Plaintiffs do not dispute that the instruction correctly states the law.

T Plaintiffs assert tha the instruction fo the jury that it could ““consider evidence of actual

harm to nonparties, but only if the karm to nonparties was cansed by the same cmlduct that
allegedly harmed the plaintiffs’” “a(-:complishe_s the same purpose as DuPont’s requested
instruction.” (P1. Br. 82-83 (emphasis added by Plaintiffs).) Not so. Tile evidence of unrelated
conduct in this case went far beyond c;ohduct that was alleged to have harmed non-parties. It
included conduct that Plaintiffs painted as nefarious, but did not link to any actual injuries to
others. For 'ekample, Plaintiffs sought to inflame the jury with allegations of document
destruction at Parkersburg (e.g., Binder 50, 10/16/07 Tr. 5366-75), ex parte contacts with a
member of this Court (e.g., Binder 40, 9/13/07 Tr. 1292-96; Binder 50, .10/ 17/07 Tr. 5595-96),
and “killing monkeys™ with C8 (e.g., Binder 50, 10/16/07 Tr. 5384; Binder 50, 10/18/07 Tr.
5779). DuPort was entitled to an instruction informing the jury that it could not base punitive
damages upon “dissimilar acts, independent from the acts upon which [it] based [its] previous
findings of liability.” V(Binider 50, p. 23140, DuPont’s Obj. to Phase IV Instr., No. 5 (10/1 8/07).)
Plaintiffs® assertion that the éonduct relating to Parkersburg and the conduct at Spelter
were not dissimilar (PL. Br. 83), besides being wrong, misses the peint. DuPont stiil had a right
to try to persuade the jury that the e.vidence was too dissimilar to be a basis for punishment. The

evidence should not have been admitted in the first place, but, once admitted, the Circuit Court’s

refusal to instruct the jury on this principle undermined DuPont’s defense.
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3. Plaintiffs’ arguments were impermissible and highly prejudiéial
The Circuit Court abused its discretion by alloWing Plaintiffs’_ counsel to repeated]y.urge ‘

the jury to “send a message” to large, out~of-state corporations. (DuPont Br. 75-76.) The
proposed “message” was that mountaintop mining—an industry that has nothing to do with this E

case, but that a West Virginia jury could be expected to feel strongly about—would not be

tolerated, and that “carpetbaggers™ who “rap[e] the natural resources” of West i/xrgmla would be
punished. (Binder 50, 10/18/07 Tr. 5783.) | | |

Plaintiffs’ only response is that in Skibo v. Shémrock Co., 202 W. Va. 361, 504 S.E.2d
188 (1998), this Court decl.in.ed to reverse a judgment for compensatory damages based on half a
sentence of argument. There, the plaintiff’s lawyer told the jury: ““If you’re going to make [the
defendant] pay the price for ﬁrhat he .did and send—send a message—to this cbmmunity, you
have to give a verdict big enough so the State . .. . Id. at 364, 504 S.E.2d at 191. Before the |
- plaintiff’s lawyer could eveﬁ finish his sentence, there was a sidebar and the plaintif®s lawyer
“then abandoned that line of argument.” Id. This Court did not condone or endorse the
argument; it held merely that, in context, the argument “[did] not warrant reversal.” Id at 365,
‘504 S.E.2d at 192,

Plaintiffs’ improper arguments in this case were far more extensive and prejudicial than
the isolated aﬁd quickly abandoned sentence fragment in Skibo. Here, Plaintiffs’ counsel
engaged in inflaramatory, baseless rhetoric throughoﬁt the entire trial:

. During Phase 1, counsel suggésted, falsely, that DuPont had “phonied up—

information to the EPA about the dangers of cancer for those kids in
Parkersburg.” (Binder 42, 9/25/07 Tr. 3353.)

. During the Phase II closing argument, counsel stated that “[nJobody in this
courtroom has a right to hurt anybody. Even if it’s a small risk, you can’t do it.
But a corporation has a different analysis in their minds. The corporation is,
‘Well, we can hurt some—we can hurt a few people~—we can hurt a few people
when we start looking at the numbers.” (Binder 46, 10/9/07 Tr. 4664.)
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. During the same closing, Plaintiffs’ counsel also stated, without any basis in the
evidence, that medical monitoring would reveal “disease clusters . . . in this
community.” (Id. 4696.) He also stated, falsely, that DuPont’s expert “violated
the law,” “lied,” and was “a fraud.” (Jd. 4779.)

® During the Phase IV closing argument, counsel told the jurors that they were the
“first jury that’s gonna have to make a decision about West Virginia.” (Binder
50,.10/18/07 Tr. 5783-84.) He urged the jury to award an amount that would end
all pollution in West Virginia and stop “carpetbaggers” from “blowing tops off of

“mountains,” “polluting your rivers,” and “raping the natural resources of this
area.” (Id. 5783.) . : :

. The Phase IV closing argument also featured a video of a burglar breaking into a
home. Counsel compared DuPont to that burglar: “He’s breaking into the house,
and he’s stealing your most prized possession. . .. Is there any more possession
that’s more important to you than your health . . . the health of your family and
the welfare of your community?” (7d. 5788-89.)

Such “persistence . . . could not fail in making its impression on the minds of the jurors.”
Hendricks v. Monongahe.la W. Penn. Pub. Serv. Co., 111 W. Va. 576, 586-87, 163 S.E. 411, 416
(1932). | | |

The availability of punitive damages rendered the prejudicial impact of such improper
argﬁment greater here than it was in Skibo. In Skibo, the jury was instructed to award an arﬁdunt
of damages that would comﬁensate the plaintiff for his injuries. No matter how offended the jury
may have been by the defeﬁdant’s conduct, its verdict was cabined by the extent of the harm
suffered by fhe plaintiff. The Skibo jury awarded only $50,000, an amount that demonstrated the
absence of prejudice resulting from the plaintiff’s closing argument. 202 W. Va. at 363, 504
S.E.2d at 190. Here, the award of punitive damages provided an unfettered outlet for the jury to
respond to Plaitiffs’ inflammatory arguments—and the jury took advantage of that outlet to the
tune of nearly $200 million. That outrage may well have been directed at practices that had
nothing to do with this case. |

Plaintiffs contend that their lawyer’s closing argument was acceptable because one of the

primary purposes of punitive damages is to ““deter others from pursuing a similar course.”” (P
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Br. 84 (quoting Davis v. Celotex Corp., 187 W. Va. 566, 569, 420 S.E.2d 557,560 (1992).) But
there was nothing “similar” about the conduct targeted by counsel’s inflammatory appeals. A
new trial is the only adequate remedy for this constitutional violation,

4, The punitive dameages are grossly excessive!®

This Court has recognized that “local juries and local courts naturally will favor local

plaintiffs over out-of-state (often faceless, publicly held) corporations when é\ﬁf&i’fiéﬁﬁmtive
damages” in order to “redistribute wealth from with_ouf fche state to within.” Garnes v. Fleming
Landfill, Inc., 186 W. Va. 656, 665, 413 S.E.2d 897, 906 (1992). The U.S. Supreme Court has -
expressed similar concerns. Honda Motor Co. v. Oberg, 512 U.S. 415, 432 (1994). In part for
thosé reasons, the Supreme Court has irhposed bdth procedurai and substantive limits on punitivé :
damages, including “exacting appellate review” to ensure that the punitive damages are not
“grossly excessive.” State F. aim Mut. Auto. Ins. Cb. v. Campbell, 538 U.S. 408, 417-18 (2003).

| This case shows why these safeguards are critical. All of the named piafntiffs and most

of the class members are local residents. Those who no longer live in Harrison County once did.

And all of the jurors know members of the class.

DuPont, by contrast, is the quintessential “out-of-state (often fdceless, publicly held)
corporation[],” Garnes, 186 W. Va. at 665, 413 S.E.2d at 906, that lacks a “strong local

presencel[]” in Spelter, Honda', 512 U.S. at 432, At trial, counsel for Plaintiffs repeatedly

appealed to the jurors® bias against out-of-state corporations—going so far as to call DuPont and

other industrial companies “carpetbaggers” who have been “raping the natural resources of this

area.” (Binder 50, 10/18/07 Tr. 5783.) And after trial, the Circuit Clourt rubberstamped the

19 In the eleven pages Plaintiffs’ brief devotes to the excessiveness of the punitive damages award,

Plaintiffs cite the record not once. (PL. Br. 84-94.)
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outcome, signing lengthy pfoposed orders drafted by Plaintiffs’ counsel with minimal alteration.
This Court should provide the exacting review that the Circuit Court did not. |

Though Plaintiffs assert that it was not the Circuit Court’s place “to arbitrarily decide
v;/hether the compensatory award itself was sufficient punishment and replace the jury’s verdict

with its own” (PL. Br. 85), they ignore the U.S. Supreme Court’s repeated warning that state

courts must ensure that the amount of punitive damages is no more than reasonably necessary to
“satisf]y] the State’s legitimate obje.ctives”_ and “go[es] no further,” State Fafm, 53 8. U.S. at419-
20; see also BMW of N. Am., Inc. v. Gore, 517 U. S 559, 584 85¢( 1996) (ordermg remittitur of $2
million punitive award because “there is no basis for assuming that a more modest sanction

would not have been sufficient” to serve Alabama’s interests and noting that courts had an

| obligation to.“consider[] ‘whether less drastic remedies could be expected to achieve”

deterrence). A punitive award that goes beyond what is necessary to punish and deter “furthers

no legitimate purpose” and, accordingly, is the very definition of “an arbitrary deprivation of

| property.” State Farm, 538 U.S. at 417, “[P]unitive damages should only be awarded if the

defendant’s culpability, afier having paid compensatory darnages, is so reprehensible as to
warrant the imposition of further sanctions to achieve punishlﬁcnt or deterrence.” Id. at 419
(emphasis added).

The punitive award goes beyond what 1 necessary to punish and deter. The jury
awarded, and the Circuit Court approved, a forty-year medical monitoring program for a class
whose members evidenced no increased health risk, and a $55 million dﬁméges award for the
cleanup of thousands of properties in the ﬁve-_by—seven-mile ciass area where the overwhelming
inajority of contaminant measﬁrements are below cleanup levels. Plaintiffs make no showing

that these awards are insufficient to deter companies from failing to take precautions to prevent
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harmful emissions in the future. Given the massive disparity between the amount of
compensatory damages and the alle gedly avoided costs, no amount of punitive damages is
necessary, and certainly nothing close to $200 million.

Plaintiffs’ arguments regarding the Supreme Court’s three guideposts aﬁd thi‘s Court’s

Garnes factors do nothing to contradict that conclusion.

The degree of reprehensibility of thé conduct. Plaintiffs try to shloerlﬂlgrrnﬂ thlS chris'e into
each of the five reprehensibility factors identified in State Farm, but the question is nof whether
ong, two, or five State Farm factors are present, but instead whether DuPont’s conduct “was
sufficiently egregious to justify a punitive sanction” of $196.2 million. BMW, 517 U.S. at.S 83;
see also id. at 575 (“ekemplary damages iinposed on a defendant should reflect the enormity of
his offense”) (internal quotation marks omitted). In other words, the Court must determine
whether “the extraordinary size of the award . s explained by the eXtréordinary wrongfulness
of the deféndant’s behavior.” | 1d. at 595 (Breyer, J.., concurring). o

The evaluation of whether the conduct in this case is so heinous as to warrant a
punishment of $196.2 cannot be conducted in a vacuum. Instead, the Court must place the
condﬁct at issue on a spectrum of reprehensibility by comparing it to-thc; conduct in other cases

in which punitive damages have been imposed. Such a comparative inquiry compels the

20 - See, e.g., Chicago Title Ins. Corp. v. Magnuson, 487 F.3d 985, 998-1001 (6th Cir. 2007) (barring
punitive damages in a retrial on a claim for tortious interference with a contract because plaintiff could
not prove that ““the defendant’s culpability, after having paid compensatory damages, is so reprehensible
as to warrant the imposition of further sanctions to achieve punishment or deterrence’””) (quoting State
Farm, 538 U.S. at 419); Inter Med. Supplies, Ltd. v. EBI Med. Sys., Inc., 181 F.3d 446, 467-70 (3d Cir.
1999) (reducing $50 million punitive award for breach of contract and fraud to $1 million because “large
compensatory damages [$48 million] have been awarded” and “high, casily calculable conipensatory
damages may more appropriately be accompanied by a Jower punitive damages ratio™).
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conclusion that DuPont’s conduct does not warrant one of the largest punitive exactions in West
Virginia’s hi_story.21 |

Whatever adjectives Plaintiffs may use to describe DuPont’s conduct, they cannot deny
that throﬁghoilt DuPont’s tenure operéting the plant, it operated lawfully and in accordance with

industry standards. Nor can Plaintiffs deny that during the period it operated the smelter, DuPont

upgraded the plant’s operations, resolved community- complaints, and provided the countfy with

a needed product and the residents of Spelter with paying jobs. Durihg the period after it
returned to the site, DuPon'f, alone among the prior owners, took responsibiﬁty for rémediatin g
the groﬁnds, Spending $20 million to restore the property to a green, useable space. (Binder 41,
- 9/17/07 Tr. 1958.) These facts show that DuPont’s cénduct does not warrant one of the Iargeﬁt
Vpunishments in the State’s history.

Plaintiffs’ claiin that all five State Farm reprehensibility factors are presgﬁt here 1s
unpersuasive. |

F irst; despite Plaintiffs’ present attempt to characterize th.is as a case in which thejr ,
“persons and prbperties were injured” (Pl. Br. 86), Plaintiffs’ counsel_has previously cbnceded
that, “Ti]f Iyou have an iliness and you think it’s felated to the smelter, then you have to file an
individual lawsuit. This class action does not address those pérsonal mjuries.” (Binder 40,

9/12/07 Tr. 855; see also Binder 42, 9/24/07 Tr. 3077 (concession of Plaintiffs’ counsel that “we

A DuPont’s conduct does not even compare to conduct that has been found to Jjustify substantial
punitive damages. See, e.g., Hilao v. Estate of Marcos, 103 F.3d 767 (9th Cir. 1996) (affirming punitive
award of $1.2 billion in class action on behalf of thousands of plaintiffs in case involving kidnapping,
torture, and murder); Planned Parenthood of Columbia/Willamette, Inc. v. Am. Coal. of Life Activists, 422
F.3d 949 (9th Cir. 2005) (reducing aggregate punitive award against multiple defendants from $108.5
million to $4.7 million in case involving death threats and similar acts of physical intimidation), cert.
denied, 547 U.S. 1111 (2006); Licea v. Curacao Drydock Co., 584 F. Supp. 2d 1355, 2008 WL 4808725
(S.D. Fla. Oct. 31, 2008) (setting compensatory damages at $50 million and punitive damages at $30
million in case involving enslaving three individuals and forcing them to work sixteen-hour days at a
shipyard in Curacao for fifteen years).
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have no personal injury claims™); Binder 46, 10/2/07 Tr. 3947 (concession of Plaintiffs’ counsel -

that “this 1sn’t a personal injury claim™).)
Second, the evidence does not show a reckless disregard for the health or safety of the
- class. Plaintiffs cite no record evidence at all. (See PL Br. 84-94.) They merely assert that

“DuPont did nothing to warn the residents” (id. 87), but the facts are otherwise, see pp. 11-12

&upm.
Third, Plainfiffs’ assertion that “{t]he targets of DuPont’s conduct were financially

vulnerable” (id.) is mistaken. This fa.ctor focuses on whejther plaintiffs were targeted because of

their financial vulperability, ﬁot merely on whether they are vulnerablé. See BMW, 517 U.S. at

576 (“intliction of economic injury, especially when . . . the target is financially vulnerable, can

warrant a substantial penalty”) (emphasis addéd); In re Exxon Valdez, 490 F.3d 1066, 1087 (9th _

Cir. 2007) (“there must be some kind of intentional aiming or targeting of the vulnerable™),
vacated and remanded on other grounds sub nom. Fxxon Shipping Co. v. Baker, 128 S. Ct. 2605
(2008). .Plaintiffs conceded below that “there was ﬁo ¢Viden¢e that DuPont intentionally sought
to expose Plaintiffs to emissions from the smelter,” much less that DuPont targeted them because
of their financial position. (Binder 52, p. 24136, Pls.” Resp. to DuPont’s Mot. to Vacate Under
Garnes at 7 (12/17/07).) |

| Fourth, PIainﬁffs’ assertion that “DuPont’s conduct in Spelter was part of a pattern and
prac%i_ce by DuPont to minimize infofmation made available to people affected by their actions”™ (
also is misguided. (PL Br. 88.) They base this assertion on evidence relating to Parkersburg,
which they seek to tie to Spelter through the so-called “Connecting the Dots” document. (/d.)
The reprebensibility guidepost, however, “does not permit céurts to expand the scope of thé case

s that a defendant may be punished for any malfeasance.” State Farm, 538 U.S. at 424. To the
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contrary, in determining whether a defendant should.be freated as a recidivist, “courts must
eﬁsure [that] the conduct in question replicafes the prior transgressions.” Id. at 423. “By
defining [their] harm at a sufficiently high level of abstraction”——such as. mjnimiiing information
made available to people—Plaintiffs “can make virtually any prior bad acts of the deféndant into
evidence of recidivism.” Williams v. Condgra .Pc)ultry Co., 378 F.3d 790, 797 (8th Cir. 2004).

“The Supreme Court has therefore emphasized that the relevant behavior must beiééﬁr;ed at a

low level of generality.” 7d. ‘;Due process does not permit courts, in the calculation of punitive
damages, to adjﬁdica‘ce tﬁe merits of other parties’ hypothetical claims against a defendant under
. the guise of the repréhensibility analysis.” State Farm, 538 U.S. at 423. |

| That both Parkersburg and Spelter are listed in the “Connecting the D;)ts” document
changes nothing. The two sites appear on a list on a single page of a 39-page document. (PX
71769 at DPZ0332764.) Nothing else in th_e Idocument sheds any light on whether the two sites
are similar in any way. And the conduct on which the punitive award in this case Was.based
could not have involved the alleged “minimiz[ing}” of information, which Plaintiffs do not allege
was a tort. Accordingly, even if it were a fair inference from the “Connecting fhe Dots”
(iocumeﬁt that DuPont sought to.“minimize information” (PL Bf. 88) aboutboth Spelter and
Parkersburg, that is insufficient to justify treating Parkersbuf_g and Spelter as being two instances
of 1dentical conduct without é greater showing of similarity.

Finally, even Plaintiffs don’t contend that this case involves “intenﬁonal malice.”
Although they do assert that “DuPont intentionally misled the Plaintiffs concerning the extent of
the contamination to their property and the substantial health risks resulting from the
Defendant’s acts” (id.)—an assertion that is contrary to the record, see pp. 11-12 supra— they

ignore that this factor focuses on whether “the harm was the result of intentional malice, trickery,
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or deceit,” State Farm, 538 U.S. at 419 (emphasis added). Plgu'ntiffs have never .claimed, much
less proven, that théy were injured in any way by the misrepresentations they have alleged.
Accordingly, the fifth State Farm factor is not present in this caée. |

Whether DuPont’sr conduct is compared to punishable conduct in other cases or measured

against the five State Farm factors, it does not warrant one of the largest punitive awards in the

State’s hfstory. This ﬁrsf and most impoftant guidepost accordingly shows that the $196.2
million punitive award is grossly excessive.

Raiia. There is no safe harbor for all punitive awards that are less than five times th¢
compensatory damages. U.S. Supreme Court precedent baré that reading of this Court’s cases.
The Supreme Court explained in State Farm fhat “Iwlhen compénsatory damages are Substaﬁtial,
then a lesser ratio, perhaps only equal to compensatory damages, can reach the outermost limit of
the due process guarantee.” 538 U.S. at 425. The Court twice reiterated this admonition Just last
year in Exxon Shipping. See 128 S. Ct. at 2626, 2634. It observed that because the class
recovery of §5 00 miltion in that case was “substantial,” “the constitutional outer limit may well
be 1:1.” Id. at 2634 n.28. Applying these Sﬁpreme Court precedents, a federal appeals court
recently held that a ratio of 3.13:1 would amount to an unconstitutional punishment and reduced
the punitive damages to bear_ a 1:1 ratio to the compensatory damages. Jurinko v. Med.
Protective Co., 2008 WL 5378011, at *11-13 (3d Cir. Dec. 24, 2008) (unpublished). Many other

courts have drawn the line at 1:1 or lower.*?

7 See, e.g., Bachv. First Union Nat’l Bank, 486 F.3d 150, 154-56 (6th Cir. 2007) (reducing 5.6:1
ratio to 1:1 where compensatory damages were $400,000); Boerner v. Brown & Williamson Tobacco Co.,
394 F.3d 594, 602 (8th Cir. 2005) (reducing ratio from 3:1 to 1:1, notwithstanding that conduct was )
“highly reprehensible”—deceiving the public about the health risks of smoking and thereby causing the
painful, lingering death of the plaintiff"s decedent) (internal quotation marks omitted); Williams, 378 F.3d
at 799 (reducing punitive award from $6 million to $600,000 because $600,000 compensatory award “is a
lot of money™); Martinez v. Thompson, 2008 WL 5157395 (N.D.N.Y. Dec. 8, 2008) (reducing aggregate
ratio from 2:1 to 0.5:1 where compensatory damages were $450,000); Licea v. Curacao Drydock Co.,
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b

Here., the $55 million remediation award is “substantial.” Although Plaintiffs éontend
that the compensatory damages are not substantial because théy are being divided among a class
of thbusands (PL. Br. 88), the Sppreme Court has definitively rejected this reasoning. In Exxon
Shipping, the plaintiffs afgued'that th_e $500 million aggregate compensatory damages should not

be treated as substantial because, on average, each class member received onIy approximately

$15,500. (Resp. Br. 60, Exxon Shipping Co. v. Baker, 128 S. Ct. 2605 (2008) (No. 07-219).)
The Court rejected this argument, explaining;
The criterion of “substantial” takes into account the role of punitive damages to
induce legal action when pure compensation may not be enough to encourage
suit, a concern addressed by the opportunity for a class action when large numbers
of potential plaintiffs are involved: in such cases, individual awards are not the -
touchstone, for it is the class option that facilitates suit. . . .
Exxon Shipping, 128 S. Ct. at 2634 n.28.

Plaintiffs also contend that the estimated vatue of the medical monitoring should be

included in the compensatory damages for ratio purposes. (Pl Br. 89-90.) But they elsewherc

2008 WL 4808725, at #3-8 (S.D. Fla. Oct. 31, 2008) (in bench trial, setting ratio at 0.6:1 where
compensatory damages were $60 million); Adidas Am., Inc. v. Payless Shoesource, Inc., 2008 WL
4279812, at *16 (D. Or. Sept. 12, 2008) (reducing ratio from 4.5:1 to 0.5:1 where compensatory damages
were $30 million); Zakre v. Norddeutsche Landesbank Gironzentrale, 541 F. Supp. 2d 553, 563-67
(S.D.N.Y. 2008) (reducing punitive award from $2.5 million to $600,000 where compensatory damages

- were roughly $1.5 million); STip-N-Slide Records, Inc. v. TVT Records, LLC, 2007 WL 3232274, at *30
(S.D. Fla. Oct. 31, 2007) (reducing ratio from 3:1 to 1:1 under state law); Thomas v. iStar Fin., Inc., 508
E. Supp. 2d 252, 263 (S.D.N.Y. 2007) (reducing $1.6 million punitive award to $190,000 because the
plaintiff “was awarded a very substantial amount in compensatory damages, making a punitive award
equal to the compensatory damage award more appropriate”); Kent v. United of Omaha Life Ins. Co., 430
F. Supp. 2d 946, 957-60 (D.S.D. 2006) (reducing 3:1 ratio to 1:1 where compensatory damages were
$2,400,000), aff"d in part, rev'd in pari on other grounds, 484 F,3d 988, 998 (8th Cir. 2007); Casumpang
v. Int’l Longshore & Warehouse Union, 411 F. Supp. 2d 1201, 1219-21 (D. Haw. 2005) (reducing ratio
from 4.2:1 to 1:1 where compensatory damages were $240,000 and conduct entailed “a moderate degree
of reprehensibility™); Watson v. E.S. Sutton, Inc., 2005 WL 2170659, at 19 (S.D.N.Y. Sept. 6, 2005)
(suggesting that 1:1 was the constitutional maximum in employment discrimination case where
compensatory damages were $1,554,000, but ordering a remittitur to less than half of the compensatory
damages under Fed. R. Civ. P. 59), aff"d, 225 F. App’x 3 (2d Cir. 2006); Hudgins v. Sw. Airlines, Co.,
2009 WL 73251 (Az. Ct. App. Jan. 13, 2009) (reducing ratio from 8:1 to 1:1 in false arrest/malicious
prosecution case in which compensatory damages were $500,000 per plaintiff); Stevens v. Vons Cos.,
2009 WL 117902 (Cal. Ct. App. Jan. 20, 2009) (affirming reduction of ratio to 1:1 in retaliatory
discharge/sexual harassment case in which compensatory damages were $1.2 million).
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argue that class members arc not required to undergo testing and that periodic reassessments of
the program could result in elimination of CT scané from tﬁe program. (Id. 66-70.) Indeed, their
own expert admitted that the participation i‘ates sﬁpporting this es,tirn.ate are at best a guess. (See
Binder 54, p. 24676, Werntz Med. Mon. Econ. Rep. at 1 (3/30/07), Ex. I to DuPont’s Post-Hr’g

Sub. re Med. Mon. (2/1/08).) This estimated value is far too speculative to be inchuded in any

ratio. See Garnes, 186 W. Va.-at 668, 413 S.E.2d at 909 (potential h;n;lmustbé ‘erikﬂerly” to
| occur); BMW, 51? U.S. at 58i .(same); Pulla v. Amoco Oil Co., 72 F.3d 648, 659 n.17 (Sth Cir.
1995) (retired Supreme Court Justice White, sitting by designation) (“The [Supreme] Court -
further underscore& its commitment to the fact that the potential hanﬁ must be ‘likely,” by
highlighting that West Virginia similarly imposes a .likelihood requirement.”).
Fines for Comparable Conduct. The punitive damages fa:f exceed the highest fines ever
impesed by the relevant environmental agencies. (DuPont Br. 81-82.) Plaintiffs do not deny
- that. They assert that “[t]here is no comparable fine for the décades of deceit displayed by
DuPont.” (P1. Br. 90.) Leéying aside the flimsiness of the claim that DuPont engaged .in
“decades of deceit,” Plaintiffs’ assertion ignores that neither the EPA nor the DEP deemed
DuPont’s conduct to warrant any punishment at all. Moreover, the exhibit cited in DuPont’s
opening brief confirms that the conduct resulting in record EPA fines was much more egregious
tilan the conduct for which the jury in this case imposed $196.2 million in punitive damages.

(See Binder 51, p. 23428, Memo re Mot. to Vacate, Ex. A & Ex. B, Tab 18. (12/4/07).)%

= For example, the record $12 million fine was imposed after a catastrophic explosion that killed
one employee, injured several others, and caused a massive discharge of sulfuric acid. Another company
was fined $2,375,000 for unlawfully discharging oil and toxic pollutants, including chromium, copper,
zine, and nickel. These violations occurred decades afier the emissions for which DuPont is being
punished in this case, making it clearer still that DuPont lacked fair notice that it could suffera $196.2

million penalty.
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- Plaintiffs also say that the $184.2 million disparity between the punitive award and the
record EPA fine does not show excessiveness because the Supreme Court supposedly indicated

in State Farm that a punitive award 100 times the applicable fine would be permissible. (PL Br.

91.) But the third guidepost measures the “disparity,” State Farm, 538 U.S. at 428~~meaning the |

difference—between the punitive award and the comparable fine, not the ratio. The disparity

- produced ‘by the puniﬁv¢ award that the State Farm court suggested was allowable and the
applicable fine was less than $1 million. 538 U.S. at 425, 428. State Farm in no way, supports
Plaintiffs’ assertion that a disparity of $184.2 million is acceptable.

The Garnes Factors. The first, second, and fourth Garnes factors replicate the first and
second due process guideposts, so DuPont does not separafely address them here.

DuPont has also addressed the third factor, proﬁté, in its opening brief. (See DuPont Br.
82.) As to that factor, Plaintiffs make no effort to quantify the “indirecfr” profits that they claim
DuPont reaped. (P1. Br. 92.) Nor do Plaintiffs explain why the. $55 million in remediation
damages and the obligétion to pay for medic.al monitoring are ﬁot sufficient to erase those
“indirect” profits and to fully deter anyone from seeking such_ cost savings in the future.

| Plaintiffs assert that the fifth Garnes factor, DuPont’s wealth, supports upholding the full
| amount of the punitive award. (/d. 93.) But they have no response to DuPont’s showing

(DuPont.Br. 83) that the Supreme Court treated Exxon’s weal_th as irrelevant in Exxon Shipping,
thus confirming that wealth, as the Supreme Court said in State Farm, “bear[s] no relation to the
award’s reésonableness or proportionality to the harm,” 538 U.S. at 427.

As to the sixth factor, Plaintiffs point out that their costs exceeded $8 million. (PL Br.
93.) But they fail to explain how that can possibly justify a punitive award of $196.2 million.

Instead, they attack an argument that DuPont did not make.
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With respect to the seventh and eight factors—criminal sanctions and civil actions arising

factors don’t cut in either direction.
Finally, as to the ninth factor, Plaintiffs assert that “['a] large punitive award will

encourage companies like DuPont to resolve disputes like this one When . aclear wi'ong has

been commltted ” (Id. 94.) They do not respond to DuPont’s argument that 3ust1fymg a
large punitive award on the basis of a defendant’s failure to settle would violate both the First
Amendment and the Due Process Clause. (DuPont Br. 83-84.) Nor dq they respond to DuPont’s
argument that allowing a nine-figure punitive award would actually reduce settlement prospects
by vastly increasing scttlement demands. (/d.)

The Court should either climinate the punitive award entirely or reduce it to a fraction of
the remediation award.

5. The Ceurt should hold punitive damages are unavailable to plaintiffs
who seek only medical monitoring

The Circuit Court erred in allowing the medical-monitoring class to recover punitive
damages. This Court has left open whether or not punitive damages are available “in cases in
which only medical monitdring damages are sought.” State ex rel. Chemtall Inc. v. Madden, 221
W. Va. 415, 421, 655 S.E.2d 161, 167 (2007).

Having chosen to extend the scope of tort recovery by [;ermitting plamtiffs with no
current personal injury to receive medical-monitoring relief, the Court should draw the line there.
As this Court has recognized, “Ju]nchecked punitive damages awards ... can have effects that
are detrimental to society as a whole” by, for example, “chilling” beneficial activities, such as

“new product research and development.” Garnes, 186 W. Va. at 661, 413 S.E.2d at 902. That
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is all the more true when punitive damages are imposed on top of a novel, malleable remedy like
medical monitoring for people who have suffered no present personal injury. This Court should
not expand medical monitoring further by allowing the harsh and often arbitrary remedy of
punitive damages.

Even if public policy does not categorically preclude punitive damages for plaintiffs

awarded only medical monltormg, West V1rg1nla law precludes pumt]ve damages where, as here,
the medical-monitoring award 1s equitable relief. It is long settled law in West Virginia that
there is “[nJo authority for jurisdiction in equity to award punitive damages. Given v. United

- Fuel Gas Co., 84 W. Va. 301, 7306, 99 S.E. 476, 47.8 (1919). And this Court has more recently -
reaffirmed that “a] finding of compensatory damages by & jury is an indispensable predicate to a
ﬁndmg of ... punitive damages [under] the current law in West Virginia.” LaPlaca v. Odeh,
189 W. Va, 99,101, 428 S.E.2d 322, 324 ( 1993). Plaintiffs do not dispute this.

- The medical-monitoring class in this case has not been awarded compensatory damages.

The jury’s verdict, the Circuit Court’s plan, and Plaintiffs* counsel’s previous concessions all
show that the medical monitoring awarded i this case is an equitable remedy, not compensatory
damages. (DuPont Br. 85.) Regardless of whether medical monitoring may, under
circumstances not present here, constitute compensatory damages, courts have recognized that |
medical monitoring plans like the one here are equitable relief. See, e.g., Day v. NLO, Inc., 811
F. Supp. 1271, 1275 (S.D. Ohio 1992) (“Because of‘ongoing court supervision, any medical
monitoring awarded by this Court would constitute equitable relief.™), vacated in part on other
grounds in In re NI..O, Inc., 5 F.3d 154 (6th Cir. 1997); Yslava v. Hughes Aircraft Co., 845 F.
Supp. 705, 713 (D. Ariz. 1993) (Because “plaintiffs do not merely seek money from” the

defendant but instead “seek to implement a court-supervised program requiring ongoing,
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elaborate medical monitoring . . . plaintiffs’ relief qualifies as injunctive relief”). Accordingly,
whether or not it is ever appropriate to award punitive damages to a plaintiff who seeks only
medical monitoring, under the circumstances of this case the punitive award to the medical-

monitoring class is unsustainable.

CONCLUSION

The Court should reverse and render judgment for DuPont on all claims. Alteméﬁ{rély;
the Court should order a new trial because of the Circuit Court’s many errors. At a mmimum,
the Court should either eliminate or drastically reduce the punitive damages and remand with

instructions to re-evaluate the medical-monitoring program.
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