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No. 34615

IN THE SUPREME COURT OF APPEALS. OF WEST VIRGINIA
At Charleston |

N_ATIO'NWIDE MUTUAL INSURANCE COMPANY,

Pétitioner, .
VS. '

HONORABLE J. LEWIS MARKS, JR
JUDGE OF THE CIRCUIT COURT OF -
HARRISON COUNTY, WEST VIRGINIA,

Respondent.

- Rule to Show Cause
To the Circuit Court of
Harrison County, West Virginia
Civil Action No. 05-C-325-1

 RESPONDENT'S BRIEF IN OPPOSITION TO
THE GRANTING OF A WRIT OF PROHIBITION

This is a response to the Writ of Prohibition filed by Petitioner, Nationwide
Mutual Insurance Company (hereinafter somefimeé referred to as “Petitio.ne,r" or
"Nationwide") against the F{espondent, and the subsequent Rule to Show Cause issued
by this Court, all pursuant to Rule 14(d) of this Court's Rules of Appellate Procedure. This
is the second extraordinary writ sought by Nahonwnde for a discretionary drscovery issue
- inthis case. A prior petmon for writ of prohlbltlon was rejected by this Court on January 10

2008.



Petitioner, Nationwide is the insurance company of the Piaintiffs which
provided underinsured motorist éc’werage insurance to the Plaintiffs for more than the last
twenty years; Plaintiff Terry George was severely and permanently injured in an automobile
crash on August 19, '20'04, near Saltwell, Harrison County, West Virginia, When she was
struck head-on by a driver who had a .241. blood alcohol and whd was across the center
~ line and was being chased by his girlfriend at the rﬁor_nent of the crash. These two
individuals were Defendants in the und’eflying tort case. _
| _ Terry Georgé suffered life threatening injuries in the crash and had a
significant hospitaliéation and fong recuperation périod. During this time, Natibnwide was
made aware of the Plaintiffs' cl.aims- for various coverages under Terry George's
Nationwide policy. Nationwide was awa.re of Plaintiffs' claims as early as August 2004,
the same month the crash occurred; at that time, Nationwide communicated with the -
Plaintiffs and began gathering information regarding Plaintiffs’ first party claims; however,
Nationwide never paid any of the first party benefits, includin.g the UIM coverage, for more
than one year after the automobile brash involving Plaintiffs, and Nationwide still has not
paid all of the first-pérty benéﬁts. Plaintiffs ultimétely had to retain counsel and file suit, .
including a first party claim lagainst Nationwide.

Aé the case proceeded to trial, Pléintiffs have sought various information from
Nationwide through discovery regarding why Nétionwide would refuse to offer Terry George
her UIM and other first.party benefits understanding the abso[utely. clear .liability and
enormous damages incurred as a result of the head on cfash. Nationwide stonewalled on
most of the discovery réquests by interposing boilerplate, non-specific objections such as
"overly broad, burdensome, oppréssiVe, vague, and ambiguous" [See Respondent's

Appe_ndix, "Exhibit1"]." Although attempts wére made to resolve such iséues Nationwide

* Respondent's Appendix hereinafter referred to as ['R. App., Ex. __."]
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continued to employ such obstructive and dllatorytactlcs such that amotion to compe! was
necessary. The Trlal Court entered two protective orders to restrict the usage and
dissemination of any document which NationWJde designated as confidential. This was
unsatlsfactory to Nationwide regarding several of Plaintiffs' discovery requests mcludlng
“the request for prior bad faith claims information which is the subject of this writ of
prohibition, Nationwide refused to produce identification information about its prior claims,
including the names, addresses and telephone numbers of the claimants, attorneys, and
Nationwide employees involved in such prior bad faith claims.. [See R. App., Ex. 1]
Nationwide aseerted,.as_it' has in fh’e past, that it do.es not readily have such information
and that a manuel review of its fi!es would be necessary. [See R. App., Ex 1] However,
these assertions by Nationwide in its discovery responses has been contradicted by its own
former claims representatives (all of whom: are attorneys) in sworn affidevits in a class
action case against Nationwide in the Circuit Court of Roane County. [See R. App., "Ex
| 2"] Plaintiffs n.eed this information to pursue investigation of these other bad faith -
claimants to secure witnesses and documents _for potential proof of Nationwide's. genefal |
business practices as required by the statute. W.Va. Code §33-11-4(9) Plaintiffs also
sought a brief description of the bad faith conduct that formed the complaint or civil action
by the prior claimants. Pl.aintiffs need this information to determine which prior claims
would be the most similar to Plaintiffs' factual situation and thus make the most persuasive -
proof at trial as well as categorizing which prier claims would be most deserving of further
inveetigation at the-discovery stage of the litigation. Finally Plaintiffs requeeted a
description of any resuli of such priof bad faith claims and a copy of any document which
would reflect such results. This is why the settlement documents became anissue. The
settlements are relevant because they will provide much of the identification information
that Nationwide either refuses to provide or says it can't provide. They will also.allow

Plaintiffs to assess which cases had the most egregious conduct by comparing the_emount



of the settlement with the description of the conduct involved, as the greéter the amouht
paid by Nationwide, the more 'iikéiy that the conduct was particularly inappropriaté as it
reflects the likelihood that a punitive damage verdict was a real potential in that patticular
métter. Of course F_’Iaintiffé asked fbr all bad faith Verdidts against Nationwide for the ﬁmé
period of the Request, but Nationwide refused to produce tho_sé as Weil. Nati_onwide séeks
to hide this relevant information to gain tactical advantage over t_hé Plaintiffs at trial. 1t is
easy to picture Nationwide's witnesses, as well as Nationwidé‘é attorney's, making both
direct and indirect references to Nationwide's fair claims handling practices and the p_aucity
of Plaintiff's evidence to the contrary. Nationwide will argJe- "Where’s the beef" and
Piaintjffs will have nothing to respond with but a pfece of old cheese! All of the requested
information is within Nationwide's corporate records [See R. App., "Ex._ 3"], but
Nationwide refuses to make the diligent inquiry as Rule 33 requires, and retrieve this
.information. In an effort to provide Piai.ntiffs with the evidence and leads for evidence
needed to prosecute their casé’, the Trial Court had no alternative but to compel

NationWide to comply with the discovery Rules and provide all discoverable information.?

L. PLAINTIFFS' DISCOVERY REQUESTS AS COMPELLED BY THE TRIAL COURT
HAVE ALL BEEN PREVIOUSLY DETERMINED BY THIS COURT TO BE
RELEVANT AND DISCOVERABLE IN A "BAD FAITH" CASE - .

" This Court has had several occasions to address the relevancy of discovery
requests seeking prior claims information from an insurance company defendant in a bad

faith case, and in e'very instancé, has ruled they are discoverable if not oppressively -

? In compelling discovery from Nationwide, the Ttial Court entered an Order
tendered by Nationwide; however, Nationwide never advised the Tria] Court that it
intended to seek a writ of prohibition on the matter nor did Nationwide request that the
Trial Gourt make findings of fact and conclusions of law with regard to its discovery -
order as required by this Court; River Riders, Inc. v. Steptoe, _~ S.E.2d , 2008
WL 5194798 (W.Va. 2008) [mandatorily requiring party to request trial court to prepare
findings of fact and conclusions of law for the basis of the decision if an interlocutory
appeal is intended by such party, Syl. Pt. 5]. .
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burdensome. As recent as November 2006 this Court denied a writ of prohibit'ion. by
Allstate Insurance Company seeking to prohibit the trial court's order directing production
of 10 years of prior claim files involving similar ctairrts as the plaintiffs which involved a first
‘party bad faith action for failure to properly settle plaintiff's fire damage claim. This Court
in denying the writ reiterated that the extraordinary remedy by wey of interlocutory appeet
was restrictive in'its use and was not a substitute tor an appeat' The'Court then u'pheld the
trial court's discretionary rullng whrch required Allstate to produce the requested claim files
of non party policyholders by frndrng no "clear error" in the trial court s conclusion that the
discovery requests were relevant and matenal and not oppressively burdensome even in
view of A!Istate's purported assertion tha.t the cost to produce the discovery would be over

~ $70,000.00. State ex rel Allstate v. Gaughan, 220 W.Va. 113, 640 S.E.2d 176 (2008).

Plaintiffs in this case sought much more discrete information. They did not seek the entire
claim file but only the identity of any prior bad faith claims including ones involving civil
actions, the persens involved, the results of the maiter and a copy of any document
memorializing such result. The entire request was as follows { Request No. 10, also at
issue, is similar but was a catch all for bad faith claim that might not be within the scope
of Request 8; [See R. App., Ex. 1] for the full text of both Requests and Nationwide's
answers and response to Plaintiffs' motion to compet)
| 'Request No. 8: Has Defendant Nationwide at any time within the p_ast
10 (ten) years, in the State of West Virgirria, paid any money or granted any
other thin'g of value in order to settle, resolve, or to satisfy any judgrnent,_
‘claim, or allegation, either directly or indirectly, which: (1} asserted first-party
.unfair insurance c.latms settlement prectices; (2) assetted other insurance
bad faith settiement conduct of any kind or nature; or, (3) as’serted viotations.
of the West Virginia Unfalr Trades Practices Act W Va. Code §33- tt 1, et

‘seq., agarnst Defendant Nationwide whether asserted by your insured ora
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third-party claimant? If the answer to this Request is in the affirmative,
please provide the following information for each: |

(@)  Name, address and telephone number of the claimant
or claimants and their attorneys, if any; .

(b)  Name, home and business addresses and telephone
numbers of any of your agents, servants, or employees
whose conduct was at issue in the claim, including the
current employment status of such individual or
individuals with you and such person's last known
address and telephone number; :

() A brief description of the allegations against you, your
agents, servants and employees; '

(d)  If the dispute resulted in a written claim being made to
you, the West Virginia Insurance Commissioner and/or
a complaint filed with any court of law, PRODUCE a

- copy of each of the same; and,

(e) The details of any settlement, resolution, verdict,
judgment, or any other disposition of each such dispute,
whether in writing or oral, and PRODUCE a copy of the
same, if in writing. This request shall include any
“confidential settlements” or “resolutions” for each such
dispute. - S

These same type of réquests fqr other similar acts information, sometimes
i'eferred to 404(b) requests or other similar incidents (OSl) are standard in bad faith
litigation as they are in almost every other type of tort case, inciudi.ng products liability,
bremises liability (s.lip & fall), negligent hiring or re’tentioh, wrongful discharge, employment

discrimination, medical malpractice, and many others including what may initially appear

to be simple car crashes.® See generally, Hotchkiss v. Sears, Roebuck & Co., 139 FRD

313, 315-18 (M.D. Pa. 1991)[court required production of R&D records, market studies,

* As dn example of the importance of such requests, the undersigned attorney
recently determined by requesting OSI's in what appeared to be a simple automobile
crash, that the defendant driver was addicted to prescription narcotic drugs, and even
though no determinative testing was available for the crash involved in litigation, that
- other factors, including prior medical records and statements from treating physicians,
demonsirated, and plaintifi's experts were able to conclude based on such documents,
that the defendant driver most probably was under the influence of controlled '
substances at the time of the crash. Without broad based discovery, this important fact
would not have been determined, and more importantly, a serious danger to the public
would not have been identified as this driver had been driving impaired for several
years with numerous previous automobile crashes with some involving serious injury.
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follow-up customer interviews, testing reports for alternative design, all under protective

order]; Chicago Cutlery Co. v. District Court, 568 P.2d 464, 466 (Colo. 1977)(en

bahc)[requiring'produt:tion of customer lists]; Josephs v. Harris Corp., 677 F2d 985, 991
(Srd.. Cir. 1982) [requirihg production of information regarding all prior injuries involving
same printing pkess and similar printing press'es]- "

| _Theré can be no question whatsoever that all of the information sought by
Requésts Nos. 8 a.nd- 10is c'l.early discoverable by'explicit language of Rule 26. The Rule
directly states thaf information of "any [relévant] matter" is discoverable "including the
existence, .déscription,_ nature, custody, condition and location of persohs having
knowledge of any discoverable matter." Subsections. (a) and (b) of Request 8 seek
identification of knowledgeable individuals; this ehables counsel to interview or depose
such persons if des.ired; subsection .(c) seéks a descripti'on of the claim or suit which
depending on the response may lead to further investigation or abandonment of that
particular matter as nbf be'ing hel.pful, all of which is a trial strategy debision; subsection (d)
seeks production of a cop'y of ény quCh complaint, grieVahce or suit many of which will be

public documents;*

*To gaug'e Nationwide's good faith or lack thereof in complying with discovery
as the Trial Court had to do, this Court should review Nationwide's objection to

- providing copies of grievances regarding claims handling practices, including letters to

- the insurance commissioner or complaints filed in civil actions, which according to -
Nationwide if these documents may be available in public files, then Plaintiffs should be
required to spend the time and money to go look for them in various locations,
assuming they still exist, rather than Nationwide producing them from their regularly
kept business files in response to discovery [see R. App., Ex. 1, Responseto Req 8 §§
(¢) & (d)]; such conduct is obstructionist and does not comply with the Rules of
Discovery and has been rejected by other courts; Fort Washington Resources Inc.. v,
Tannen, 153 FRD 78, 79 (E.D. Pa. 1994) [cited in Moore's Federal Practice 3rd Ed.
§26.60[3] p.26-432; "The fact that the information sought might already be in the
possession of the requesting party or obtainable from another source is not a bar to

“discovery of relevant information."]; such conduct also violates Rule 1, which requires
construction and administration of the Rules be in a manner "to secure the just, speedy
and inexpensive determination of every action." Of course, that is not the goal of some
defendants. | on . - : '
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Such past claim or other simitar incident information as ordered produced by
almost all courts addressing tne issue, including this Court in Allstate v. Gaughan, is
re.levant'.because it may prove, or lead to the discdvery of admissible evidence tending to
prove, that a defendant knew of simitar wrongful conduct and took no remedial action, thus
- also negating the defense of accident or mistake which in this case includes the failure to
'fatrly and promptly settle Plaintiffs' first party claims without undue delay and expense;
besides eiiminating the defense. of mistake or inadvertence, it may also demonstrate
malice and intent, and is probative to prove entittement to punitive demages. Also
important, such information may be critical for impeachment of Nationwide's witnesses
.especially their expert withesses who will have access to such information while review of
such information is denled to Plaintiffs' experts Plalntlffs experts should not be den[ed the
: opportumty to review the other claims mformatlon mctudmg the results ofany pnor bad faith
claims or actions memorialized in a settlement agreement when such information may be
critical to the expert's evaluating the fairness of Nationlwide"s cl'aims .handling practices.
Itis not difficult to imagine that Nationwide's experts may testify to the effect that they have
reviewed Nationwide's conduct in this George claim, and that in their opinion Nationwide's -
settlement practices generally, and in this claim pa’rticulerty, complies With tnsurance‘
industry standards relating to fair claims settlement practices. Without prior claims
informatton including, the number of prior bad faith claims, nature of those claims, and
results of th.ose claims, Plaintiffs will be left heldi'ng the proverbial bag.

| The only real issue before this Court is whether the s.ettlement agreements
are discoverable, in toto orin part should they contain an agreement between the parties
to keep the seltlement contldentlal or if the settlement agreement is eub;ect to some type
of protective order. Although thls Court has never directly answered thxs question, by ruling

that prior claims fites are discoverable (see Alistate v. Gaughan, supra, State Farm v.

Stephens, infra, 'and'Dod'_riII v, Natienwide;_ infra) this Court has at least approv_ed'gtm




silento the production of the amount of payment or settlement by the insurance company
and most probably the settlement agreement itself, as all of this information woold no doubt
be in the claim file as requrred by law. (See CSR §1 14-14- 3) The problem here is that the
ne|ther the Trial Court, nor this Court or Plarntiffs counsel will have had the opportunity to
review the language of the settlement agreements to determine whether they contain such
provislons and if ao the scope of the provision. Importantly because the Trial Court has
- not revrewed the seftlement agreements no determination was made as to the scope of the
confrdentlahty agreement It very well may be that only the clalmant is bound by such

agreement as tradltronally only the claimant srgns the document Nat:onmde may not even |
" be bound by such confidentiality agreement and thus’ Natronw&de s objectlon would have
no merlt and would be moot. A pnvate agreement to malntam- confidentiality of a
document, mcludrng a settlement may bind the parties to the agreement, but it does not'
create a prrvrlege or immunize the document from drscovery Courts long ago put to rest
the notion that information could be immunized from discovery by means of a

confidentiality agreement. See Edqar v. Finley, 312 F2d 533 (8th Cir. 1963).

In'id_gal‘, an attorney refused to identify names of witnesses who had been
furnished to him Lrnder an agreement of confidentiality. Id at 535;36.. The Eighth Gircuit in
. reversing the 'diStr_iot'_court below and awarding a new trial held that such information was
discoverable even in view of the confidentiality agreement and failure to require production
~ was reversible error.  The Appellate Court relied upon the clear language of Rule 26

wherein it states that "Parties may obtain disoovery regarding any matter, not privileged,

which is relevant to the subject matter involved inthe pending action...." (emphasis added) |
The Appeals Court went on to observe that an agreement of confidentiality Was_not a
| reoognized' privilege an'd to .allow' relevant information to be shielded under such a rubric :
would perm[t "the dlscovery provrsmns o a marked degree be effectively nultlﬂed . Id.

at 536 The same is true for the case at Bar. People cannot create their own prrvrlege
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which binds a court or precludes a litigant from securing relevant evidence.

The so called "confidential settlement agreements" which were ordered
produced by the Trial Court, cannot be shielded from discovery merely because they are
designated as confidentiat. | A general concern for protecting confidentiality cannot, and
should not, r_ise to the sanctity of legally established privileges as to allow suoh tNouId
permit parties to control-adverse evidence against them and thwart justice. Even s.hould
the requested tntormatlon be of the most private and sensitive kind, it is still dlscoverable
if relevant, A recent opinion by the Fou rth CII‘CUit Court of Appeals sharply lllustrates this
ponnt That Court refused to reverse a drstrlct judges discovery order compeltlng the
defendant hospital to comply with. the plaintiff's request for "alt peer revuew records related
to all reviews of physicians for any reason' for the last 20 years. (District court did modify
sc'ope of request as to n.umber ot'years) In dotng so, the Fourth Gircuit refueed' to
recogntze the defendant's claim that North Carolina's peer rewew pnvzlege would shield {
such requested documents from dtsoovery ina dlscnmlnatlon case brought by a physrcnan
against the defendant hoepltat. The Appeals Court stated that:

"There is an important distinction between privi.lege and

protection of documents, the former operating to shield the

documents from produotion in the first instance, with the latter

operating to preserve confidentiality when p'roduce'd.. An

appropriate protective order can. alleviate problems and

concems regarding' both oonfidentiality and..scope of the

discovery material produced ina particular case" }_/m_narL\r_

Novant Health Incorporated, 259 F.3d 284 87 f.n.4 (4th Cir.

2001)

In Virmam the Fourth CII’CUIt op:nlon analyzed why denylng dlscovery was

contrary to the "fundamental pnnmple that the publio . has a rlght to every man's
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evidence', and the Court further reoognized " the primary assumption that there is a o
general duty to give what testimony one is capable of giving..." Id at 287. Thus, because

it was p0531ble that the plalntn‘f in Vlrmam would discover admissibie evidence, or could

lead to such discovery, the highly confldentlal peer review files of other physamans at the
defendant hospital had to be produced but with the comfort of a proper protectrve order.
Denial of discovery was soundly rejected regardless of the defendant s olalm of statutory .
privilege and general conﬁdenﬂahty |

' The very. issue as presented in this case regardmg a settlement agreement- |
made conf;dentral by the private agreement of the. parties, was determined to be.
discoverable under the same compeliing Iogic as set forth in Virmani, supra. The case

of Cadmus Communicatione Corp v. Goldman, 2006 WL 3359491 (W. D N.C. 2006) is

particularly instructive ‘regarding the confidential settiement objection proffered by
Nationwide.  In Cadmus, the federal district court held that settliement agreemente
co_nta'ining oonflde_ntrahty provisions are not shielded from dlscovery, but may be entltled' :
_ toa proteo_tive' order. It based its ruling on the clear language of Rule 26 immunizing only
information subject to a recognized privileged which a private confidentiality agreement is
not, and the common sense fi_nding that information and documents are not shielded from
discovery rne_rely becauee they 'are'designated as confidential. The Cadmus Court cited,.

with approval, the case of DIRECTV v, Puccinelli, 224 FRD 677 (D. Kan. 2004) where the

federal district court in’ Kaneas was faced with the same issue regarding ‘whether
settlement agreements between DIRECTV and forme.r adverse parties containing a
confidentiality ola'uee was dieooverab[e The Kansas federal court in DIRECTV held that
they were discoverable, as the deS|gnat|on confidential or an ag reement to be maintained -
as confidential; had no beanng on whether the settlement agreements were d|sooverable
Id at 684-85. The Court reasoned that "Simply put, litigants may not shleld otherwnse

discoverable information from disclosure to others merely by agreeing to maintain its
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confidentiality." The Court further stated that "To the extent that Plaintiff-is objecting to

'providing these materials on the basis of confidentiality, the Cc’urt overrules the objec'tion," '

Id at 684-85. The district court also found that the only consideration was whether the
settlement agreements were relevant under the broad construction of that term in Rule 26.
The Court found the settlement agreements to be relevant as they could show bias or

motive of potential withesses attriat i.e. parties to the confidential settlements 'Who might

be W|tnesses and concluded that they were discoverable if there was “a[ny] poss:blllty"_

they would be relevant toa clalm or defense of the requestmg party. Id at 684. The same

is true for the case at Bar as it is likely that some of the parnes to the settlement

agreements with NatlonWIde will testify at the trial regarding their mishandled claims for .

which they rece:ved substantsal settlement sums. (additional reasons that the settlement
'agreement's ai‘é relevant will be discussed more fully infra.) | |

These caées, and the logical applica’tion of the diécovery Rules, refutes

Nationwide's argument inits réquest for extraordinary relief, and is precisely why this Court '-
should deny Nationwide's request for a writ of prohibition.  In the case at Bar, the Trial:

Court ordéred the settlement information and documents produced subject to two-

| protective orders. The Trial Court found such discovery relevant and no doubt questioned

Na’tiohwide's credibility regarding Nationwide's assertion that it could not produce such

information without great difficuity, although such 'difficulty_ was never specified 'by'_ .

Nationwide. This wasn't the Trial.Court'é, or the other Judges i.n- this Circuit's first rodeo
with Nationwide. 'They have been through these discovery dances many times before and

no doubt rely on such collective knowledge in assessing how to evaluate and determine

such discovery issues. This is why such discretionary judgment of- the Trial Court shcu!d

be accorded great deference and not disturbed unless clearly erroneous as vnolatlng an

established legal pnncnple Such is not the facts i in thIS case.

This Court should acknowledge the Trial Court s authority to order producti.on '
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of the cher_similarbiaims fnformation including the confidential seftlement agreements as
_any private agrée_ment or conffdentiality Ianguage in a settleme_rft agr'eem_enf does h.ot
immunize it f.rom disc'oVery, or make the showing of relevancy by the requesting party any
greater' than for any othér information. The linchpin is relevancy. - The settiém_ent
.inf.ormation requested by Plaihtiff_s in this caée is _relev.ant_for discovery purposes _ev’eh_ if

there is "good cause" for a protective order restricting its use and dissemination.® -_

A.  PARTICULAR RELEVANCY OF NATIONWIDE'S PRIOR SETTLEMENT |
~ AGREEMENTS IN BAD FAITH CASES | |

The set’t!eme'nt. ag.reeme.nts are relevant because they are probative of an
essential element of Plaintiffs' céuse of action. Uhd_é_r Plaintiffs’ statutory cause of action,
Plaintiffs must prove t_hat NationWide's éond'ucf ih this claim of in other claims, was with -
"such frequency as to indicate a general business practice';. W.Va. Code §33-11-4(9).

This Court in Dodrill v. Nationwide Mut, Ins. Co., 201 W.Va. 1, 491 S.E.2d 1 (1996), held

that evidence of bad faith conduct against. other claimants may be proof of a generé!

busines's_practice. This Court restated in Dodrill citihg Jenkins v. J.C. Penny's, supra;
| - "We concei\}e' that proof of several breaches by an insurance | |
éompany Qf W.Va. Code, §33-11-4(9), would be sufficient to
establish the indication of a ge_neral business practice. It is
possible that multiple violations of W.Va. Code, §33-11-4(9), -
occurring in the same cléim_womd be sufficient, since the terfh

“freq.uency” in the statute must relate not only to repetition of

° Plaintiffs agreed to a protective order limiting the dissemination and use to this -
case of the requested prior claims information as a matter of expediency and to relieve
the Trial Court of the burden of reviewing voluminous documents. Plaintiffs do not
concede that Nationwide could sustain its burden to demonstrate good cause for most,
if not all, the requested documents eventhough Nationwide refused to produce the
same after a protective order was entered. See Pansy, supra. .
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the s_arhe violati'_On bdt to the dcc'urr'ence of differént violat.i_ohs.
Proof of ot.her.vic}létions' by the same insurance_ company to
establish the frequency issue can be obtained from other
clairhants a'nd attorneys who have dealt wit.h sdch company
and its claifns agents; or from any person who is familiar with
the combany's genéral businéss practice in regard .to claim

settlement.  Such information is. of course. subiect to

discovery, and it appears that the Legislature intended under

W.Va. Code, §33-11-4(10), to require insurance companies to

maintain records on_complaints filed_against it." - (citations
omltted)(emphaSIs added)

In Sy!tabus Point 3 of Jenkins , supra, this Court expressed the requ:rement

that a general business practice must be shown, as follows:
| "More than a smgle isolated violation of W.Va. Code §33-11-
4(9) must be shown in order to meet the statutory reqwrement |

of an indication of ' general busineés practice,” which

requirement must. be shown in order to maintain the statljtory

implied cause of action." | |

In Jenkins, this Court recognized that to prove a violation of the Unfair Trade
Prac.tices Act the plaintiff must show more than one violation of the statute. Thus, this
Court'he_!d that the plaintiif's request for informétidn of other unfair trade p__ractices claims
against J.C. Penny's was relevant to prove the allegation of general business practiée.

In State ex rel. State Farm Mut. Auto. Ins. Co. v. Stephens, 188 W.Va. 622,

425 S.E.2d 577 (1992), this Court held that the plaintiff's discovery requests were

relevant, which requests sought information aé to |

"...evefy claim filed against [State Farm in every State, fora
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ten year period]. which involved allegations of bad faith, unfair
trade practice violations, excess verdict liability, or inquiries
from insurance rndustry regulators concernrng State Farm's

handlmg of clarms" Id. 425 S.E.2d at 580.

- Thts Court in Stephen went on to hold, again cnting Jenk:ns _upr_ a, that:

“Inthe present case, the rnformatron requested by the plarntn‘fs

- was relevant to the i issues involved in the civil action below. in
Jehkins v..J.C. Penney Casualty Insurance Co., 167 W.Va.
597, 280 S.E.2d 252 (1981), we recognized that to prove a
violation of the Unfair Trade Practices Act,.W.Ve. Code, §33-
11—1'., et seq., the plaintiff mu_st show 'mere than one violation
of the _s_tat'ute. Thus, the plaintiffs' request for info.rmetion of
other unfair trade practices claims against State Farm was.
relevant to prove their own allegations in that reQard.
Likewise, the plaintiffs' inte'rro.gatories sought irtformation’_

relevant to their bad faith claim which carried with it the
potential for punitive damages. Other courts have recognized
that in a bad faith claim agalinst an insurance carrier, previous
similar acts can be shown to demonstrate that the conduct was
mtentronal * Id. 425 S.E.2d at 583-84.

~ Accord, State ex rel. Allstate Ins Co. v. Gaughan, s ___l_J_Q_I‘__

The settlement agreements sought in this case are particularly relevant as

they are likely to have the parties full identities rnctud:ng the name and address of the |

attorneys representing the claimants. This information was requested from_ Nationwide in
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Request No. 8 but Nafionwide refused to_provide it Instead Nationwide produced an
'incompleté sumnﬁary document of past claims resulting in IEtigation,.which it charécferi'zed _
as not being from 'Naﬁonwid_é"s regulariy kept business. records, but rather was a
compiiation by its aito_rneys. [See R. App., Ex. 3] This summary document did not prov_ide
all of 'fhe information fequesfed in Plaintiffs' discovery including failing to provide the
address or telephone number of any claimant, the name, address or telephone numbef of
any of the claimants attorneys,” name, address and telephone number bf any Nationwide
claim represéntative whose conduct was at issue, and a brief description of the allegations
against NatiOn.wide ahd/or its empioyées oragents. All of this requested information, which
has not been provided, is likely to be coniainéd in the settlement agréements. Thus they
are highly relevant and discoverable as they rhay lead to the discovery of admissible

evidence.

¢ Although Nationwide stated in its discovery response that it did not maintain
the prior claims information as sought by Plaintiffs, there is substantial evidence that
this is not true; certain Affidavits of former employees of Nationwide filed in other cases
contradict Nationwide's answers (See R. App., Ex. 1) and in fact, affirmatively state that
Nationwide, as common sense would indicate, kept scrupulous records whenever it was
sued for bad faith; [See R. App., "Ex. 2"]; this, of course, is consistent with the
statutory requirement to maintain a complete record of all complaints made against it.
W.Va. Code §33-11-4(10). o : '

7 This information is particularly important, some of which would be contained in
the settlement agreements as it would permit Plaintiffs to discover further evidence
likely to be admissible from the attorney who handled the bad faith claim against
Nationwide. Nationwide well knows that without this information, Plaintiffs counsel in-
this case, is somewhat hamstrung in trying to determine the claimant's counsel's
identity as Nationwide, by its own admission, did not provide the civil action number with
any accuracy which would enable Plaintiffs' counsel o readily seek that information;
however, this information is within Nationwide's regularly kept business records and
was properly ordered produced by the Trial Court; Nationwide's deliberate failure to
produce this information, but instead producing an admittedly inaccurate summary
document, is tantamount to obstruction of justice as it defies common sense that
Nationwide would not have regularly maintained information regarding when it gets
sued for bad faith, by whom, the civil action number, the attorney representing the
Plaintiff and the results of the litigation; in fact, Nationwide's credibility in asserting
under oath (See R. App., Ex. 1) that it does not have available to it such information is
highly suspect, especially in view of the Affidavits of three of its former area claims
representatives which are attached hereto. [See R. App., Ex. 2].
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Additionally', the amount of settlement is very relevant and not a trade secret.
or otherwise shrelded from dlscovery It is relevant because contrary to Natlonw:de 3
assertion that the amount of settlement has no probatrve value, the fact that Natronwrde
settled an alleged bad falth claim for 2.5 million dollars is probatiVe concerning the-
egregiousness of Natlonw:de s conduct in that claim. Itis probat:ve to Plaintiffs' expert in’
| forming his or her oprnlons and in rebuttal regarding any attempted trial testrmony by
Nationwide's expert or managers that NatlonWJde s claims handling complalnts have been
small or minor. It may also fumish evidence of pattern and practice, or investigative leads
for oth_er-evidence, as t_o which type of cl.alms conduct, or which claims agents conduct is
partlcularly willful and deliberate. More importantly, it will serve as a—.gui'depost for Plai.ntiffs'
counsel as to whrch bad faith claims to investigate more thoroughly and which to mvest
more time and expense due to the size of the settlement. This is very |mportant for
rnstance Natronwrdes compilation partially identifies over 330 civil actions presumably
alleging some type of bad falth while the lnsurance Commissroner complamts number
over 841. Obvrously, some grievances involve more serious conduct than others. By
knowmg the amount of settlement for each i insurance commissioner claim or civil action,
Plaintiffs counsel can concentrate scarce trial resources on those matters worthy of such
expenditure. Thrs is of course what Nationwide wants to prevent Regardless of whether
the settlement-information is admissible at trial, although it very well could be as
impeachment, it is definitely relevant because it could possibly Iead'to the discovery of
admissible evidence, i.e. testimony by the claimant or his attorney as thelr identities will be
dlscovered through the settlement agreements themselves, as well as the basis of the
allegations against Nationwide and the other areas of inquiry outiined above. DIRECTYV,
sqle_ra at 684. By knowing. which claims to investigate first due to the amount of payment
by Nationwide, and because of Nationwide's desire to keep the information secret whicn

is instructive itself, the Plaintiffs can pursue investigation and prosecution of their claims
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with less expense and ti.me, all of which may contﬁbute to a fair settlement. As such the
_diséovery of this infori‘nation promotes'settlement of this case and others like it.

| Finally many claiménts inco'rre.ctly believe that they cannot even discuss facts
of their claim égai‘nst Nationwide because of the confidential cla_uée in the seitlem'én_t
agreement. By réquiring disciosure of the settlement agréémenté, the Trial Court promotes -
the finding of the entire truth in this case as those prioi’ bad claima’nté Will rea.lize that the
Trial Cou_rt has required evidence of such prior conduct to be dliscovered in this case.
Thoseé claimants will be able to be told that while. their agreement of COnf'EdehﬁaEity is still
binding onthem it does not prévent disclosure of their claim facts for purpos.es of this case.
This is IikeWise very impbrtant so that Plaintiffs- will be able to discoVer all necessary

information to prosecute their claims in this case.

B. DISCOVERY OF THE SETTLEMENT AGREEMENTS DO NOT VIOLATE
ANY PUBLIC POLICY OF THIS STATE BUT THE ATTEMPT BY
NATIONWIDE TO SHIELD SUCH INFORMATION IN VIOLATION OF W.
Va. CODE §33-11-4(10) IS A VIOLATION OF THIS STATE'S PUBLIC
POLICY - o
Nationwide also argues that the production of the settlement agreements
would violate the public policy of this State which promotes settlement of disputes. This
is an argument often tendered by the insurance industry, the defense bar on their behalf
and some commentators, but it is without merit and has been rejected by the courts,
legislatures and recent commentators. [See R. App., "Ex. 4'] The Duke Law Journal
article sets forth all of the relevant arguments and cases both pro and con concerning the
secrecy of discovery and its effect on litigation. It rejects the notion as pfoffered by Arthur

Miller in his article relied 'Upon by Nationwide, that the courts should seal disc'overy and
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sett[ement agreements asa matter of routlne However what i is not generally known is

that Mr. Milier's article was funded by the defense trade organization, the Product Liability

Adwsory Council Foundation.® This was not hidden by Mr. Miller as it was part of a

| biographica! footnote to his article, but apparently many attorneS/s quote the article without

perceiving this impertant fa'ct, or just ignore it. It does call into question the bona fides of
the article, in a similar manner that studiee for new drugs'thet are funded by the
man.ufacturer of the drug are often met with skepticism. Such studies ma'y-be perfectly
unbiased but the specter of bias is present due to the funding.

Unfortunately for Nationwide the public policy con51derat|ons fall squarely in
favor of prohlbmng agreements that shield relevant mformatlon and documents from

-discovery which may demonstrate the wrongful conduct of an insurer When th_at insurer

violates the statutory- or common law of this State as expressed in the Unfair Trade

[Claims] Practice Act, W.Va. Code §33-11-1, et seq. Those statutory provisions establish

the public policy of this State and define unfeir and deceptive conduct of insurers which

creates both administrative and civil liability.
To allow insurers to hide or restrict access of litigants to evidence that may

prove the insurance carriers liability for violations of the Act violates the public pelicy of this

State. One court in this State has so found. Forshey v Alistate Insurance Company, CA
5:98CV85 (N.D.W.Va 1999) [See R. Apb., “Ex. 5"]. In Forshey, the ‘Magistrate Judge
rejected the same public policy arguments by Allstate as those asserted by Nationwide in
this case. 'Instead; the District Court found that West Virginia had a streng pubiie policy

as established by the Act prohibiting confidential settlements or confidential agreements

¥ Arther R. Miller, Confidentiality, Protective Orders, and Publlc Access to the
Courts 105 Harv. L. Rev. 427 (1991).

* "The Assault Upon The Citadel", James E. Rooks, Jr. TRIAL, (December,
2007, p. 28 fn 4).
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to keep from disclosure in other cases evidence of Allstate's_ or any other insurer's
wrongful conduct which violates the Act. Allstate appealed the Magistrete Judge's ruli.ng
to Judge Starhp and he affimed the Magistrate Judge's ruling on this very issue
proclaimmg it well reasoned Judge Stamp also recognized that this State's pubhc policy
as expressed in the Act would override the effect of any private contractual agreement like
the one Allstate demanded of the seltling plaintiff in that case. See also, Anchorage Sch. -
Dist v. Anchorage Daily News, 779 Pzd 1191, 1193 (Alaska 1989} [holding confidentiality

provision ﬁnenforceab!e to shield settlement from public dissemination as violation of
pubric records law] In essence, contrary to what Nationwide now asserts to be a public |
pelicy prot'ecting'its settlement agreements, was found in Forshey to be the public policy
of this State requiring production of_sueh materials, in that case discovery preduced in
another case against Allstate which the parties had agreed to keep confidential, not
shielding it as. Nationwide seeks here. Similarly as in the case at Bar the confidential
settlement agreement_s, if made.by Naﬁonwide to hide evidence of its past wrongdoing,
would be a violation of West Virginia public policy as established in the Act .
Interestingly however, the Court in- Forshey did not mention_' a specific-
requirement of the Act which would also direct that prior bad faith claim information,
including settlemente be discoverabie. Section 10 ef the Act [33 11-4(10)] requires that
"No insurer shall fail to maintain a complete record of all the complarnts which it has
recelved since the date of its [ast examination under sectlon nine, article two' of this

chapter. This record shall indicate the total number of c_omp_i_alnts, their classification by

line of insurance, the nature of each complaint, the disposition [payment or other
consideration] of these complaints, and the time it took to process each complaint. For |
purposes of this subsection, 'complaint' shall mean any written communication primarily

expressing a grievance." (emphasis added) Surely a lawsuit, by anyone's interpretation

is a "written communication primarily expressing a grievance”.  Jenkins, supra. Also
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merely because an insurance carrier i.s only requiréd to keep the record from examination
to examinatiqn, such does not me.an that if past records are available they are not
discoverable with é proper discovéry_requeét in a ci.vil action. ‘No doubt this subsection
[83-11-4(10)] e\xiden_bes a strong pu:blic policy, in fact a mandatory requiremen't, théf past
bad faith claims including civil actions be available for inspection and review and may be
used as proof of an insurance company's.business frequency as required by the Act.

Jenkins, supra. Nationwide's argument to this Court that such information is not

discoverable based on a contrary public policy borders on the absurd.* -

C. PRiVACY INTERESTS OF NON-PARTIES ARE NOT UNDULY AFFECTED '
' BY PRODUCING FACTS OF PRIOR CLAIMS '

Nationwide also asserts that the settlement agreements are not discoverable
as they violate the privacy interests of non parties. While this may satisfy the "good cause” |
requirement for a protective order pursuant to' F{Ule 26, it does not prevent the discovery
of such information or documents. Almost any prior case or claim information regarding
other similar incidents will necessarily involve other persons or parties, all of whom are non
parties_ to the pending action. This is true whenever priot injury or inéident information is

requested in any case be it a product liability case, discrimination case, insurance bad faith

** Nationwide cites as contrary legal authority to Forshey, a portion of a
telephonic call with the late Judge Craig Broadwater where he commented that Judge
Stamp didn't believe Forshey was precedent; however, Judge Broadwater's off the
hand comment during a conference call that primarily related to a fight between the
attorneys over scheduling of a deposition and which from Judge Broadwater's
standpoint focused on what he was going to admit by way of trial testimony, not
discovery, has no bearing on the precedential value of Forshey; Forshey is well
reasoned and was rendered after full briefing and a complete review of the law and it
was upheld by Judge Stamp for the same reasons; the telephonic transcript of Judge
Broadwater's phone conference is a thin reed upon which Nationwide argues that-
Forshey has no persuasive value to this Court; it merely demonstrates the desperation
of Nationwide in attempting to shield from discovery the settlement agreements which
no one but Nationwide and its counsel have ever seen, at least in this case.
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case orény other type df_case. See, Chicago Cutlery Co, supra, Josephs, supra, Allstate,

supra, and Virmani, supra. Virmani especially implicated the privacy interests of non

parties as it involved requested disolosuré of confidential peer review files of non party
physicians in Virmani's race discrimination suit against the defendant hospital. No{hing
could be more private than perhaps the proceedings of a doctor's competency as reviewed
by his or her peers However, the Fourth Circuit held, as have the vast majority of courts
considering thls issue, that such privacy concerns must yield to the need for evidence in
court. This is true because many tlmes the |mp!ements of wrongful conduct is attempted
to be hidden through cla&ms of confidentiality or even attorney client privilege. This is why
[ong ago_ﬂ was determmed that even the attorney client privilege must yield if used to

conceal wrongdoing. see generally, State ex rel Medical Assurance v, Recht, 213 W.Va.

457, 583 S.E.2d 80 (2003)[Davis, concurring]. The proper manner of protecting such
confidentiality is to grant'a prdt'ective drder, not to deny discovery altogether.

If the presence of non party information is all that's required to preclude
discovery, a party to Iitigaiion' could never discover such other similar incident materials.
Such is not the law nor should it be. Often times, the information sought is not
embarrassing or sen'sitive,. nor expected to be maihtained as confidential by the non party
if .needed in-a court proceeding. After all, in the insurance bad faith context they héve.
made some type of claim, either informal, administratively, orin a court of law. .Also, if the
information is sensitive, the trial court can protect it in many different ways while still
allowing its production and use in the case. That's why courts have broad powers under
the discovery rules to conform their orders to do what is necessary as the circumstances
demand. However, immunity from discovery is not the law in any jurisdiction if the
[nformatton is relevant. |

The Tr|a¥ Court below entered a Martino type protectlve order in this case,

in addltlon toa Rule 26 protectlve order all Without Natlonvwde ever maklng a "good cause”
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shoWing that the documents were entitled to such protection, or without the Trial Court ever
~sesing the documents being withheld. [See R. App., "Ex. 6"] Martino v Bamett, 215
- W.Va. 123, 595 S.E. 2d 65 (2004) The interests of Nationwide in protecting whatever
mformatron it may have to protect in the requested discovery was carefully considered by
the Trlal Court However, Nat|onW1de doesn't want protection, they want total shielding of

probative evadence.

D. NATIONWIDE HAS WAIVED ANY OBJECTIONS TO PRODUC[NG THE
REQUESTED DISCOVERY INFORMATION

NatronWIde inan effort to delay and obstruct discovery, mtt:ally responded.
to Plaintiffs’ dlscovery Request No. 8 by providing a "Compltatlon of Litigation" fifed agalnst-
NatlonWtde apparently prepared by Nationwide's outside counsel and not from
Natronwrde s corporate records, but purportedty from public records in the circuit clerk's |
offices in this State. [SeeR App., Ex. 3]. As part of the Compilation, NattonWIde,through )
its counsel Mart:n & Selbert added a Disclaimer a as follows:

"DISCLAIMER: These lists have been prepared by counsel

em‘ployed by Nationwide to compile said lists for litigation

purposes only. The above lists are hlstorlcalty incomplete, and
are based upon the quallty of judicial indexes, the avallablhty
of data, and the limited ab:llty to ldentlfy Iit[gatron and
complamts within. the parameters prowded tncludmg but not
limited to Plaintiffs’ requested date requirements. The
identification of individual Nationwide entities or lines of
insurance is also inexact as much of the data is identified only
as Nationwide, and judicial indexes often identify the entity or
line of insurance by th.e misnomer of N'ationwide Insurance
' and, mo're.frequently, the litigation has been filed against either
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the wrong entity or an inaccurately identified company." [See
R. App., Ex. 1]. |
Of course there is no authority for a cdrpbrate defendant like Nationwide to

escape its duty to provide accurate, truthful responses to discovery by substituting an

admittedly inaccurate and unsworn responses that will be of little or no use in the litigation. -

The Trial Court had no alternative but to cbmpel Nationwide to produce accurate, sworn

réspdnses'as required by Rule 33(b) which requires "Each interrogatory shall be answered .

outside counsel in an'attempt to avoid proper discovery rather than comply with its legal
obligatidns under_thé Rules. | The_re must be a reason for such manéuvering and
pro_cedurai_ fenc'ing.' waever, it is wrong, and this Court should not condone it by second
guessing th.e Trial Court's discretionafy discovery ruling compelling full a_nsWers_ by

Nationwide.

has waived any objections it may legitimately have had because Nationwide attempted to

evade discovery by intentionally producing a bogus document which absolutely fails to

comply with Rule 33(b). [Rule 33(b)(4) states failure to make specific timely objection

consﬁtu_tés waiver and Rule 37(a)(3) states that evasivé or inc‘o'mp_let_e _answérs or
respohses are treated as a failure to answer or respond] _
- How can this Court be asked by Nationwide to correct a supposedly clear

legal érror by the'Tria_I Court in the face of such i'mpro'per discovery conduct by N_aﬁonWide.

The Trial Court should héve done' more than merely _com'pelled proper responsés, it should

have sanctioned Nationwide.™

' This Court is not fully aware of the obstructive discovery conduct by

Nationwide in this case as the full record is not before the Court; for instance, justin the

litigation compilation alone Nationwide has knowingly provided, or condoned the -
providing, of inaccurate information designed to mislead the Plaintiffs from being-able to
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E.  DISCOVERY OF SETTLEMENT AGREEMENTS THAT ARE SUBJECT TO
A PROTECTIVE ORDER FROM ANOTHER COURT IS PROPER

Discovery documents,. like the requested settlement agreements or other
requested information, that may have been subject to a protective order in another court
are nonetheless discoverable in a pending action as the court in the pending action will be
cognizaht_ of .the prior protective order and give consideretion to any restrietiens
necessitated thereby. Courts have regularly required production of discovery materiale
ina p_ending case where those same docume.nts were subject to a protective order in the

other case. Wauchop v. Domino's Pizza, Inc., 138 FRD 539, 544 & 549, (N.D. Ind.

1991)[merely because discoverable information was subject to a protective order in

another case does not render it non discoverable in present case]; Carter-Wallace, Inc. v

Hartz Mountain Indus., 92 FRD 67, 69 (S.D.N.Y, 1981 Mholding that documents produced-
in a_hother case subjectto a confidentiality order were nonetheless discoverable in pending

ceee]12 Accordingly, Nationwide's argument in this regard has been rejected, and should

discover other relevant information necessary to prosecute and prove their claims; as
an example, Nationwide purportedly identifies in the sixth column of the compilation the
civil action number for bad faith cases against it; however, at least for Harrison County -
cases, those numbers are totally inaccurate and not even close to the civil action
number for the cases identified therein; for instance the bad faith cases listed by
Nationwide identified as Candace F. Brake which Nationwide represents bears civil
action number 91-53591 is actually 98-C-267-2 in the official Harrison County Circuit
Clerk record; Frank S. Martino which Nationwide represents as 92-70422 is actually 01-
C-414-1 in the official Harrison County Circuit Clerk record and the Estate of Cheryl
Groover which Nationwide represents bears civil action number 92-53550 is actuaily 99-
C-412-2 in the official Harrison County Circuit Clerk record; additionally, Plaintiffs' '
discovery requests sought this information for ten (10) years preceding the date of the
request which was filed on 03/19/07; Nationwide's compilation arbitrarily terminates as
of March 1, 2004 with no explanation or justification. '

"> The same result may not occur if a court actually enjoins the parties from _
disseminating the requested document rather than merely protecting it from public view
or restricting the unlimited dissemination by the parties of the protected document.

Pansy v. Borough of Stroudsburg, 23 F.3d 772 (3d Cir. 1994); however the Third Circuit -
Court of Appeals reversed the federal district court judge in the Pansy case for entering
such a restrictive injunctive type protective order against the parties with regard to a
settlement agreement that the parties had agreed to keep confidential; the Court of
Appeals determined that the settlement agreement was not worthy of Rule 26
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- be rejected by this Court based upon the Trial’Courf not being clearly wrong in this
discretionary discovery ruling, és relevant information necessary to prosecute or defend
a claim cannot be made permanently unavai!ab'le, or prohibitively costly to obtain, due to
another court's proiective order. HoWever, in the instant matter, Nationwide has never
demonstrated that any of the settlement agreements a.re subject to any kind of prot.ective
order as the Trial Court never had the opportunity to consider such argument as
Nationwide never pro'ducéd them for in_camera review. Nationwide's objection'on this

ground should be denied for either or both reasons.

protection as the parties had failed to establish "good cause" as required by Rule 26
and certainly not worthy of an injunctive type order; those various considerations
required by Rule 26 include, but are not limited to, (1)the degree in interest of
maintaining privacy, (2)whether information is being sought for legitimate purpose or
improper purpose, (3)whether there is threat of particularly serious embarrassment to
any party, (4)whether information is important to public health and safety, (5)whether
sharing of information among the litigants would promote fairess and efficiency,
(6)whether party benefitting from confidentiality order is public entity or official and
(7)whether case involves issues important to public; the Third Circuit's decision in
Pansy set forth the general rule regarding the attempt by defendants to restrict and
shroud in secrecy information that is not worthy of confidentiality or trade secret
protection that would unnecessarily restrict access by legitimate interested paities _
including the public; this was further elaborated upon by the Third Circuit in Shingara v. .
Skiles, 425 3d 301 (3d Cir. 2005), wherein the Court of Appeals quoted the Pansy
Court's finding that "Nevertheless, simply because courts have the power to grant
orders of confidentiality does not mean that such orders may be granted arbitrarily.
Disturbingly, some courts routinely sign orders which contain confidentiality clauses
without considering the propriety of such orders, or the countervailing public interest
which are sacrificed by the orders." Shingara at 308 citing Pansy 23 F.3d at 785-86;
the Pansy Court also cited at length Judge Pratt in City of Hartford v. Chase, 942 F.2d
130 (2d Cir. 1991) where Judge Pratt noted that many private confidentiality _
agreements, like the ones which this Court is being asked to immunize from discovery,
are improper and pose a "great potential for abuse" ; Judge Pratt was arguing for
restricting the use of such confidentiality orders which would make such materials non-
discoverable and remove them from public access; in the present case, no such known
restrictive orders have been entered regarding the confidential setilement agreements
and yet Nationwide asseris they are completely non-discoverable; accord, Dailey’
Gazette Co v. Withrow, 177 W. Va. 110, 350 S.E. 2d 758 (1986).
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I PETITIONER'S REQUEST FOR THE EXTRAORDINARY REMEDY OF
PROHIBITION IS UNWARRANTED AND SHOULD BE DENIED.

| This Court also should deny the Petitioner's request for Writ of Prohibition as.
the same is not appropriate considering this Court's standards for granting-suoh :

extraordrnary relief. As the above legal argument demonstrates the Trial Court was actrng :

- well within its jUt‘ISdICtlon when it compelled Nationwide to provnde the requested discovery

and the alleged_ _transgressron of the Trial Court unquestronably involved a discretionary

discovery matter’whioh is not appropriate forthe original jurisdict't'on of this Court. The "writ.

of prohibition shall lie as a matter of right in all cases of usurpation and abuse of power
when the inferior court has no Jurrsdlction of the subject matter in controversy, or, having
such jurisdiction, exceeds its legitimate powers." W.Va Code §53-1-1. This Court has held

that "prohibition lies only to restrain inferior courts from proceeding in causes over which

they have no jurisdiction, or, in which, having jurisdiction, they are exceedi'ng their

_ Iegitimate poWers and may not be used as a substitute for'[e petition for appeal] or
certiorari." State ex rel. Shelton v. Bumnside, 212 W.Va. 514, 575 S.E. 2d 124 (2002)
citing, Syllabus Point 1, Crawford v. Taylor, 138 W.Va. '207 75 S.E.2d 370 (1953).

Th|s Court has rerterated that legal standard on numerous occasions

including cases with factual circumstances very similar to the one at Bar Weikle v. Hey,

179 W.Va. 458, 369 S.E.2d 893 (1988). _
In Weikle, this Court held that: "the Writ of Prohibition is normally used as

a remedy for jurisdictional defects and not as an interlocutory challenge to discretionary -

rulings." (citations omitteo) Weikle is particularly instructive as in that oas'e the trial court
refused to grant plaintifts discovery requests seeking Enformation. concerning other similar
suits, believing such request under those circumstances to be unduly burdensome and
costly and consequently this Court deni_e_d th'e.ptairttiffs a Writ of Prohibition on the grounds

that the ruling was discretionary and not subject to the original jurisdiction of this Court,
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Id. at 460 & 895. In the current case before this Court, the Trial judge exercised his
di.scretion involving a préliminary discovery matter, not involving attorney-.ciient privilege |
or work product protected documents, and therefore, the same standard should apply
regardlng the ongtnal jurtsdlctton of this Court | |

Even though this Court recognlzed that in "rare instances’ prohibition might
be a proper remedy for adverse dtscrettonary ruhngs regarding dtscovery, this Court
emphasized that: |

"absent ‘'substantial, clear-cut, legal ertors, plainly in

contravention of a clear statutory or constitutional or corrt'mon

law mandate which m'ay be resolved indepehdently' of any

disputed tacts' awritis not Wér_ranted under the flag_rant abuse

of discretion ttleory of prohibition." Id.

This Court has staied that prior to issuing a writ, "we must appty the
aforementioned standards and ascet’tain whether there is clear-cut error that needs -
resolution where alternate remedies are inadeguate and judicial economy demands

resolution.” State ex rel. Doe v. Troisi, 194 W.Va. 28, 459 S.E.2d 139 (1995). Orders

granting discovery requests over timely objections, like other discovery _orders, are -
intertocutory. They do not finatly end ttoe litigation and aré generally revieWabte only aftor _
the final judgment. Furthermore, this Court has stated,

"Thus, for reasons predicated partty on judicial economy, our

general rule necessarily must be that discovery orders are not

- appealable until the litigation is finally ended." State ex rel.

United States Fidelity and Guaranty Company v. Canady, 194

W.Va. 431(at 437), 460 S.E.2d 677(at 683)(1995).

In the seminal case involving discovery of trade secrets, this Court held in

St.ate ex rel Arrow Congcrete Co. v. Hill, 194 W.Va. 239, 460 S.E.2d 54 (1995) that "We are |
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mihdfu! that a writ of prohibition is rarely granted as a means to resolve discovery dislputes:
‘a writ of prohibition is available to correct a clear Iegel error resulting from a trial court's
substantial abuse of its discretion in regard to discovery orders.' "(citations omitte’dj] | This
Court has set forth a five factor test in deiermining whether a writ of prohibitior is prop_er
regarding ah issue that does not inv.olve' an absence of jurisdictioh bet rather involves a
claim that the lower court clearly exceeded its Ieg:timate powers. Those five factors, with
the third factor belng of primary importance, are: |
"1 . Whether the party seek:ng the writ has no other
adequate means, such as dzrect appeal, to obtain the
desired relief; |
2. Whetherthe Petitioner will be damaged or prejudiced in
a way that is not correctable on appeal;
3. Whether the lower tribunal's order is clearly erroneous
as a fhatter_of law; |
4,  Whether the lower tribunal's order is an oft repeated
error or manifests persistent disregard for either
procedural or substantive law; _ |
5. Whether the Iower tribunal's order raises new and

important problems orissues of law as first impression.”

State exrel Nationwide Mutual Insurance Co. vKaufman 222 W.Va. 37,658 |

S. E 2d 728 (2008)[Syl pt 1]; see also, State ex rel National Auto Insurance v. Bedell,

_S.E.2d__,2008 WL 5194724 (W.Va.2008), [holdmg that dismissail of one defendant for

lack of personal jurisdiction not amenable for review by way of extraordinary Writ'of_
prohibition' as record incomplete and matter better suited for direct appeal so as not to
leave this Court "at sea without a chart or compass" in attempting to determine the factual

issues confronting the trial court]; Sufely an issue of lack of personal jurisdiction resuliing
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in the final dismissal of a party b'eﬁer_ meets the five factors referenced' in Kaufman than
a discre.ti_ona.ry disco've_ry ruling as presented in the Casé.]

" The Petitioner has failed to provide an adequate basis to satisfy the five
faCtbr test established by this Couﬁ for a Writ of Prohibition regarding a discretionary
diséovery matter. Moreover, the Petitioner seeks relief on an incomplete record and

without first having complied with the Trial Court's Order to submit any questioned

documents for in camera review (See Petitioner's Appendix, Exhibit A, Order 10/09/08 at
p. 7). The Triai Court did not have the opportunity to review the setilement documents
which thé Petitioner has characterized variously throughout its Petition as private
confidential agreements regarding settlement. Neither the Trial Court nor this Court, will
héve the.opportu_ni_ty to verify those assertions as the Record is incomplete b.ecause
Nationwide failed to provide them to the Trial Cdurt' for review as instructed.” It may very
well be that the provisions asserted by Nationwide do not exist in the context as described
in its Petition. Nationwide has now waived its right to such in camera review by failing to
follow the Trial Court's directive. Surely under the criteria set forth in the Statute and as
established by this Count, original jurisdi.ction is unwarranted. There is no basis to find tha’c
Judgé Marks usurped his legitimate powers in ruling on a discretionary discovery matter,
es__peciaHy in view of Nationwide's overall discovery conduct, nor did he ignore well -
established law in this State or anywhere else, Nationwide has an absolute remedy by way
of appeal if the same bécdmes necessary and Nationwide is not prejudiced beforehand as

the Trial Court has taken extraordinary measures to protect the prior claims documents,

B Although Respondent does vigorously disagrees with Nationwide that a review
of the alleged confidential Settlement Agreements would demonstrate their being totally
immune from discovery, nonetheless; the Trial Court should have had the opportunity to
review them to make a decision as to the nature of the document and the scope of the
private agreement to keep the documents confidential from public disclosure; this is
true because many times only the claimant is bound to confidentiality and is relieved
from such private contractual obligation if subpoenaed or directed by other court

- process in a pending proceeding.
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including'the settlement agreements, by entering two protective orders regarding these

materials. This Court should deny the Rule to Show Cause on this basis alcne, as to do

othermse will cont:nue the slide down the shppery slope Where litigants, espemaily o

insurance company defendants believe that neither judicial economy, nor prompt remedy |

(justice delayed is justice denied) are important, and that multiple interlocutory appeals are

the norm not the “rare exception as this Court has declared. The Court should not allow

Nationwide to circumvent the normal abpeal process and present an important issue on
less than a full record by way.of interlocutory appeal. This Court should be wary of
accepting discretionsry discovery issués like this one by way of extraordinary remedy and
it should deny Nationwmles Petition to begzn the process of curtalhng this piecemeal

litigation by some litigants such as NathﬂWlde

‘ll.  CONCLUSION
The Trial Court was entirely within its discretion to order Nationwide to fully

and completely answer Plaintiffs' discovery requests including production of the settlement

agreements. ThlS is espec:a!ly true in V|ew of Nationwide's obstructive conduct regarding

discovery. However, the standard to be applied by this Court is not whether it agrees with

the Trial Court but whether the Trial Court's ruling was clearly erroneous. It absolutely was |

not and when this Court considers the broad discretion allowed a trial court in ruling upon

discretionary discovery matters such as this, this Court should deny the Writ of Prohibition

being sought by Nationwide. Pleinti{fs- clearly demonstrated to the Trial Court the
possibility that the requested information would be admissible at trial, or lead to the
possible discovery of other admissible evidence. Thus, the Requests were relevant for
discovery purposes. Any need for protectlon has been adequately addressed by the Trial
| Court's two protective orders and nothmg further is needed. |

Finally, this Court should again restate that extraordinary writs are not to be
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used in place of appeals. Sometimes their use is a trial strategy to wear down an opposing

party or to make the litigation so expensive that it is no longer worth pursuing.  Such

strategy is wrong, causes undo delay and expense and wastes scarce judicial resources

and must not be condoned. For ali of the above reasons the Petition of Na’uonvwde should

be denied with costs,

Respectfully submitted,
Respondent, By Plaintiffs’ Counsel
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