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I.  ISSUE PRESENTED

This Petition arises from the October 9, 2008 Order Compelling Discovery from
Defendant Natmnwrde Mutuai Insurance Company of the Circuit Court of Harrison
Ccunty which granted, in part, Plamtiffs’ Motion to Compel Discovery, and ordered :
Nationwide Mutual Insurance Company (“Nationwide”j to iaroduce the identification and
other specific information of any other “bad faith” claims, both statutory and common
law, made against Nationwide within the prior ten years. Pursuant to the Order,
Nationwide must produce such information as claimant or party names, addresses, and
telephone numbers; attorney ideritiﬁcation; the identify of the Nationwide claim
repreSentative whose conduct was at istsue; a brief description of the .ailegations;
production of any Insurance Commissioner complaint or court complaint; and the details
of any settlement, reeolution, verdict or judgment, and production: of any document
reﬂecting same, including confidential settleriients‘ or resolutions, (Sec Exhibit A,
Circuit Court’ s October 9, 2008 Order, attached hereto, specifically paragraphs numbered
7 and 9. )

o - PROCEEDINGS AND RULINGS BELGOW

_ Thc 1nstarit ciifil act10n 1s a ﬁrst—party “bad faith” claim Which arose followmg an
August 19, 2004 automobile accident. Nationwide was named, among others, as a party-
- Defendant in this action filed in the Circuit Court of Harrison County (“the George
action”), The George action aésertecl negligence claims against William Gail Gcoden,
Elizabeth Arnett, and Melissa Shanholtz arising out of the Aungust 19, 2004 automobile

accident. Claims as to the Gooden, Arnett, and Shanholtz defendants heve' been resolved.

Unfair trade practice claims were asserted against West Virginia National Automobile



Insufance Company and Deneane Reneau, its Claim Representative.  Claims as to
National Automobile Insurance Company and Reneau have been resolﬁed. -

The George action further alleges that Nationwide i.ﬁtentionaliy, willfully, and
maliciously failed to make a reasonable offer of underinsured motorist c'overage in an
amount not less than the liability limits as required by West Virginia Code § 33-6~31(5).
In addition to alleging claims of fraudulent conduct related to Nationwide’s offers of
underinsured motorist coverage, the George action asserts claims for violations of the
Unfair Claims Settlement Practices Act and seeks, among other damages, payment of
underinsured motorist benefits of not less than $100,-000 per per_sdn and $300,000 per
accident, the liability limits of Nationwide’s policy. Prior to the filing of the George'
action, Nationwide tendered its underinsured motorist limits of $25,000 to the Plaintiffs.

- On March 19, 2007, the Plaintiffs propounded Plaintiffs’ First Combined _
Discovery Requests to Nationwide Mutual Insurance Company. (See Exhibit B,
attached hereto.) Request number 8 sought:

Request No. 8: Has Defendant Nationwide at any time within the past 10 (ten)
years, in the State of West Virginia, paid any money or granted any other thing of value
in order to settle, resolve, or to satisfy any judgment, claim, or allegation, either directly
or indirectly, which: (1) asserted first-party unfair insurance claims settlement practices;
(2) asserted other insurance bad faith settlement conduct of any kind or nature; or (3)
asserted violations of the West Virginia Unfair Trades (sic) Practices Ac, W.Va. Code §
33-11-1, et seq., against Defendant Nationwide whether asserted by your insured or a

third-party claimant? If the answer to this Request is in the affirmative, please provide
the following information for each:

(@ Name, address and telephone number of the claimant or claimants and
their attorneys, if any; o

(b)  Name, home and business addresses and telephone numbers of any of your
- agents, servants, or employees whose conduct was at issue in the claim,
including the current employment status of such individual or individuals

with you and such person’s last known address and telephone number;



() A brief description of the ailegaﬁons against you, your agents, servants
and employees; ~

(d) If the dispute resulted in a written claim being made to you, the West
Virginia Insurance Commissioner and/or a complaint filed with any court
of law, PRODUCE a copy of each of the same; and,

(e) The details of any settlement, resolution, verdict, judgment, or any other
disposition or each such dispute, whether in writing or oral, and
PRODUCE a copy of the same, if in writing. This request shall include
any “confidential settlements” or “resolutions” for each such dispute.

(See Exhibit B, pages 7-8, emphasis in original.)
Request number 10 of the Plaintiffs’ First Combined Discovery Requests to
Nationwide Mutual Insurance Cdmpany sought:

- Request No. 10: To the extent not PRODUCED pursuant to the immediately
preceding two Requests above, please PRODUCE éach and every document which sets
forth the details of any claims made against you for insurance bad faith conduct and/or
violations of the Unfair Trade Practices Act (W.Va. Code § 33-11-1, et seq.), and its
attendant regulations (114 CSR 14, et seq.), OR any other claim relating, in any way, to
Defendant Nationwide’s bad faith conduct in the insurance industry, whether said
documents are correspondence, grievances, complaints made to any Insurance
Commissioner of any State or complaints filed with any court and regardless of whether
more than one document is necessary to set forth all such claims made against this
- Defendant; and, in each instance, please PRODUCE any documents which reflect any
resolution or settlement of each and every claim made, including documents which
specify the amount of money paid to settle or resolve such claim, or which specifies other
valuable consideration provided to resolve or settle such claim. - This request shall include
any “confidential settlements” or “resolutions” for each such - claim, and, please

_PRODUCE any documents or other tangible jtem related to each such settlement or
resolution. This request is limited to matters occurring or resolved within the Tast ten (1 0)
years. '

(Sec Exhibit B, pages 9-10, cmphasis in original,)
On May 2, 2007, Nationwide filed Defendant Nationwide Mutual Insurance
Cor‘npany’s Responses to Plaintiffs’ First Combined Discovery Requests. (See Exhibit

C, attached hereto.)! Nationwide responded to Request number § as follows: -

Nationwide obtained a two-week extension from the Plaintiffs to file discovery responses.



RESPONSE FOR SUBPART (2): OBJECTION. This Request is compound,
overly broad, burdensome, oppressive, vague, ambiguous and is designed solely to harass
or to cause undue litigation expense to Nationwide. Moreover, the scope of the Request
is such that it is not reasonably calculated to lead to the discovery of admissible evidence.
Furthermore, this Request seeks information that is protected by the attorney-client
privilege and the attorney work product, and also asks for documentation that may have
been generated in anticipation of litigation and/or trial. This Request is also .
objectionable as it seeks information for periods of time unrelated to the instant claim.
‘This Request as drafted secks information that is not available to this Defendant, nor
could such requested information be reasonably ascertained in the absence of a manual
review of all Claim Files, which review would be unduly burdensome. In addition, to the
extent that this Request secks information concerning confidential settlements that are
subject to confidentiality agreements, said Request is beyond the permissible scaope of
discovery as it is contrary to West Virginia public policy and invades the privacy rights
of third parties who have not consented to the release of such information. Moreover, 10
the extent that any such settlements were achieved, any payments were made in
compromise of disputed claims where liability was denied and not proven and, thus, such

‘payments were not made for punitive damages. Moreover, to the extent that any verdicts
exist with respect to a jury award of punitive damages, said verdicts are matters of public
record and are equally accessible to the Plaintiffs, : o

‘ Subject to the above objections and without waiving the same, and reserving the
right to further assert the individual or cumulative objections, response is made only to
the extent of such materials as are within Nationwide’s immediate possession, custody or

- control and to the exclusion of such matters of public record which are equally accessible
to the Plaintiffs. 'Defendants refer Plaintiffs to the Responses to the Request for
Production stated below. o :

RESPONSE FOR SUBPART (b): OBJECTION. This Request is compound,
overly broad, burdensome, oppressive, vague, ambiguous, and is designed solely to
harass or to cause undue litigation expense to Nationwide, Moreover, the scope of the .
Request is such that it is not reasonably calculated to lead to the discovery of admissible
evidence. Furthermore, this Request seeks information that is protected by the attomney-
client privilege and the attorney work product, and also asks for documentation that may

have been generated in anticipation of litigation and/or trial. This Request is also =

objectionable as it seeks information for periods of time unrelated to the instant claim,
- The Request as drafted seeks information that is not available to this Defendant, nor
could such requested information be reasonably ascertained in the absence of g manual
review of all Claim Files, which review would be unduly burdensome. In addition, to the
extent that this Request seeks information concerning confidential settlements that are
subject to confidentiality agreements, said Request is beyond the permissible scope of
discovery as it is contrary to West Virginia public policy and invades the privacy rights
of third parties who have not consented to the release of such information. Moreover, to
the extent that any such settlements were achieved, any payments were made in
compromise of disputed claims where liability was denied and not proven and, thus, such
payments were not made for punitive damages. Moreover to the extent that any verdicts



exist with respect to a jury award of punitive damages, said verdicts are matters of public
record and are equally accessible to the Plaintiffs. - '

Subject to the above objections and without waiving the same, and reserving the
right to further assert the individual or cumulative objections, response is made only to
 the extent of such materials as are within Nationwide’s immediate possession, custody or.
control and to the exclusion of such matters of public record which are equally accessible
to the Plaintiffs. Defendants refer Plaintiffs to the Responses to the Request for
Producnon stated below. '

RESPONSE FOR SUBPART (c¢): OBJECTION. This Request is compound,
overly broad, burdensome, oppressive, vague, ambiguous, and is designed solely to
harass or to cause undue litigation expense to Nationwide. Moreover, the scope of the
Request is such that it is not reasonably calculated to lead to the discovery of admissible
evidence. Furthermore, this Request seeks information that is protected by the attorney-
client privilege and the attorney work product, and also asks for documentation that may |
have been generated in anticipation of litigation and/or trial. This Request is also
objectionable as it seeks information for periods of time unrelated to the instant claim.
The Request as drafted seeks information that is not available to this Defendant, nor
could such requested information be reasonably ascertained in the absence of a manual
review of all Claim Files, which review would be unduly burdensome. In addition, to the
extent that this Request seeks information concerning confidential settlements that are
subject to confidentiality agreements, said Request is beyond the permissible scope of
discovery as it is contrary to West Virginia public policy and invades the privacy rights
of third parties who have not consented to the release of such information. Moreover, to
the extent that any such settlements were achieved, any payments were made in
compromise of disputed claims whete liability was denied and not proven and, thus, such
payments were not made for punitive damages. Moreover to the extent that any verdicts
exist with respect to a jury award of punitive damages, said verdicts are matters of public
record and are equally accessible to the Plaintiffs.

Subject to the above objeétions‘and without waiving the same, and reserving the
right to further assert the individual or cumulative objections, response is made only to
the extent of such materials as are within Nationwide’s immediate possession, custody or
controf and to the exclusion of such matters of public record which are equally accessible
to the Plaintiffs. Defendants refer Plaintiffs to the Responses to the Request for. -
~ Production stated below.

RESPONSE TO REQUEST FOR PRODUCTION (d): OBJECTION. This
request is compound, overly broad in time and scope, burdensome, oppressive, vague,
ambiguous, and is designed solely to harass or to cause undue litigation expense to
Nationwide. Moreover, the scope of the Request is such that it is not reasonably
calculated to lead to the discovery of admissible evidence. This request is also
objectionable as it seeks information for periods of time unrelated to the instant claim.
This Request as drafted seeks information that is not available to Nationwide, nor may
such requested information be reasonably ascertained in the absence of a manual review




of all Claim Files throughout West Virginia, such a review being uhduiy burdensome, To
the extent that any complainis exist, said complaints are matters of public record and are
equally accessible to the Plaintiffs, ' :

Subject to .and without waiving the above objections, and reserving the right to
further assert the individual or cumulative objections, response is made only to the extent
of such materials as are within Nationwide’s immediate possession, custody or control, -
A list of civil actions, dating from 1997 to the present, attached hereto as Bates Numbers
599 through 643, and a list of West Virginia Department of Insurance complaints filed
against Nationwide Mutual Insurance Company related to uninsured and underinsured
motorist coverage for the allowable statutory period-is attached hereto as Bates Numbers .
718 through 735, ' ' '

DISCLAIMER:  These lists have been prepared by counsel employed by
Nationwide to compile said lists for litigation purposes only. - The above lists are
Thistorically incomplete, and are based upon the quality of judicial indexes, the availability
of data, and the limited ability to identify litigation and complaints within the parameters
provided, including but not limited to Plaintiffs’ requested date requirements. The
identification of individual Nationwide entities or lines of insurance is also inexact as
much of the data is identified only as Nationwide, and judicial indexes often identify the
entity or line of insurance by the misnomer of Nationwide Insurance and, more -
frequently, the litigation has been filed against either the wrong entity or an inaccurately
identified company. ' ' '

RESPONSE TO REQUEST FOR PRODUCTION (&): OBJECTION. This
request is compound, overly broad in time and scope, burdensome, oppressive, vague,
ambiguous, and is designed solely to harass or to cause undue litigation expense to
Nationwide. Moreover, the scope of the Request is such that it is not reasonably
- calculated to lead to the discovery of admissible evidence. This Request is also
objectionable as it seeks information for periods of time unrelated to the instant claim.
The Request as drafted seeks information that is not available’ to Nationwide, nor may
such requested information be reasonably ascertained in the absence of.a manual review
of all Claim Files throughout West Virginia, such a review being unduly burdensome. In
 addition, to the extent that {his Request seeks information concerning confidential
settlements that are subject to confidentiality agreements, said Request is beyond the
permissible scope of discovery as it is contrary to West Virginia public policy and
invades the privacy rights of third parties who have not consented to the release of such
information. Furthermore, to the extent that any such settlements were achieved, any
payments were made in compromise of disputed claims where liability was denied and
not proven, ' ' '

(See Exhibit C, pages 13-18.)

Nationwide responded to Request number 10 as follows:



RESPONSE: OBJECTION. This Request is compound, overly broad in time-
- and scope, burdensome, oppressive, vague, and ambiguous and is designed solely to

harass or to cause undue litigation expense to Nationwide. Moreover, the scope of this

“Request is such that it is not reasonably calculated to lead to the discovery of admissible

evidence. Furthermore, this Request seeks information that is protected by the attorney-

client privilege and the attorney work product, and also asks for documentation that may

have been generated in anticipation of litigation and/or trial. This Request is also

objectionable as it seeks information for periods of time unrelated to the instant claim.

This Request as drafted asks for information that is not available to Nationwide, nor

could such requested information be reasonably ascertained in the absence of a manual

review of all claims throughout the United States, which review would be unduly

burdensome. In addition, to the extent that this Request seeks information concerning

confidential settlements that are subject to confidentiality agreements, said Request is

beyond the permissible scope of discovery as it is contrary to West Virginia public policy

and invades the privacy rights of third parties who have not consented to the release of

such information. Moreover, to the extent that any such settlements were achieved, any

payments were made in compromise of disputed claims where liability was denied and
not proven and, thus, such payments were not made for punitive damages. Moreover, to

the extent that any verdicts exist with respect to a jury award of punitive damages, said -
verdicts are matters of public record and are equally accessible to the Plaintiff In

addition, to the extent that this Request séeks information concerning extra-territorial

conduct, this Request is overbroad and is not reasonably calculated to lead to the _
discovery of admissible evidence. State Farm Mutual Automobile Insurance Co. v.

Campbell, 538 U.S. 409 (2003) (finding that extraterritorial conduct is not relevant unless

it is “substantially similar” to the complained of conduet). ' ' ‘

Subject to the above objections and without waiving the same, and reserving the
right to further assert the individual or cumulative objections, response is made only with
respect to West Virginia civil actions, and only to the extent of such materials as are
‘within its immediate possession, custody or control and to the exclusion of such materials
which are matters of public record and are equally accessible to the Plaintiffs. A list of
civil actions, dating from 1997 to the present, attached hereto as Bates Numbers 599
through 643, and a list of West Virginia Department of Insurance complaints filed against
Nationwide Mutual Insurance Company related to uninstred and underinsured motorist
coverage for the allowable statutory period is attached hereto as Bates Numbers 718
through 735. o : : '

DISCLAIMER:  These lists have been prepared by counsel employed by
Nationwide to compile said lists for litigation purposes only. The above lists are
historically incomplete, and are based upon the quality of judicial indexes, the availability
of data, and the limited ability to identify litigation and complaints within the parameters
provided, including but not limited to Plaintiffs” requested date requirements. The
identification of individual Nationwide entities or lines of insurance is also inexact as
much of the data is identified only as Nationwide, and judicial indexes often identify the
entity or line of insurance by the misnomer of Nationwide Tnsurance and, more
frequently, the litigation has been filed against either the wrong entity or an inaccurately



identified company.
(See Exhibit C, pages 24-26.) |

On June lfl, 2007, the Plainﬁffs.ﬁled a Motion to Compel Discovery From
Defendant Nationwide Mutual Insurance Company .and Request for Mandatory
Attorneys’ Fees and Costs. ' (See Exhibit D, 'attached hereto.) With regard to
Natlon\mde s Responses to Request numbers 8 and 10, the Plaintiffs alleged that
ANat10ﬂw1de provided b011erplate objectxons and an incomplete compﬂatlon of litigation
_eiaxms and Insurance Commissioner grievance/complaints, but did not provide the |
| inforrnatidn sought in Request number 8§ subparts (a) —(e). (See Exhibit D, pages 16 and
230 Exhibit2) -

On June 18, 2007, Nationwide filed Nationwide Mutual Insurance Company’s -
Response to Piainfiffs’ Motion to Compel. (See Exhibit E, attached hereto.) Nationwide
reitefated its previously stated objections and explained how the compilatien list of
litigation filed against Nationwide complied with the ?laintiffs’ request. Nationwide als.o.
.- set forth its objections to the request for coﬁﬁdentiel settlements as the disclosure of same .
is against West' Virginia pubﬁc poticy end the West Virgirﬁa Rules of Evidence and-Civil
Prépeedure-., (See Exhibit E, pages 6-10) | |

Judge Marks, by eorrespendence dated January 3, 2008, made final rulings -
pertaining to .the Plaintiffs” Motion to Compel. (See Exhibit F, attached hereto.) In
regard to Request number 8, Judge Marks granted the Pllaintiffs’ motion to compel] and
ordered that “N_atienwide must completely respond to the iﬁterrogatery and requeste (sic)
for production, but the Court believes a protect_ive order is neeessary concerning the

“confidential settlements.” (See Exhibit F, page 2, paragraph 7.) Judge Marks also



' grant_ed the Plaintiffs’ Motion to Cornpel in regard to Re.quest nurnber 10. (See Exhibit '
F, page 3, paragraph 9.) The January 3, 2008 correspondence/Order drrected Plaintiffs’ J
counsel to prepare an Order with language consistent with the ruhngs in the January 3,
2008 correspondence. Plaintiff provided a proposed order to which Nationwide objected.
Nation\ndde then provided its own draft proposed order to the Court.

The Res,pondent entered the Order prepared by Nationwide’s connsel on October
9, .2008. This Order mandates that Nationtvide shall provide all of the information
requested in Request numbers 8 and 10. Itis from this Order that Nationwide submrts
g th1s Petition for Writ of Prohibition. The Respondent rgnored and undermined West
Vlrgmla s public policy and stated Judrctal role of encouraging settlernents The
Respondent also farled to properly weigh a party ] prwacy interest in conﬁdentiality
against the public’s r1ght of access to court records. |

HI.V ASSIGNMENTS OF ERROR

I. The Respondent exceeded his Judmlal authonty in orderlng production of
confidential settlement agreements contrary to State public policy and
leglslatlve intent.

2. The Respondent exceeded his judicial authority in ‘ordering production of
confidential settlement agreements in v1olat10n of third . partles prrvacy '
1nterests :

Iv. ARGUMENT

A, 'PROHIBITION IS THE ONLY REMEDY TO CORRECT A CLEAR
LEGAL ERROR '

Prohlbitlon lies as a matter of right Where a lower court, havmg proper
Jjurisdiction over a matter, exoeeds its legitimate powers. West Vrrglnla Code § 53-1-1;
see also Handley v. Cook, 162 W.Va. 629, 252 S.E.2d 147 (1979). Prohibition will issue

~where the trial court has no jurisdiction or, having such jurisdiction, exceeds its




legitimate powers. State ex rel. Kees v. Sanders, 192 W.Va. 602, 453 S.lE.Zd 436 (1994),
A writ of prohibition is available to correct a clear legal error resulting from a frial court’s
. substantial abuse of discretion in regard to discovery orders._ State ex rel USF&G v,
Canady, 194 W.Va. 431, 460 S.E.2d 677_(1995); State ex eel. .Sm.te 'Farne Mut. Auto. Ins.
Co. v. Sz"epfzens, 188 W.V.a. 622, 425 S.E.2d 577 (1992).

In the instant matter, the. court below exceeded any legitimate powee it may have
by compelling production of confidential settl_efnent agreernents previously entered into
' Vb.y Nationwide with other p_art_ies; Production of conﬁeiential'settlefnentragreements is.
contrary te State publie policy and legislative intent. Additionally, the court below
exceede(i'any legitiniate pewer 1t may have by ignoring third parfy privaey intefests n
ordering prodnction_ of confidential Settlement ag'reernents._ -

In determining whether to grant a rule to show eause in 'prohibition this Court
must consider the adequacy of other avaﬂable remedIes such as appeal and the overall _
economy of effort and money arnong the 11t1gants lawyers and courts Syl. Pt. 1, Hmkie
| v. Black, 164 W.Va, 112 262 SE2d 744 (1979). Here, no other remedy is available.
Immediate relief from -this Court 18 necessary to protect information intended to be |
Vconﬁdennal by the contracting parties, and to prevent erosion of the State’s pohcy
encouragmg settlements and the ensumg chilling effect on same should immediate rehef
not be granted.

'B. CONFIDENTIAL SETTLEMENT AGREEMENTS ARE VALID AND
' ENFORCEABLE

Many courts have acknowledged a strong preference for the settlement of disputes
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‘among na'rties, ﬁnding a,. strong publte policy in favor. of sucn r:tgrreements;2 This
preference has translated into a_strong protection for the rights of parties in making
.SettIement agreementé. Id “The.reu. is an obvious public pol.icy favoring the amicable
'settlement of Iitigation, and agreements aceomplishing this result will be disregarded only
. for the strongest of reasons.” Cities Serv. Oil Co. v. Celeman oil Co., 470 F.2d 925, :929
- (1* Cir. 1972). Courts have tuled that patties {o a settlement can bargain away the right
to freely speak of a matter, even when that matter would otherwise be protected b)t the
First Amendment to the United States Constitutton Pzerce v. St Vrain Valley Sch. Dist.
RE~]J 981 P.2d 600 603 (Colo 1999); U S. CONST amend L |

In Pzerce the court was presented with a breach of a settlement agreement that_
contamed a conﬁdentlahty provision. The plamtlff a former supermtendent of the St.
Vrain Valley School D1strlct cla1med that the school d1str1et breached an agreement
| keeping the circumstances of his resignation confidential. The school district argned that -
the settlement agreement was unenforceable because the conﬁden‘aahty clause restncted N
their freedom of speech in violation of the F1rst Amendment The court, ﬁndmg that the 3
parties * 1mposed thelr own restnctlons on thelr ability to speak pubhcly,” heId that the
agreement was vahd 981 P.2d at 603. The court ruled that the First Amendment does
not reach private arrangements; therefore, prlvate. pertles can .hm1t even those most
sacrosanct rights. g_uaranteed in the Constitution.4

There is a presumption that a court should enforce the settlement agreements

¢ AvediaH. Seferian, et al., Secrecy Clauses in Sexual Molestation Settlements: Should Courts Agree 10
Seal Documents in Cases Involving the Catholic Church?, 16 Geo. I. Legal Ethics 801, 809 (2003).
* Seefn.2,16 Geo. I. Legal Ethics at 809-810.

The synopsis of the Pierce case was adapted from Avedia H. Sefenan et al., Secrecy Clauses in Sexual
Molestation Settlements:  Should Courts Agree to Seal Documents in Cases Involving the Catholic
Church?, 16 Geo, J. Legal Ethics 801, 809 (2003)
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| reached by parties.’ Wést Virginia likewise favors and éncouragés the resolution of
Iﬁwsuits bj setﬂement. DeVane v. Kennedy, 205 W.Va. 519, 519 S.E.2d 622 .(1999);
State ex rel. Ward v. Hill, 200 W,Va. 270, 489 S.E.2d 24 .(19.97); Aéc.oz.'d v.. Chrysler
Corp., 184 W.Va. 149, 399 S.E.éd 860 (1990); Board of Educ. of quongalia 12
Srarchér, 176. W.Va. 388, 343 S.E.Zd 673 (1986); Snydér'v. Hicks, 170 W.Va, 281, .294
S.E.2d .83 (1§82); Sanders v, Rb‘selav.pln Memorial Gafclziens, Inc., 152 W.Va. 01, 159
S.E.2d 784 (1968). Furthér, a court’s role “in reviewing a settlgment is ﬁot to just
_ subs;fitute i;cs own judgment for that of_ thé parties to a decree but to assure itself that the
~terms of the decree are fﬁif and 'adequaté and .ar_é not unlawf;il, un.re;aslonable, or against
puBlic policy.” United Stat'e;v v. Hooker Chem. & Plastics Corp., 607 F.Supp_. 1052, 1057
(WDNY. 1985), | o ' |
The vast majority' of cases and jurisdictions respect the right of parties to contract -
in seﬁlemenf as they pjlease‘6 Most terms of a settlement agreerﬁént'wiﬂ ‘be dealt with in
much the same manner as a traditional c’o_ntrac.tj Parties have the ri gﬁt tq contract as 'théy
_ wish, and most éourts will not seek t-o 'it‘npose' their own' ju&gmént_for those bf the parties.
Id; Courts will, however, refuse th> enforce agreementé that Violafe public Ipolicy.. .Id.

C.  THE DISCLOSURE OF CONFIDENTIAL SETTLEMENT
' AGREEMENTS IN AN UNRELATED SUIT IS PROHIBITED

’ See .2, 16 Geo. J. Legal Ethics at 810; see also Carrie Menkel-Meadow, Whose Dispute is it
Aryway? A Philosophical and Democratic Defense of Settlement (in Some Case), 83 Geo. L.J. 2663, 2664-
65 (“[SJettlement has become the ‘norm’ for our system.”); Richard L. Marcus, The Discovery
Confidentiality Controversy, 99 U. Ill. L. Rev. 457, 502 (“There is no doubt that American judges,
particularly federal judges, increasingly view settlement promotion as an important objective.™); Davis v.
Flatiron Materials Co., 511 P.2d 28, 32 (Colo. 1973); Lomas & Nettleton Co. v. Tiger Enters. Inc.,, 585
P.2d 949 (Idaho 1978); Smith v. Munro, 365 A.2d 259 (Vt. 1976); Nelson v. Johmson, 599 N.W.2d 246
(N.D. 1999); Haderlie v. Sondgeroth, 866 P.2d 703 (Wyo. 1993); Hentschel v. Smith, 153 N.W.2d 199
(Mmnn. 1967); MeManus v. Howard, 569 So0.2d 1213 (Miss. 1990); McCoy Farms, Inc. v. J & M McKee,
563 S.W.2d 409 (Ark, 1978); Bennett v. Deaton, 68 P.2d 895 (Idaho 1937); Rosenthal v. .J. Leo Kolb, Inc.,
97 A.2d 925 {D.C, 1953).

See fn. 5, supra.

See fn.2, 16 Geo. J. Legal Ethics at 810.
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Whé_ther conﬁdghﬁal settlémenf agreements are-'barred from disclosure in another -
suit has never been squarely addressed by the.Supreme Couft of Appeaié of West
Virginia.s -Howei}er, other jufis.dictions which 'h_ave faced this issue have upheld the
sanctity of conﬁd_gntia]'agreements. fn Hasbrouck v. BaﬁkAmerica Housing Services,
187 FR.D. 453 (NDN.Y. 17999),'.ther District Court prol-libited- discIosuré of a
confidential ~settlement agreeinent. Plaintiff Hasbrouck filed an eﬁlpfoyment
discrimination- suit and soughf an order protecﬁﬁg from discovery ﬂne terms of a
settlement agreement between she .and non-pérty Trustco Bank. Defendant Ba.nkA_merica

opposed the motion. Hasbrouck and Trustco Bank entered into a Settlement Agreément '

8 The- Circuit Court of Ohio County has held in favor of upholdihg the validity of confidential

seftlement agreements on two separate-occasions in the cases of Grandsiaffv. Allstate Insurance Company,
et al., Civil Action No. 98-C-356, and Holland v. Allstate, Civil Action No. 94-C-33. (The Holland Crder
was not entered because the case resolved before it was entered.) In an Order entered September 27, 2000,
the Ohio County Circuit Court held in Grandstaff ‘

In connection with concerns raised by counsel for Allstate with respect
to general business practice witness testimony involving cases that have

“been settled in which Allstate has secured confidential settlement
agreements, the Court held that individuals may be permitted to testify
about the facts of the bad faith litigation. They can further testify that
they flied a lawsuit to prosecute their bad faith claims and they can
further testify that the lawsuit was resolved. However, the parties will
not be permitted to testify as to the events that transpired. in
connection with the prosecution of the bad faith lawsuit,

(A copy of said Order is attached hereto as Exhibit G, empbasis added.) Thus, a West Virginia Circuit
Court has recognized that confidential settlement agreements are valid and enforceable and that parties
should not be permitted to attempt to solicit the breach of such agreements, '

The U.S. District Court for the Northern District of West Virginia ruled in Forshey v, Allstate
Insurance Company, Case No. 5:98-CV-85, that the use of confidentiality agreements violated public
policy. In his affirmation of United States Magistrate Core’s proposed ruling, District J udge Stamp applied
a “clearly erroneous” standard to the Magistrate’s ruling. Because the issue is unresolved by the West
Virginia Supreme Coust, Judge Stamp held that he could not find that the Magistrate’s ruling was clearly
erroneous. In the subsequent case of Lynch v. Allstate Insurance Company, filed in the United States
District Court for the Northern District of West Virginia, Case No, 3:98-CV-27, District Judge W, Craig
Broadwater held at a hearing held October 12, 2000 that F orshey is not precedent. (A copy of the relevant
portions of the transcript is attached hereto as Exhibit H.) _

_ - Thus, there are conflicting rulings in West Virginia at the trial court level as to the admissibility of
confidential settlement agreements and a definitive ruling from this Court is needed to resolve this issue,
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settling all dlsputes arising out of Hasbrouck s employment and termmatron of
employment wrth Trustco Bank. The Agreement entered into between the parties
prov1ded for strict: conﬁdentrahty and set forth payment to be made by Trustco Bank to
Hasbrouck in consrderatlon for the release and non-drsclosure agreement. Subsequent to -
the sett_lement, Banld\merica served Trustco Bank With a subpoena requiring produetion
of the Agreement anr:l Hasorouek’s -personnel fﬂe. Hasbrouck objected to production of -
the | Agreement. | During deposition, Hasbrouck objected .to questions regarding the
settleme_nt agreement with Trustco and -refused to answer same pending the court’s
ruling, - |
The District Court held that Trusto Bank relzed on the Agreement and the beneﬁt
of its bargam to maintain the secrecy of its conﬁdentlal rnformatron 1d. at 458. The
Court tules that “[t]he rights of the parties as contracted between them deserve the
-protection of the court,” Jd. The District Court further stated that Trustco Bank’s privacy :
interest in the 1nformat10n was to be given addrtronal werght because it was not a party to
the actlonr in Whrc}r the agreement was sought to be chsclosed I Hasbrouck likewise
had an mterest in mamtamrng the conﬁdentlahty of the information as required by the
| Agreement S0 that she wouId not bé in breach and subject to further 11ab111ty to Trustco |
Bank. Jd The Drstrlct Court further found | | | |
Moreover, protecting the conﬁdentiality of the settlement
agreement promotes the important public policy of
encouraging settlements.... Settlement of civil disputes is
in the pubhe interest beeause it avoids the significant cost
- of trial.... In addition to conservation of judicial and
private resources, seitlement results in higher levels of
satisfaction of the litigants, having determined their own

solution to their dispute rather than being subject o a
_judicially-created solution... Most importantly, a
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settlement produced ﬁnahty and repose upon which people
- can order their affairs. ..

. (internal citations omitted).

The Hasbrouck Court. also recognized thet confidentiality is often essential to the_
_ \'settlement of cases without which many lawsuits would remain unsettled, and permitting
dlsclosure of confidentjal settlernent agreements would d1scourage seftlements, contrary :
to the public interest.. Id at 458 59.

Converseiy, there is a countervalhng public mterest in affordmg a 11t1gant the
opportunity to broadly discover mformatlon in Support of 1ts case.. “However, there i 18 nO
Ftrst ‘Amendment rlght to access 1nformat10n necessary to iry a Iawsutt access is
_ perrmtted by leglslatlve grace.” Id. at 459 (citing Seatt[e Times, 467 U.S. at 32) see also
Zemel v, Rusk, 381 US. 1,17 (1965) (First Amendment _does not give unrestrained_ right
to gather info_rtnation); While there may be dome public interest in dissemination of
information accessed in diScovery, thet‘e ts no. constitutionallright to do so. Seattle Times,
467 U.S. at 31-32. o

| In granting Hasbrouck’s motion for a protective .order-, the District Court held that

[t]here is a strong public mterest in encouragmg settlements and in promotmg the ‘
| “ efficient resolut1on of conﬂlcts ThlS strong pubhc mterest outwelghs broad discovery of |
facts to support [the opponent’ s] claims and defenses.” 187 F.R.D. at 461. -

In a legal malpractzoe action by iwo doctors who- alleged that their former
attorneys dropped them from a lawsult by a group of doctors agamst a hospital, after- |
| which the case settled, the trial court granted the plaintiffs’ request for di'scov'ery of the
confidential settlement to determme what they would have recewed had they remamed in

the case. In Hmshcrw Winkler, Draa March & Stll v. The Superzor Court of Santa
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Clara Courity, 51 Cal.App.‘_i-th 233 (1996), the Appeals Court held that the trial court erred

in granting the plaintiffs’ request for discovery of the confidential settlement. Given the

private nature of a confidential settlement, the Burden rests on the proponents of

discovery to justify compelling production of the confidential settlement agreement, Jd,
at 239 The Appeais Court further held that the proponents of the discovery must do

more than show the possrbihty that productron of the conﬁdentral settlement may lead to

relevant mformanon “Instead they must show a compelling and opposmg state mterest .

i
" The Hinshaw Court recognized the cornpetmg pubhc values of prlvacy and
facrhtatmg the ascertarnment of truth in connection With legal proceedlngs “Article I
section 1’s, inahenable right’ of prrvacy is a ‘fundarnental interest’ of our soc1ety,
essentral to those rights guaranteed by the Flrst Third, Fourth Fifth and Ninth
Amendments to the U S. Constltutron ” Id. at 239. But, stated the court another state
interest hes in “faeihtatlng the ascertalnment of truth in connectlon with legal
proceedmgs ” Id
In an effort to reconcﬂe these sometimes competlng public_
values, it has been adjudged that inquiry into one’s private
affairs will not be constitutionally justified simply because
_inadmissible, and irrelevant, matter sought to be discovered
might lead to other, and relevant, evidence. When
- compelled disclosure inirudes on constitutionally protected
areas, it cannot be justified solely on the ground that it may
lead to relevant information.
d. (emphasis in original).
The Hmshaw Court concluded that prlvacy ofa settlement is generally understood

‘and accepted in the legal systern which favors settlement and therefore supports

attendant needs for conﬁdentiality. Id at 241. “We find a private settlement agreement
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is entitled to at least as much privacy protection as a bank account or tax information.”
. | | |
The court, in Hulse v. A B. Dick Co 162 M1sc 2d 263 616 N.Y.S. 2d 424 (1994)
held that the “need” to obtain the seitlement 1nf0nnat10n as a matter of trial strategy did
not warrant disclosme of the settlement agreements. .Id. at 265. The Hulses settled their_
clairﬁs against AB. Di_ck Company. An express cﬁnditioﬁ of settlement was thaﬁ each
party wouid kegp cbnﬁdential the terms of thé settlement. agreement. The nbnse'ttling__
- defendants desired‘ 10 know the terms of the seﬁlerhent agreement and served a notice of
di.s.cox'rery requeéting pi‘oductiqn of the .a_greerﬁent.' The Court obSel_'v_ed that “[a]lth(.Jugh_‘
’ _trial stratégy is ifnportant to any party in iitiga’cion-, de-fendants’- ‘need’ th obtain .the.
_ settlement_ infortﬁation' arises noi out (;f materiaility or necessity but, rath_er, desirability.”
Clda2es. |
The Hulse Court reviéwed the strong public policy 'cbnéide‘:rations ‘that favor
settlen}énts. A negotiated cofnbromisé of a dis;‘.;ufe avoids potentiaﬂy cosﬂy,' time.-
. consuming iitiéation and preserves scarce juc-licialsrésources; courts could not functipﬁ if
every dispute required a. trial, [d at 26?. In addition, thefe is a societal benefit in
fecognizing the autonorﬁy Vof pa_rties to shape their own squtifm to a_c;oni;roversy rather
. than having one judicially imposed. 1d. Most importa’ntly, a settiefnent Vproduces ﬁﬁality
and repose npon'_which people can 'orde.r their affairs. Jd. “The cburt must weigh the
goals of eﬁcéuragiﬁg the settlement of _di_sputés and stemming the burge_bning tide of
litigaﬁon against the rights of those-not privy to the settlément _agreemen_t.-” Id. at 268.
In weighing the competing int_erests, the cdurt stated:

[1)f a defendant facing multiple plaintiffs seeks to seltle a
meritorious claim for a certain sum of money, if may be
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deterred from doing so if it knows that the terms of such a
settlement would have to be made. public.... Many
defendant would almost certainly proceed to tr1al rather
than have broadeast to all potential plaintiffs how much
they might be wﬂlmg to pay.

1d.

In ,holding that the settlement agreement was not discoverable, the court found
~ that for it to declin,e to support the parties in their-reliance upon. the agreement they.
reached would work an mjustice on the litigants and would inhibit future settlements. Jd,

| at269.

Some federal courts have noted that admitting settlement agreements would
violate the congressional policy favoring settlement by 1nsulat1ng potential litigants from
later bemg penahzed in court for resolvmg their dispute out of court. Mc[nms v. AMF,
Inc., 765 F.2d 240 (lSt Cir. 1985) (noting that the admission of settlement evidence would
discourage settlements end-thereby vielate congressional policy underlying Federal Rule
408) Scaramuzzzo v. Glenmore Dzstzllerzes Co 501 F.Supp. 727, 733 (N.D. Ill 1980)
(opimon that “1t would be logically inconsistent to uphold the Vrtahty of Federal Rule
408 while at the same time holchng that a settlement offer could be used against the
offeror in related cases”) | |

In McInms supm the Court of Appeals found that the trial court erred m
admlttlng a settlement agreement because productron of same is barred by Federal Rule

of Evidence 408 Rule 408 governs the admissibility of evidence of comprom1se offers

Or agreements. The Rule, at the time Mc[nms was decided, provided in 1ts entirety:’

®  FRE 408 is substantially the same today and provides in its entirety:
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Evidence of (1) furnishing or offering or promising to
furnish, or (2) accepting or offering or promising to accept,
a valuable consideration in compromising or atfempting to
compromise a claim which was disputed as either to
validity or amount, is not admissible to prove liability for
or invalidity of the claim or its amount. Evidence of
conduct or statements made in compromise negotiations is
likewise not admissible. This rule does not require the
exclusion of evidence otherwise discoverable merely
because it is presented in the course of compromise-
negotiations. This rule also does not require exclusion
when the evidence is offered for another purpose, such as
proving ‘bias or prejudice of a witness, negativing a
- contention of undue delay, or proving an effort to obstruct a
criminal investigation or prosecution.

 The Mc]ﬁnis Court found that the exclusion of evidence of settlement offers is

Justified on two grounds.

First, the- rule illusfra_tes Congress’ desire to promote a
public policy favoring the compromise and settlement of
claims by insulating potential litigants from later being

{a) Prohibited uses. — Evidence of the 'following is not admissible on behalf of any party, when offered to
prove liability for, invalidity of, or amount of a claim that was disputed as to validity or amount, or to
impeach through a prior inconsistent statement or contradiction: .

(1) furnishing or offering or promising to furnish — or accepting or offering or promising to acoept
—a valuable consideration in compromising or atterpting to compromise the claim; and ' :

(2} conduct or statements made in compromise negotiations regarding the claim, except when
offered in a criminal case and the negotiations related to a claim by a public office or agency in the exercise
of regulatory, investigative, or enforcement authority. :

(b) Permitted uses. — This rule does not require exclusion if the evidence is offered for purposes not
prohibited by subdivision (a). Examples of permissible purposes include proving a witness’s bias
or prejudice; negating a contention of undue delay; and proving an effort to obstruct a criminal
investigation or prosecution. : ' :

West Virginia Rule of Evidence 408 is nearly identical to FRE 408 at the time Mcinnis was
decided and provides in its entirety: ‘

Evidence of (1) furnishing or offering or promising to furnish, or (2) accepting or offering or promising to
accept a valuable consideration in compromising or attempting to compromise a claim which was disputed
as to either validity or amount is not admissible to prove liabifity for or invalidity of the claim or its
amount. Evidence of conduct or statements made in compromise negotiations is likewise not admissible.
This rules does not require the exclusion of any evidence otherwise discoverable merely because it is
* presented in the course of compromise negotiations. This rule also does not require exclusion when the
evidence is offered for another purpose, such as proving bias or prejudice of a witness, negativing a
contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution.
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_Penalized in court for their attempts to first resolve their
dispute out of school, Second, such evidence is of

~ questionable relevance on the issue of liability or the value
of a claim, since settlement may well reflect a' desire for
peaceful dispute resolution, rather than the litigants®
perceptions of the strength or weakness of their relative
positions. '

Id. at 247 (citing Fed. Rule of Evid. 408, advisory committee note). -
In analyzing the impact of Rule 408 on the admissibility of the release at issue in

Melnnis, the Court of Appeals allay'ed.a.ny doubts that the Rule applies to cases which are

- posturally like McInnis. The settlement agreement in Mclnnis was entered into between a
litigant and a third party, rather than between the two litigants themselves. “The
~ Advisory Commitiee Note clearly acknowledges that the policies underlying the

| exclusionary rule are equally applicable to such a situation.” /4. The note. states:

While- the' rule is ordinarily phrased in terms of offers of
compromise, it is apparent that a similar attitude must be
taken with respect to completed compromises when offered
against a party thereto.  The latter situation will not, of
course, ordinarily occur except when a party to the preseni
litigation has compromised with a third person,

1d. (citing Fed. Rule of Evid. 408, advisory committee note) (emphasis in original court
opinion).

Finally, the Court of Appeals in_'Mthnis noted that the fact of settlement, as the

Advisory Committee has observed, is of questioﬁabie relevance to the issue of causation,

“An innocent third party may settle, even for a large amount, merely to avoid the burdens

of litigation.” Id. at 249,

The advisory commitiee notes that accompanied the federal rule when it was

prbposed gave the following explanation of the rule:
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[E}xclusion may be based on two grounds[:] (1) [t]he

evidence is irrelevant, since the offer may be motivated by

a desire for peace rather than from any concession of

weakness of position... [and] (2) ... [the] promotion of the

public policy favoring the compromise and settlement of

disputes. ‘ '
Graber v. City of Ankeny, 616 N.W.2d 633, 638 (2000).

In a case very. similar to the instant action, the District Court examined the issue.
- of whether a plaintiff niay introduce evidence regarding defendant’s settlement of other
similar cases. Scaramuzzo v. Glenmore Distilleries, Co., 501 F.Supp. 727 (1980). In
Scaramuzzo, a former employer sued her former employer alleging vioiations of the -Age
Discrimination in Employment Act. The employer, Glenmore Distilleries, Co., moved to
exclude the plaintiff from introducing evidence at trial regarding charges of age
disérimin&‘tion filed again_st Glenmore by persons other than the Plaintiff, including
settlements of such chargeé and the terms and conditions of such settlements.

The District Court ﬁrst observed that Rule 408 of the Federal Rules of Evidence
did not appear to directly address the issue of whether a plaintiff may introduce evidence
regarding defendant’s settlement of other similar cases. The court held that “the same
strong - public policy favoring out-of-court settlement that - underlies Rule 408 is
nonetheless applicable.” Id. at 733. The court rationalized that: '

It would be logically inconsistent to. uphold the Vitality of -

Rule 408, while at the same time holding that a settlement

offer could be used against the offeror in related cases, An

offer of settlement can be of no legal relevance as to the

offeror’s- liability, irrespective of whether the offer was

made in the instant case or in a related case. _

1d
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Accordmgly, the Scammuzzo Court found the fact that persons other than the

plamtrff filed age discrlmtnatlon charges against Glenmore to be of “minimal probative ,

valve” 4. “Add1t10nally, the lrkely effect of such evidence or testimony would be to

raise potentially damagrng 1nferences against Glenmore that are not support by the mere

fact that a charge had been filed.” 74 The Court held that any probattve value would

be outweighed by the undue prej'udice that would res_ult. ld

In the instant case the fact that other first-party bad faith cases havé been filed

against Nat10nw1de and the resultrng settlements thereof is of minjmal probative value
to the pIarntrff The potentially damaglng mferences that could be derived- from same
would unfairly prejudice Nationwide. “It is reasonable to mfer that j }urors would view the

setilement as an admission of guilt” McHann v. Firestone Tire and RuEber Co., 713

F.2d 161 (Sth Clr 1983) As noted in the advrsory committee notes, the settlements could |

have merely been a busmess decrsron on the part of Natronw1de not an admtssron of

liability. To permrt production of the settlement agreements is to punlsh Nationwide for
the out-of—court settlements it resolved Wlth its 1nsureds and others, a result Specrﬁcaﬂy
not 1ntended by the framers of Rule 408. Addltlonaﬂy, the mere fact that Nat10nw1de
entered into a settlement in no way proves liability on the part of Na‘nonw1de in the
instant actlon with the Georges |

Thus courts do not hes1tate in denylng the d1sclosure of materials that the parties
have agreed to keep conﬁdenual as a condition of their settlement agreement, where the
need for the discovery is outwetghed by the partres mterest in maintaining the
document ] conﬁdcntlalrty and “the pollcy of the courts favoring- enforcement of

' sttpulatlons of settlement ” See, e.g., Chemical Bank V. Arthur Andersen & Co., 143
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Misc.2d 823, .541 N.Y.8.2d 327 (1989). The Court in Chemical reasoned that uns‘ealing‘
the agreement could - have a chilhng effect on futwre settlements. As noted by the
N Supreme Court of New York in Chemzcal a prior conﬁdentlahty agreement should also
prohibit a subsequent 11t1gan_t from requesting any discoyery materials related to the prior
-case. | |

The U. S, Drstnct Court for the Southern District of West Vrrgrnra stuched a

- similar but not 1dentrcal 1ssue in Young v. Smte Farm Mut. Auto Ins. Co, 169 FRD.72 -

(D C.W.Va. 1996). At issue in Young was whether a conﬁdential settlement agreement
- 'Was discoverable in a-subsequent action’ by the same plaintiff ih a dispute over attorney
fees_ from the case which 'resulted in the conﬁdential settlement agreement. In that
instance, the Court determmed that the agreement was relevant on the issue of attorney
fees to be pard under the settlement agreement That however, is not the issue in the
Instant case | |
The case at bar involves di ﬁ’erem‘ plaintiffs. The présent case is not merely a
continuation, der1vat1ve or subsequent suit by the same partres OVEr an mterpretatton of
the agreement as in Young. The Young Court prov1ded its opinion, however as to how it
would resolve the present issue in the case at bar When it held that a conﬁdenttal
‘settlement agreement with a lrabrhty insurer was admissible for dzscovery purposes
where it would not be offered to prove the insurer’s lrablhty, but to prove the existence,_
nature, terms and proper enforcement of the agreement Id
The Plamnffs in the present action are seekrng to utilize inforrnation and
.' testimony regarding matters which were sealed ‘by prior conﬁdentiality agreements to

prove what the Young Court held would be improper — the insurer’s liability. The Young
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Court went to great lengths (o uphold the desire of the parties to enter into a-
conﬁdentiality agreement and allow it to be tamnered with only by the same signatories
to the agreement on a derivative issue. That limited erosion of the conﬁdentrahty'
agreements should be mamtamed Moreover, the existence of prior conﬁdentlahty |
ag_reements has no bearmg on the present action. The Plaintiffs allege Nationwide
violated the West Virginia Unfair Claims Settlement Practice Act in the handling of their
claim. Claims bj_r other ind.ivlid.uals based on. facts of .oth_er claims is irrelevant to-
Nationwide’s actions in the handﬁng of this claim. - |

| To permlt the Plaintiffs in the present action to utilize tnformatron from
conﬁdentlal settlements whreh concerned issues separate and apart frorn those ralsed by
the Plaintiff-i in .th1s action also undermrnes the pubhc pohcy and stated judicial role of
encouraging settlements.. To cope with the 1ncreasmg vo]ume of litigation, many
cornrnentators have advocated an active, rnanagenal role for Judges in supervising the
course of htlganon — a role that includes the encouragement of a Varlety of alternative
means of resoIvmg dlsputes which fall short of ﬁ.III direct trials. See Wall, Schiller &
Ebert, Should Judges Grease the Slow Wheels of Justice? A Survey on the Eﬁ%ctzveness
of Judicial Medxary T echmques 8 Am, J. Trial Advov. 83 (1984), Burger Isn't There a
Better Way?, 68 A.B._A‘. J. 274 (1982). The judiciary must maintain a vigorous policy of
encouraging falr and reasonable settlement of civil claims Whenever possrbIe In fact the
literature on settlement of civil suits speaks not to whether settlernent is desirable, but on
hoW best to achreve it and _how far a judge should go to en'cou_rage it. See Craig and_
Chris_tianson, The Settlement Process, 59FRD 203’. 252 (1973); Fox, Settlemenz‘:

Helgﬁng the Lawyers to Fulfill Their Responsibility, 53 FR.D. 129 (1971). Various
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courts have also recognized the judicial role in promoting the s'ett-lfihg.rof civil lawsuits
and avoiding the \&asted resources and institutibnal burden of trying every. case. For
examplé, the Third Circuit, in Pennwalt Corp. v Plough, Inc.., 676 F.2d 77 (3* Cir.
1982, stated: _A | |

Voluntary settlement of civil controversies is in high
judicial favor. Judges and lawyers alike strive assiduously
to promote amicable adjustment of matters in dispute, as
for the most -wholesome of reasons they certainly should.
When effort is successful, the parties avoid the expense and
- delay incidental to litigation on the issues: the Court is |
spared the burdens of. a trial and the preparation and
proceedings that must forerun it. '

Id. at 80. - 7

 An article by Arthur Miﬂer of Harva:ld Law School discussed the very issue
presented in this Petition for ‘Writ of Prohibition — W_he‘ther confidentiality agreements
concerniﬁg seﬁleme_nts should he upheid. Arthﬁr B. Mill‘er,. Conﬁdentiality,.{D.mrecé‘ive
Orders,- and PubliC-Acclel_s's.ro the Cou}‘ts, 105 Harv... L. Rev. 427, 486 (1991-).l In that
article, Professor Miller stated: | o -

Whatever the value of disclosure, it should not obscure the
strong public interest in, and policy objectives furthered by,
promoting seftlement. Settlement not only reduces the
need for further governmental involvement, but also
reduces the cost of dispute resolution to the litigants ‘and
helps free valuable judicial resources and thereby promotes
more efficient operation of the courts. Our civil justice
system could not bear the increased burden that would
accompany reducing the frequency of settlement .or
delaying the stage in the litigation at which settlement is
achieved. Thus, absent special circumstances, a court
should honor confidentialities that are bargained-for
elements of seftlement agreements. Moreover, when a -
- confidentiality agreement facilitates settiement; a later
court should hesitate to undermine the bargain, for if the
effectiveness of the protective order cannot be relied on, its
capacity to motivate settlement will be compromised. The
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presumption in favor of the continued operability. of a

protective order is already supported by current law, and its

continued vitality should be reaffirmed. '
Id. (Citations omitted.) Moreover Professor Miller also noted that if conﬁdentlahty
agreements are not upheld, less cases wouId settle and the already over-burdened judicial
system would suffer.

Because the judicial system already is unable to resolve

civil disputes in an economical and timely fashion,

additional burdens should not be imposed on it. A recent

report on state court statistics revealed ‘[a] strong and

dlsturbmg pattern’ showing that state ‘courts are

experiencing difficulty in keeping up with the inflow of

new-cases.” In many of our federal courts, the constantly

expanding criminal docket has caused a restriction of the

“civil docket
]d (Citations omltted) Obv10usly, if confidential settlement agreements are not upheld .
the impact on the judicial system would Irkely be immense.

Therefore, while the importance of settlement appears to be Self~eVident, it is
equally obvious that eoﬁﬁdentialﬁity is often the key ingredient in a settlement agreement.
Clearly, the Respondent exceeded his judicial authority in ordering preduction' of
conﬁdential settlement agreements contrary to State public policy and legislative ihtent
“and contrary to the bargamed for conﬁdentlahty Permitting the Plamtlffs in the instant
action to dlscovery and utilize mformatlon which the 51gnator1es to the confidential
-settlement agreements are proh1b1ted from using is manifestly unfaJr and gives the
Plaintiffs an unfair advantage, and negates any effect of the confidentiality agreements.

Moreover, it will institute a chilling effect upon resolution of litigation without trial, not

only in the instant case, but in future cases as well.
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D. COURTS SHOULD ONLY CON SIDER VIOLATING THE TERMS OF -

CONFIDENTIAL SETTLEMENT AGREEMENTS IN CASES

INVOLVING PUBLIC HEALTH AND SAFETY ISSUES -

The 1ead1ng argument to mitigate otherwise valid c'onﬁdential settlement
agreements revolves a‘round the public policy of revealingrinfonnation that may pertain to
public safety.. A few states, most notably Florida and Texas, heve enacted “sunshine

laws” that limit a COUIt’s powers to issue protective orders. Jack H. Friedenthal, Secrecy
.and the Civil Justice Sj/stem 9 Journal of Law & Policy 67 (2'000.)‘ However, these

sunshlne laws” focus on cases 1nvolv1ng pubhc health and safety hazards. Jd. For
-example the Florida statute strlctly limits its scope to involve only those 51tuat10ne '-
_1nvolvmg the concealment of a “public hazard.” -Fla. Stat Ann. & 69.081. “Publie
hazard” is- deﬁned as “an 1nstrumentahty 1nclud1ng, but not. hrmted o, any device, .
: mstrument person, procedure product or a condition of ; a dev1ce instrument, person,
procedure or product that has caused and is ltkely to cause injury.” Id Likewise, the

Texas Rule bars protective orders havmg any probable adverse effect upon the general-
public health and safety.” Tex.R, C1V P. 76a( 1)(a)(2) | | |

In his arttele outhnmg the argument agalnst upholdlng conﬁdenttal settlement
agreements Rrehard Zitrin listed a number of past cases 1llustrat1ng What he beheves to

.be the need to bar ‘confidential settlement agreementis. Richard A. Z1tr1n Legal Ethics:

The Case Against Secret Settlements (o_r, What You Don’t Know Can Hurt You), 2
Journal Inst. Stud. Leg. Eth, 115, 119-20 (1999’).'. The oases cited by Zitrin include the
litigation surrounding the drug Zomax which reportedly was responsible for a dozen
deaths and over 400 severe allergic reactione before it was taken off the market, all of

which were subject to confidential settlements. Id. He also cited the_DeIkon Shield,
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support that conﬁdentzal settlements have caused harm to the public. Id Each of these
areas of litigation focused upon some sort of dangerous defect or 51de effect relatlng to
the produets |
By exammmg the sunshlne Iaws the cases cited by Mr Z1tr1n and more recent
lltlgatlon in Wh1ch conﬁdenﬁal setﬂements have been addressed, ie., 5111cone breast
| xmplaﬁnﬁs and F ord/Flrestone,- it becomes evident that they all have one things in comﬁon -
"~ each of the cases focus on _some 'inhereﬁt_danger to the public health and safety,
- Prodoets liability. and toxie tort litigetion have the potentiél to affect numerous :
individuals other than those _immedia‘pely involved in the litigation. -
| In the instant action? there is-no pubh"e heelth and safety. issue invoived in disputes
over insuraoce coverage. Io fecf, under the deﬁnition.'provided in_fhe sunshioe laws,
insurance Would ‘certainly ﬁot fall within the deﬁnition of .a “public hazard.” Therefore,
even in those few states that have enacted statutes or ruies limiting' the use of
conﬁden’uahty agreements the present agreements would be outside the scope of those .
' statutes. Moreover bad faith litigation does not mvolve danger to the pubhc nor would |
information contained in confidential settiement agreements expose the pubhc to phys1ea1 '
danger. (See Grandslajf v. Allstate, Order of July 21, 2000, attached as Exhibit G.)

E. THE WEST VIRGINIA LEGISLATURE RECOGNIZES THE VALIDITY .
OF CONFIDENTIAL SETTLEMENT AGREEMENTS

Although the West. Virginia Supreme Court of Appeals has not addressed the
specific issue presented in this Petition for. Writ of Prohibition, it has stated on several
occasions that the public policy of West Virginia favors and encourages the resolution of

lawsuits by settlement. More specifically, this Court has stated on several occasions that:



The law favors and encourages the resolution of -
controversies by contracts of cornpromrse and settlement

' rather than by liquidation; and it is the policy of the law o
uphold and enforce such contracts if they are fairly made
and are not in contravennon of some law or public pohcy

rSee Sl‘ate ex rel Ward v. Hill, 200 W Va. 270, 489 S E.2d 24 (1997) Board of Educ. of

Monongalia v. Starcher, 176 WVa 388, 343 S E.2d 673 (1986), Snyder v. Hzcks 170 -

'.W Va 281, 294 S. E2d 83 (1982) Sanders V. Roselawn Memorial Gardens Inc., 152
W. Va 91, 159 S.E. 2d 784 (1968).

Thls strong pubhc policy in encouragmg settlement of prrvate 11t1gat10n is also
present in the West Vrrgmla Rules of Civil Procedure. For example, Rule 408 of the

West'-Virginia' Rules of Evidence encourages _fhe compromise and settlement of disputes

by prohibiting” at trial any evidence of s'ettlernent or offers of settlement, See also

W VaR. C1v P. 68. Addltlonally, Rule 16 of the West Virginia Rules of Civil Procedure

1ncludes the pursult of settlement as an express goal of the Pre-TrlaI Conference

The West Virginia Leg1slature s recognlnon of the validity of confidential

setﬂement agreements is also evidenced by its action in 1993 when the Legislature

. defeated a bill which would have limited protecnve orders and conﬁdentrahty

agreements (See State Protectlve Order Leglslanve Activity Report Wthh was prepared |

in response to the California Assembly’ Judiciary Cor_nmitte_e Analysis of a similar bill

- restricting confidentiality agreements, attached hereto as Exhibit 1) More than forty

states have rejected legislation that would limit protective orders or confidential -

settlement agreements. (See Exhibit L)

- West Virginia’s sunshine law also evidences the Legislature’s recognition of the

sanctity of settlement agreements. W.Va. Code Ann. § 6-9A-1, et seq. The Iegisladve ,
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policy of West Virginia’s Open Governnlental'Proceedings Act (“the Act;’) is to allorw
the public to educate 1tself about government dec1510n-mak1ng so that the people may
retain control over the 1nstruments of government created by them. W.Va. ‘Code Ann. §
6-9A- 1 The Leg1slature in the Act, also recogmzes that the public should not have
'unfettered access to all publlc information, and perm1ts certain exceptmns to public -
d1sclos‘ure of 1nformat10n. W,Ve. Code Ann. § 6-9A-4. Among the exceptions to public
disclosu_re -are materials Which would constitute' an unwarranted invasion of an
individual’s' privacy. W.Va. Code Ann. § 6-9A—4(b)(6) Also protected from disclosure
are the terms of settlements reached with public agencies. unless the terms of the
: settlement allow dtsclosure W.Va. Code Ann. § 6-9A- 4(b)(11) (empha51s added) ‘
* Thus, if settlement agreements with pubhc agencies are accorded conﬁdentml status, then
1t stands to reason that conﬂdentIaI settlement agreernents between prwate parties should
_. -hkevwse be upheld and protected

Therefore,. it is clear that We_st Virginia has expressed, through its 'Rules of-
Evidence, R..ules of Civil Pfocedure, the Open Governmental Proceedings Act, as! well as
| the opmtons of its h1ghest Court the strong pubhc 1nterest in encouragmg settlement and

reducmg the substantial cost of Iitlganon

- F. THE RESPONDENT CLEARLY EXCEEDED HIS JUDICIAL
AUTHORITY BY ORDERING PRODUCTION OF CONFIDENTIAL
SETTLEMENT AGREEMENTS IN SEPARATE, UNRELATED CLAIMS
WHICH INVADES THE RIGHTS OF THIRD PARTIES WHO HAVE
NOT CONSENTED TO RELEASE

The Respondent has ordered the production of confidential settlement agreements
between Nationwide and persons who are not parties to the instant litigation. The settled

claims of these third parties were separate and unrelated claims to those of the ‘Georges.
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- The third 'partiés executed the settlement_agréeménfs with the express, written agreement
that the settlements would remain conﬁd'entiél. Many of these third parties were
represent_ed by the same atforney who represents the Plaintiffs in the instant acti'on.. Thu_s,
not only is Plaintiffs’ ébunsel and the Respondent férélingl Nationwide fo breach its
contract with its insureds that it previously settled Wiﬂ’_l,-b.llt Plaintiffs’ 'couﬁsel and the
'Re_spondent are fdrcing disclosure of confidential information of third parties, some of
: thm are f'orme.r ‘(;Iirent's of Piaintiffs’ counsel, Without their consent. Furthér, Plaintiffsf '
* counsel and the'Respondent are forcing this disclosure witheut notice to the third parties
* that their bafgajne'd-for confidential éettlements are abﬁut to be made public.
| Agéjn, this Court has not‘squarely addressed the issue of disclosure of settlement
agreementé of third persons Inot parties to thé instant litigatidn. However other court '
have examined. this issue and have held that same is pr0h1b1ted In Wmdemuﬂer Electrzc
Co V. Blodgetz‘ Memorta[ Medical Center 130 Mich.App. 17, 343 N.W. 2d 223 (1984),
the Court of Appeals held that Federal Rule of Evidence 408 govems the admlss1b1hty of -
‘a completed settlement made by one party to the present lawsu;t with a third person. Jd.,
- 343 N.W.2d at 225 The Advisory Commit‘tee’ls note explains: |
| While the rule is ordinarily phrased 1n terms of offers "of
compromise, it is apparent that a similar attitude must be-
taken with respect to completed compromises when offered
~against a party thereto. This latter situation will not, of
course, ordinarily occur except when a party to the present
litigation has compromised with a third person.
7 |
- 'The Windemuller Court stated that it was clear that the pblicy of encouraging

seftlements requires exclusion of such settlements to prove liability. Id. “We note that

the rule excludes the admission of evidence of settlements ‘to prove liability for or
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invalidity of the claim or its aniounr.”’ Id. (emphasis in orrgmal in case law).
“Therefore we hold that under [Rule] 408, ev1dence ofa settlement made by a party to
the present litigation with a third person is not adrmssrble to prove liability.” Id at 225-

26. See also United States v. Contra Costa County Water Dzst 678 F.2d 90, 92 (9" Cir.

1682) (Rule 408 does apply to situations where the party seekmg to introduce evidence of

& compromise was not involved in the original compromise); Baker v. Blue dege Ins.
Co., 215 Neb. 111, ‘3377 N.W.2d 411_ (1983). (Offers to compromise or settlement of a
" claim between the parties_ is inadrrrissible. ‘This exelrrsion extends to settlements,
negoﬁetiorrs, and offers to co'mpromise made by “either of the parties with or to third
persorrs eoneeming' a cause_of action relaﬁve to the same transaction or same subjeet
rnatter-involved in the litigation at hand..); Hudspeth- v. CIR, 914 F.2d 1207, 1213 (9th
Cir. 1990) (Rule 408 doe.s 'apply ltor situations where the party. seeking to introduce

evidence of a compromise was not involved in the original cornprom-ise)

In the recent case of McDevztt v, Guenrher 522 F. Supp 2d 1272 (D. Hawal i

2007), the District Court held that “[t]he proteetmns of Rule 408 cannot be waived
umlaterally because the Rule by deﬁnrtlon proteets both parties from having the fact of
negotiation dlselosed to the jury.” Id. at 1285. Addltlonally, Wldespread admissibility
of the substance of setﬂemen‘r offers could bring with it a rash of motions for
disqualiﬁeation'of- a party’s chosen coun.sel who would iikely become a witness at trial.”
Id. at 1285-86 (quotmg Pierce v. F.R. Trzpler & Co., 955 F.2d 820, 929 (2d Cir. 1992))

The McDevzm Court also stated

Rule 408 prohibits the use of settlement negotiations and
agreements as evidence of liability or damages regardless
of whether a party or nonparty to the negotiations and
settlement seeks its introduction.  This prohibition applies
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even where the setilement evidence favors the settling.

- party.
Id. at 1285 (citing Charles E. Wagner, Federal Rules of Evidence Case Law and
Commentary 433 (1999-2000 ed.) (citing Kennon v. Slipstreamer, Inc., 794 F.2d 1067
(3" Cir. 1986); Parker v. O'Rion Industries, Inc., 769 F.2d 647 (10" Cir. 1985)5.
At the ﬁme of settlement, parties do not know whether the
evidence of the settlement offer will become useful in
subsequent claims or whether that evidence will be helpful
- or prejudicial to their interests. These conSIderatmns
should not enter the settlement negotlatlons

MecDevitt, 522 F.S-upp.2d at 1287.

In fact, courts usually afford ‘a third party’s privacy inferegt in the information

| additional weight because it was not a party to the instant action. See Hasbrouck, supra,

'187 F R.D. at 458. As noted the Respondent in the instant action has ordered the
producuon of settlement agreements between Nationwide and its msureds in prior clamls
Absolutely no protections have been afforded to these third partie-s {o ensure their

bargained-for confidentiality. Furthermore many of' these third parties were represented

by Plaintiffs’ counsel Ttis mcumbent upon Pla1nt1ffs counsel to uphold the bargamed—r _

for conﬁdentlallty of his former clients and to protect theIr interests. Seeking disclosure
of h1s former clients’ conﬁdential and private information, without their knowledge or
consent, is difectly adverse to their inferests and is in breach of the confidential

settlement agreements.

V. CONCLUSION

The Respondent clearly exceeded his judicial authority in ordering production of
confidential settlement agreements contrary to State public policy and legislative intent,

The parties to the confidential settlement agreements imposed their own restrictions on
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their ablhty to speak publicly about the matter and bargamed for the conﬂdentrality of the
agreements The rights of the parties as contracted between them deserves the protection
of the Cout.

West."Virgiiiia recognizes the'strong public policy ef eneouriaging settlernents and
in promotmg the efﬁ(:ient resolutron of conﬂicts This strong public interest outweighs
broad dxseovery of facts to support a party’s claims and defenses. As held by the United
States Supreme Court, “there is no First _Amendment right to access information
_ Decessary to try a lawsuit; .aecess is permitted by legislative grace.” Sétztﬂe Times, 467
-U.S. at 32 The West Virginia.Legisleture previo_usly defeated a bill which would have
liinited protective orders and conﬁdentiality. agreeliients .Further‘ the need to obtain the
~ seitlement informanon as a matter of trial strategy does not warrant disclosure of the
eonﬁdentral settlement agreements. Hulse, supra.

The Respondent failed to consider the fact that production of confidential
settlements w1ll inhibit future settlements. NationWIde and other defendants erl have no
incentive to settle future cases if they know that the details of settlements will be made
| pubhe Further, the prejudiee to Natronw1de of proclucuon of the confidential . settlement
_agreements is not outweighed ’oy the Plamﬁffs mere desire to obtain saine The fact that
other first-party bad faith cases have been filed agatnst Nationwide, and the resulting.
settlements thereof, _is of minimal value to the Vplaintiffs in the instant matter. - The
potentially darriaging inference that could l)e deri\ied from same would unfairly prejudice
Nationwide. It is reasonable to infer that jurors would: view the settlernen‘ts as an
adm_ission of guilt. HoWever, as noted in the advisory eommittee notes to Federal Rule'of

Evidence 408, settlements could have merely been a business decision on the part of
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Nationwide. Additionally, claims by other individuals based on facts of ofher claims is
irrelevant to Nationwide’s actions in the handling of fhié particu-la-r claim,

. The confidential s.etti-ements at 'iss'uel do not raise any public health er safety
_ .coneerns._ Bad falth htlgatlon does not involve danger to the pubhc nor would
mformatlon contamed in the conﬁdentlal settlement agreements expose the pubhc to
physu:al danger. Thus, there is no compelling reason or justification as to why the
.sanctity.of the eonﬁdential settlement agreements should be violated.

Laetly, the Respondent clearly exceeded his judicial authority by orderingr
production of confidential settlement agreements in eeparate, unrelated ‘clajms which
invade fhe'rights of third parties. The Respohdent is net only forciﬁg Natienﬁide .to '
breach its contract with its insureds that is pfeviously settled with, but'the Reépendent is
forcing disclosure of confidential information of third parties, Wifhout notice te the tﬁird :
paﬁies that their bargained—fof confidential settlements are about to be made p.ublic.

Wherefore, the Petitioner, Nationwide Mutual Insurance Company, res;ﬁectfully
requests thet this Court issue a rule to show cause and thereafter issue a Writ of
' Prohlbltlon to the C1rcu1t Court of Harrison County to prohibit the productlon of
conﬁdent1al settlement agreements entered into by Nationwide and clalmants other than
the plamtlffs in the instant matter.

| Respectfully submitted,
NATIONWIDE MUTUAL INSURANCE

COMPANY,
By Counsel

35




)

MARTIN & SEIBERT, L.C.

Walter M. §oues, I11

- (WYV State Bar No. 1928)
Susan R, Snowden '
(WY State Bar No. 3644)
Post Office Box 1286
1453 Winchéster Avenue

Martinsburg, WV 25402-1286

(304) 267-8985
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MEMORANDUM OF PERSONS TO BE SERVED
Persons to be served the Rule to Show Cause should this Court grant the relief
requested by this Petition for Writ of Prohibition are as follows: .

‘The Honorable J. Lewis Marks, Jr. :
CIRCUIT COURT OF HARRISON COUNTY :
Harrison County Courthouse

301 W. Main Street

Clarksburg, West Virginia 26301

David J. Romano, Esq.

363 Washington Avenue
Clarksburg, West Virginia 26301
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CERTIFICATE OF SERVICE

L, Susan R. Snowden, Counsel for the Petitioner, Nationwide Mutual Insurance

Company, hereby certify tha_t I served. a true copy of the foregoing Petition for Writ of |

Prohibition ‘upon fhe following individuals by placing the same in the U.S. Mail, First

Class, postage prepaid, on this the 28" day of October, 2008:

The Honorable J. Lewis Marks, Jr. :
CIRCUIT COURT OF HARRISON COUNTY
Harrison County Courthouse

301 W, Main Street '

Clarksburg, West Virginia 26301

" David J. Romano, Esq..

363 Washington Avenue :
Clarksburg, West Virginia 26301

Mn&w@\

’S’ﬁsan R Snlo/wden

38




EXHIBITS
e
FILE IN THE

~ CLERK'S OFFICE



