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INTRODUCTION

Petltloners ehaﬂenge Respondents actlons in remonlng an 1nfant foster child from _
thelr home In calryzng out these actlon.s Respondents recogllraed that the chﬂd should be
_glven the opportunlty to be adopted by a marrred .father and mothe'r because it is .“unfair”
| ~ to deprive the ehﬂd of that oppor_tuni_ty when available. 4Sée Circuit Court Order at p. _23.
'Petitioners di.spute'.Respondents" aetions. 'on.'appeal seehing a form of .e'xtraordinary. relief
and argumg, among other. thmgs that Respondents have not acted in the best rnterests of the
chlld

This. brief | -,refutes the underlyfng a5su;inpti011 of | Petitioners" | arguments bj
" demonstratlng, based on Well estabhshed somal selence that Respondents acted m the best
| 1nterests of the 1nfant ehﬂd Respondents have grven the chﬂd the opportunlty to be ra1sed by |
a marrred father and mother, and in dorng so they have sought to prov1de the' child with the
optzmal chrldrearmg environment. The married father mother household is the best settmg
for raising chrldren beeause chﬂdren beneﬁt from stablhty and elose daﬂy mteractron Wlth
- both a rnale and a female The studles overwhelmmgly show that children raised by a
.-rnamed“mother and father exhrblt 1ncreased ernotronal and physwal heaIth educational
achievement economlc advantage and be]1av1oral comphance Thus, in actrng as they did,
Respondents w1thout quest1on sought the best: mterests of the infant ch11d -

Th1s _brre_f also refutes Pet1t10ners const1tut10nal clanns. Petitioners’ constitutional
clalms are sthect to rat1ona1 ba51s review, _under which this Court affords exceedmg
deference to governrnental eonduct Slmply put Respondents actrons were a 1easonable
m.eans of furthermg a legltn'nate govemmental mterest and thus they d1d not violate

' Petrtroners ,.constrtutlonal r.1gh_ts. o




INTEREST OF AMIC. US C UR_ME

Amzcus Curme Amerrcan College of Pedratrlc1ans (“Am:cus or “College”) isa
_nat1ona1 medical assocrat1on of pedratrrcrans and other healthcare professronals who
spec1ahze in the care of infants, chﬂdren and adolescents The College was formed in 2002 -

t0 pr_omote the Welfare of ehrldren and the preservation of the natural farnily,’ and is dedicated _

to ensurmg all chrldren reach their optrmal physrcal and émotional well—bemg Its members

belreve that children are the tuture of our natron and should be reared in the best poss1ble

fannly env1ronment and supported by physmrans commrtted to ensuring then‘ optrmal health -

and: Well-belng.

The College 1s dedlcated to educatmg parents pedratrlclans pollcy makcrs and

socrety about factors that are most llkely to enhance a chrld’s well- bemg To that end the_

College pubhshes pos1t10n papers and pollcy statements on 1ssues affectrng chrldren

farmhes, and soc1ety using ev1denced—based medical research and expert oprnron to ass13t :

parents and mﬂuence chlldrearmg
The College recogmzes that the basic father—mother famrly unlt Wrthrn the context of
| 1narr1age is the opt1n1al settmg for chlldhood development Its mernbers promote thls bas1e
famlly unit. while pledgmg support for all chrldren regardless Vof their cncumstances
Consistent with that goal the College has ﬁled briefs amicus curiae in cases dealmg w1th
parenting and the.welfare of chlldren. | |
Thls case involves issue_s of parenting and childrear'ing that are.of particllla:r interest to
the Col'lege’s rnission. The College beheves this Court should uphold Respondents
, declsrons Whlch-almedto place the 1nfant chrld in the optimal famlly envrronment with a

rnarrled father and mother




STANDARD OF REVIEW

Petrtloners face an overwhelmlng bul den in seeklng a writ of prohrbltlon Wr1ts of
prohlbrtron are “drastic and extraordlnary remedles : reserved for really extraordmary '
causes Olle V. Egnor 201 W. Va. 777, 784 (1997) Itis not enough to show that the lower
© court merely abused its drscretror.L Such writs “er not issue to prevent a simple abuse of .
.dlscretlon by a trlal court” but only “Where the trlal .court has no ]urlsdrctlon or havmg such
_ junsdlctron exceeds its 1eg1t1rnate powers ” Packard v. Perry, 221 W. Va 526, 531 (2007)
' Nelther is it enough to show that the lower court committed an error on a drsputable .
issue of Iaw The Court Wlll- only use proh1b1tron to correct “substant1a1 clear- cut” legal
’ errors Hmkle V. Black 164 W Va 112 121 (1979), see also Hoover v. Berger 199 W Va
12 21 (1996) (notlng that one of the factors when analyzrng a ert of—prohrbltron request is
| Whether the lower court 5 dec1s10n was “clea:rly errongous as a matter of law”) Thus, a
_ trrﬂlng or debatable 1ega1 error is not sufﬁment to t;varrant thrs Court’s issuance of the Wr1t

B | | ARGUMEN'I‘ | | |
1. Respondents Acted In The Best Interests of The Infant Chlld. |
[T]he best 1nterests of the chlld is the polar star by whrch dec1srons .nlust be made

whrch affect chlldren » Katherme B. T V. Jackson 220 W. Va, 219 229 (2006) Petltroners
argue that Respondents clearly erred as a matter of law by drsregardlng the best 1nterests of '_
, the 1nfant chlld Yet as Amzcus will demonstrate nothrng couId be further frorn the truth

At the - outset, 1t is nnportant to emphasrze that thrs case is not about “sexual
orrentatlon or, more specrﬁcally, the abrhty of someone to parent based on the1r professed
“sexual orrentat1on ” It is 1nstead a case about parenta] composmon relatlonal stabllrty, and |

- the posmve effects of those factors on chlldren Respondents We_re‘_not motivated by '




‘Petitioners professed “sexual or1entat1on” or thelr percerved abrhtles .to parent the 1nfant
- child; rather Respondents acted as they d1d to place the ehlld in the opt1mal sett1ng for her
‘upbrrngmg | | o |

A, Respondents Have Acted In The Best Interests Of The Child By Seeking |

- To Place Her In The Optlmal Childrearing Env1r0nment-—A Household
Headed By A Married Father And Mother _

Whenever possrb]e an adopted ehrld should be placed 1nto the optimal iamrly .

structure of a stable marrred tather—mother umt Reoognrzmg thrs faet Respondents :

properly aeknowledged that a. chrld Should be grven the “opportunlty” to be adopted by a

. married father and mother ﬁndzng it “unfa1r” to deprrve the chrld of that opportunrty when- '
avarlable See Crreult Court Order at p. 23. Thus m aeting as they drd Respondents have
sought to provide the 1nfant child Wrth the optzmal ehrldreanng envrronment whreh by__
deflnrtron ‘is an action furthermg her beSr 1nterestc; | B |

The p051t1ve rmpact ofa marr ied mother and father .on a chrld’s development has been
selentrﬁcally verrfied across all measures of Well berng The ideal famlly in WhICh to rear
and nurture ch1ldren e.0ns1sts. of both .a mother and a father in a harrnonloua marrrage .A
marr1ed mother-father unrt mgmﬁeantly and pos1t1vely rmpacts how a ehlld W1ll do in every
nnportant measure of well berng and rnaturlty

Both experts WhO test1ﬁed before the lower court acknowledged this fact. Dr. Tracey 7
Hansen, PhD, testlﬁed that the optlrnal family strueture is the tradltronal mother-father stable '
7_ home with mamed parents notlng that ehrldren ra1sed 1n other famlly struotures are
hegatlvely tmpacted in a Wlde varlety of categones See C1rcu1t Court Order at p 11.

Slmrlarly, Petrtloners own expert Dr. Chrrstrne Coopor-Lehkl test1ﬁed that 1t Would be




rdeal for a ehlld to be adopted by a 1narr1ed mother and father Wlth a stable low-conﬂrct
' relattonshlp See C1rcu1t Court Order atp 13 | |

| Conﬁrmlng the . tcstnnony of both experts chrIdrearmg studies have conszstently
.shown that children are more hkely to thrrve emotlonally, rnentaHy, and physn:ally ina home

' Wlth marmed parents of dlfferlng sexes. See Byrd Gender Complementamly and Child-

rearing: Where ﬂ’adrrzon and Sczence Agv ee, J ournal of Law & Family Studres Vol. 6(2) p.

- 213-35 (2004) Sarantakos Chzldren in Three Contexts Family, Educanon and Soczal

| .Developmem Chrldren Austraha Vol 21 p: 23 31 (1996) Popenoe ere Without Father p. -

144 146 (Cambndge Harvard University Press 1996) McLanahan et al Growmg Up Wrth
a Srngle Parent What Hurts, What I—Ielps p. 45 (Cambrldge Harvard Umversny Press 1994),
Hrlton ef al., C'ompamson of Parentmg and Chzldr en s Behavzor in Smgle-Mother Single-

Fathe; ana’ Intact Famzlzes Journal of Divorce and Remamage Vol. 29 p. 23- 54 ( ]998),

Thomson et al Famzly Slructure and Chtld Well-Being: Economzc Resources vs. Paremal ’

'Behavzors Social Forces Vol. 73 p 221 42 (1994). The verauty of this pr11101ple remains
' unreﬁated throughout the sc1ent1ﬁc cornmunny

1. Chﬂdren Benefit From Close, Dally Interactlon With Both A Male

And A Female, Substantive Engagement With ‘A Father, And A

Stable Relatlonshlp Between Their Parents

s Many factors contrlbute to the mamed father-mother model constrtutlng the premler o

settmg for chﬂdren First, a ch11d beneﬁts frorn belng ratsed by both a male and a femaIe
. “Intmtlon and experrenee suggest that a child beneﬁts from havmg before hrs ot her eyes,

every day, llvrng models of What both a man and a Woman are hke ” Her nandez V. Robles
| 855 N.E.2d 1 7 (N Y. 2006) Cogmtlve and reIatronal d1fferences between men and women

' 'prov1de umque parentmg attrlbutes that contrrbute to the Well balanced development of a




ch1ld See Thompson et al., Gender in Familie.s." w'omefé aﬁc? men 'in 'marfffdge' w'or‘k. and
] parenthood Jou.mal of Mamage and the Famﬂy Vol 51(4) p 845- 71 (Nov 1989); Taylor et
al., Bzobehavzor responses to Stress in females T end—and—beﬁzend not f ght—or ﬂzght
Psychologlcal Revxew Vol. 107(3) p- 411 429 (July 2000)
_Second, a father_ s influence in a ch_lld’s life is a vital factor contfihﬁtihg to his or her
Successful d:eveilopr'h-ent. - Dr. Hanseh testiﬁed 'the,t fa‘ehers 'eonh'ihhte in.a hni(jue and :
1mportant Way to a. ch11d’s developmeht and that the absence of a iathel has s1gn1ﬁcant -
‘negative effects. See Clrcult Court Order at p 11 Dr. C00per—Lehk1 agreed that a fathel s
mvolvement ina ch11d s life is nnportant because among other thmgs he prov1des umque
contr 1buti0ns that a felhale cannot.” See C1rcu1t Court Ordm at p. 13. Indeed overwhelmmg
se1e11t1ﬁe _ev1denee demohsfrates .that a fatherv S actwe.and regelar _en_g-agement_ with the child
hljedicts a range of p_esitiye oﬁt001nes,- such ae redﬁeihg the.freqhencfy-‘ -ef 'psychel.o.gieal
problems ih_j/Oun_g.WdI'I-len,.' enhehcfng cognitive"develepmeht in childr.en,"a1ld .decrea.,s_ing_
.'.Idel'in'c_.lheney_ 'evei‘ tlme | See Sarkadl et al, Faz'hefs.’ ini}ézﬁeméﬁr and ehildren 5
' dehelopfhem‘el -oul‘cemes: a Sysrematic .rex.)i"e'w of lengfrudihel SmdieszrAc.ta"-Paediatf. Vol.
97(2) p. 153 58 (Feb 2008) T he father S role 1s parhcularly V1ta1 durmg the chlld’s early
developmen’cal years. See Easterbrooks et al Toddler Development in the Famzly Impact of -
Father Involvemem‘ and Parenrmg Chamcrer istics, Child Deve]opment Vol. 55 p 740- 52
(1984). |
These factors dlsclose one unassaﬂable fact a househoid eompl 1smg a mamed father

and mother conshtutes the 0pt1rnal eh1]drea:1 ing env1ronment




2. Children Raised By A Marrled Father And Mother Exhibit
lncreased Emotional  And. - Physical Health, Educational
Achlevement Economlc Advantage, and Behavmral Compllance

A growmg and mcreasmgly soph1st1cated body of research mdicates that ehﬂdren-
raised by a marr1ed mothe1 and: father thrlve in a broad range. of areas. F 1rst chlldren raised
by a marr1ed mother and father experlence greater emot10na1 and physmal health Stud1es
' have shown that ch1ldren 1eared by a contmually marued mother and father have lower. levels
of emotionai problems than chlld1en living with cohabltatmg (but not marrled) parents. See_
Brown Famzly Srrucrure and Chzld Well~Bemg The Szgny“ icance of Parenml Cohabzmnon
7 .Joumal of Mamage and the Famlly Vol 66 p 351-367 (2004) These emotional and
phys1eal health beneﬁts attrlbutable to marriage are not confined to the chﬂd’s developmental
stages these beneﬁts extend deep into adulthood See WIlCOX et al Why Marnage Matters
Twenty Sm Conclus1ons from the 8001al Selenees p 23 (2nd Edmon Nevv York: Instltute for
Amerzcan Values 2005) | | |
Second chlldren reared by a marrled mother and father demonstlate gleater
educatlonal achlevement For mstance studles have shown that clnldren reared by a marrled '
mother and father have hlgher levels of mterest m school and completmg homework than
chlldren hvmg with cohab1tatmg (but not marrred) parents See Brown Famzly Structure
and Chzld Well—Bemg T he Szgmf ccmce of Parenral Cohabitation, Journa] of Marrlage and
the Family Vol. 66 P-351-367 (2004), |
Th1rd, ChIldI‘Gﬂ who grow up in a hous'ehold with a married father'and mother are -
more hkely to be eeonomlcally advantaged F amﬂy strueture is more- closely eorrelated w1thr _
elnldhood poverty than parental unemployment alone. Recent data from the Un1ted States

5 Census Burcau sho_ws -thatmall thmgs being equal%chlldr'en raised by a marr_ied mother and




1

' father are approxmlatel)r three times less hkely to be hvmg in poverty than chrldren raised by

cohabrtmg (but not. marrled) parents K1e1der szmg Armngemenls of Chzldren Cutrent

Population Repo_rts p_. 6 (Washmgton, DC: U.S. Census Bureau 2008). _ |
.Finatly, chi_Idren' re'ared by a'..rnarried father and _.mother erihtbit less 'antisociai

behavior .than children raised in suboptimal settings. Indeed, the studles overwhelmmgly

show that ch1ldren hvmg Wlﬂl a 1narr1ed father and mother are substantrally less likely o

cause’ probl_ems at School, experlrnent w1t_h controlled substances, 'exhlbl_t'premature sexu‘al
promiscuity, or engage in violent or criminal ‘behavior. See Painter er'al., F c_zmzily.Strfucmre

and Youths’ Odtcotr’ze's:; Which COi"rethions are Causal?, Journal of I—VIuman:‘ Resources Vol,

35p. 524-549 '(2000).' :

- Al these 1mporta11t beneﬁts of growmg up with a marrred father and mother strongly'

demonstrate that Respondents acted in the best 1nterests of the 1nfant ehﬂd

3.  Petitioners 'Calmot Show, Based On Avallable Soc:al'S'mence, That

‘Respondents’ Actions Were Not In The Best Interests Of The
o Infant Chlld : o _ _

The marrled father—mother parentmg model is the normatwe construet upon which -

most comprehenswe longltudmal researeh on’ chﬂdrearmg has becn based Studles on the

Iong—-ter-_m outcomes for ch;ldren placed W1th t_wo parents of the same sex are'very'limite'd.

. :The studies suggesting neutral'or fat/or'able restﬂts by ehildren' raiséd by two parents of the
same sex have eriti‘cal flaws such as non—longitudinal design inadeduate sample size, bia'sed
sample: setec‘aon, lack of propcr eontrols or fallure to aecount for confoundmg varlables
See Lerner and Naga1 No Basis: What the Studres Don ¢ Tell Us About Same Sex Parentmg

_ (Washmgton, DC; Marr_lage ,Law PrQ]ect, Eth}es_and_'Pubhe Pohey Center 20()1). .Given the

'eurren_t body of researeh_, Am:‘cizs heIieves that, where possible, children should be plaeed: :

§




7 .wnh a marrred father and mother to help ensure their most successful upbrrnglng Sound.
pubhc pohcy does not support pIa.crng chrldren in an unproven env1ronment when the time-
tested, verified rnodel is avallable. Thls posrtron is rooted in the best availabte science.

Irnportantlsr, no study haspurported to show that a household cornprlsrng tv&ro parents '
~of the same sex is prefei able to the tnne tested model of a 1narr1ed mother and father. Thus _
based on the- available socral' sc1_'ence, Petrt._roners snnp_ly cannot show that _Respondents’
ac't_ions were not in the ch.i.l'd’.s best interests .- | - | ’

B. Respondents Have Sought The Best Interests Of The Chlld By Allowmg
Her The Opportumty To Have Two Legal Parents Of The Opposne Sex.

As a 1natter of law Respondents have taken the 1nfant Chlld out of a 51tuatron where
the best she could hope for Was to be adopted by one of her foster parents and “upgraded”'
| her to a situation thrc she is lrkely to be adopted by two parents West V1rg1n1a adoptron

law provrdes as follows _ N |

-Any person not 1narr1ed Or any person, wrth his or her spouse ] consent or any

husband and wife jointly, may petition 4 circuit court of the county wherein

such person or petsons reside for'a decree of adoption: of any nnnor cInld or

person who 1nay be adopted by the petitioner or petrtloners
W. Va. Code § 48-22 201 Per the terms of this statute adoptlon is hmlted to (1) married
eouples (2) rnarrled persons wrth the consent of thelr spouses or- (3) s1ngle persons West.
Vrrglma law thus precludes Petrtloners from adoptlng the mfant chlld as a couple Indeed
only ane of them can adopt the chﬂd | |

Certalnly, it is in the chﬂd’s best rnterest to have tn/o Zegal parents rather than one.

_ F or exarnple, 1f a chrld’s only legal parent dies, that ch11d faces the possrblhty of reenterlng

'the foster~care system Wrth all its 1nherent 1nstab111ty In contrast however if that chlld has

_two Iegal parents the death of one parent will not propel her 1nt0 state custody once agam

Do




HI. . Respondents Dld Not Vlolate Petitloners Constltutlonal nghts

As part of their. attempt to shift the focus to themselves Petitioners contend that

Respondents violated their- constrtutionai nghts Yet a cursory review of the governrng law .

' demonstrates that those clanns Iack merit

'When an 1nd1v1dua] asserts that the governrnent has v1olated his or her constrtutional

rlghts the Court nlust begrn by detenmnmg the proper standard of review. Unless the case

'1nvolves a fundamental rlght or a suspect clas31ﬁcatron this Court apphes ratlonal basis

rev1ew. “See Marcus V. Holley, 217 w. Va 508 523 (2005) (“[W]hen a suspect

classrhcation such as race, or a fundamental[] constitutronal right, such as speech is

1nvolvcd the [govemment action] must survive strict scrutrny, R [A]_ll other [gov_er'nrnent

actions],- 1ncl-ud1ng th_ose_ which involve economic rrghts, are subjected to the least level of

scrutiny, the traditional . . . concept that the [covernment action] will be upheld if if is

-reasonably related to the achievement of a legitimate state: purpose.”) (citations and

quotations omitted). . -

' _Hjere, Petitioners haVe not shown that the'y have a fundarnental right to adopt the

' 1nfant child. Indeed they cannot make such a showmg because no such rlght ex1sts Neither

have Petrtioners dernonstrated that they are a rnember of a suspect classrﬁcatlon Thus, it is

clear that rational-_b'asis review. applies to Petitioners’ constitutiorial claims.

“A reviewing court should not overturn a [governrnent action] under the rational basis

test unless the Varylng treatment of different groups or persons 1s S0 unrclated to the

achievement of any combrnatron of legrtrmate purposes that the court may only conclude that

the [government actlon] rs 1rratror1a1 ? Id As prevrously demonstrated Respondents have

~acted ratronally they have sought the best interests of the chﬂd by placmg her in the optrmal :

.l.l_j.. |




childrearing env1r0nment and glvmg her ihe opportumty to have lwo legdl parents both a |

" fathor and a mother Petluoners altempts to portray Respondents actlons as anythmg but
ratio_nal are Wh'olly u.n.persuaswe..

N Amicus thus urges this Céurt to find Petitioners’ conStitufiQnal 'aiguménts ]ackiné .in
merit. . |

CONCLUSION

Based on the foreg'di_ng, Petitioners’ request for a writ of prohi_biti_on' should be

denied. '

Respectfully subm_itted, _-

_ Hollzapf el Law Ofﬁces, PLLC
.- 4245 State Route 34 '
- Hurricane, West V1rgm1a 25526
- ZTelephor_le (304)757-7888 -
. Facsimile (304) 757-7858
Email: rich@holtzapfellaw.com

Attorney for A-mié'us Curiae . _
American College of Pediatricians =~
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