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NATURE OF THIS PROCEEDING
STATEMENT OF FACTS

This is a case where the Appellant was charged with murder and asserted self-
&efense at trial. The case arose from a confrontation between the two men around 4:30
am. to 5:00 a.m. in the parking lot of the Relax Inn locatedllin Martinsburg, WV. Both
men were armed with pistols. Both of the eyewitnesses testified that the victim
approached the Appellant with a drawn weapon, and that the Appellant drew his weapon
and fired one shdt, mortally wounding the victim.

. Inexplicably, and despite the fact the state introduced no evidence of
premeditation, the case was sent toithe jury on 1% Degree Murder. The jury subseQuently
found the Appellant guilty of 2™ Degree Murcier and he was given the maximum
sentence of 40 years.

The decedent, Mr. Kidrick had previously told his son, Tréjon Kidrick, age
seven, and his stepbrother, Chri.stopher Davis, age 1.2, that he would pick them up that
night and take them to Shepherdstown, WV, to stay with him and visit relatix}es. The
boys were living with their mother, Mary Davis, in a room at the Relax Inn in
Martinsburg, WV. They had been there for an extended period of time bécaﬁse their

mother was unable to afford aﬁpropriate housing for her family, Mr. Kidrick had an

intermittent romantic relationship with Mary Davis which spémned a period of years, He
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Was not currently invoived romanﬁcally with Ms, Davis. The Appellént, Edward Grimes,
was currently romantically involved with Ms. Davis and was a frequent visitor to the
motel, Thesg plans were made prior to the arrival of Mr. Grimes at the motel.

Mr. Kidrick apparently decided to visit adult night clubs with is friends while
drinking and using cocaine instead of picking up the boys. The boys made several calls
to him -d.uri.ﬁ.g t'he course of the evening to remind him that he was suppoéed to pick them-
up, both before and after the arrival of Mr. Grimes. Mr. Kidrick eventﬁally left the adult
nightclubs in Jefferson County and came to the motel in Martinsburg sometime between
4:30 a.m. and 5:00 a.m. on the night in qﬁestiori. He was carrying a pistol which was
found at the scene and toxicélogy reports indicated that he had a BAC of 0.23% and had
used cocaine within two hours pfic')r {odeath, | -

Trejon and Christopher had called M. Kidrick multiple times after midnight
because Kidrick had told them he would bring them to éhepherdstown. Kidrick was
aware thaf Grimes was at the motel. Some words were appatently exchanged between
the men either dirécﬂy or through the children during one of the calls. Kidﬁck had one
of his friends drive him to Martinsburg and arrived there between 4:30 a.m. and 5:00 a.m.

' The Appellant was currenﬂy romantically involved with Mary Davis, and
frequently stayed with her and the children at the motel. On the'night in question,
Appellant was also carrying ;a pistol. When.Appellant learned that Kidrick was cofniﬁg
to the motel, he called a friend., Mr. McGuire, to find him a ride so he qould Jeave. The_
friend arrived at the motel but the oi ginal ride }eft, and his friend called for another ride.
The se;ond ride got to the .mdtel area shortly before the arrival of Mr. Kidrick, but parked -
in the [ot of an adjacent motel. Mr Kidrick-and Mr. MéGuire were outside in the motel
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parking lot trying to locate the second ride when Kidrick arrived.

Trejon Kidrick testified that upon Kidrick’s arrival, Grimes was facing away form
Kidrick, and Kidrick “snuck up on him.” H¢ also testified that he saw his father
(Kidrick) with a gun in his hand. When asked on direct examination b_jr the State Trejon
éaid he could not tell who had their gun in their hand first. On cross-examination Trejon
affirmed a previous tapeé stétement he had made to the Prosecuting Attorney that his

father had drawn his gun first.! Mr. McGuire, testified that Kidrick approached Grimes
while Grimes was turned away, and that Kidléick had a gun in his hé,nd.z' Both Trejon and
McGuire testified that after seeing Kidrick approach him with a gun, Grimeé pulled his
pistol and fired on shot. That shot hit Kidrick in the head and caused a mortal wound.

Grimes left the scene before the police arrived,

! Trial Transcript, November 15, 2006 at 1:45.

?1d at 221-23.
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 ISSUES PRESENTED ON APPEAL

1. WHETHER THE CIRCUIT COURT COMMITTED REVERSIBLE ERROR IN
DENYING APPELLANT’S MOTION TO DISMISS FOR BRADY VIOLATIONS

2. - WHETHER THE CIRCUIT COURT COMMITTED REVERSIBLE ERRORIN
DENYING APPELLANT’S MOTION TO DISMISS FOR MISCONDUCT BEFORE THE
GRAND J URY

3. WHETHER THE CIRCUIT COURT COMMITTED REVERSIBLE ERROR IN
PERMITTING THE STATE TO PLACE POLICE RECORDS IN EVIDENCE OVER
HEARSAY OBJECTION

4. WHETHER THE CIRCUIT COURT COMMITTED REVERSIBLE ERROR IN
PERMITTING THE STATE TO INTRODUCE RULE 404(B) EVIDENCE AS TO
UNRELATED ACTS

5. WHETHER THE CIRCUIT COURT COMMITTED REVERSIBLE ERROR IN
| DENYING APPELLANT’S MID-TRIAL MOTION FOR ACQUITTAL

6. WHETHER THE CIRCUIT COURT COMMITTED REVERSIBLE ERROR IN
DENYING APPELLANT’S MOTION FOR ACQUITTAL AT THE CLOSE OF EVIDENCE

7. WHETHER THE CIRCUIT COURT COMMITTED REVERSIBLE ERROR IN
PERMITTING THE FIRST DEGREE MURDER CHARGE TO GO TO THE JURY WHEN
THERE WAS NO EVIDENCE OF PREMEDITATION ‘

8.  WHETHER THE CIRCUIT COURT COMMITTED REVERSIBLE ERROR IN
DENYING APPELLANT’S MOTION FOR NEW TRIAL OR MISTRIAL

9. WHETHER THE CIRCUIT COURT COMMITTED REVERSIBLE ERROR IN
SENTENCING THE DEFENDANT TO A DISPROPORTIONATE SENTENCE OF
40 YEARS




ARGUMENT

1. THE CIRCUIT COURT COMMITTED REVERSIBLE ERROR IN
DENYING APPELLANT’S MOTION TO DISMISS FOR BRADY
*VIOLATIONS

THE BRADY VIOLATION

This case was tainted throughout by the intentional destruction of field or - |
investigative notes by the chief investigator in this case, Capt. K.C. Bohrer. These
notes concémed iﬁitieﬂ interviews with Witnesées (including eyewitnesses) at the crime
scene, communicaﬁo.ns with the_county coroner _the day of the shooting, | payment of
$20toa jl'J.Vénile eyewimess élfter an inter.view(the substance of which was
subsequently recanted), as well as numerous other matters. The Capt. Bohrer testified _
tﬁat it was his _“routine practice” to destroy his field or investigative notes after-
completing his final report’, He also stated th.at all information contained iﬁ those
notes was confained in the ﬁﬁai report. As was demonstrated during the pre»-triai and
trial, this was not the case. As will be shown, those notes would have been h_l_ng

relevant to Capt. Bohrer’s testimony before the grand jury, his testimony regarding

iBrady v. Maryland, 387 U.S. 83 (1963)

- The Appellant is not aware of any written policy of the Berkeley County Sheriff’s
Department regarding the retention of materials in investigative files. Capt. Bohrer
testified that it was his normal practice to destroy his field notes after his report was

{1 written. Presumably, since he was one of the highest ranking officers in the department,
there was no policy precluding him from destroying his notes. The lack of a policy
forbidding destruction of investigative notes has the same effect as a formal policy -
permitting discretionary destruction of investigative records.
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statements made to the County Coroner, the statement taken from the juvenile
eyewitness, as well as the testimony of the investigator at trial and pre-trial,”> It is the

Appellant’s belief that these investigative notes, at least with respect to the specific

issues above, would have contained_both exculr)atorv and impeachment evidence., and
their disclosure could have significantly affected the outcome of the trial, both by

content and their impeachment value on the State’s chief witness. Youngblood v,

West Virginia, 650 S.E.2d 119 (2007)

" How then can a defendant prove a Brady violation when the very ifer_n required
to méke the requisite showings of impeachment or exculpatory value, sﬁppression, and
matetiality® has been destroyed by _the state? Could the defendant in Youngblood have
provéd a Brady ;fiolation i.f the note h.ad been taken by the police investigator and
subsequently discarded or destroyed, instead of being rejected by the police as not
importént?

This practice raises the spectre of the State being able to routinely take relevant
evidence and destroy it and leaving the defendant with no effective legal recourse for the

destruction of that evidence. Can Youngblood; Kyles’, and Brady possibly be read to

require a defendant to prove the content of investigative records created by and then

5

The destruction of the investigative records not only precluded the Appellant from using -
them for whatever exculpatory or impeachment material they contained, but obviously
prevented the Court from being able do any meaningful review. Unfortunately, that will
always be the result when the police have unbridled discretion in determining what
investigative records should be retained and which should be destroyed or never included

“in the file. ' '
*State v.Youngblood, at

Kyles v. Whitley, 514 U.S. 419 (1995)
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1 destroyed by the state in order to establish a Brady violation? Clearly not. _Youngblood.,

Kyles and Brady mandate a policy that requires the retention of ALL investigative records

created be the state.

Any oth'er policy inevitably leads to a result proscribed by this Court under

Youngblood and Kyles - allowing the police to determine what materials should be
{lincluded in ot retained in investigative files - thereby preventing any judicial review of the
contents of those files. In Kyles, the United States Supreme Court held, and this Court

adopted, the following proposition:

The State of Louisiana [in this case] would prefer . , .[a] more lenient rule. It
pleads that some of the favorable evidence in issue here was not disclosed even to
the prosecutor until after trial, and it suggested . .. that it should not be held |
accountable under . . . Brady for evidence known only to police investigators and
not to the prosecutor. ...Any argument for excusing a prosecutor from disclosing
what he does not happen to know about boils down to a plea to substitute the

police for the prosecutor, and even the courts themselves. as the final arbiter of

the government’s obligation fo ensure fair {rials. Youngblood at , citing with
approval Kyles, 514 U.S. 419 at 437-438. (Emphasis added)

Although the Appellant has been unable to locate any decisions supporting or

brohibiting such a bright-line rule of retention, the decision of the United States Supreme

Court in Missouri v, Seibert 542 U.S. 600 (2004) is instructive about police policies that

Violate Constitutional guarantees.® In that case the Court examined the “question first -

[

In Illinois v. Fisher, 540 U.S. 544 (2004) the US Supreme Court refused to overtum a
‘conviction on the grounds that cocaine seized from the defendant had been destroyed
prior to trial. The defendant had been a fugitive for 10 years, and when finally
apprehended and convicted, made a Brady claim that the cocaine was potentially
exculpatory evidence. The Court found that the cocaine had already been tested four
times, that the police had acted in good faith by following evidence destruction
schedules, and that the cocaine was not Brady material. The Illinois court below had
relied on relied on the holding of the Ilinois Supreme Court that appropriate sanctions
must be applied against the state when evidence is destroyed. Illinois v. Newbergg 166
i1 2d 310 (1995).
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warn later” interrogation policies of police departments. “Question first - warn later” is the
tactic of conducting custodiai interrogations without Miranda Wafnings until a confession
is elicited, taking a break, and then giving the formal Miranda warnings and having the
suspect repeat the confession. It was done without the police advising the suépect that the.
p:efious un-warned confession was inadmissable and that the suspect was not required to
.r_epeat it.

The Stéte of Missouri argued that such a practice was permissible under Oregon v.
Elstad, 470 U.S. 298 (1985) wherein the Supreme Court had ruled that a statement made by
él suspect during his arrest that he was at the crime scene did not invalidate a subsequent |
fully Mirandized confession obtained at the station house, if the initial failure to Mirandize
was inadvertant. The statement by the suspect was made in response to a remark by one of
the .arresting- officers, who stated he believed the suspect was involved in a burglary. The
Court found that the officer’s initial failure to warn was an oversight and that there was no
ndication that the police intended to interrogate the suspect, rather that the remark by the

fficer was directed towards the suspect’s mother in order to advise her what was going on.

Beibert at 616-617

Howéver, the Court found fh_ztt a p;)liéy of systematic. use of the “questi.on-ﬁrst, warn-
Jater” interrogation technique did not fall within the “innocent oversight” of Miranda '

| arnings holding 6f Elstad which permitted a subsequent admissible interrogaﬁon. What
the Court found instead was thélt the “question-first, warn-later” practice “effectively
threatens to thwart. Miranda’s purpose of reducing the risk that a coerced confession would

be admitted.” Seibert at 617

In this case we do not have the systematic policy designed to circumvent
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Coﬁstitutional right found in_Seibert; rather what we have is a laissez-faire policy
permitting discretionary destruction of investigative records created by the state at the
discretion of the officer. As Seibert required the outright prohibition of the “question first-
warn later” style of interrogation, this case mandates the adoption of a strict “no
destruction of inyestigative records” policy. There is clearly no middle ground between
giving officers full discretion to determine the ultimate content of investigative ﬁle_s and a
strict “no-destruction policy.”

The ultimate _determinétion of the character of matters contained in State ﬁlés,

whether they are exculpatory or provide impeachment materials, or are completely

irrelevant, lies with the courts and the attorneys, not the police agencies.” A “half-way”
policy which _pfohibited the police from the destruction of evidence which may be
favorable toﬁ the defendant is obviously useless én its face since that determination cannot
be made .by a police agency.

Did the records destroyed by the State contain Brady material?

Because f.he notes were destroyed', it is impossible for the defendant to prove to a

sertainty that the notes contained Brady material. However, the defendant did establish,

through circumsgtantial evidence exclusively from the testimony of the States’s witnesses, a
yery high probability that they did. .

The three requirements for Brady materials are :1) the evidence must be favorable to

Kyles, 514 U.S. 419 at 437-438.

The destruction of field or invesﬁgative notes is not an accepted or recommended
practice. The creation and retention of field notes are generally regarded a very
important in criminal investigations in all standard investigation texts. See, eg.

Criminal Investigation, Eighth Hd., Charles R. Swanson, et al, McGraw Hill, 2006, at
183-185 _ '
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the defendant as exculpatory or impeachment evidence; (2) the evidence must have been
suppressed by the state, either wilfully or inadvertently; and (3) the evidence must have

been material; i.e. it must have préjudi_ced the defense at trial. State v. Youngblood, Syl.

Pt. 2.

The investigative records were destroyed by the state, therefore the issue of
Isuppression is undisputed.

.With regard to the absolute characterization of the records as eXculpatory or

impeachment materials, and their materiality, the destruction of the records by the state has

Constitutional and Due Process issue must be resolved because otherwise the State will be
fiee to discretionarily déstroy investigative records in the future, because their content
cannot be proved.'!

In resolving these two issues the Appellant respectfully asks the Court to view the
ecord iﬁ the light most favorable to the defendant, because the defendant did not destroy
the records and substantial Constitutional issues are fnvolved. Appellant als.o respectfully
isks the Court to be mindful of the fact that he is currently serving a 40 year sentence as

the result of his conviction.

1

It is axiomatic under Brady, Kyles, and Youngbood that the defendant in a
criminal proceeding has a right, under both the Federal and West Virginia
Constitutions, to such materials, and that it is a violation of Due Process under
both constitutions to deny such records..United States Constitution, 5" Amend,
United States Constitution, 14th Amend, West Virginia Constitution, Article
111, Section 4, West Virginia Constitution Article 111, Section 20, West
Virginia Constitution, Article III, Section 10, West Virginia Constitution,
Article 111, Section 14,
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This was a first-degree murder case involving an unplanned confrontation between
two armhed men. The defendant claimed self-defénse._ There was nevér any factual i_ssue as
to the identity of the 'Vi.ctim or the defenda_.nt_, no dispute that both men Weré armed, and no
disi)ute as to Whether the defendant fired one shot which resulted in the death of the victim.
The only real factual dispute in this case was as to which man drew his weapon first. The

destroyed records related to the chief investigator’s initial interviews at the crime scene and

his initial verbal report to thé Coroner that it appeared that the victim had drawn his
weapon ﬁrst . The Coroner iﬂ turn relied on this information and included it in higs
préliminary report. |

The chief investigator testified at the preliminar_y hearing that he had interviewed
Lvitnesses and taken notes of his initial interviews at the crime scene.’? Among those
intervieﬁed weré the only eyewitnesses. ‘-co the shooting. Several hours after_those
mferviews he advised the Coroner that it initially appeared that the victim had drawn his
weapon first, Whiéh information was included in the Coroner’s initial report. It is utterly
nconqeiva:ible that a highly experienced investigator in a murder case wbuld héve made
;ucha statement without any factual basis.

Capt. Bohrer testified that he had no recollection of his interviews at the crime scene

and had no recollection of speaking with Coroner Brining. While it is possible that an
experienced investigator such as Capt. Bohrer would have 1o present recollection of
making such statements to the Coroner, nor of any statements made to him by evewitnesses

at the crime scene, there is no mention of these activities in the police report.”® The

12

B Capt Bohrer testified that all the material in his investigative notes goes into his final
report and then he destroys his investigative notes.
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Coroner v&}a_s able fo reféf to his investigative notes to confirm his conversation with Capt,
Bohrer, and was absolutely clear in his recollection of the conversation. At trial, the State
attempted to explain away the contents of Coroner Brining’s initial repoﬁ By asking
whether he could have received fha:t information from some other person at the hospﬁ:al.
The Cofoner r_émained clear in his recollection of the events. |

The level of detail inthe Coroner’s initial report clearly indicate that he had spoken to
someoﬁe in law enforcement who was .investigating the case, rather than to a nurse or
paramedic at the hospital.

According to the Preliminary report from the Berkeley County
Sheriffs Department, the deceased had been partying at Vixen's [Gentlemen's
Club] and went home between 0300-0400 hours on Saturday, 30 July 2005. He
then had a telephone conversation with one of his two sons. He determined that
his two sons were at the Relax Inn with their mother and her boyfriend. The _
deceased traveled to the Relax Inn and ultimately became involved in an
altercation in the parking lot, with the boyfriend of the children's mother

Initial reports indicate the deceased pulied a gun on the bovfriend and
the boyfriend then pulled a gun and shot the deceased in the head. One of the
sons has stated he witnessed the shooting. The sons are approximately 5 or 6
years of age. It was reported that the deceased pistol-whipped another male in a
hotel room prior to the shooting. At the time of this report, Sheriffs Department
Investigators are still working on the case ad additional information may be
forthcoming. Report of Berkeley Countv Coroner David Brining, Security Seal
0413575, July 30,2005, at 2. (hereinafter "Brining Report.)(emphasis added)

The.investi gator was asked by a member of the Grand Jury whether there was any
il}dication that the ViCﬁﬁ’l drew his weapon first, and hé said no. He Was asked by a
member of the Grand Jury of there wés any indicétion that it would was going to be
deployed. He said ﬁo. '_
The in;/estigator interviewed the 7 year-old son of the victim who was an eyewitness.

He obtained a statement from the 7 year-old that the defendant had drawn his weapon
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first. At the conclusion of this interview the investigator gave the 7 year-old $20 to buy
food." The 7 year old subsequently recanted and told the prosecﬁtor that his father drew
first in a taped interviéw and affirmed that statement at trial.

It is hard to imagine evidence in a murder case where self-defense is assertéd that is
more material and exculpatory than in.formation that the vicﬁm drew his weapon first.

It is equally obvious that informatidn about the victim drawing his Weapoﬁ first
would have provided substantial impeachment material against Capt. Borhrer, since it was
contrary to fhe evidence provided to the Grand Jury as well as testimony at trial.
Accordihgly, the Court must find that the destroyed records contained Brady -

information and reverse Appellant’s conviction. '

2. THE CIRCUIT COURT COMMITTED REVERSIBLE, ERROR IN DENYING
APPELLANTS MOTION TO DISMISS FOR MISCONDUCT BEFOREF, THE
GRAND JURY

Captain. K.C. Bohrer, Berkeley County Sheriffs Department, the lead investigator in
this case, was the only witness who appeared before the Grand Jury. He was asked
directly by a Grand Juror

Q. In this instance, is there any evidence that Mr. Kidrick's firearm was going to

s _
The fact that the investigator gave $20 to the 7 year old was omitted from the police
report. It was, however, promptly disclosed by the prosecuting attorney after she learned
of it. The Prosecuting Attorney re-interviewed the boy and he stated that his father had
drawn his gun first and affirmed that statement at trial. The trial judge found this was a
yhumanitarian” gesture.

There is no remedy short of dismissal. This is not a case like State v, Osakalumi
461 S.E.2d 504 ,W.Va.,1995), where physical evidence was destroyed , and the court
attempted to give a limiting instruction as to any testimony offered by the State about the
destroyed couch. As in Osakalumi. the “trial was” in this case was © 5o fundamentally -
unfair ... that appellant is entitled to a new trial.” Id at 514 n. 14.
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be used (inaudible)?

A. No. We know that is was present. We know that he took it with him, but no
one has been able to identify (inaudible) that it was (inaudible) in any way, shape in
this crime other than * he fact he had it with him’.'® "7

However, there was undisputed testimony and evidence before the Court that
Captain Bohrer had advrsed the County Coroner Brining immediately after the
shooting that the initial rnvestigation indicated that the victim had drawn his gun first.
This information was included in Coroner Brining's initial report.

According to the Preliminary report from the Berkeley County Sheriffs

Department, the deceased had been partying at Vixen's [Gentlemen's Club] and went
home between 0300-0400 hours on Saturday, 30 July 2005, He then had a

telephone conversation with one of his two sons. He determined that his two sons were
at the Relax Inn with their mother and her boyfriend. The deceased traveled to the
Relax Inn and ultimately became involved in an altercation in the parking lot, with the
boyfriend of the children's mother '

Initial reports indicate the deceased pulled a gun on the boyfriend and the
boyfriend then pulled a gun and shot the deceased in the head. One of the sons
has stated he witnessed the shooting. The sons are approximately 5 or 6 years of
age. It was reported that the deceased pistol-whipped another male in a hotel

room prior to the shooting. At the time of this report, Sheriffs Department
Investigators are still working on the case and additional information may be
forthcoming. Report of Berkeley Countv Coroner David Brining, Security Seal
0413575, July 30,2003, at 2. (hereinafter "Brlnmg Report.”

Coroner Brining testified before the Circuit Court that he had received that

information from Capt. Bohrer. At the July 19,2006 hearing on Defendant’s Motions to

5™ _
Grand Jury Proceedings, Circuit Court of Berkeley County, February 21,
2006 (hereinafter "Grand Jury") at 7.

As the lead investigator in a homicide, Sgt. Borhrer had, or should have had
knowledge of the Coroner’s report. He also failed to mention the Coroner’s
report to the Grand Jury. In fact, the Coroner testified that the information in his
report was obtained directly from Capt. Bohrer,
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Dismiss, '* Coroner Brining testified as follows:

Q. Okay, thank you. Would you look at page 2 of your report, please. The-

second paragraph begins ,"Initial reports indicate that the deceased pulled a
- gun on the boyfriend and the boyfiiend then pulled a gun and shot the victim in
the head. One of the sons stated he witnessed the shooting, is that an accurate

statement of what is in your report?

A. Yes, sir.

Q. The initial report that you referred to came from whom?

A. The informétion came from Captain Borhrer of the Sheriffs Department.
Q. Captain K.C. Borhrer?

A, Yes sir,

Q. And he told you that his initial reports was that first the boyfriend [sic]
puIIed the gun?

A Yeah, he Said that they were - he obviously still was doing an investigatioh

and initial reports indicated that.

Q. Did you make any notes of the conversation with him?
A. Yes. |
Q. Do..you have them with you?

A Yes. |

Q. Would you be willing to share them with us‘7 |

A Certainly.

Q. Was that information given to you on July the 30™?

18 .

The toxicology report done on the victim reported that "Alcohol was present in
the blood at a concentration of 0.23%. Cocaine and several of its metabolites were
also found in the blood indicating cocaine use within 2 hours of the time of
death." State of WV, Office of the Chief Medical Examiner, Toxicology Report
on Ronald Kidrick.August 15,2005, (Copy attached as Attachment C).
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AL Yes, sir.
Q. And it was given to you at City Hospital?
A.No, itwasina teIephone'eonversation with Captain Bohrer.

Q Did Captam Bohrer to your knowledge every give you any other version of
 events?

A. No 1 only spoke to him the one time after my initial nOtlﬁCHIIOIl of the
death -

Hearing Transcrlpt Case 06-F-21, Circuit Court of Berkeley County, July 19, 2006
at 4-6
Coroner Brining double checked his notes while testifying in court to verify

this information.

Capt. Bohrer testified at the preliminary hearing'® and before the Cir.cuit Court
that he had spoken to two young witnesses to the shooting but had not formally
interviewed them or taken statements from them. He testified that s was his normal
practice to take field notes regarding informal conversations with Witnesse_s. The
only juvenile witness who actually _viewed the shooting was interviewed later the-
same day by anofher officer, Accerding to that officer's i‘eport, the juvenile stated |
that the Defendant had pulled out hia gun and shot his father (the victim) in the
head. The report did not provide information as to who drew their weapoﬁ first, and .
it is not known whether that question was asked of the witness.

This 7 year old was ﬂrst formally interviewed by Capt. Borhrer after the

19

Transeript of Prehmmag Hearing, Case No. 05-F-885, Maglstrate Court of Berkeley
County, September 22,2005, at 12,29 (hereinafter "Preliminary Hearing)
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Defendant was indicted for murder. In that interview, he stated that the Defendant

had drawn his gun first. At the conclusion of this interview Lt. Borhrer gave thé 7

year oid $20 to buy food. The Circuit Court found this to be a hum.anitarian gesture.
However, the 7 year o_Id was .sub'sequently interviewed by the-Prosecuting

Attorney and the Chief of the Major Crimes Division in 2006 as part of pretrial

preparation. At that time he stated unequivocally and repeatedly to them that in fact
his father had drawn his gun first. The State immediately notified the defense of
this Brady material.

Capt.. Bohhrer testified at the preliminary hearing that he had interviewed the
two_ juveniles and made notes, and verified that information'in.testimony before the
~ Circuit Court Captain Borhrer further testified that he had no recollection of
advising Coroner Brining that "the deceased pulled a gun on the boyfriend." Id at '
35-37.

Clearly, the Defendant has established a prima facie case of willful, intentional

fraud in obfaining the indictment, See State ex rel Pinson v. Maynard, 383 S.E. 2d

844 (W. Va. 1989) , Syl. Pt. 3, . Bank of Nova Scotia v. U.S. 487 U.8. 250 (1988),
and the proper remedy is d.ismissalr. Accordingly, The Circuit Court committed
reversible efror in failing_ to dismiss the iﬁdictment,

Second, the Defendant also alleged that a material ﬁlisrepfesentation was made
t;) the Grand Jury. Captain, Bohrer advised the Grand Jury.that the Defendant had
allegedly verbally "admitted" to the murder while being transported from another

state. In fact, the Defendant was alleged to have stated "I did what I had to do" which
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would have had a significantly differént impact on the Grand Jury had Lt. Borhrer been
truthful in his answer to the prior question. Grand Jury at 8. |
Captain Bohrer was specifically asked by a Grand Juror
Q. Cén that admission of guilt be used? (Emphasis added)
A. Tt's up to the Court to determine lf it can or not, That would be the subject of a
suppression hearing at trial.
Capt. Bohrer was unable to refresh his recollection with his notes because it was his
_ | "routine practice" to destroy all field notes
It is not open to discussion Whether the Grand Jury was interestéd in whether there

was any evidence the victim had drawn his weapon first and that is was material to

their considerations - they asked the question. In a presentment for murder under these

facts, the issue of who drew their weapon first is obviously material, nor can there be

any dispute that such information would "substantially influence the grand jury's

decision to indict." Pinson,at Syl. Pt. 6.
| Likewise, Capt. Bohrer's testimony to the Grand Jury that the Defendant had
"admitted" to the murder cannot be treated as de minimis. If Capt. Borhrer had told the
Grand Jﬁry, as he told Coroner Brining, that fhe initial evidence showed that the victim
pulled his gun first, then he would not have been telling the Grand Jury that the
Defendant had "admitted" to fhe murder. He would have told.them that the Defendant

admitted firing the fatal shot after the victim pulled his gun. Once more, there is "grave

20

As is frequently the case, the Appellant was alleged to have made “spontaneous™
statements during transport from Baltimore, Md to Martinsburg, WV. This is a 90
minute ride. , :

21-




doubt" that the "decision to indict was fre_e from substantial influence of such .
violations." Id.

The Defendant was denied his right to a fair, impartial, and unbiased grand jury

under Bank of Nova Scotia and Pinson and thus denied his right to Due Process under
the United States and West Virginia Constitutions. Accordingly, the Circuit Court

committed reversible error in denying Defendant’s Motions to Dismiss.

3.  THE CIRCUIT C()URT COMMITTED REVERSIBLE ERROR IN
PERMITTING THE STATE TO PLACE POLICE RECORDS IN
EVIDENCE OVER HEARSAY OBJECTION.

At trial, the Circuit Court permitted the State to introduce police records into
evidence over the hearsay-objection of the Appellant. Rule 803(8) of the West
Virginia Rules of Evidence, identical to its federal counterpart, provides that the
following are not excluded by the hearsay rule even if the declarant is available:
Records, reports, statements, or data compilations, in any form, of public offices or
agencies, setting forth (A) the activities of the office or agency, or (B) matters

observed pursuant to duty imposed by law as to which matteérs there was a duty to

report, excluding, however, in criminal cases matters observed by police officers

and other law enforcement personnel, or (C) in civil actions and'proceedings and

against the state in criminal cases, factual findings resulting from an investigation
made pursuant to authority granted by law, unless the sources of information or -
other circumstances indicate lack of trustworthiness. Brooks v. Galen of West

Virginia, Inc., 649 S.E.2d 272 (W.Va.,2007.) at 280-81. Police records are by their
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nature investigative records which contain hearsay.

"4, THE CIRCUIT COURT COMMITTED REVERSIBLE ERROR IN
PERMITTING THE STATE TO INTRODUCE RULE 404(B) OR
“INTRINSIC” EVIDENCE AS TO UNRELATED ACTS BY THE
APPELLANT ' :

In this c_as-e the State filed a motion pursuant to Rule 404(B), WVREy, to
permit the State to elicit testimony about an altércatioh between the Appellan’; and
another individual shortly before the shooting at issue in this cése. The Appellant
lhad arrived at his girlfriend’s house sometime in the early morning and had found
her cleaning blood and pepper spray off an individual named Moneypeﬁny Whé
had apparently beéﬁ seve-rely Eeaten and pepper-épr_ayed by the bop’méers ata bar,l___ o
and had been brought him to Mary’s motel rooﬁl. When the Appellant arrived
sometime between 3 and 5 a.m , Moneypenny was in the bed used used by the
children and Mary was trying to clean him up. The Appellant .may have asked
| Moneypenny to leave, bﬁt the testimony was clear that the Appellant struck
Moneypenny at least once with his pistol and more than once with his .ﬁsts, and
eventually forced him to leave. Moneypenny was a stranger to the Appellant, and
Moneypenny’-s presence at the motel was totally unrelated to the shooting. The
admission of this evideﬁce \%ias resisted by t he Appellant on the grounds that it
could add little probative value, was essentially unrelated to the shooting, and
would be highly prejudicial to the Appellaht. The only purpose served by the

introduction of this evidence would be to infdrm the jury that the Appellant had

allegedly committed an uncharged crime against in individual on the same night in
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the same general location, which is preciéely why the prohibition in Rule 404(B)
was created. Stated siniply, he did it before and he’s done it again.

.The Circuit Court erroneously found that this incident Wés not 404(B)
material, but rather that this incident was intrinsic to the case, which it clearly is not.
The Court specifically found that_ “ this evidence was part of the extended
transaction that resulted in the death of Mr. Kidrick.“*! |

The State recognized it was 404(B) evidence and filed the appropriate motion.
The Circuit Court was required to have a McGinnis hearing as to the admisé.ibility '

| of this evidence. State v. McGinnis, 193 W.Va. 147, 455 § E.2d 516(1994).

This Court has repeatedly stressed the importance of a McGinnis hearing.
Most recently, in State v. Nelson 655 S.E.2d 73 (W.Va.,,2007) this Court reaffirmed

1. “Where an offer of evidence is made under Rule 404(b) of the West Virginia
Rules of Evidence, the frial court, pursuant to Rule 104(a) of the West
Virginia Rules of Evidence, is to determine its admissibility. Before admitting
the evidence, the trial court should conduct an in camera hearing as stated in
State v. Dolin, 176 W.Va. 688, 347 S.E.2d 208 (1986). Afier hearing the -
evidence and arguments of counsel, the trial court must be satisfied by a
preponderance of the evidence that the acts or conduct occurred and that the
defendant committed the acts. If the trial court does not find by a
preponderance of the evidence that the acts or conduct was committed or that
the defendant was the actor, the evidence should be excluded under Rule
404(b). If a sufficient showing has been made, the trial court must then
-determine the relevancy of the evidence under Rules 401 and 402 of the West
Virginia Rules of Evidence and conduct the balancing required under Rule
403 of the West Virginia Rules of Evidence. If the trial court is then satisfied
that the Rule 404(b) evidence is admissible, it should instruct the jury on the
limited purpose for which such evidence has been admitted. A limiting -
instruction should be given at the time the evidence is offered, and we
recommend that it be repeated in the trial court's general charge to the jury at
the conclusion of the evidence.” Id., Syl. Pt 1.

2! Transcript, Pre-Trial Hearing, July 19, 2006, at 67.
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. 2. “In the exercise of discretion to admit or exclude
evidence of collateral crimes and charges, the overriding considerations
for the trial court are to scrupulously protect the accused in his right to a -
fair trial while adequately preserving the right of the State to prove

“evidence which is relevant and legally connected with the charge for -
which the accused is being tried.” Syl.pt. 16, State v. Thomas, 157 W.
Va. 640,157 W.Va. 640, 203 S.E.2d 445 (1974). Id., Syl pt. 2.

The admissién_ of this evidence was hi.ghly prejudicial to the Appellant since it
porirayed him aé an impﬁlsively violent person, and it would have légic_ally |
influenced the jury in finding the Appellant guilty of 2™ Degree Murder. If the
Court had;engaged'in the reciuiréd analysis under Rules 401, 401, and 403 WVREV,
it would have been apparent that the evidence should be excluded. First, the
evidence bpre :no relevance to the shootiﬁg. M_onéypenny was a stranger to the.
Appellant. The victihl in th.e cé.se Waé the fornﬁer ﬁaraniour of Mary, and thé fathér
of one of Mary’s children with whom the Appellant resided and supported. The
Appellant retufned home lat.e at night and fouﬁd this individual in the bed uéed by
Mary’s éhiidrén. |

The only probative value this evidence contained was 1) the pres;ence of the
Appellant at the motel rdom shortly before the shooting and 2) the fact that the
Appellant was armed with a pistol.” However, there were numerous other
witnesses who éoﬁld testify to thos_e facts, so the evidence about the assaulf on
Moneypenny was cumul.ative with régard to those issues. Moreox}er, the Appellant

| had never disputed that hé was pre.sent and that he fired the fatal shot. The State

and the Court had been on notice that the Appeﬂant intended to argue self-defense.

* Moneypenny did not testify at trial.
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The. prejudicial Vaiue of.this evidence was great. It portfayed the Appellant as
an impulsively violent p.-el_'son. I_t was offered By the State for the very purpose
proscribed by Rule 404(B) - that the Appellant was a bad pérson. The only real
factual issue iﬁ the case was which ﬁlan drew their weapon first. Had the Court
found the evidence relevant, and conducted the required balancing under McGinnis,
it would have been apparent that tﬁe i)rejudicial value of this evidence far
outweighed any probative value it might have.”

| Accordingly, the Cireuit Court committed reversible error and Appellant’s

conviction must be reversed.

5. . THE CIRCUIT COURT COMMITTED RE'VE.RSIBLE'ERROR
IN DENYING APPELLANT’S MID-TRIAL MOTION FOR
ACQUITTAL
After the presentation of the State’s case-in-chief, the Appellant moved to

dismiss on the grounds that the state had failed to introduce any evidence on the issue
of premeditation. The circuit court denied the motion. |

- Premeditation is the required, additional element of proof ;that separates 1%
degree -murder from all other forms of murder or mansléugh’ter. “It 1s clear, however,
that the intent to-kill or malice is a required element of both first and second degree
murder but the distinguishing featﬁie for first dégree murder is the existence of

prcméditation and deliberation.” State v. Hatfield, 286 S.E.2d 402, 407-08, (1982).
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See State v. Hatley, Slip Op. (WV No. 33919) (March 13, 2009) (concurring opinion
by Justice Ketchum)
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The trial transcript fails show any witness who addressed the issue of
premeditation. | Rather, the testimony indicated that once the .Appellant learned that the
victim was enroute to the motel, he immediately took steps to obtain a ride, and was in
fact in the process of leaving the motel area when the victim arrived. Since the State
had failed to make out a prima facie case, the circuif court should have granted the
motioﬁ to dismiss.”

When the State fails to make out a prima facie case of 1% degrée murder because
it cannot show premeditation, the case must be dismissed. The circuit court’s refusal
to dismiss the case was obviously highly prejudical to the Appeliant, and conétitutes
reversible error.

Accordingly, thé Circuit Court cqmmitte_d reversible error and Appellant’s

conviction must be reversed

6. THE CIRCUIT COURT COMMITTED REVERSIBLE ERROR IN
{ DENYING APPELLANT’S MOTION FOR ACQUITTAL AT THE
- CLOSE OF EVIDENCE

- The Appellant again mo'ved for dismissal at the close of evidence and his
motion was denied. As previously set forth in Assighment of Error 5, the State had

failed to make out a prima facie case, and the case should have been dismissed. -

Trial Transcript, Nov 153, 2006 at 242-43. Moreover, since the Appellant had made

out a prima facie case of self defense, which was unrebutted by the State, the
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Although there was some discussion as to lesser-included offenses being offered to the
jury, the Appellant clearly did not acquiesce to any other that outright dismissal. Had the
Appellant agreed, the Court would have been able to dismiss the 1% Degree count. The
circuit court failed to seek such a stipulation and in fact gave the jury the 1% degree
muzder instruction even though no there was still no evidence of premeditation.
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Circuit Couirt should have directed a verdict of not guilty by reason of self-defense.

7. THE CIRCUIT COURT COMMITTED REVERSIBLE ERROR IN
PERMITTING THE FIRST DEGREE MURDER CHARGE TO GO TO
THE JURY WHEN THERE WAS NO EVIDENCE OF
PREMEDITATION

It was clearly reversib}e error for the Circuit Court to permit the 1¥ Degree

murder charge to go to the jury because State had failed to make out a prima facie

~ case. Trial Transeript Nov.. 16, 2006 at 8 See Assignments of Error 5 and 6 above. -
Moreover, the fact that the jury ultimately reached a verdict of guilty as to Zhd
degree murder does not render this error harmless. Juries frequent_ly agree on
compromise verdicts and if this was a compromise verdict and the 1st degree count
had been properly dismissed than the Jury might have cémpromised on voluntary
manslaﬁghter. | |

Accordingly, the Circuit Court committed reversible error and Appéllant’s
conviction must be reversed.

8. THE CIRCUIT COURT COMMITTED REVERSIBLE FRROR IN
DENYING APPELLANT’S MOTION FOR NEW TRIAL OR
MISTRIAL

The Appellant filed post-irial motions. Although the issues raised have not been
fully briefed in this Petition, Appellant specifically incorporates all of the claims for
relief made therein as ground for appeal.

~ Appellant moved for a new trial alleging: The verdict of guilty of second degree
murder was against the weight of the evidence; The jury did not follow the instructions

of the Court; The failure of the State to prove beyond a reasonable doubt the element of
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malice; The failure of the State to prove beyond a reasonable deubt that the defendant.
did not act in self defense; The failure to grant a mistrial when the witness Bohrer
repeatedly made reference to “ahases” of the defendant after being warned to not do
S0.

Appellaﬁt also moved for a judgment of acquittel pursuant fo Rule 29(c) of the
Rules of Criminal Procedure, for the foIlowing reasons: The verdict of guilty of second
degree murder was against the weight of the evidence; The j jury did not follow the
instructions of the Court; The fa11ure of the State to prove beyond a reasonable doubt
the element of malice; The failute of the State to prove beyond a reasonable doubt that
the defendant did not act in self defense; The failure to grant a mistrial when the
witness Bohrer repeatedly made reference to “aliases” of the defendant after being
warned to not do so;and for such other reason as may appear from the record.

Appellant incorporates his previous arguments with regard to those issues
previously briefed in this Petition, and asserts the remaining issues as grounds for
appeal.

Accordingly, the Circuit Court committed reversible error and Appellant’s

conviction must be reversed
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9. THE CIRCUIT COURT COMMITTED REVERSIBLE ERROR IN
SENTENCING THE DEFENDANT TO A DISPROPORTIONATE
SENTENCE OF 40 YEARS -

The Appellarit was convicted of 2™ degree murder by the jury. The circuit
court imposed the maximum sentence of 40 years. This disproportionate to the facts
of this case.

As previously set forth, this case involved an early morning confrontation
between two armed men in a motel parking lot. The two eyewitnesses who saw the
shooting both testified that the victim drew his gun first. It was only after the
Appellant saw the victini coming towards him with a drawn gun that he drew his own
” Weépoh and fired one shot, fnoftally wounding the victim.

In cases where this Court has approved such a sentence, the facts have been
very different.

While the appellant was sentenced to the maximum penalty for second

degree murder permitted under W.Va.Code § 61-2-3 (1994), which is

certainly a significant sentence, this Court is unable to find that the

sentence shocks the conscience under the circumstances. There was

sufficient evidence for the jury to determine that the appellant was

present at and aided and abetted the intentional and violent killing of

two persons with the use of firearms. In light of the fact that the

appellant's crimes resulted in two deaths, we cannot conclude that the

appellant's sentences are constitutionally improper.

State v, Foster, 656 S.E.2d 74,90 (W.Va. 2007) -
Accordingly, the Circuit Court committed reversible error and Appellant’s |

conviction must be reversed.
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CONCLUSION

For.the reésons set for above it is clear that numerous errors were méde by the
Circuit Court. Thé Appeliant respectfully requesté that this Court vacate the
conviction in his case and remand the case for a new, vacate_.the conviction in his case
and Order that an acquittal be entered on the grounds of self-defense, or grant whatever
relief the Court finds appropriate.

Respectfully submitted this 16™ day of April 2009.

~ EDWARD C. GRIMES
BY COUNSEL

John P. Adams :

#5967

Public Defender Corporation
313 Monroe St.
Martinsburg, WV 25404
304.263.8909
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