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I. STATEMENT OF INTEREST

The West Virginia Bankers Association, Inc. (“WVBA?”) is an association of sevé;nty (70)
bank members and seventy-seven (77) associate members that represents the banking industry in
West Virginia before the West Virginia State Legislature, the United States Congress, and many
other state and federal regulatory agencies. Similarly, the West Virginia Association of
Community Bankers, Inc. (“WVACB?) is an association of community banks in West Virginia
whose membership consists of forty-seven (47) bank members and sixty-three (63) associate
members throughout the State that represents community banks before the West Virginia
Legislature, the United States Congress, and many other state and federal regulatory agencies.
All of the members of the WVBA and the WVACB provide mortgage lending services that
involve the use of deeds of trust.

As the major representatives of the banking industry in West Virginia, the WVBA and
the WVACB have a substantial interest in whether a West Virginia lender may enforce a lien
where a joint tenant cosigning the deed of trust does not sign the underlying promissory note.
Further, based on their extensive experience with and knowledge of the banking industry in
West Virginia, these associations can offer a germane and informed perspective to this Court
regarding the legal merits of the issues and, just as importantly, the far-reaching public policy
implications of this Court’s decision.

A. The Issues Presented in This Appeal

Significantly Affect All of the Member
Banks of the WVBA and the WVACB

[n preparation for this brief, both the WVBA and the WVACB distributed a questionnaire

to member banks. The questionnaire included the following question:



Please identify whether (and if possible the total number of loans)
your institution currently has loans secured by a deed of trust that
is signed by both spouses or joint tenants, but where only one
spouse or joint tenant signs the promissory note.

Of the twenty-two banks which responded to the survey, twenty-one (95%) stated that it
had at least one loan which would be negatively impacted if this Court were to uphold the Trial
Court’s ruling.

Clearly, the issues in this case have a broad applicability to West Virginia banks. The
issues presented to the Court in this appeal are not limited to a unique set of facts. Rather, the
interests are very broad, and the Court’s decision could have a dramatic impact on compliance by
West Virginia banks with the provisions of federal law, and on the terms and évailability of
credit to West Virginia.

B. The Ruling of the Trial Court, if Upheld,

Would Place West Virginia Banks Out of
Compliance with Federal Law.

In 1974, the United States Congress adopted the Equal Credit Opportunity Act
(“ECOA™)." ECOA makes it unlawful for any creditor to discriminate against any applicant for
credit on prohibited bases, including the sex of the applicant. 15 U.S.C. § 1691a. ECOA directs
the Federal Reserve Board to prescribe regulations for carrying out the purposes of the Act.
15 U.S.C. § 1691b. |

These regulations, which apply to all lenders in West Virginia, are set forth in Federal
Reserve Board Regulation B, 12 C.F.R., Part 202. As will be discussed later in this brief, both
Regulation B and Financial Institution Letters issued by the Federal Deposit Insurance

Corporation prohibif lenders from requiring spousal signatures on promissory notes, unless the

VBCOA is codified at 15 U.S.C. §§ 1691 — 1691f.



signature of the spouse is required by underwriting standards, or unless state law requires the
signature of the spouse on the note to perfect a security interest.

West Virginia banks, in good faith reliance on these federal laws, have refrained from
requiring spousal signatures on notes in order to comply with West Virginia law. If this Court
were to uphold the Trial Court’s ruling, there would be substantial damage to banks, other
lenders and to borrowers.

II. STATEMENT OF FACTS AND PROCEDURAL HISTORY

Respondent and her husband owned real property in Wood County, West Virginia as
joint tenants with rights of survivorship. On November 5, 2003, Respondent and her husband
executed a Purchase Money Deed of Trust in favor of Petitioner’s Trustee which secured the real
property at issue as collateral for repﬁyment of a Promissory Note that was executed solely by
Respondent’s husband. Respondent’s husband then died, and pursuant to her right of
survivorship, Respondent became the sole owner of the property. Third-Party Petitioner
Advantage Bank, the lender that secured the Promissory Note, did not file a claim against the
deceased’s estate, but when the estate defaulted on the loan, attempted to foreclose on
Respondent’s Deed of Trust.

In response to Respondent’s Complaint for injunctive relief, Petitioner filed a Motion for
Summary Judgment seeking permission to foreclose on the property. The Circuit Court
denied Petitioner’s Motion for Summary Judgment because it determined that “it appears that
the [Respondent] would have a defense to the Note in that she is not liable for the debt of the
Note . . . As such, it follows that the [Respondent] has a defense to the Deed of Trust securing

the Note.”



I1I. ARGUMENT

A. The Trial Court’s Holding Represents a
Conflict with Federal Law.

1. Under the Circumstances, Federal Law Prohibits the Requirement of Spousal
Signature on a Note Secured by a Deed of Trust.

As noted above, lenders are subject to the federal Equal Credit Opportunity Act, which
makes if unlawful for any creditor to discriminate against any applicant for credit on a number of
prohibited bases, including the sex of the applicant. 15 U.S.C. § 1691a. ECOA directs the
Federal Reserve Board to prescribe regulations for carrying out the purposes of the Act.

The Federal Reserve has promulgated Regulation B, 12 C.F.R., Part 202. The Federal
Reserve Board, in Regulation B, specifically addresses the requirement of signatures of spouses:

Except as provided in this paragraph, a creditor shall not require
the signature of an applicant’s spouse or other person, other than
the joint applicant, on any credit instrument if the applicant
qualifies under the creditor’s standards of creditworthiness for the
amount and terms of the credit requested.

12 C.F.R. § 202.7(d)(1).
There is only one exception to the prohibition on spousal signatures:

If an applicant requests secured credit, a creditor may require the
signature of the applicant’s spouse or other person on any
instrument necessary, or reasonably believed by the creditor to be
necessary, under applicable state law to make the property being
offered as security available to satisfy the debt in the event of
default, for example, an instrument to create a valid lien, pass clear
title, waive inchoate rights, or assign earnings.

12 C.F.R. § 202.7(d)(4).




The Federal Reserve has elaborated on this exception in its commentary to Regulation B:

1. Creation of enforceable lien. Some state laws require that both
spouses join in executing any instrument by which real property is
encumbered. If an applicant offers such property as security for
credit, a creditor may require the applicant’s spouse to sign the
instruments necessary to create a valid security interest in the
property. The creditor may not require the spouse to sign the note
evidencing the credit obligation if signing only the mortgage or
other security agreement is sufficient to make the property
available to satisfy the debt in the event of default. However, if
under state law both spouses must sign the note to create an
enforceable lien, the creditor may require the signatures.

2. Need for signature — reasonable belief. Generally, a signature
to make the secured property available will only be needed on a
security agreement. A creditor’s reasonable belief that, to ensure
access to the property, the spouse’s signature is needed on an
instrument that imposes personal liability should be supported by a
thorough review of pertinent statutory and decisional law or an
opinion of the state attorney general.
Comment 7(d¥4) to Regulation B, 12 C.F.R., Part 202, Supp I (emphasis added).

The Petitioner could have avoided the entire matter by merely requiring that the
Respondent sign the Promissory Note. Given the Respondent’s willingness to sign the Deed of
Trust in question, it does not appear to be unreasonable to believe that she would have signed the
Note as well. However, under federal law, the Petitioner was prohibited from requiring the
signature on the Note in question. As the Trial Court itself correctly noted, this Court has not
ruled on this issue. As a result, the Petitioner would have no reasonable basis to require that the
Respondent sign the original Note, and doing so would cause it to be in violation of federal law.
Usually, as the Federal Reserve noted, as a general rule, signature by a spouse on a Deed of Trust
is sufficient to provide a lien to secure a debt.

The Federal Deposit Insurance Corporation concurs with the Federal Reserve position.

The Federal Deposit Insurance Corporation has issued two Financial Institution Letters with



respect to spousal signature provisions on credit, FIL.-9-2002 (February 4, 2002) and Fi1.-6-2004
(January 13, 2004), which are attached as Exhibits 2 and 3, respectively. In FIL-9-2002, the
FDIC defined the “reasonable belief” which would be necessary to have a spouse sign a Note, as
well as a Deed of Trust:

In most states that do not follow community property principles,

the co-owner does not have to sign the note to grant the creditor

access to the property, but only the security documents, such as a

mortgage or a lien. If the creditor believes that the co-owner’s

signature is needed on an instrument that imposes personal liability

to assure access to jointly own property securing the debt, such

belief should be supported by a thorough review of pertinent

statutory or decisional law or an opinion of the state attorney

general obtained prior to requiring the signature.

FIL-9-2002, p. 2, § II{c)(1).

2. The Trial Court’s Order, if Affirmed, Would Have a Severe Negative Impact on
Lenders in West Virginia.

As noted above, the Petitioner could have avoided this entire problem, had it merely
required signature of the Respondent on the Note, as well as the Deed of Trust. However,
because of the ECOA and Regulation B, it was constrained in its ability to do so. These federal
laws apply generally to lenders across the State of West Virginia. As previously noted, 95% of
the Respondents to a recent survey by the WVBA and the WVACB indicated that they had loans
which would be affected negatively by an adverse ruling by this Court. This would, in effect,
change the rules in the middle of the game. In fact, not only would lenders be harmed by the

Trial Court’s ruling, but also borrowers would be harmed as well.



B. The Ruling of the Circuit Court is Not
Consistent with West Virginia Law.

1. The Reliance by the Respondent and the Trial Court on Dobbins v. Cunningham is
misplaced.

The Trial Court, in its Order dated August 18, 2008, and the Respondent, in her brief

(Respondent’s Brief, pp. 7, 12-14) relied heavily on Dobbins v. Cunningham, 217 W.Va. 580,

618 S.E.2d 589 (2005). Facially, the facts of Dobbz’ns_appear to be similar to those in the present
case. In Dobbins, an ex-husband and wife jointly owned a tract of land which was used to secure
a loan. The promissory note for the loan was signed only by the ex-husband. The property
which secured the loan was sold as part of a partition action, and this Court ruled that the wife’s
portion of the proceeds of the partition sale did not have to be used to pay the underlying debt.
However, Dobbins does not stand for the proposition that signature on a Promissory Note
is necessary to enforce a person’s interest in the deed of trust. In fact, the Court specifically
pointed out that:
[tThe bank — which is not a party to this case and had not declared
the promissory note to be in default — continues as before and its
interest in securing the loan with a tract of land continues to be
preserved.
Dobbins, 618 5.E.2d at 591 (emphasis added).
As a result, in Dobbins, the bank had not foreclosed or attempted to foreclose on a loan.
The ex-husband merely asserted that the notes were secured by a deed of trust on real estate sold
and that the proceeds of sale should be applied to those notes, As a result, the lender’s interest
was never in jeopardy, as the lien remained both enforceable and intact.
Therefore, Dobbins does not stand for the proposition that signature on a note is

necessary to enforce a deed of trust by a lender which loaned money and secured the loan in

good faith.




2. The Trial Court’s Reliance on Miller v. Diversified Loan Services Co and a Law
Review Article by John Fisher Were Misplaced and in Error.

In its opinion of August 18, 2008, at pp. 4-5, the Trial Court stated as follows:

First, it should be noted that ‘[i]n a suit to enforce a lien securing a
negotiable note, the same defenses are generally available as would
be in a suit on the note itself.” Syl pp. 3, Miller v. Diversified
Loan Service Co, 382 S.E.2d 514 (1989).
In this case, it appears that the plaintiff would have a defense to the
note in that she is not liable for the debt of the Note for the reasons
stated above. As such, it follows that plaintiff has a defense to the
Deed of Trust securing the Note.

While the quotation by the Trial Court is accurate, the facts of Miller are not applicable to
this case. Furthermore, Miller does not stand for the proposition that defenses to a note are
absolutely or universally applicable to a Deed of Trust. Rather, this Court in Miller used the
word “generally.”

The facts in Miller are also distinguishable from this case. In Miller, the debtors owed
money to State-Wide Supply, Inc., which transferred the loans to Kanawha City Savings and
Loan Company. Kanawha City filed for bankruptcy, and State-Wide ceased doing business.
Diversified Loan Service Company purchased the loans from the bankruptcy estate. Harris dealt
with a number of issues, including whether laches operates as a defense to a foreclosure on a
Deed of Trust which was otherwise timely made. In addition, Harris dealt with such issues as
whether a purchaser from a bankruptcy estate may be a holder in due course and thus not subject-
to defenses which could be brought against the original lender. These defenses included:
(i) that the lender would be subject to claims of the borrower against the seller, (ii} usury, and

(iii) forgery. Harris did not, in any way, provide a universal defense for any signatory of a deed

of trust for a note which was not signed by that person.



Similarly, the Trial Court relied heavily on a Law Review article, Creditors of a Joint
Tenant: Is There a Lien After Death?, Fisher, John W., If, 99 W.Va. L.Rev. 637 (1997). While
Professor Fisher’s article did conclude that judgment lien creditors lose their liens against a joint
tenant on the death of the joint tenant, he did #of conclude that a person who voluntarily signs a
deed of trust is not subject to the deed of trust signed by that person. Professor Fisher addressed
a completely different circumstance, and the analysis in his article does not apply in this case.

3. The Trial Court Ignored the Language of the Deed of Trust.

The Trial Court, in its Order, acknowledged that the Respondent signed the Deed of Trust
and:

Finally, Advantage Bank appears to assert that the Plaintiff signed
the Deed of Trust and by the language of paragraph 13 thereof has
mortgaged, granted, and conveyed her interest in the property so
that Advantage Bank through the Trustees may foreclose on the
Deed of Trust. Based on this language it may be true that
Advantage Bank has the power to foreclose and sell the subject
property. However, it appears that upon such a sale, the Plaintiff
would be entitled to the proceeds of such sale with no obligation to
pay the debt secured by the Note. In essence, Advantage Bank
would sell the property and then hand the proceeds over to the
Plaintiff. This would be an absurd result and the Court finds no
reason to allow this to occur . . . .

Trial Court Order, p. 7 (emphasis added).

In this instance, the Trial Court has engaged in selective reading of the Deed of Trust.
The Trial Court is correct that the Respondent granted the right to Advantage Bank to foreclose
on the Deed of Trust. However, the Trial Court ignored the following language in the Deed of

Trust:



Trustee shall apply the proceeds of the sale in the following order:
(a) To all expenses of the sale, including, but not limited to,
reasonable trustee’s fees as permitted by Applicable Law; (b) ro all
sums secured by this security instrument; and (c) any excess to the
person or persons legally entitled to it.
Deed of Trust, Paragraph 22 (Exhibit 1) (emphasis added.)
The Deed of Trust specifically secures the Note in question. The definitions, on page 1
of the Deed of Trust, include:
(G) “Loan” means the debt evidenced by the Note, plus interest,
any prepayment charges and late charges due under the Note, and
all sums due under this Security Instrument, plus interest.
Page 2 of the Deed of Trust provides that:
This Security Instrument secures to Lender: (i) the repayment of
the Loan, and all renewals, extensions and meodifications of the
Note, and (ii) the performance of the Borrower’s covenants and
agreements under this Security Instrument and the Note.
Deed of Trust, Exhibit 1, pp. 1, 2.
Accordingly, the Respondent not only agreed to allow the foreclosure on the property,

but also the Respondent agreed to the use of proceeds to repay the debt.

4, The Trial Court Acknowledged that the West Virginia Supreme Court has not
Ruled on This Issue.

The Trial Court noted in its Order, that “it appears that the Supreme Court of Appeals has
never directly addressed this issue . . . .” Order of August.ls, 2008, p. 6. The Trial Court is
correct in this regard. Because of this circumstance, the signature of a joint owner of real estate
pledged to secure a debt is, under the current state of the law, not required on the note for whiéh
the property is pledged. For this reason and as discussed below, lenders may not, under federal

law, require the signature of a spouse on a note under the circumstances presented in this case.

-10 -




C. The Trial Court’s Ruling, if Upheld,
Would Have Adverse Effects on Both
Banks and Borrowers in West Virginia.

1. The Trial Court’s Ruling, if Upheld, Would Punish Banks for Compliance With
Federal Law and Would Require Write-Downs of Assets.

As noted above, absent a clear indication that signature on a note is necessary to perfect a
lien in West Virginia, West Virginia banks and other lenders have been barred by fedéral law
from requiring spousal signatures on notes. Changing the rules at this point would have an
adverse impact on financial institutions in West Virginia. Calling the collateral into doubt would
cause banks to re-evaluate these loans for purposes of their allowance for loan and lease losses.
This would necessitate a direct reduction to earnings of banks and other lenders in West Virginia.
It would, in effect, punish banks for complying with federal law.

Prospective application of any ruling would solve the problem, at least in large part, for
banks and lenders. However, such a ruling would have adverse effects on borrowers in
West Virginia.

2. Upholding the Trial Court’s Ruling, Even Prospectively, Would Adversely Affect
Borrowers in West Virginia.

While some borrowers would benefit from this Court’s upholding the Trial Court’s
ruling, many, many others would not. Faced with a ruling that a deed of trust, under these
circumstances,. is unenforceable, in the future banks would be required to adjust and take a
number of steps, such as:

e Requiring spouse’s signatures. If this Court holds that deeds of trust are not
enforceable against spouses who have not signed the underlying note, then banks
will merely rely on the exception to Regulation B and ECOA and require spousal

signatures. This step would remove an entire class of West Virginia beneficiaries
of ECOA and Regulation B and would thwart the purposes of both.

e Increase costs. Next, banks would likely require increased costs, such as credit
life insurance premiums on all loans.

-11 -
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e Resirict credit. A third alternative would be for banks simply not to make loans
under these circumstances, thus decreasing available credit in an era when
government at all levels are encouraging banks to lend money. This would have
an extreme adverse effect on applicants for credit.

In addition, if this Court upheld the Trial Court’s ruling, many banks would rely on
provisions in notes and commercial deeds of trust which would provide for restatements of terms
of deeds of trust to satisfy changes in existing law. Such a step would mean that credit terms for
certain borrowers with existing loans would also be adversely impacted.

IV. CONCLUSION

For the foregoing reasons, the WVBA and the WVACB respectfully request that this
Court overturn the Trial Court’s Opinion based on legal grounds, grounds of fairness and the far-
reaching adverse effects of letting the Trial Court’s decision stand.

Respectfully Submitted,

WEST VIRGINIA BANKERS’ ASSOCIATION,
INC.

and

WEST VIRGINIA ASSOCIATION OF
COMMUNITY BANKERS, INC.

By Counsel

/

David Allen Batnette (WVSB No. 242)
Charles D. Dunbar (WVSB No. 1071)
JACKSON KELLY PLLC

500 Lee Street, East, Suite 1600

PO Box 553

Charleston, WV 25322

(304) 340-1327

Counsel for Amici Curiae
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following Ridecs are to bo execated by Borrower [check as applicablaj:

[ ]Awmnun- { ) Condominfara Rider [ ] Becend Homo Rider
{ }Plansed Uakt Devalopment .1 JVA RIS
[ ]I4Mlﬁk [ Yasiweskly Paymemt Rider : [ 1 Cier(y) [apacify}

m*q,muim"mmmnmgqpmmmmmmnmm
ondinanocs and Mnmmmmmuummmfmmwmummm
Tinal, pon-apposlable judicisl opindons.

() “Community Amsocistion, Duss, Fees, mud Anssemen(s” mmdlduu.teu.mh
mmmunWMnmummyWumew.
hameownecs assoclition or similer organieation,
m-mmmmwamwummwmamﬂmmm
by check, draft, or.similsr paper fnstramend, whioh I intiisted through s elootronio tormiol, .,

. telophonic instrument, compuler, of mmmmnmudw.hwmmnmmmmu

intitution. to debit or coodit en secotml. Such torm inaludes, it is ot limited 4o, polnt-ofsals
mmmmmmmwmmmm

" sutomated clsaringhonso tranafees. -
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M“b&mmmm'mwmpmhmm“ﬂnfdmu
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. inBection 5) £z (§) daniage to, o destraction of, the Bropexty; (i l)mdmﬂhnuuﬂmhﬁnzof

all o sy pari of the Fropesty; (i) conveyanne fu. lion of condemnation; wfv)mhmtpou
of, or amisxions as 4, the valur sodor condition of tie Froperty.

{N)'Mortgmlulmu'mmmmpmmhulmduwﬂnmwmmoﬂw

" dofanit oz, the Loan.

(o)"mwzqmrmhummmwmmmmwmm '
" under the Wote, plus (1) sny sonmty usder Soetion 3 of this Seousity lestrmment.

() “RESPA™ means the Real Betats Sctriement Procedures Act (12 T.5.C. §2601- wt wog.) sk ifs .
MWWWXWHLMSMuMMMMﬁmm
%o tirte, o¢ sny additional or smoosssce leghlation or mnmmmmnnﬂmm:mr
Az used in thiy Security Insiament, “WESPA” mhlo-llrequimm resirictions thet-ans

_mpoudh:wha fodacally related mortgige Joan wm!thuudumm&na

“Godecally volated mocigigo lown™ e RESPA.
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* extonsdons aod modifications of the Notes and (i) e performance of Borrawer's covonania wndk
nmemenu usider this smlyrammmdmnm For this purpors, Bouawnrheteby
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i fieu-of the payment of Mortgage Inseracs premines in socordance with the provisions of Seoticn

10. Thope itens me cailed “Escrow Jams” Atmidulhnwltmyﬁmdwhlmmqﬂh-

shall proeuptly fiaizh to Lender all notices of amouzts o be paid mmder this Section. Bomrower shall
pay Londer the Pumds for Esorow ltesns unloes Londorwaives Borrowes's obligation to pay the Funds
for any or st Eacrow Ytems. Levder nary waive Bomrowar's obligation o pay to Lender Funds

any or all Escow Iisme st any time, Any such walver suay caly be i writing, In he eveut of such
mmmnm.mmmmhmmmwmm

for ‘which psymeat of Fuads has Soen walved by Levider and, If Leoor requires, ahsl furuisk. to .

Londor toccipts evidnciog such payment within, pch' Hone potiod & Lender may ;

Bm-'uotﬂuﬂonhmhmhpqmd:aﬂhmvﬂomﬁmm&lummh -
munhnwm_wmmu.muﬁ-wwmmnammp-
“covenunt and agreenizat” is veed in Section 9. IF Bogorwes is obligated to pay. Buoiw Yoms- .- .
ﬁmﬂmpﬂ@;ﬂhlﬁ“udw&ihbwhWMMmMMhds' .
wmmmumsﬁmiwmmwwm_mI:mbonbliwnd'
nnderﬂdnﬂouhmwhundqrwmmundumymobthmmtuwmmm'}

. Becrow Iwme st any timse by & petics given in socontanoe with Section 15 and. vpon such reveeation, -
BmstmMumMadhnqhmh,ﬂmmﬂmuunmdu%

Section 3. oo T

. Letier may, a1 any tinse, cofiect aod 5ol Funds in sn smouint (s} imaffclent t poult Leudef - -

ionpplythemﬁdullhsﬁmmdﬂduudum&mdgb)mlhmmomm
& Jeader can roquire wder RESPA. Landse shall setmucts B wmount of Funds dub on the basde of

current data aud wousanable eatimates of capenditures of fumte Bacrow liems ar elbecwise bn -

accordance with Appllealis Law. .

; The Funds shal} ba held in an institition whots doposits ae fusured by & fedsral ngency; L
sww.wmmm.nmammmwmnm; :
o in noy Foderal Boms Loas Bank. Lender atull apply the Hunds to pay le Escsrow Ttoms na later
mmmm.mm&m«mwm.mhmmmmm
the Pundy, surally woalyzing the earow socom, o verifying the Eacraw liems, uniems Lendsr piys*
Bosyower intotest o tho Funds snd Applicable Law pécmils Legder to make such a charge. Unlew, . . .
mwhmmmmwmmmuhmﬂmhmﬁm;

shall not bo required to pay Buxower eny {nterset or eamings on e Purcts, Roatawer

can agroe In writing, however, (hat interkst’ bl by pald on the Punds. Leador shall glvo to

Dorrowes, without vhargo, xn annnal sccoanting of the Funds sa Tequired by RESPA.

Irthore is 8 sutpius of Punds held in eserow, o2 defined imder RESPA, Lender shall socount - -
- to Borrower for the dxcess fimus in socordance with RESPA. If there Is » shodage of Punds held in - |
cscrow,. as dafined under RBSPA, Lender shall notify Bofrower as required by RESPA, ang -

Bonower shall pay 1o, Lander the soonnt necessasy to make up the sborings in sccordance with

" BRESPA, but in 16 moce than 12 moathly paymients, ¥ ther Ia a doficiency. of Fundy held in oecrow, .
as dofined ‘under RESPA, Lender slisll nolify Borrower ™ as required . by RESPA, wd
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mmﬂuw::ﬂummhmﬁnpmm it socordance with

mmmmammmw&smmummm .

refond o Botrovee any Puuds held by Lender. ‘ . . C .
. A.-Charges; Licas. Bomower aiall pay all taxes, assesuments, charges, fibes, and’
impositions #iribahibls to the Proparty ‘which osu mitain primity over this Seounity Instrament,
. Ieasebeld paymenls or groatsd senis oh the Propety, i€ my, ©ul Community Associntion Dues, Fess,
-and Asscssments, if soy- To &mmﬁqﬁmﬁmm!wnwhmhqumpwm_

in themanner provided in Section 3.

mmmwﬁﬁ%mwm&mmw A
,mhmmw'hﬁﬁuhhpmofﬁnoﬂlpﬂmmw&ﬂuhs, -
~ wasanor aseepiabls 1o Lender, but only so long s Borrower is pacforming sech agrosment; -

mmmhﬁmmmammmoﬁuuumm

" date on whish that xotice Ls given, Boryivwer shall aalisfy thn fics or take ono oF more OF tho acticas

oot foath sbove in this Section 4. -

Lessder may roquize Bocrwek i pay s one-tims charge for & oal optale tax vécifioation madfor © . ©

reporting sorvica used by Lender in connection wilh this Lows, .
* B, Properly Ininrince. Bomawar shail kecp the .

erected oo ths Property insured againat Joss by Ere, hasards incinded wilkin the tern “extonded " . .
: ‘,'wm‘ﬂwuhmmﬁam'mmh.uWnﬂMhM'

enSegment of the Tieu-while thiows procoodiigs 7.

mmmmmnmhhmm&gmm‘u S

sontonoos can chatige duting (he teon of the Lote. The insoranca oandes providing
Mhh::bynm&numw;w;muwmmﬂmmm

Mmtbg-ﬁuﬁulmmﬂ:.bmhwmﬁikmmhimhmﬁmwi&_ﬁ:* O
. Lo#n, cither: () 2 cnednte charge for finod zons detonwination, corti r:

aﬁhmﬂudﬂhﬁmmwmﬁmmmw
detenmination. or cectifiostion. Borrswer shiall alio be for the paymant 'of sy feos

" fzmposed by €ho Pedera] Fsnergonsy Managamant Aganoy in conpection with (he yeview of sy flood
deacribod sbove, Lender may obialn - o
.. inmcs corecsys, at Lende’s oplion mil Borrower's'cxpanse. Lender is under no obligatien fo. - .7 -

* 1 Bowowes hlls to mxintein soy of the

nwpuﬁwluwgnww&mm'wd:mm“mm.

‘it might oe xuighit ot prodect Rarrower, Borower’s equity in the Proparty, or the conteals'ef the. - .
mwmmMmemmmMuMmmnw

it effoct. Brxmower aciowlsdges that the cost of the inmrapce covango wo obfsined ..~

. ight signifloantly excwid the cont of insrmnoe Bt Bopviwar oouid tave obtained. Any amotafs

PR

mmmumuumm " ,mﬂmmqqﬂﬁ y




(

. eeemnar

B - . . [—— |

w1067 me391
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Secwuity Inteumenl. Thase smounts shall bear Intorest ot (he Note sale fioms the date of distursement. )

.MMhmmhMﬁmmmmmmmMnEMNﬁwo!ﬂm

of Inturarios sont by Lendés pursuant to W, Va. Code § 45A-3-109(c).
mmm:muymememnuﬁumuwmm

me.mbmmmmmmmmammwumumnm

Leades as morigageo sblor as an additional loes payee, Lendar shal huve the right to hold the
policies xnd renewal ‘cectificates. If Londss requires, Borrawer shiall promptly -give to Lendur 3l

roceipts of pald presaives xnd rénswal notives, If Borrowsr obising sny form of [osumnee coverngs,
not obherwise required by Eender, for dumnge fo, or darinistion uf the Property, such policy stull

mm-mwmmmMMuWnauummwun'

payee.
mumoflm.sm-mmuwmmwmmmmm
Lwhwmﬁ:mtqrhuifmtmmmwbynmw Tnless Lender and Borrower
otherwise lmlnwdtlna.nwlumpmuds, whethiar or not the undelying imance wes
sesguived by Latulés, shall bo spplisd to restwtion ot repsis of the Property, if the restnestios oc Tepsis
is oconemically fsastble and Londer's security is ot lewaned. During sush repaly and restorstion
paciod, Lender shall huve tho cight to. hold such insurnco procects uniit Lender han had an

cppertunlly. fo Juspect such Property W snsuze the woik has boon compleied t Lender"s satisfiction, .
provided that.sush ipepeetion shafl be undertaken pramply, Lusder may dishurse proceeds for the -

wmmm;MWWmsmdmmMumDMh

completed. Unlos an agroement bs msde i wiiting ve Applicahie Law yequives interost o bopaid - -

wmmmhhmmhmmhmﬁmmwmww .

. unsuchpmwds.?mprubliu ummmmmwnmmnmu' .
-paid out of the insiranoe proceeds and sball be the sols obligation of Borrower. If ths testapatiop or
repaly is ot economically fiasible or Lende’s gscurity wauks be losssned, the invusanve proceeds - )
muwwum-mmmwm.smumwmh-wmmmmm. .
hmsw&lfm.pndhﬂmw mwmmummmmmm S

. on 2. -

Rnummw?m meﬁh.mmwmuomwmu' .

insurenice clais andl retated matiers. I¥ Boiowes oot £t respond within 30 days to & nolics fiems .

MMMWWMOMHMIMMMWWMW

v claim. Thas 30-day period will bigln wiwa the notice is given. In cifber ovent, or If Lender -

'lnquiruthol'upw under Svetion 22 or otherwise, Batrower-horeby assigns to Lender
() Bomowar’s righty th sity inmixece paoncods in sn smowtt not 1o excesd the smousty wppaid

under the Note or tids Socurity hatrumeal, md(b}moﬁuutnmwfld;mtmmme'.- i

. right to any vefind of vnsamed preminms paid by Borrower) under wil insurance policies covecing =~

. the Proputy, insofer as such tighly e applicable. (o the covesuge of the Property. Leruler may cos)” © -
‘mmmpmm&huwrmdrummhhwm«bwmhwﬁmﬂu

Notw or this Security Tustnunent, whether or xiot then due.

; 6. Ocenpaney. Bocwwer slall osoupy, uhbﬂahnndmlhuhnpmnnomu'l"
mwmmmwmummormmmuummw )
. too:onpythq!mpﬂlyul!omwu’nynndpnlmldmnfoutlmlmymdhﬂhdﬂui_
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umWhﬁMﬂwhmmwmmhmm
withald, arinless sxianusting circumetancos xist which se biyond Borrowar’s coatol, © .-
%. Frexervation, Malntsmance sud Proteetion of fite Property; Iaspactivus, Brrower'

'mmmmmwmﬁmnm.uwmmnMwmuwm T
on thy Proputy. Whather or nol Borowet 5 tesiiding in (ke Property, Borrower shall mainfain the .
Propesty in ‘ondor to preveat the Propesty from deterdocating or or docrmsing, in value duc W itd

vonditioa. Unlws it i dobexmined purssast 1o Section § that repaie’ or restaration Is not economicaBy
fiessible, Bomowér shull prompily repsiv the Property if diitaged to svold Auther doterioration o °

* damags. Ifinsuranco or candemnation procreds sre peid in vomection with dunige o, o te tekiag
of, s Property, Bororiver shull e rewponsdbie fov ropairing or restoring fin Property only if Lender .

has volmamsed -proceeds for such puposce. Lender uuy dishurse procoods for the repain. and
regiogation in » xingle pryment ot in & sering of progress payrnts s ths work js completed. 1f the
m«mwmmmmmwm«umm Bmmu
ot relisved of Borrowes's ohilgation for the complation of suc) repair of restocation.

e Lender or ja agent vosy siake reasocablo estrics opon snd upections of the Bropady. !f,_
Hhr:emn:ﬂomqlmdwmwhqﬂhhmhufﬁomw on the' Fropenty. .

. Lendler ssal give Borrower motioe t 16 tme of or proe 15 Such en Intecor haspectin spesithing -

wuihi reasonsble canda,

n.nmmr;mwmnmmummmmmm U
_lwhuﬂmpnmnmuu‘wpmmlunﬂﬁumhudﬁwﬁrﬂhnoﬂmuawm

Dortower's knonledgs or consoat gave matorially filss, misleading, or inaccurste infovnstion ar- -
stafoenents to Lendet (¢ fhiled to provide Lender with matecis] infortustion) ic eonncction with the*

-'mmmmwmumqmmﬂmmw: P

ocoupanay of the Propeity s Borrowes™s pritieipal resideose,
9. Protectlen ‘of Lendwr*e Iuterest b the Property and Rights. Undu- musmm.v-

mtﬂ(ﬁmmmmhmwwmhﬁl' L

Socurity Enstruaent, {5 iete is & logal proceeding that might siguifizsndly ffict Lendec’s interset .

.  in the Property snd/or dights uksder shis Seoarity Instrument (mich 2 & procesding In benkogptey,. . . -
'MhM&MthqhﬁanﬁmmMmu —

. mumm and socuring endlor repalring the Property. W.uﬂoumwmw"z L
2ro nol fimiled f0; (x) puying any sums seoured by « Hen- wiich has pricsity over-this Seoutlly | .
: m)mhmw(n)mmmwmmwhmwu )

thehnpulyuﬂo:ﬂdﬂ:uﬂu Sexurity Instrvanent, incinding its secared position i .

beckngtoy provsoding, Scouaing the Proprty lootades, butis not mied o, satiring the Proparty - - .

mmmmmmmumwmumddnmmm o
eliminats building or other codo violxtions or dmgerous conditions, and heve wiilities temed on or
off, Altheugh Lander ry take sction wider ihis Setion 9, Lender does niol hsvs to do 50 wid Janot.’
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Aay wyouots, distriresd by Lesder undéx (bia Seotion, 9 ahall beoome additions) debt of
m-mwmwwwmmmuuw_muﬂnmum.

from the dute of distrarsement and ahal) So paysbie, with much interet, upsiis niotioe froto Leader to

Bormower

wwamnmmm%bwrmﬁmmmm“qm&eﬁmmw

-'mﬂpmm%bﬂswhm}m

OOVEIARS
coxt substantially equivelent to the coct to Bazowsr of (e
proviomly, in effoot, fom a0 slismate modigage. imos slocied by Lendsr, If

., Fobstantially enifvalent Mitigige Insurance covacags ip mot available, Borrowes shall bontione to . .
“pay to Lender the amount of ihe soparstoly designatod paymuents that weee dus whian ils fnmres’ .

Soverage censad o be In efliot, Lemter will accept, e tnd ytatn them
loss racrve in e of

lrwwmhuamummmmwm_m the provisions -
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' provided by un iness uetocted by Leaslsr agaln becomes wvallubie; i obiatnod, s0d Leoder rouires

soparitoly dodgnated peyments owwd (he promivs for Morigage Insmace. I Leoder requird . -
Montgags Insuracce w0 a condition of muking the Losn aod Bagower way required to make

) scparatoly dosigrated payments foward the prominms for Morigape Insurmoce; Bomower stiall pay

the pexmiuras sequired to malotain Mottgags Invorsnce fn effest, or o provide a non-reflusdalile iow,

resorve, untll Lendor's mquikensat for Mostgage Insursnos cnds ln sctordoge with sny wiltien |

agreemenl betwoen Bosrower and Lendes providing for such temmination or smtl) tommrination s . -

roquired by Applicabls Lavw. Nothing fn this Section 10 affocty Burrower's obiigstion to pay interest |
attha rate provided in the Note, - L . R
: Tusursnce roimburaes Leader {or any anlity thet purchasce the Notz) for ceatain

m&mmhﬂnimmwﬂhuﬂmpmhmuﬁnuumﬁ&ﬂshaﬂumhqu'

These sgroements we.ou lexms and conditions thal &ro satisficiory to the mosigage Inner sod the,
. . other puty {os pariloa} (o these agresments. Thoss sgreomants may Tequice the mortgage instrecto. . -

mhpimub;mmnfﬁmmmmhﬂmmm.ndhmm'w-
includs Snds obisined fom Morigage Iusorance premiuing, ' R

. A nrenult of thess sgreaments, Lendor, ahy of the Note, ancthur insnrer, sny
reivicrer, myy other sitity, or wny affilats of uxy of the may recelvs (diveéfly or indirectly)

. momihttdndvéM(wﬂwhmm")amﬂrnmw:pwm_ms

Motgags Inserence, in exchangs Surshiring ormodifylng he morigagn inyarer's ik, or redazing

o

Borrowar doos not Topay fhis Losn ss sgreed. Bocrower ks not s pady to the. - * B
Mmﬁmmmm'wmemanmmhmnﬁmbm..
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Tosses. I ach sigoemiéal provides that am afftiae of Lender taken a stue of e uress rsk i
mhuplh:uhnurmmpﬁdhmphmmﬂummuhpmqu'upﬁw v

(-)Aivnﬂunmunmm-métmnmuhﬁhmﬁrmun;ﬂbﬁq-

‘for Mortgage Insuvanes, er any other termy of tke Loan. Buck agreenreuts will uot Sucrease -

hcmgmnmmmh'mnnmmd&qwmuhpmnmowuh
_ (b)mnﬂnﬁnmuuwmmmmmuhuomjnéﬂuy—mm_
tnﬁgllntgnyhmngcm@'ﬁeﬂmmmmwdimﬂ'nyolkulnw.. .
diselosuyes, to request and obialy

cancallation of the Morigage Ingn to have the Murtgege Insuramcs tarmiated
sutpmatically, andfor (o rechive 2 refand of nay Mortgage Inswrancs presulums that warn
unekrned at the time of snck canceliation or tesralaation, - . . . e
. 11, Aussigument of Mhcollansme Procesds; Ferfelturs, All Miscellaneous Proceeds o
hreechy axsignad to and shafl bo pald fo T.endei. Lo . ) . L e -

RMMthmMMMhWHNMMc,,
mﬁrofﬁnhnpmy.ﬂhuﬂuﬂmwm&hmhdbﬁbhmﬂ!aﬂu’cmh .
MMMMMM'MIMMMHMMMHWM
Miscolisneoi A

economically ) |

wnadum-mumdbmhsmmmwmmmmmmm.

si:w.-pau-wnmmmmwmwmmmmmmommﬁmm -
T hm.m»fimm.;dmmummmapom.um

‘&mmnhwﬁdmnmmmumwmqmmm -

with the wxuess, if oy, paid to Bomowes. .o e . .

Inthe eveal of & pustis] taking, destraction, o¢ Joss-in value of (o Property in whick e faiy
maxdked value of the Peoperty iinmadistely befre e partial taking, destroction, or lose in value in
mmqmmmmumm-mwﬁwumm

) m-mwmmmmmm{mﬁmm;

-mwmwwwmmm«mnmmwmmm

wika! valué of tha Propésty uamedistely befoce the purial taking, deetruokion, or lose n valus, Any.

" balenco shall bopeidto Benruwers

... Inths evonk of  partiel nking; dastniction, or lows fn valus of the Propeity b which the Glr . .
maket valtio of ts Property immedisiely befire the patial teking; dextmcilon, or ks in vahs is~ -

Jows thin o smaomat. ofthe Fumi szooced. fmmedistaly befior the partia} tiing, deatraction, or los -
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. hmmmnmwmmwmmhmmmm
. boapplied lo the wamy secured by Gris Sowity Instrament whetheror not tho suma are then due. .
nmwumwm,amm:Mqumunmwwsu

Opposing Party (as daSined in 16 next sedtanes) offers to make an swad to settle 3, olaim for
dmnwuwhmmmmummsadmmmmwmkam
m-hwuwmwmmmmﬂumd@mm«m

) ormrwummmmwmwmmwmwmmm

“Opposing Paty” meshs hlbhdm&&mﬂmmhwuwwﬂupw
apalnnt whtom Borrower has & right of action in regad 1o Miscellsneonz Proceads,

Bmhﬂhmwuwﬂmumaﬁmmdﬂmdmmﬁm

mmw-m»ﬂMmhmimﬂﬂ-MWﬁumw

" ofLandar's inberel it Propenty of right# utder this Secazity Enstrvmt. Bowes caa ctire tush

# defiull and, if acoaloratian-has cocurred, reinatate su provided in Section 19, by cansing the axtion
oF progecding fo bo dismissed with s ruling that, in Leodec's judgment, prectudes forPiture of the'
Properdy or other matetisl ipainnont of Londer's Interest i the Propetty or rights undey' Siia’
Seourlty Instrument. The praceads of xmy svward or elaim for duinnges tint are attributsble to e
impuinnent of Looders intacest in the Froperty are heyeby sesigned and shall bo puidito Landee.

Aummmummhmﬁdhmﬁedumﬂofﬂanpr :

be applied jn the ocder provided for ju Section 2,
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Financial Institution Lettérs

SPOUSAL SIGNATURE PROVISIONS OF REGULATION B

FIL-9-2002
February 4, 2002
TO: CHIEF EXECUTIVE OFFICER
SUBJECT. Guidance on Avoiding Violations of the Spousal Signature Provisions of Regulation
B

The Federal Deposit Insurance Corporation (FDIC) is issuing the attached guidance to assist banks in
complying with the spousal signature provisions of the Equai Credit Opportunity Act (ECOA) and
Regulation B, 12 C.F.R. Part 202. Among other things, Regulation B prohibits lending policies and
practices that discriminate on the basis of marital status.

This guidance summarizes the Regulation B rules govermning spousal signatures as they relate to
extensions of credit, inctuding business loans, as well as important exceptions and other related
requirements. It also outlines steps institutions should take to ensure compliance with the spousal
signature requirements.

For more information, please contact your FDIC Division of Compliance and Consumer Affairs
Regional Office on the attached list, or the following staff members: Russ Bailey, Senior Fair Lending
Specialist, at (202) 942-3330 or Deirdre Foley, Fair Lending Specialist, at (202) 942-3042.

Stephen M. Cross
Director

Attachments: Guidance On The Spousal Signature Provisions Of Regulation B
FDIC Regional Offices - Division of Compliance and Consumer Affairs

Distribution: FDIC-Supervised Banks (Commercial and Savings)

NOTE: Paper copies of FDIC financial institution letters may be obtained through the FDIC's Public
Information Center, 801 17th Street, NW, Room 100, Washington, DC 20434 (800-276-6003 or (703)
562-2200).

Last Updated 02/04/2002 communications@fdic.gov
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FDIC Office of Inspector General
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Guidance on the Spousal Signature Provisions of Regulation B

l. Overview

Federal Reserve Regulation B, which implements the Equal Credit Opportunity Act (ECOA),
specifically limits when a creditor may seek an applicant's spouse as a cosignor or guarantor. These
rules vary depending on the circumstances, such as whether:

e the applicant's creditworthiness is supported or secured by property that is jointly owned,
¢ the application is for joint credit, or
s acommunity property state is involved.

Il. Spousal Signatures: General Rules, Exceptions and Related Requirements
A. General Rules

A creditor cannot ask for or require the signature of an applicant's spouse or any other additional party
on a credit instrument if the applicant:

+ requests an individual credit account, and

¢ individually meets the creditor's standards for creditworthiness for the amount and terms of the
credit requested.’

tin summary, if the applicant applies for individual credit and meets the creditor's standards for
creditworthiness, Regulation B prohibits a creditor from requiring either the additional signature of a
cosignor on the credit instrument or a guarantor.2

If the applicant does not meset the creditor's credit standards, the creditor can require a co-signor or
guarantor, but it cannot require that the cosignor or guarantor be the applicant's spouse.3

B. Exceptions
However, there are exceptions to the spousal signature rules:
1. Secured credit

If an applicant requests secured credit, a creditor may require the signature of the
applicant's spouse or other person "on any instrument necessary, or reasonably believed
by the creditor to be necessary, under applicable state law to make the property being
offered as security available to satisfy the debt in the event of default."4

2. Unsecured credit

If an applicant requests unsecured credit and relies on jointly owned property fo establish
creditworthiness, "the creditor may require the signature of the other person only on the
instrument(s) necessary, or reasonably believed by the creditor to be necessary, under
the law of the state in which the property is located, to enable the creditor to reach the
property being relied upon in the event of the death or defauit of the applicant.”5

http://www.fdic.gov/news/news/financial/2002/{i10209a.html 03/09/2009
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3. Unsecured credit—community property states

"If a married applicant requests unsecured credit and resides in a community property
state, or if the property upon which the applicant is relying is located in such a state, a
creditor may require the signature of the spouse on any instrument necessary, or
reasonably believed by the creditor to be necessary, under applicable state law to make
the community property available to satisfy the debt in the event of default if:

a. applicable state law denies the applicant power to manage or control sufficient
community property to qualify for the amount of credit requested under the
creditor's standards of creditworthiness; and

b. the applicant does not have sufficient separate property to qualify for the amount
of credit requested without regard to community property."6

Note: What is Community Property?

Community property laws determine, among other things, which spouse has
management and control over the marital property, and in turn, who has the iegal power
to commit the property to support a credit or secure a loan. Creditors making loans (a) to
married borrowers who live in a community property state or (b) that are supported or
secured by collateral located in a community property state should become familiar with
the management and control provisions of the community property law in such states to
assure that signatures on security and/or credit instruments are limited to those
necessary to perfect their interest in the underlying collateral in the event of the
borrower's death or defaulit,

As of the date of this letter, Alaska, Arizona, California, Idaho, Louisiana, Nevada, New
Mexico, Texas, Washington, and Wisconsin use some form of community property
system. Since state laws are subject to amendment and repeal, creditors should confirm
this list with counsel.

C. Related Requirements
1. Need for signhature on note—definition of "reasonable belief"

In most states that do not follow community property principles, the co-owner does not
have to sign the note to grant the creditor access to the property, but only the security
documents, such as a mortgage or lien. If a creditor believes that the co-owner's
signature is needed on an instrument that imposes personal liability to assure access to
jointly owned property securing the debt, such belief should be supported by a thorough
review of pertinent statutory or decisional law or an opinion of the state attorney general
obtained prior to requiring the signature.7

2. Rules applicable to spousal signatures apply equally to guarantees

A guarantee on an extension of credit is part of a credit transaction and is subject to
Regulation B's rules governing spousal signatures and other anti-discrimination
provisions. Although a creditor may require that all partners, directors, officers or
shareholders of a closely held corporation personally guarantee a loan, it cannot
automatically require their spouses to also sign the guarantee, even if the

guarantee is supported or secured by jointly owned property. Obtaining the signature of a
guarantor's spouse is subject to the same restrictions as obtaining the signature of an
applicant's spouse.8

In cases where an individual has applied for a business loan, a creditor may require the
guarantee of another partner, director, officer or shareholder, but this requirement must
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be based on the guarantor's relationship with the business. For example, a creditor may
require alt partners, directors, officers or shareholders of a closely held corporation to
guarantee a lecan, or an additional partner, director, officer or shareholder to provide a
guarantee, but it cannot single cut a partner, director, officer or shareholder because he
or she is the spouse of the applicant.9

3. Integrated note/security agreement

Where a creditor uses an integrated instrument that combines the note and the security
agreement, a spouse can be asked to sign the instrument if it is clear, for example, by
the use of a legend placed next to the spouse's signature that the spouse's signature is
made only to grant the security interest and that signing the instrument does not impose
personal liability on the spouse.10

4. Value of an applicant's interest in joint propetty

When determining the value of an applicant's interest in jointly owned property, a lender
must look to the actual form of ownership of the property before or at consummation of
the transaction. The possibility of subsequent changes in the form of ownership {for
example, by transfer or divorce) may not be considered. 11

ill. Ensuring Compliance with Regulation B's Spousal Signature Provisions

rage 2 oL 4

As more and more creditors expand the geographical reach of their lending activities through interstate
mergers and acquisitions or by taking applications over the Internet, they need to ensure that all loan
officers -- consumer and commercial -- are familiar with the restrictions on spousal signatures found in
Regulation B. Additionally, creditors need to know the various requirements of state law with respect to
joint and marital property, not only in the states in which they operate, but where their borrowers reside

or where jointly owned assets supporting or securing a loan are located.

Creditors should consider a three-prong approach to ensuring compliance with the spousal signature

rules:

A. Review and revise loan policies and procedures regarding spousal signatures

1. Eliminate loan policies or procedures that are inconsistent with Regulation B's spousal

signature provisions.

Specifically, creditors should eliminate loan policies that require:

http://www.fdic.gov/mews/news/financial/2002/fi10209a. htmi

the guarantee of a loan to a closely held corporation by the spouses of the partners, officers,
directors or shareholders of the corporation;

the signature of the spouse on the note when the applicant submits a joint financial statement;
or

the signature of the spouse on the note when jointly owned assets are offered as collateral.

Expand loan policies and procedures to provide loan staff with specific guidance on
state law regarding necessary signatures, particularly in community property states,

Creditors should only obtain those signatures necessary to perfect their security interest. When
handling an individual application from a married borrower supported or secured by jointly
owned property, the creditor must look at the laws of the state where the borrower resides as
well as those of the state where the jointly owned property supporting or securing the loan is
located. These state laws will determine what documents must be signed by the co-owner of the
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property in order to perfect the creditor's security interest in the coliateral.

3. Create or amend checklists to address when spousal signatures may be obtained in
connection with an individual application for credit.

Creditors shouid consider creating or revising loan checkiists to ask if an application is for
individual credit and if so, whether the loan is supported or secured by jointly owned property
and if a co-signor or guarantor is required in order to perfect the creditor's security interest in the
jointly owned collateral,

Whenever a co-signor or guarantor is requested in connection with an individual application for
credit, the lender should document the basis for requiring the co-signor or guarantor and the
guarantor's refationship with the applicant or, in the case of a commercial ioan, the company.

B. Provide Periodic Training to Both Consumer and Commercial Loan Staff

The Regulation B requirements regarding spousal signatures apply to all loans, consumer and
commercial. Education on the spousal signature rules should be part of any training program for new
loan staff. Creditors also should provide periodic refresher training, particularly in the event of any
expansion of market reach (for example, the taking of credit applications over the Internet, or a change
in product base, such as the introduction of a streamlined small business loan program).

C. Monitoring and Audits

Creditors shoutd incorporate in their compliance program a check for spousal signature vialations.
Monitoring and audits should include reviews of all documents in a representative sampie of loan files,
particuiarly the application, financial statements, documents relating to collateral, as well as the credit
instrument and any security documents. Special attention should be taken with respect to loans to
closely held corporations and business loans supported by jointly owned residential or personal
property or other personal assets, like stock or savings.

'12 C.F.R. § 202.7(d)(1).

21d.

3 Official Staff Interpretations, 12 C.F.R. Pt. 202, Supp. |, Paragraphs 202.7(d)(2) and (8).
412 C.F.R. § 202.7(d)}(4).

512 C.F.R. § 202.7(d)2).

6 12 C.F.R. § 202.7(d)(3)(emphasis added).

7 Official Staff Interpretations, 12 C.F.R. Pt. 202, Supp. |, Parargraph 202.7(d){4), note 2.
8 Official Staff Interpretations, 12 C.F.R. Pt. 202, Supp. |, Paragraph 202.7(d)(6), note 2.
% Official Staff Interpretations, 12 C.F.R. Pt. 202, Supp. |, Paragraph 202.7(d)(6), note 1.
10 Official Staff Interpretations, 12 C.F.R.Pt. 202, Supp. |, Paragraph 202.7(d)(4), note 3.
"1 Official Staff Interpretations, 12 C.F.R. Pt. 202, Supp. |, Paragraph 202.7(d)(2),note 1.
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Equal Credit Opportunity (Regulation B)

FIL-6-2004
January 13, 2004
TO: CHIEF EXECUTIVE OFFICER (also of interest to Compliance Officer)

SUBJECT:. Spousal Signature Provisions of Reguiation B

Summary:  The FDIC is issuing guidance to assist financial institutions in
complying with the complex matrital status and spousal signature
provisions of Regulation B. Those provisions significantly affect critical
steps in the lending process, including underwriting, asset valuation,
colfateral selection and document preparation.

The Federal Deposit Insurance Corporation (FDIC) is issuing the attached guidance to assist banks in
complying with the spousal signature provisions of the Equai Credit Opportunity Act (ECOA) and
Regulation B, 12 CFR Part 202. Among other things, Reguiation B prohibits lending policies and
practices that discriminate on the basis of marital status.

On February 4, 2002, the FDIC issued general guidance on the spousal signature provisions of
Regulation B (see FIL-8-2002), which generated considerable interest among banks. As a result, the
FDIC has developed more specific guidance to further assist banks in their compliance efforts.

On March 17, 2003, the Federal Reserve Board issued amendments to Regulation B, with an effective
date of April 15, 2003, and a mandatory compliance date of April 15, 2004 (see FH.-5-2004, dated
January 9, 2004). The spousal signature provisions of Regulation B were affected by those
amendments. Today's FiL incorporates those amendments to Regulation B and augments FIL-9-2002.

For more information, please contact Russ Bailey,' Senior Fair Lending Specialist, at (202) 898-65289;
Andrea Winkler, Counsel, at (202) 898-3727; or Janet Norcom, Counsel, at (202) 898-8886.

For your reference, FDIC Financial institution Letters may be accessed from the FDIC's Web site at
www fdic.govinews/news/financial/2004/indax. html.

Michael J. Zamarski
Director
Division of Supervision and Consumer Protection

#EH4
Attachment: Guidance On Regulation B Spousal Signature Requirements
Distribution: FDIC-Supervised Banks (Commercial and Savings)

NOTE: Paper copies of FDIC financial institution letters may be obtained through the FDIC's Public
Information Center, 801 17th Street, NW, Room 100, Washington, DC 20434 (1-877-275-3342 or (703)
562-2200).

Last Updated 1/13/2004 cemmunications@fdic.gov

EXHIBIT 3
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Guidance On Regulation B Spousal Signature Requirements

This guidahce provides information on the rules governing spousal signatures as they relate to
extensions of credit, including business credit.’ (For reference, see the attached chart depicting the
regulatory requirements concerning spousal signatures.)

l. ECOA and Regulation 8,

The Equal Credit Opportunity Act, 15 U.S.C. § 1691 et seq., prohibits creditors from discriminating
against credit applicants on the basis of race, color, religion, national origin, sex, marital status, age
(provided the applicant has the capacity to contract), or because an applicant receives income from a
public assistance program or has in good faith exercised any right under the Consumer Credit Protection
Act. The Federal Reserve Board's Regulation B at 12 C.F.R. Part 202 implements ECOA, and the staff's
official interpretations are incorporated in Part 202, Supp. I.

Il General Rule,

Under Regulation B, § 202.7(d)(1), generally a creditor may not require the signature of an applicant's
spouse or any other person (other than a joint applicant) on any credit instrument if the applicant
quaiifies for the amount and terms of the credit requested under the creditor's standards of
creditworthiness.? This rule appiies to all open-end and closed-end, secuired and unsecured extensions
of consumer credit and business credit.

If an applicant does not meet the creditor's standards of creditworthiness, then the creditor may canditior
approval of the credit application upon the applicant either (1) furnishing the signature of another person
(cosigner, guarantor or similar person), but the creditor may not require that person to be the applicant's
spouse,* or (2) securing the credit extension with sufficient collateral (or in the case of an application for
secured credit, additional collateral) to satisfy the creditor's standards.® Therefore, if a creditor routinely
requires spousal guarantees, for example, without first ascertaining whether an applicant is creditworthy,
then the conditioning of the loan on the spousal guarantee violates § 202.7(d)(1).

ill. Exceptions to the General Rule,

There are three exceptions to the general prohibition against requiring signatures of non-applicant
spouses for creditworthy applicants under § 202.7(d)(1). A creditor is permitted to take into account state
property laws that directly or indirectly affect an applicant's creditworthiness.®

1. Unsecured credit-non-community property state: if an applicant requests unsecured credit
and relies in part on property the applicant owns jointly with the applicant's spouse to satisfy the
creditor's standards of creditworthiness, the creditor may under § 202.7(d)(2) require the
signature of the applicant's spouse only on the instrument(s) necessary, or reasonably believed
by the creditor to be necessary,” under the law of the state in which the property is located, to
enable the creditor to reach the property being relied upon in the event of the death or default of
the applicant.®

NOTE: Some states’ property laws treat married applicants differently from unmarried applicants
in a way that affects their creditworthiness. For example, several states provide that real property
and/or personal property acquired by married persons jointly is owned as tenants by the entirety
(Le., where neither spouse would be able to commit any inferest in the propetty without the
signature of the other spouse on the promissory note), unfess specified otherwise. In such states,
if state law so provides, a creditor could require the signature of the non-applicant spouse on the
promissory note where the creditor relies upon real property and/or personal property owned by

the applicant and the applicant's spouse as tenants by the entirety in order to qualify the applicant
for the loan.

2. Unsecured credit-community property state: If a married applicant requests unsecured credit

http://www.fdic.gov/news/mews/financial/2004/f10604a.htmi 03/09/2009
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and resides in a community property state, or if the property upon which the applicant is relying is
located in such a state, the creditor may under § 202.7(d)(3) require the signature of the
applicant's spouse on any instrument necessary, or reasonably believed by the creditor to be
necessary,” under applicable state iaw, to make the community property available to satisfy the
debt in the event of default if:
(i} applicable state iaw denies the applicant power to manage or control sufficient
community property to qualify for the amount of credit requested; and

(i) the applicant does not have sufficient separate property to qualify for the amount of
credit requested without regard to community property, 10,11

NOTE: Section 202.5(c)(2)(iv) permits a creditor to request any informaltion concerning an
applicant's spouse (or former spouse) that the credifor could request about the applicant under
certain circumstances, including when the applicant requests unsecured credit affected by
community property laws.

3. Secured credit: If an applicant requests secured credit, a creditor may under § 202.7(d)(4)
require the signature of the applicant's spouse on any instrument necessary, or reasonably
belisved by the creditor to be necessary, 2 under applicable state law, to make the property being
offered as security available to satisfy the debt in the event of default (e.g., an instrument creating
a valid lien).?

NOTE: A signature is generally only needed on a securily instrument. If applicable state law
requires both spouses to sign the promissory note (or other credit insfrument) in order to create

an enforceable security interest, then the creditor may do so.'*

IV, Asset Valuation. :

Regulation B requires that when an applicant relies on his or her individual interest in property owned
jointly with the applicant's spouse to satisfy the creditor's standards of creditworthiness, the creditor may
not require the spouse's signature on any instrument as a condition of the approval of the credit
extension, unless the applicant's interest in the property does not support the amount and the terms of
the credit requested or one of the three exceptions set forth in Section IIl above applies. '® The creditor
must determine (and not presume) the actual form of ownership of the property prior to or at
consummation of the credit transaction. 1% The possibility of subsequent changes in the form of
ownership (e.g., by transfer or divorce) may not be considered.1?

The creditor is permitted in its evaluation of assets to determine whether the applicant's interests in the
assets being offered are of sufficient value to protect the creditor in the event of death or default in the
following way:

e If a person applies for individual credit, a decision about creditworthiness requires an institution to
look at the individual's interests in the assets, including individuaily-owned assets, first in deciding
whether it will extend credit. If the individual's interests in the assets are sufficient to satisfy the
creditor's standards of creditworthiness, it is impermissible for the creditor to require any
guarantor or any cosigner on the promissory note.® if property that an applicant offers the
creditor is owned jointly with another person, the creditor may only look to the applicant's interest
in the jointly owned property and, as a general rule, cannot require the signature of the non-
applicant joint owner on the promissory note.

e If, however, the applicant's interest in the jointly owned property is insufficient to protect the
creditor, the creditor may require the signature of an additional person on the promissory note
(but may not require it to be the spouse's signature), or may require the credit to be secured with
sufficient additional collateral to satisfy the creditor's standards.

« [f the non-applicant joint owner's signature is necessary for the creditor to reach the property
being relied upon or offered as security by the applicant (such as with tenants by the entirety), the
creditor may require the signature of the non-applicant joint owner, but only on the document
necessary or reasonably believed'? necessary by the creditor to provide adequate protections to
satisfy the debt in the event of the applicant's death or default.

hitp://www.fdic.gov/news/news/financial/2004/f10604a.htm] (3/09/20609
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A creditor has broad discretion in deciding what property, if any, is required to assist in a determination
about creditworthiness. For example, assuming the creditor is looking to property as opposed to income,
there is no requirement that the creditor look to a certain type of property (e.g., personal property over
real property). The decision whether to prefer personal or real property, however, must be made in a
nondiscriminatory manner. For example, a creditor may prefer real property in cases involving a married -
applicant only if the creditor also prefers real property in instances in which the applicant is unmarried.

The same analysis is true regarding extensions of credit for a business as set forth in Section V below.

V. Significance in Business Lending.

ECOA and Regulation B can raise particular probiems for the creditor in business lending. Regulation B
does not require written applications for business credit.2’ Consequently, such “applications" are often
the result of several conversations (inciuding negotiations), the submission of a financial statement(s),
and a business plan(s). It is not always clear who the applicants are, what signatures are actually
voluntarily offered by the applicant, and what signatures are needed by the creditor. Reguiation B,
clarified by the amendments in 2003, prohibits a creditor from presuming that the submission of joint
financial information constitutes an application for joint credit.?’ Thus, where the financial statement fists
jointly held property of a husband and wife and is signed by both spouses (attesting to the accuracy of
the data), there would be ECOA and Regulation B problems if a creditor treats the financial statement
as an indication that the husband and wife are making a joint application. By doing so, a creditor may
find itself requiring both property owners (husband and wife) to sign the promissory note when, in fact,

only the property owner who is involved with the business intends to be obligated on the extension of
credit.

A person's intent to be a joint applicant must be evidenced at the time of application. Although the mere
presence of two signatures on a promissory note may not be used to show an intent to apply for joint
credit, signatures or initials on a written application that affirm the applicants’ intent to apply for joint
credit, as opposed to merely affirming the veracity of data may be used to establish an intent to apply for
joint credit.>? Where there is no written application, the applicants' intent to apply for joint credit may be
evidenced, for example, by the presence in the file of a written statement by the applicants that
expresses such an intent,

Even if a corporation is creditworthy, a creditor may require the personal guarantees of the partners,
directors or officers of a business, and the shareholders of a closely held corporation.?? In accordance
with Regulation B, a creditor is prohibited from requiring the signature of the guarantor's spouse in the
same way that it is prohibited from obtaining the signature of an applicant's spouse and the Official
Commentary to Regulation B states that the signature rules of § 202.7(d) apply equally to guarantors.24
Thus, if a creditor first determines that the guarantor is not creditworthy based upon his or her individual
assets, then, in accordance with the signature rules of § 202.7(d), the creditor may require an additional
signature and that signature may be required to be the guarantor's spouse's in appropriate
circumstances (i.e., in accordance with § 202.7(d)(2) (unsecured credit), § 202.7(d)(3) (unsecured credit
involving community property) or § 202.7(d)(4) (secured credit)).2 In any event, while a creditor may
require officers of a business to personally guarantee the business loan, and may require the guarantee
of another person in appropriate circumstances, the creditor may not automatically require that spouses
of married officers also personally guarantee the loan.28

As previously indicated, the rules set forth in Section IV above, regarding what property a creditor may
prefer, also apply to business credit. Reguiation B does not require a creditor to limit its evaluation of the
guarantor's creditworthiness to individually owned assets in the business lending context if (1) the
guarantor's interest in individually owned assets is insufficient to protect the creditor or (2) if the joint
owner's signature is necessary for the creditor to reach the property being refied upon or offered as -
security by the guarantor such as with tenants by the entirety. In such instances, the creditor may
require the signature of the non-applicant joint owner, including a spouse, but only on the document
necessary, or reasonably believed necessary by the creditor, to provide adequate protections to satisfy
the debt in the event of the applicant's death or default.

Attachment: Chart of Spousal Signature Requirements
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- This guidance augments that provided by FDIC FiL-9-2002, "Spousal Signature Provisions of
Regulation B,"” dated February 4, 2002,

The Official Staff Interpretations make it clear that, with the exception for closely held corporations, it is
impermissible for a creditor to require any applicant who is individually creditworthy to provide a
cosigner, even if the creditor applies the requirement without regard to any prohibited basis. Official
Staff Interpretations, 12 C.F.R. pt. 202, Supp. |, Paragraph 202.7(d){1), Comment 1, as amended by 68
Fed. Reg. 13,144, 13,191 (2003). All references in this guidance to Reguiation B and its accompanying
staff commentary take into account the Federal Reserve Board's amendments to those documents,
made effective as of April 15, 2003, and with a mandatory compliance date of April 15, 2004.

3Although this guidance strictly refates to the requirements for "spousal” signatures, the requirements
also apply to obtaining the signatures of other persons in addition to the applicant.

412 C.F.R. § 202.7(d)(5) and Official Staff Interpretations at Paragraph 202.7(d}, Comment 2. ECOA
and Regulation B do not prohibit spouses from signing voluntarily. A creditor should leave it up to the
applicant to name the additional party.

5Officia! Staff Interpretations at Paragraph 202.7(d)(2), Comment 1(ii).
612 C.F.R. § 202.6(c).

"Regulation B requires reasonable belief to be supported by a thorough review of pertinent statutory law
and decisional faw or an opinion of the state attorney general. Official Staff Interpretations at Paragraph
202.7(d)(2), Comment 2.

81f instead of jointly owned property, the applicant is relying on the spouse's incame, the creditor may
require the spouse’s signature to make the income available to pay the debt. Official Staff Interpretations
at Paragraph 202.7(d)(5), Comment 2,

Regulation B requires reasonable belief to be supported by a thorough review of pertinent statutory law
and decisional law or an opinion of the state attorney general. Official Staff Interpretations at Paragraph
202.7(d)(2), Comment 2.

"OMost community property laws specify how married couples own and control property and who has
the legat power to commit the property to support a credit application or secure a loan. A creditor may
assume an applicant who applies for credit in a community property state is a resident of that state,
unless the applicant indicates otherwise. Official Staff interpretations at Paragraph 202.7(d)(3),
Comment 1.

i the applicant is relying on the spouse's income (including future earnings), the creditor may require
the spouse’s signature to make the income available to pay the debt. Official Staff Interpretations at
Paragraph 202.7(d)(5), Comment 2.

'ZRegulation B requires reasonable belief to be supported by a thorough review of pertinent statutory
law and decisionatl law or an opinion of the state attorney general. Official Staff interpretations at
Paragraph 202.7(d){4), Comment 2.

3Regarding integrated notes and security agreements, see Official Staff Interpretations at Paragraph
202.7(d){4), Comment 3.

4 See Official Staff Interpretations at Paragraph 202.7(d}{4), Comments 1 and 2.

5See generally, Official Staff Interpretations at Paragraph 202.7(d)}(2), Comment 1.

http:/fwww.fdic.gov/news/news/financial/2004/fi10604a.html (3/09/2009
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®This would require considering not only applicable faw, but also any documents evidencing and/or
affecting the form of ownership (e.g., a trust instrument).

0fficial Staff Interpretations at Paragraph 202.7(d)(2), Comment 1(i).

18 Official Staff interpretations at Paragraph 202.7(d)(1), Comment 1, as amended by 68 Fed. Reg.
13,144, 13,181 (2003). An exception to this prohibition is made for guarantors of closely held
corporations. See Section V of this Guidance.

¢ Reguiation B requires reasonable belief to be supported by a thorough review of pertinent statutory
law and decisional law or an opinion of the state attorney general. Official Staff Interpretations at
Paragraph 202.7(d){4), Comment 2.

#Under Regulation B, written applications are only required for credit for the purchase or refinancing of
a dwelling as a principal residence. 12 C.F.R. §§ 202.5(e) (recodified as 12 C.F.R. § 202.4 (c) by 68
Fed. Reg. 13,144 (2003)), and 202.13(a). Issues raised in this section of the guidance aiso may occur in
the consumer credit context.

2168 Fed. Reg. 13,144, 13,165 (2003) (fo be codifled at 12 C.F.R. § 202.7(d)(1)).
268 Fed. Reg. 13,144, 13,165 (2003) (to be codified at 12 C.F.R. § 202.7(d)(1)).

30fficial Staff Interpretations at Paragraph 202.7(d)(1), Comment 3, as amended by 68 Fed. Reg.
13,144, 13,191 (2003). Model Application Form 1-4, contained in the Appendix to Regulation B,
provides for applicants to check an option and initial the application form so as to indicate whether joint
credit is sought. See id. at 13,172. Official Staff Interpretations at Paragraph 202.7(d){6), Comment 1.

240fficial Staff Interpretations at Paragraph 202.7(d){6), Comment 2.
id. The guarantor is treated as an "applicant” for such purposes. 12 C.F.R. § 202.2(e).

2BOfficial Staff Interpretations at Paragraph 202.7(d)(8), Comment 2.
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the property. lacks sufiicient separste property.

B
1. If the applicant lacks sufficient separate property, a creditor must value applicant's interest in jointly
owned property.

2. The requirement for the guarantee must be based on the guarantor's relationship with the business. A
creditor must evaluate the financial circumstances of the partners, etc. before determining if the joint
property owner's signature would be required.

3. Follow the chart regarding individual unsecured or secured credit.

4. For example, an instrument to create a valid lien, pass clear title, waive inchoate rights or assign
garnings. A creditor may require both property owners to sign the credit and security agreements, if
required under state law.

Last Updated 1/13/2004 communications@fdic.gov

Home ContactUs Search Help SiteMap Forms
Freedom of information Act (FOIA) Service Center Website Policies USA. gov
FDIC Office of Inspector General

hitp://www.fdic.gov/news/mews/financial/2004/fi10604a. html 03/09/2009




IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA
NO. 34378

LOIS ARNOLD,

Plaintiff Below, Appellee
V.
DAVID G. PALMER, Trustee, CHRISTINA
J. PALMER, Trustee, ADVANTAGE BANK,
an Ohio Corporation, and JEFFREY SCOTT

ARNOLD, Executor of the Last Will and
Testament of Jeffrey A. Arnold, Deceased,

Defendants Below Civil Action No. 07-C-699
Circuit Court of Wood County
ADVANTAGE BANK, Beane, J., Judge

Third-Party Plaintiff Below, Appellant
V.
JEFFREY SCOTT ARNOLD, Individually,
SAMANTHA NICOLE FOGGIN,
MELISSA ANN DAILEY, and KELLI BETH

ARNOLD, Beneficiaries of the Estate of Jeffrey
A. Arnold, Deceased,

Third-Party Defendants Below, Appellees
CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 2" day of April, 2008, he served the
foregoing and hereto annexed Amicus Curaie Brief by mailing a true copy thereof, via the

United States Postal Department, postage prepaid, to:

Richard A. Hayhurst

414 Market Street

PO Box 86

Parkersburg, WV 26102
Counsel for Lois Arnold



Paul L. Hicks

Bowles, Rice, McDavid, Graff & Love

501 Avery Street, United Square, 5" Floor
PO Box 49

Parkersburg, WV 26102

Counsel for Jeffrey Scott Arnold, Individually,
and the Estate of Jeffrey A. Arnold

David G. Palmer
Christina J. Palmer
Palmer and Titus

PO Box 1625
Parkersburg, WV 26102
Defendant Trustee

Samantha Nicole Foggin
329 Short Run
Bellville, WV 26133

Melissa Ann Dailey
26 High Circle Drive
Washington, WV 26181

Kelli Beth Armold
1-11A4 Echo Glen Drive
Winston-Salem, NC 27106

Amanda Fury
316 Dead End Road
Waverly, WV 26184

William Crighton VI
Crighton & Crighton

325 9" Street

Parkersburg, WV 26101
Counsel for Advantage Bank

— A e

" David Allen Barnette, Esquire (WVSB No.
Counsel for Amici Curiae

242)



