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Administrative Director of the - ' -
Supreme Court of Appeals of . | P
West Virginia, - l _
- Defendant, -~ o :“:! %'.‘r’

. : . . ' I (2}
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FINAL ORi)ER

On June 25, 2008, came the plaintiff, the Associated Press (“AP”), by counéc_l, Patrick

McGinley and Sean McGiniey, and the defendant, Steven D. Canterbury (“the Defendant™), by

counsel, Ancil Ramey, William Wilmoth, Daniel Guida, and Robert Fitzsimmons, for an

evidentiary hearing on the AP’s Motion for Preliminary and Permanent Injunction and for
Declaratély Judgment. Pursuant to the West Virginia Freedom of _Informat_fon Act (“FOIA™),
the AP filed a corﬁplaint 'for_ declaratory judgment and injunctive relief on the basis that he

Defendant improperly withheld certain public records.

Upon mature consideration of the entire record, including the arguments of counsel, the -

memoranda of the parties, and the pertinent faw, the Court is of the opinion that the AP’s request .

for injunctive relief should be granted in part and denied in part for the reasons set forth more

fully below. *

' As the injunctive relief provided effectively resolves the dispute between the parties, declaratory reltef is
UnINecessary. .



FACTUAL AND PROCEDURAL BACKGROUND

Although this is an action seeking the disclosure of information pufs_uant té FOIA? this
* case arises from heightened public aﬁention focused .orn the relationship between the Honorable
Elliot E. Maynard (“Justice Maynard”) of the Supreme Couﬁ of Appeals of 'Weét Virginia and
-]i)on L. Blankenship (“Den .Blankenship-” , Ch_airman, Chief Executive Ofﬁcer, and President of
. Massey Energy Comp_aﬁy (‘fMas,'scy”). in November .2007, the Supreme Court of Appea]s of
West V:rglma decxded Hugh M. Caperton v. AT Mmsey Coal Campany, Inc. by a 3-2 vote in
favor of Massey.? Justlce Maynard voted with the majorlty Subsequcnt!y, in Decembcr 2007,
and ._Tanuary 2008, Caperton filed a Petition for Rehearing and a Motion to Disqualify Justmc
May_nard. As part of the Motion to Disqualify, Caperton filed pictures of Justice Maynard and
Don Blankenship tdgether in Mbnte Carlo, Monaco. These pictures were taken during the period
the Caperi;)n matter was pending before the Supreme Court of Appeals. _Thcsg'phofos and
Caperton’s motion received a great deal of public attention, due in part, to the fact that Justice

Maynard was a candidate for re-;-élection to the Supreme Court of Appeals. R
Shortly aﬂer the ﬁhng of the . Motlon 1o Disqualify and the relcase of the above-
mentioned photographs, the AP filed a FUIA request on Janualy 16, 2008, seeking the follomng

All e-mails ‘and phone records for all accounts issued o Justice blhot- E.
Maynard, including any cel! phones, during the following time periods:

1 June and July, 2006

2 May 2007

3. October and November, 2007
4 January 2008 . .- .

The AP also wants all visitor logs or comparable records pertammg to Justice
Maynard for each of those time periods,

? In 2000, A.T. Massey Coal Company was renamed Massey Energy Company. .
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The Defendant dénied the AP’s request. On January 23, 2008, the AP submitied a l’eﬁer to the
Defendant asking for reconsideration, Again, the Defen_dant dénied the AP’s request.

_ On February 29, 2008 the AP submitted a second, more specific, FOLA request, 'asking
for the following 1nformat10n from the period of January 1, 2006 through February 2008:

All records or documents reﬂectmg any and all communication to and/or from
and/or between Elliot E. Maynard, Justice Maynard’s law clerks and/or
administrative assistance and/or secretary, to or from any of the following:

. Donald L. Blankenship;
- Brenda Magann; and
Anyone acting on behalf of Mr. Blankenship;
Any employee or agent of Mr. Blankenship;
Any employee or agent of Massey Energy Co., or any of its subsidiaries.

R

By letter, dated March 7, 2008, the Defendant denied the AP*s second FOIA request.
Thereafter, the AP filed a Complaint for Declaratory and Injunctive Relief in the Circuit
Court of Kanawha County on April.29, 2008: |
On May 12, 2008, a hearing was held on the AP’s Motion for a Preliminary Injunction.
Due to questions fegardin g the jurisdiétion of the Court, the matter was contihuéd. Subsequently,
both parties agreed that the Co;xrt is the proper venue and has jurisdiction to resolve the issues in
this matter, Thercafter, an evidentiary hearing was held on June 23 2008 ~during which iime
the Court heard oral argument and the testimony of the Defendant Steven D, Canterbury The
Defendant testified that there are documents meeting the descnpnon in the AP s FOIA request.
The Court ;)rdered' the Defendant to produce thdse documents .for in camera reQiew’.. _
FINDINGS OF FACT |
1. The AP is news organizétioh that serves as a woﬂdwide source of nev-vs, photos; :

graphics, audio and video.



2. The Defendant, Steven D. Caht_er’bury, is the Administrative Director of the Suprcmé
Court of Appeals of West Virginia. - He is the custodian of the records at issue.>
3. The records requested by the AP are kept in Kanawha County, West Virginia. |
4. Pursuant to FOIA, the AP has requested that the Defendani disclose the following
information from the pertod of January 1, 2006 through February 2008:
All records or documents reflecting any a.nd all comrﬁﬁnidaﬁOn to and/or from
andfor between Elliot E. Maynard, Justice Maynard’s law clerks and/or
administrative assistants and/or secretary, to or from any of the following:
Donald L. Blankenship;
Brenda Magann; and
Anyone acting on behalf of Mr. Blankenshlp,

Any employee or agent of Mr. Blankenship; . o
Any employee or agent of Massey Energy Co., or any of its subsidiaries

e

5. There are thingen documents meeting the description in the AP’s FOIA request.
These documents are e-mail communications writtén .by Justice Maynard and sent to Don
Blankenship. |

6. Five of these e-mail;s contain infonnation relating to Justice Maynard’s campaign for

| re-elec.:ﬁo'n to the Supreme Court of Appeals of West Virginial.“_ |

DISCUSSION - -

'Resoiﬁtion of -this case is dependent upon, and requires an interpretation 'of, the |
provisions of West Virginia’s Freedom of Information Act (“FOTA”). The Defendant assertsr
that the e-mail communications sought by the AP are not subject to disclosure pursuant to FOIA

for the following reasons: (1) application of FOIA to the e-mail communications of judicial

? Custodian means the elected ot appointed official charged w1th administering a pubhc body. W.Va. Code § 29B-1-2(1) ;
2008) .
S These e-mails are referenced on the Vaughn index as follows: {1) Date 11/6/07, Subject: Parkersburg News and :
Sentinel article link, (2) Date: 10/11/07, Subject: Green Ketchum website link re; firm overview, (3) 10/11/07,
Subject: Green Ketchum website link ré; firm overview, (4) Date; 10/15/07, Subject: Charleston Daily Mail
Kercheval editorial link, and (5) Date 9/21/07, Subject: WV MetroNews website link, .
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officers would violate the West Virginia Constitution, (2) the e-mail communications of judicial
officers are not public records as defined by FOIA and, (3} the e-mail communications at issue
are exempt from disclosure as they contain information of a personal nature.

In resolving this matter, it is important to note that (he Court is to determine de novo the
propriety of the Defendant’s decision 16 withhold the records requested by the AP, W.Va. Code 8§
29B-1-5(2) (2008). Further, the burden is on the Defendant to sustain its a_ction in withholding
" the requested records. Id |

Pu-rpose ofF OI4

In analyzing the Defendant’s decision to withhold the records requested by the AP, the
' Court must first consider the purpose of FOIA. Under FQIA, “every person has a right to inspect
or copy any public record of a public body in this state. ” W.Va. Code § 29B-1-3(1) (2008).
Through the passage of FOIA, the Legislature sought to permit access to information regarding
government affairs based on the following pfincipie:'

Pursuant to the fundamental philosophy of the American constituinnal

furm’ of representative government which holds to the principle that

government is the servant of the people, and not the master of them, it

is hereby declared to be the public policy of the state of West Virginia

that all persons are, unless otherwise expressly provided by law,

entitled to full and complete information regarding the affairs of

government and the official acts of those who represent them as public

officials and employees. The people, in delegating authority, do not

give their public servants the right to decide what is good for the

people to know and what is not good for them to know. The people

insist on remaining informed so that they may retain control over the

instruments of government they have created. To that end, the

provisions. of this article shall be liberally construed with the view of

carrying out the above declaration.of public policy.

W.Va,'Cod_e-§ 29B-1-1 (2008). Based on this illustrative declaration, the Supreme Court of

Appeals of West Virginia hés noted, “The general pblicy of [FOIA] is to allow as many public
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records as possible to be available o the public.” Farley v. Worley, 215 W.Va, 412, 420, 599
S.E.2d 835, 843 (2'0!54) (citing AT & T Comm'n v. Public Serv. Comm 'n, 188 W Va, 250, 253,
423 S.E.2d 859, 862 (1992);_ Accordingly, public .bodies- generally have “a reSansibility to
disclose as much information to the public as [they] van.” Jd. |
Althoqgh, FOIA genérally provides a right to djéélosufc of informalio_n regarding the
affairs of government, the Act also recognizes that lggitimaie govemmentai and privafe interests
could be harmed by the disclo_sufe of certain types of information. Therefore, FOIA exempts
from disclosure the follbwing: | |
| trade secfets, information of a personal natufe céntaiﬁcd in personnel,. medical, or
. similar files, certain test questions and examination data, investigative reports of
law enforcement agencies, certain manuscripts relating to historical,

archeological, or other places, information relatlng 1o certain financial institotions,
and certain internal memoranda

W.Va. Code. § 29B-1-4 (2008). Given the purpose of FOIA, the Slipreme Court of Appeals has
held that FOIA’s exemptions are to be stnct]y construed whereas, the disclosure provisions of
| FOIA must be liberally construed Syl. pt. 4, Hechler v. Casey, 175 W.Va. 434,333 S.E. 2d 799
(1985).

With thesé principles in mind, the Court musl consider whether the Defendant properly
withheld the documents requested Ey the AP. |

Applz‘cation of FO14 to the judzcxal departmenr

In justifying its denial of the AP’s FOIA request the Defendant asserts that FOIA apphes
to'thé public records of the judiciary only to the extent of_ its administrative functions and not to *
the. records 6f Jjudicial ofﬁcers themselves. The Deféndant does not; Howevé_r, cite to. any
language employed in FOIA.to support this assertion. Rather, the Defendant broadly .assens that

application of FOIA to judicial officers interferes with the independence of the judiciary and is,
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therefore, ﬁnconslituticbnal. Speciftcally, the Defendant cites to Articles V and VIII of the West
Virginia Constitution and asserts that application of FOIA to Judicial officers ‘would -violate
separation of powers principles. Conversely, the AP asserts that application of FOIA to the e-
mail communications atl issue does ﬁo& implicale constitutional issues, as it would not jeopardize
the indepcﬁdence of the judiciary.

Article V, Section 1 of the West Virgl:nia Constitution states as follows, “ 'fhe legislative,
executive and judicial departments shall be separate and distinct, so that neither shall @_icr(-;isc the
powers properly beldnging to either of the others|.]” Thlb s.eparatiun of powers acts to ensure
that “one dep_artment shéll not e.xcrci_se tﬁe power nor perform the functions of another.” State ex
rel. West V:'r"ginid Citizens Action Gfoup v. West Virginid Eco_nomié Development, 213 W.Va. |
255, 262, 580 S.E.2d 869, 876 (2063) (citing State v. Harden, 62 W.Va. 313, 371-72, 58 S.E.

| 715,739 (1907)). Article ViIl, Sections 1 and 3 of th e West Virginié Constitution delegates the
- judicial power of the State to the Supreme Court of Appeals and circuit courts, and gives thé
Supreme Couﬁ the poWer to iaromulgate rules and t_o" exercise supervisory control over the
judiciary. | .

Based on this constitutional seﬁaration_ of jaower and delegation of | authority, the
" Defendant asserts that applicat-ion of FOIA to the e-mail communications of a judicia] Vofﬁccr
would be unconstitutional “in so far as it encroaches on the ability of the Court to regulate the
judiciary.” The Defendant has failed, however, to articulate how disclosure of the ‘e-mail_
communicatiéns at issge would .affe'ct the judiciary’s ability to properly function as an
independen't branch that administers the law. The AP is not seeking internal coﬁlmunications

between judicial officers and law clerks or other court personnel concerning judicial decision-



making,® - Rather, the AP has requested documents concerning commumications between a
judicial officer and a third party, which do not implicate the judiciary’s constitutional exercise of
judicial power. -

Further, the Defendant has failed to articulate how application of FOIA interferes with
the Supreme Court’s ability to promulgate rules, regulate the judiciary, or exercise supervisory
control over the judicial branch. In fact, t'he Supreme Court has enacted Trial Court Rule 10.04,
which addresses access to court files and states as_follo_.ivs:

(a) All persons are... entitled to full and complete information regarding the

operation and affairs of the judicial system. Any elected or appointed official or

other court employee charged with administering the judicial system shall

promptly respond to any request filed pursuant to the West Virginia Freedom of

Information Act. :

(b) Writings and documents relating to the conduct of the public’s business, and - |

which are prepared, owned or retained by a court, circuit clerk, or other court

‘employee, are to be considered “public records.” :

Accordingly, the Court finds that application of FOIA to ihe public records of judicial officers
does not _ifnplicate constitutional concerns regarding separation of bbwérs or improper
legislative influence on the judicial decision-making process.

Rather, given FOIA’s purpose and liberally construing the definition of a “public body,”

the Court finds that FOIA does apply to the public records of judicial officers. FOIA defines a

“public body” as meaning “every state qfficer, agency, department, including the executive,
legislative and judicial departments, division, bureail, board and commission.” W.Va. Code §

29B-1-2(3) (2008) (emphasis added). As FOIA does not, by its express terms, limit disclosure of -

public records solely to the administrative functions of the judicial department, the Court finds

# FOIA exempts from disclosure “internal memoranda or letters received or prepared by a public body.” W.Va,
Code § 29B-1-4(2)(8) (2008). Accordingly, such internal communications and information would clearly reflect the
judicial decision making process and would be exempt from disclosure under FOIA.
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| that FOIA does appiy to the public records of judicial officers themselves. - As the Supreme
Court of Appeals hés recbgnized, “It is not for this [cJourt to arbitrarily read into [a statute] that '
which it does not say.” Barker v. Banker, 196 W.Va, 535, 546-47, 474 S.E.2d 465, 476-77
(1996) {citing Bullmanv. D & R Lumber Company, 195 W.Va, 129, 464 S.E;Zd 771 (1995). See
| also, State ex rel. Frazier v Meadows,. 193 W.Va. 20, 24; 454 S.E.2d 65, 69 (1994) (“Cou;ls are |
not free to read into the Janpuage what is not there, but rather sﬁoul_d apply the statute as
written.”}, |

Accordingly, giﬁcn that the.appliéation of F OIA to the public records of judiciaﬂ officers
would noi invade the constitutiqnal po@er of the judiciary, the Court finds that FOIA, by its
express terms, applié_s to judicial officers, as they are “state ofﬁCerS” and members of the
“j.udicial department.” |
- Public record |

Next, the Court must consider whether the é-mail commﬁnicatiOns at issue are public -
records as dcﬁrned by FOlA. The Defendant asserts that-a “private e-mail by a public official or
cxﬁployeé to é private citizen, regarding non—gdvernmenta[ matters, 1s not a ‘public record’
subject to disclosure under,FOIA." Cunvefsely, the AP asserts that the e-1ﬁails at i'ssuer, which
reflect communications between a judicial officer énd the corporate officer of a party-litigant, -
should be considered pﬁblic records subject to disclosure because they relate to “an issue of great
public interest.” | |

Wbcther or not tﬁe e-mail communications are .public récords rccjuires an interpretation of
FOIA’s definition of “puBlic- recofd” and its application. When presented with a matter of |
statutory inter‘preta‘tion,- the Court’s’primary object'i've is “to ascertain and give effect to the intent
of the Legis-lature.’.’ Syl. Pt. 1, Smith v. State Workmen's Campensarion Com'r, 159 W.Va, 108,
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219 S.E.2d 361 (1975). Upon ascertaining legislative intent, the Court must then cénsidcf the
precise language employed in the statute. State ex rel. McGraw v. Combs Services, 206 W.Va.
512,518,526 S.E.2d 34,40 }999). .When interpreﬁng a statutory prdvision, the Court is bound
to apply, and not_' cdnstrue, the enactment's Il)lai.n language. “The Supreme Court of Appeals-has
stated, “A statutory provisidn which is clear and unambiguous and plainly expresses the
legislative intent will not be interpreted by the coﬁ_rts :but will be given full force and éffect.” Syl.
pt. 2, State v, Epperly, 13.5. W.Va. 877,65 S.E.2d 488 (1951). . |

FOlA broadl.y dcﬁ'nes a ‘_‘public record” as “any w.rit.ing éonlaining information relating
to thér conduct of the pubﬁc’s business, prepared, owred and retained by a. public Body.“ W.Va
| Code § 29B-1-2(4) (2003_). Given the purpose of FOIA, a liberal interpretatiéri should be
afforded to the deﬁnition ofa ‘.‘public record.” Ogden Newspapers, Inc. v. City of Williamstown,
192 W.Va, 648, 651, 453 S.E.24 631, 634 (1994). Furthermoré, the Supreme Court of Appeéls :
-has i'gcogni‘zed that compared with opgn records laws in other-states, the West Virginia FOIA
contains a “liberal dcﬁﬁition” of “public record” because it does not require that the records be
madé -_or received: in connection fvith & law or used in the transaction of public busine_ss. See
Daily Gazette Company, Inc. v. Withrow, 177 W.Va. 110, 115, 350 S.E.Zd 738,743 (1936)-

As the pér_ties dé not dispute that the e-mail communications were “prepared, ownéd and
retained” by the Defendant,. the primary issue before the | Court is whether the e-mail
communications are writings ;‘containing information relating to the conduct of the public’s
b-usiness.;’ W.Va. Code § 29B—1;2(4). 'The Defendant asserts that thé e-mails are not pubiic
rgcords by ciﬁng toa numbérA of cases from other jurisdictions, which generally hold that e-mails
concerning “private” or “personal matters” are not subject ‘to- discl__osure uﬁder open records la\&.
The cases cited by the Defendant, however, analﬁe and apply state open records laws with
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~ vastly different definitions of “public records" as compared to West Virginia’s, Most of the
statutes analyzed in the cases cited by the Defendant employ more restrictive language in
defining a “public record” and are qf limited value to an analysis of West Virginia law. See
generally Andre_é G. N.adel, “What are ‘records’ of agency which rnusi be made available under
state freedom of infbnnatioﬁ act”, 27 A.L.R.4th 680 (1984). |

The AP, howéver, cites“ to a case from Idaho, wherein the Idaho Supreme Court aﬁalyied
ldaho’s open r_ecbrds law, which defines a “public record” in terms similar to those employed by
the West Virginia FO1A. in Cowles Publishing Company v. Kaoteﬁai County Board of
Commissioners, 159 P3d 896 (Id. 2007).'th¢ Idaho Supreme Court was asked to dgtermine
whether e-mail communications between a county prosecutor and the manager of thé éouhly’s
juvenile court (“doﬁx't ma.nagerf’) were public records sﬁbjgct to disclosure un_der Idailo‘s opeh
fecofds law.  The e-mail communications between the prosecutor ahd- court manager wére
requasted.in relation to public attention focused on the financial difficultics of the juvenile court.
The prosecutor had l;ir{:d and sﬁperviSed the court manager. As the public became aware of the
juvenil:cf court’s financial problems, the county proscéutor publicly defended the court managér’s
administration of the finances. In the ndea_ntime, local media began to report allegations of an |
improper relationship between the prosecutor and thé court maﬁagcr. Against this backdrop, a
Iocé,l newspapér made a public records request to the county board of commissioners for all e-
mail correspondence between the prosecix_t'or-_ and court maﬁager; Some e-mail communications

were disclosed and some were withheld. The newspaper filed suit to obtain access 1o the

¢ ldaho Code Ann. § 9-337(13) (2006) defines a “public record” as including, but not limited to, “any writing.
containing information relating to the conduct or administration of the public's business prepared, owned, used or
retained by any state agency, independent public body corporate and politic or local agency regardless of physmal
form or characteristics.” .

i



remaining e-mails. . The trial court ordéred that all of the e-mail com1nuﬁications should be
released as public records. This decision was appealéd.

Before the Idaho Supreme Cburt, the county manager argued that the e-mails were not
public records as théy were “personal e-mails.”  After c.onsidering'th,e purpose of open records
laws and the definition of ar“public record”, the Idaho Supreme Coﬁrt determined that the e-
mails between thé county _prosééutor and court manager did contain information fclatiﬁg- to the
conduct and 'a_,dminis_tration of the public’s business and should be disclosed. /d. at 900-901.
Speciﬁcé_llly, the Idaho Supreme Court no_té& that it wés not simply the fact the e-muils were sent
and receivefi while the county employees were at work; nor was it the fact that the e-mails were |
prepared on government equipﬁiént. Id at 901. Rafher? considering fhe particular facts of the
case, the Cowles court found _that because the prosecutor publicly dcfended the actions of the:
court manager, with.Whom he was allegedly cngagcd in a relationship, the e-mails did contain

. information relatiﬁg' to ﬁhe-coﬁduct of the public’s bllSiIleSS as the publ_ic had an interc;‘.t-in
knowin-g the motivation fo'_r prosecutor’s defénsc of the court manager. Id |

As West Vil"gin'ia law cmpioys a similar deﬁniﬁon of a “public récord”, the Court agrees |
with the Idaho Supreme C'ouﬁ’s detcrminatidn. thé.t fhe determinative fact in this cﬁse should not
be that the e-mails were prepared on and sent frém a government esmail account. Rather,
considering the ﬁurposc of FOIA, the definition of a “public- record”, and ﬂlc facts of the case
presented, the Court ﬁndé that both the confent of the e-mails at issue and the confext under

which they were created are relevant to the determination of whether they contain in_formation_ -
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relating to the conduct of the pﬁblic’s business.’

- With these co_nsiderations _in mind, the Court concludes that the five e:mail
_commumcatwns regardmg Justice Maynard’s campaign for re-election are public records subject
to disclosure under FOIA. As his campmgn for public oﬁ"lce is related to the method by which
the people'_“rctain‘controi over _the instruments of the government they have created,” these e-
mails contain information relating to the conduct of the pub]ic’s business and .sh__ouId be disciosed
as public_records of a pub1i§ .body. W.Va. Code § 20B-1-1. 4 The Couﬁ concludes, however,
that the remainiﬁg e-mail communications are not public records és defined by FOIA. In no
way do these e-mails contain information related to the “affairs of government”, Justice
Mayn‘ar *s “official acts asa state ofﬁcér, or the conduct o_f the public’s business.”

Accordingly, the Court concludes that the five emails concerning Justice. Maynard’s
campaign for re-clection .are public records of a public.body and must be d-isalosed.pu;suant to

FOIA.

7 As a public record is defined as “any writing containing information relating to the conduct of the public’
business™ the mere existence of these e-mails is not sufficient to find that they are public records. As the plain
meaning of the term “contain” is “to have within,” it was necessary, in this case, to conduct an in camera review to
detérmine whether the e-inails contained information relating to the conduct of the public’s business. The Court is -
cognizant that in other cases in camera review may be burdensome, in both time and cost, however, given the
definition of “public record” and the facts of the case presented, the Court believes in camera review of the e-mails
was required in this case,

¥ Without further direction from the Legislature, the Court focused on FOIA’s Declaration of Policy for guidance in
determining what is and what is not the “conduct of the public’s business”, See W.Va. § Code 29B-1-1.

? 1t is important to note that had Justice Maynard not recused himself from the Caperton case, and other cases
invelving Massey, these e-mails would have been placed into the public’s business by Caperton®s Motion to Recuse -
and the public release of the photographs of Justice Maynard and Don Blankenship. Because the information
contained within the e-mail communications would have shed light on the extent of Justice Maynard's relationship
with Don Blankenship and whether or not that relationship may have affected or influenced Justice Maynard’s
decision-making in Massey cases, the public would have been entitled to that information.  Justice Maynard did,
however, recuse himself, Therefore, the Court finds that the remammg e-mails do not contain information relating
to the conduct of the pubhc 5 business,
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Personal Information 'Exemption
Finally, the Defendant assérts that if the e-mail communications are “public records” they
should be exempt from disclosure ﬁnder FOIA as they contain information of a personal nature. '
- Speciﬁcaliy FOIA ciempts from discloéure the following:
Information of a pérsonal nature such as that keptina .persdnal, me_dicﬁl or similar
file, if the public disclosure thereof would constitute an unreasonable invasion of
privacy, unless the public interest by clear and convmcmg ‘evidence requires
disclosure in the particular instance,, .
W.Va. Code § 298-1;4(51)(2') (20.08). In analyzing the purpuse of this exemption, the S'upréme
" Court of Appeals has sta_ted, ‘.‘The primary purpose of the invasion of privacy exemption is to
protect individuals from the injury and-embarrassment that can result from the ur_mecesséry
di;sclosure of pefsdnal‘ information.” Syl. pt. 6, Héch!er v. Casey, i75 W.Va, 434 333' S.E.2d
799 (1985) Further, an authority consuiermg the purpose of the pcrsonal mformatlon exemptlon_ '
has indicated that thls exemptlon is intended to apply when an mdmdual is required to submit
information of an intimate nature to public bodies. Alfred S. Nccly, IV, Administrative Law | in
Wcst Virginia §7.09 (1987) |
, -Strictly construing the pg:rsonal information exemption, the Cburt concludes that the five
¢-mail communicati;ans cénfainiﬁg informétion feiafing to Justice Maynard’s campaign for re-
elcctiqn do not coﬁta-in the type of information sough_t to be prbtected by this ex'emption. Thesg

e-mails do not contain information such as that kept in a “personal, medical or similar file.”

" When the Defendant originally denied the AP’s FOIA request he did not claim that the e-mails were exempt from
disclosure under FOIA. The Defendant only raised the personal information exemption after the AP filed for
injunctive relief, 1f the Defendant believed that the documents contained personal information when he received the
AP’s request, he was required to produce a Vaughn index, providing “a relatively detailed justification as to why
each document is exempt, specifically identifying the reason(s) why an exemption under W, Va, Code, 29B-1-4 is
relevant.” Syl. pt. 6, Farley v. Worley, 215 W.Va. 412, 599 S,E.2d 835 (2004). Additionally, the Defendant should
have submitted “an affidavit, indicating why disclosure of the documents would be harmful and why such
documents should be exempt.” /d Nevertheless, the Court will consider whether the personal information
exemption apphes to the information contained within the public records at issue..
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Nor wbuld disclosure of the information éontaincd within these e-mails constitute ah’
unreasonable invasion of privacy or result in injury or embar_rassment. Flirthefmore, this is not
the type of intimate i‘nformat'ion_ _that is required 1o be Submittéd toa puBlic body. Accordingly,
the Court éoricludes that the five e-fnlail communications-cbntaining information re]ating. to
Jﬁstice Maynard’s campaign for r'e-elecﬁon are not exempt under thé personal information _
.exemption.
CONCLUSIONS OF LAW
1. FOIA prbvides that “every person has a right to inspect or copy any public record of a
public body in this state. ™ W, Va Code § 29B 1-3 (1) | |
2. Through the passage of FOIA, the Legislature sought to pernnt access to information
regérdmg government affa:rs based on the .prmcxple that the people, in a » democratic system of
government, must remaiﬂ'informed so they .m_ay “retain ..contro_l dve: the inslruments: of
government they have created.” W.Va. Code § 29B-1-1. - Accordingly, the disclosure provisions
~ of FOIA must be liberally construed, whéreas; FOIA’s cx_e_zﬁptioﬁs are to be stﬁctly constrliéd.
Sy] pt 4., Hechler v. Casey, 175 W.Va. 434,333 S.E.2d 799. |
3. A publlc body is deﬁned as meamng every state ‘officer, agency, deparlmenl,
: mcludmg the executive, lcgmlatﬁe and _]udlcml departments, division, bureau, board and
co;nxmsston.” W.Va, Code § 29B-1-2(3) (c_amphasis added). Liberally construmg this definition,
and considering the purpose behind FOIA, a judicial officer should be subjec.trtc-) FOIA as ‘a
“state officer” a.nd member of a “public body.” Additionally, application of FOIA to the pubiicr
records of judiéial officers does not invade or interfere with fhe constitutional power of the

judiciary.
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4 FOIA broadly deﬁncé a “public record” as “any wriling contain.ing information
relating to the conduct of the public’s business, prcpared, owned and retained bya p'ubiic body.”
W.Va. Code § 29B—.1-_2(4). |

5. As compared with open records laws iﬁ other states, the West Virginia FOIA contains
a “libér_a] definition” of “public record” because it does not require that the records be made or
received in éonnectic-)n with a law or used in. the transaction of public business. See Daily
Gazette Company,. nc.v, Withrow, 177 W.Va. 110, 1.15,- 350 S.E.2d 738, 743.

6. COnsidering the purpose behind FOIA, the deﬁnrition of a “public record”,- a;nd_ the
facts of the case presented, the Court concludes that the five e-mails containing infonna;tion
relating to Justice Maynard’s campaign for re—eiection to the Supreme Court of Appeals are.
public records and must be 'dis’closcd as:they are writﬁgs “containing information relating to the _
conduct of the public’s business.” The remaining e-mails, however, do pot contain i.nfonnation
reIating to the conduct of the public’s business and are not public records.

7. Although FOIA ‘cxempt.s from disclosure “information of a personlal natufe such as
that keptina parsonal, medical or similar file, if the public disclosufc thereol would cbnst’itqtc"an
unreaisonable in_vasion of privacy,” the Court concludes that none of the public records at issug:
contain the type of information sought to be protecfed by this exemption.

| DECISION

Fof the reasons set forth above, the AP’s request for injunctive relief is hereby
GRANTED IN PART and DENIED IN PART. It is ORDERED that the Defendant must
disclose the five public records identified herein within 10 days of entry of lthis Order, unless
sodner stayed by Order of th-e.SUpreme' Court of Apﬁeéls of West Virginia, There being nothing.
further, this action is hereby DISMISSED and STRICKEN from tﬁe décket. |
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The object.ions of any party aggrieved by entry of this Order are noted and preserved.

The Clerk is directed to forward copies of this Order to all counsel of record.

ENTERED this/ ﬁ'déa? of September 2008.

/

Louis H. Bloom, Judge

. STATE OF WEST HRGmIA
* COUNTY OF RANAYMA, 58

2 CATSON. CLERK OF CIACUT GOLRTOF SUD CQUNTY
MO STATELDO BYCEBTIFYTH AT THE FOR)
AL/ COpY PR THE g 77 40 COUET.
’ p ; -
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