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L INTRODUCTION
.At issue in these consolidated appeals iS the tax -treafment of .Low Income Housing Tax
Credits (*LIHTCs”) under West Virginia law. Appéllant iﬁ No. 33423, Stone Br‘ooké Limited
Partﬁership .(“Stbné Brooke”), and Apﬁellant in Nq. 33424, Heathennoor Limited Partnership
(“Heathermoor™), apﬁeal from the separate memorandums of opinion and orders of the Circuit
.Courts of Brooke _County.and Hé.ncock County, respéctively, which affirmed the decisions of
their County Commissions sitting as Bbérd's of Equalization and Review (co'llectively; the
“Boards”), adopting thé_ir respective County Assessofs’ (collectively,' the_“Assessors’;) cost
method of appraisal for éd va_lo.r'em tax purposes for tax .year 2006. The CirCuit Coﬁrts
cqmmitted .rev'ersibl_e error in affirming the Assessors’ a_doptibn of the cost. Ihethod because,_ as
éveﬁ Appellee'West Virginia Tﬁx Commissioner has conceded, the income fnethod of appraisal )
is the appropriate method for appraising the type of rent-rgstribted apartmeﬁt buildings that
c.omplfis.ed Stone Broloke aﬁd Heathermoor in the relévant tax year. | | | |
The Circuit Courts c_ompéui;ded their errors by failing to hold that under the incomé
appraisal method Federal Low Income Housing Tax C'redits C‘LIHTCS”) should be excluded and _
r_ent_restric_:tion's should be considered in .the val.uat_ion process. Although the Circuit Courts held
that they were not required to decide the .question of how to treat these items because they did
not addpt the income method, the pﬁrties fﬁlly briefed the issue bel_ow and it is ripe for decision
by this Court as a matter of law.
Given the Circuit Courts’ errors and on the record bélow, Stone Brooke and Heathermoor .
request thét this Court reverse the judgments of the Circuit Courts and. direct them to enter

judgment orders fixing the Stone Brooke and Heathermoor properties at the values proposed by

their appraisers.




IL. STATEMENTI OF THE CASES |

A.  The Stone Brodl_(e Action

~ Stone Brooke owns a 2.99 acre parcel improved in 2004 with six apartment-buildings,
containing a total of forty~thr¢e resideﬁtial_ units, and one maintenance building. (Report of
Appraisal by David E. McConahy hereinafter “Stone Brooke McConahy' Report” 4.) The six
blji_ldings cdﬁtaih 42,318 square feet; including eight one-Bedroom unifs, tWenty—thi-ee two-
bedroom units, and' twelve three-bedroom units. .(Id.) The_ﬁroperty is an affordable housing
complex; that is, the only _t;mants permitte.d to live there must fall within a cert'ain.inmme bracket .
(purely need-Bds_ed hOuSing).' (Hr’g Tr. 4, 20, Feb. 14, 2006.) The. property was developed with
the aésistanc_e of the LIHTC program. ({d. 14.) Accordingly, rents that may be chafged to_teﬁants'
are restricted for thirty yea.fs 011'. the propeﬂy, even though the tax credits will dissipate in fifteen
years. (Id. 1'7.) | | |
.' The A.s_sessor’s chief appréiser, Dan Tassey, valued the property at $1,784,100 for ad
_.valor;em tax purposes for' the 2006 tax.y_eall'.' (Hr'g Tr. 11, Féb. 14,-2006.) Of imp@rtar’ice, he
'employed the cost method, rather than the income method, of appraisal to make his valuation.
(C_ommercial/Industriai Review Documéﬁt at 18.) His methodology consisted of checking.the
assessed value of Heathermoor (notv»%_ifh’standing the fact that the Heathermooi' asseésment Was
under appeal),_ and employing the State’s computer assisted mass appraisal system. .(Hr’g Tr. 12,
21, Feb. 14,2006.) Explaining his valuatio.n, Mr.'Tas.'sey stated that “we félt that everything was
up to paf with everybody else’s broperty.” (Id. 12.) -
Stone Brooke requested an adjustment to the assessed'v_ahie in. accordance with West
Virginié Code Section 1 1-3-24. ﬁecause the property at issue was affordable housing, the
Assessor sought assisténce from the Tax Commissiqner. (/d. 13.) For the Tax Commissioner,

Mr. Dwight Goff, an. employee of the Property Tax Division of the West Virginia Tax
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Department, valued the property at $1,9_71,0t)0.00, uSing the income method. of appreisal. His-
two-page report titled “Discussion eonCerning the valuation of Stone Brooke Limtd. Ptnshp. for |
20t)6_ Tax Y-ear” (“Goff Discussion”) shows that he included direct income from the property
(rent paid by tenants); what he referred to as “tndirect income” .frorn the federal tax credits; and
any favorable ﬁoancing- that would be transferable upon disposition of the property. (Goff
Discussion 1-2.) | | |

Stone Broolsre’s appraiser, Davict E. McConahy, valued the prope.rt_y at $1,159,000.00 as |
report_ed in his Report of Appraisal. dated January 1, 2006 (Stone Brooke_ McConahy Re_port .4.)-1
Like the Tax C'ommiesioner, Mr. McConahy used the inc'o_rne method. (Id 20-25.) _In contrast to
the Tax Commissioner,”however, M, McConehy did not include the velue of LIHTCs to the
investors rwhen evaluattng the property. (Hr’ g Tr.._ 24-25, Feb. 14, 2006.) He explained that a
cost method of appraisal is not valid because of the restricted rents. (Stone Brooke McConahy
- Report 25.) Although not at issue in this action, Mr. _McCooahy further expllai'ned that the sales
approach- to valuirrg the property was also unreliable'a_s there simply were no comparable sales.
(Id 25) Mr. McConahy explained that the inconre approach was the most reliable 'bec'au_se

1nvestors purchase such properties based upon returns.” (Id.)

The Board adopted the Assessor’s cost method of appraisal, which valued the property at

$1,784,100.00. | |

" B.  The Heathermoor Action

Heathermoor is the owner of a 7.66 acre parcel, improved in 2000 with apartment

buildings containing forty-nine rent-restricted residential units and one manager’s unit, together

'The Stone Brooke McConahy Report contains a mathematical error. The Income
Capitalization Worksheet erroneously refers to thirteen instead of twenty-three two-bedroom
units. The circuit court accepted a recalculation, which placed the value at approxrmately :
$1,159,000.00, rather than the value of $600 297.00 actually in the report




| with a commuhity build_in.g'. (Hr_’ g Tr. 7, Feb. 14, 2006.) The buildings contain approximately
50,448 square feet altd there are eight single bedroom, twenty-six two-bedroom, and sixteen
three-bedroom units. (Report of Appraisal by David E. McConahy, hereiltafter “Heathermoor
McConahy Report.”) The property participates in the LIHTC Program, providing affordable, |
.quallty low-income housing. (/d.; Hr g Tr. 7, Feb. 14 2006.) | |

The Assessor valued the property at $3,963,500 for ad valorem tax purposes for the 2006
tax year. The Assessor relied excluswely on the cost method of appraisal, concedmg at hearing
that this method “may not be the most appropriate.” (/d. 2, 26.) - |

' Heathermoor requested an adjustment to the assessed value .in dcoordance with West

.Virgihia Code Section 11-3-24. Aft_er. Heatherrﬁoor sought an adjustment to the assessed value,
the Assessor sought the State Tax Commis.s.ioner.’s opinion of the property’s value. (/d. 12-13.)
Using the income m‘ethod. of appraisal atld “eons’ider[tng] all income attributable to the property,

_ whether that income be direct or indirect,”. (Id. 13,) Mr.. Goff te_stiﬁed that he valued the property o
at $2,924,000. (Hr’g Tr. 15, .Feb. 14, 2006; Goff Exhibit titled Discussion concerning the
valuation of Heathermoor Lmtd. Pinshp. for 2006 Tax Year.) | | |
| H.eat}.lerntoor’s appraiser; also Mr. McConahy vahied the property at-$1,276,000.00, also _

.using_ the .income' method. (Heathermoo_r McConahy Report at 24; Hre’g Tr. 12, Feb. 14, 2006..)
It was undisputed that “there were no sales with these types of properties in West Yirginid_that
are comparabl.e?” so the market data or comparable sales method of appraisal was not considered.
.(_Hr’g Tr. 12, Feb. 14, 2006.) |

Mt'. McConahy also presented evidenc_e of per unit tax assessments for other_apartment
units in Weirton. Specifically, for tatx year 2005, LSmwood Manor was asse_ssed $359 per

apartment unit and Four Seasons was assessed $3 69 per unit (there was no evidence that either of




these epartment complexes hetd ahy rent-restricted units). (McConahy Report- 5) Fot the .same_
tax year, the stxbject. property (ALL rent-restricted units, save the me:oger’s uoit) was aseessed
nearly four times. t_h_dt amount, at $1,314 per onit. (Id) Mr. McConahy observed that this was
“the _highest' _a.mou.nt [he] ever noted for suburban apartments in West Virginia, Ohio and
Pennsylvania.” (Id.) Indeed, the assessed amount_wes about double the average unit asse_sstnent _
of other West Virginia compilexes in which the developer was involved. (Hr’g Tr. 5, Feb. 14,
2006.) |
Construction of this apartment complex tvas completed in 2064. | (Heatherr_noot '
| McConahy Report 1.) On behalf of Heathermoor, Bruce Moffat testiﬁed that “if you look at the
cost of this property, the. type. of product that we build, we use the same niaterials, the same
square footage sizes as a market-rate apartment complex that can justify h1gher rents[.] ...” (Hr”g
- Tr. 5 Feb 14, 2006.) He further testlﬁed that investors receive the LIHTCs as an 1ncent1ve to
invest, “[s]o they re not des_lg_ned as normal market rate property, as it’s really an 1nvestment
property in order to ptovide housing. There’s a minor return on the tax rate.” (Hr’g Tr. 4, Feb.
14, 2006.) |
Mr.-Moffat further testified that the developer of Heathermoor has developed several
~ other low income hou.sin'g 'compllexes in West Virginia and that the appraisal of Heathermoor “is
actually abotlt double of what our average unit assessed cost is xxxx [sic] m prOpe_rties we ltave
throughout the state.” (Hr'g Tr. 5, Feb. 14, 2006.) o
The Board adopted the Assessor’s cost method of appraisal, which valued the property at

$3,963,500.00.%

2 The transcriber’s not indicates: “I put xxxx when something was being said but I could not hear
what to type. I put inaudible at other t1mes This was extremely difficult to hear and the voices
‘were similar.” (Id atl) '




| C. Consolidated Appeals to the Circuit Courts

On March 24, 2006, Stone Brooke and Heathermoor independently pet_itioned for apﬁeal
to the Circuit Courts of Brooke County and Hancock County, respectively, pursuant to West
Virginia Céde Section 11-3-25. By agreement of the parties, an order was entefed oh March 1,
'2007,. transferring Heathermoor .to the docket of the Honorable James P. Mazzoné. The cases
were consolidated for hearing and oral argument waé held on May 30, 2007.. |

On January 30, 2008, the Circuit Courts entered séparate memorandums of opinion and |
orders authored by Judge Mazzone. The Circuit Courts appropriately recognized fhat this Court
has not addressed the .issue of how to properly value properties tﬁat are used in the LIHTC
Ipfogram and that there is é. split among the lower courts that have. Compare In re: 1994 Prop.
Tax Assessment of Twin Oaks Plﬁza, Civil Action No. 94-C-78 (Fayétte Cty., W. Va,, Feb. §,
1999),-_with Shepherds Glen Ltd. P’shp. v. Bordier, Civil Action No. 03-C_—71 (Jefferson Cty., W.
‘Va. Sept. 22, 2003) (copies attacheci hereto). o | -

The Circuit Courts held, hoWeVer, that the taxpayers must prove by 'ciear and convin¢ing
evidence that the Aséessors’ valuation method was cleariy erroneous. The Circuit Courts
concluded that Stone Brooke’s and Heathermoor’s evidence is insﬁfﬁc‘ient meet that burden,
reasoning fhat there are three generally accepted approaches to value und_er the West Virginia
Code of State Re.gu,lations- Section 110-1P-2.2.1 and that the reguiati_oﬁ_s do not state that one
approach be _used to the éxclﬁsion of the othefs in valuing property used in the LIHTC progtam.'

Because the Circuit Courts found no error in the Assessors’ use of fhe cost method, it did

not reach the question of whether tax credits should be included in a valuation based upon the

income approach.




IIL.

STATEMENT OF THE ISSUES

A Whether the Circuit Courts committed reversible error in affirming the

Assessors” adoption of the cost method because, as the Circuit Courts indicated in their

memorandums of opinion and orders, even the Respondent West Virginia Tax

Commissioner has asserted in this action that the income method of appraisal is the

appropriate method for apartment buildin.gs with rent-reetrieted residential units.

B. Whether the Circuit Court committed reversible error in fail_ing to hold that

under the income method LIHTCs should be excluded and rent restrictions should be

considered in the valuation process.

IV.

STANDARD OF REVIEW_ '

This Court recently articulated the standard of review in tax appeals as follows:

“This Court reviews the circuit court’s final order and ultimate disposition under
an abuse of discretion standard. We review challenges to findings of fact under a
clearly erroneous standard; conclusions of law are reviewed de novo.” Syl. pt. 4,
Burgess v. Porterfield, 196 W. Va. 178, 469 S.E.2d 114 (1996). Accord Syl. pt. 2

Walker v. West Virginia Ethics Comm’n, 201 W. Va. 108, 492 S.E.2d 167 (1997)

(“In reviewing challengés to the findings and conclusions of the circuit court, we

- apply a two-prong deferential standard of review. We review the final order and

the ultimate disposition under an abuse of discretion standard, and we review the
circuit court’s underlying factual findings under a clearly erroneous standard.
Questions of law are subject to a de novo review.”).

With respect to the questions of law . . ., we employ a de novo standard of review:
“[i]nterpreting a statute or an administrative rule or regulation presents a purely
legal question subject to de novo review.” Syl. pt. 1, Appalachian Power Co. v.
State Tax Dep't of West Virginia, 195 W. Va. 138, 459 S.E.2d 415 (1995)
(“Where the issue on an appeal from the circuit court is clearly a question of law -
or mvolvmg an 1nterpretat1on of a statute, we apply a de novo standard of -
review.”).

Finally, we utilize a plainly wrong standard to review the . . . assignment of error -
challenging the assessed value of.. property

“[a]n assessment made by a board of review and equahzatlon and
approved by the circuit court will not be reversed when supported
by substantial evidence unless plam_ly wrong.” Syl. pt. 1, West




Penn Power Co. v. Board of Review and Equalization, 112 W, Va.
442, 164 S.E. 862 (1932)” Syl. pt. 3, Western Pocahontas
Properties, Ltd. v. County Comm’n of Wetzel County, 189 W. Va.
322, 431 S.E.2d 661 (1993).

Syl. pt. 4, In re Petition of Maple Meadow Mining Co. for Relief from Real Prop.
Assessment For the Tax Year 1992, 191 W. Va. 519, 446 S.E.2d 912 (1994). But
see In re Tax Assessment Against Am. Bituminous Power Partners, L.P., 208 W.
Va. 250, 255, 539 S.E.2d 757, 762 (2000) (“[J]udicial review of a decision of a .
board of equalization and review regarding a challenged tax-assessment valuation
is limited to roughly the same scope permitted under the West Virginia
Administrative Procedures Act, W. Va. Code, ch. 29A. In such circumstances, a
circuit court is primarily discharging an appellate function little different from
that undertaken by this Court; consequently, our review of a circuit court’s ruling .
in proceedings under [W. Va. Code] § 11-3-25 is de novo.” (footnote and citation

© omitted)). '

Inre: Tax Assessment of Foster Found,'s Woodland’s Ret. Cmiy., No. 33891 (W. Va. Nov. 5,

2008) (footnotes omitted).

V. DISCUSSION |

A. Background Regardmg the LIHTC Program and Reai Property Valuation
| . The LIETC Program |

The LIHTC Program is the federal government’s most eigniﬁcant federal subSid&
program. Adam McNeely, Improving Low Income Hoqung: Eliminqting the Conflict Between
Property Taxes and the LIHTC Program, 15 . Affordable Hous. & Cmty. Dev. L. 324, 324 |
| (2006) The pfogram represents' a publ'ic/prii/afe partnership among the federal government, state
governments, and pnvate sector. Id. at 325. |

Under the LIHTC Program federal income tax credits are awafded by designated state
agencies to low i income housmg developers based on submitted proposals Id. After receiving a
credit aIlocatxon a developer sells the credits to mvestors in return for capltal to pay for the
project. Id.  Projects that have received an allocation Qf tax crecll_ts must be operated in

compliance with requirements set forth in the Internal Revenue Code. Id. '




Oflly a “qualified low income project” can receive LIHTC credits. Id. at 326. Generally, |

residential rental propérty constitutes a qualified low-income project, but coMercial property |

does not. Id. The LIHTC imp'pses a “miniinurn set-aside requirement,” which obligate_'s- the
project owner to set aside a minimum number of _renﬂfestrictéd units in exchange for recéiving
the credits. 7d. Owners must set aside either twenty pérc’ent or more of the building’s
resideﬁtial units to be i_'ent restricted and occﬁpied by households whose income does.not'exceed'

fifty percent of the area median gross income, or forty percent or more of the units to be rent

restricted and occupied by houscholds whose income does not exceed sixty percent of the area

median gross income. 7d.

Although the investors only receive tax credits over a ten-year period,' they must agree to
'comply with the minimum set-aside recjuirement'and the rental limitations for a minimum of
ﬁﬁeen years or face loss of the téx credits for all years prior to the violati‘on. Id.

2. Real prop erty valuation - | |

The West Virginia Cbnstitution provides that “all property, both real and personal, shall
~ be taxed in jaropio’rtion to its value to be ascertained as directed by law.” W. Va. Const. art. X, §
1. “The taxﬁtion of real and ﬁersonal property is a complex p.rocess.” In re 1994 Ass'essment&'of
Prop. of Righini, 197 W. Va. 166, 475 S;E.Zd 166, 169 (1996). “ReduCed‘lt(.) its basic elements . .

the process involves the v.aluation of pfopérty and applying a rate of taxation. upon that
valuation.” Id., 475 S.E.2d at 169. All_pfoperty in West Virginia must be assessed annually at its_

“true and actual value,” defined as “the price for which such property would sell if voluntari_ly'

“offered for sale by the owner thereof, upon such terms as such property, the value of which is

sought to be .ascertained, is usually soid, and not the price which mighf'b_e realized if such

property were sold at a forced séle[.]” W. Va. Code § 11-3-1. Thus, the launching point for the




process, and the point at issue here, 1s chat of valuing thé property. In re 1994 As.sessmcnts of |
Prop. of Righini; 475 S.E.2d at 169.

Propeﬁy in West Virginia is assigned a classification. Residential _rental propeﬁy falls
within the commercial tax classification. W. Va. C.S.R. § 110-1P-2.3.3 (including within its
examples of conimercial propcrty, “apartment buiidings”). “The appraised value'(marl.cet_'valﬁe).
| of commercial . . . real property is the price at or for which the property would sell if it was _sold
to a willing buyer by a willing seller in an arms-length transaction without either the bﬁyerl or 't.h_e
seller being under any compulsion to .buy or sell.” Id. § 110-1P-2 1.1, | |

“In generc_l, ‘there are three r.ecognized_ mcthods (plus their variations) by which to
measure .t_he fair market value of property to assess it: comparable sales; coct of 'component
assets; and comparable' investments yielding the same income.” 72 Am, Jur..2d State and Local
Taxation § 668. “Each method utilizes uniqt_le inclicia of value, and the'reliability of each method
depends on distinct considerations.” o | |

The law in West Virg_inia' ic in accord with these three gen.er.al approachec. “In
determining an estimate of faif-market value, the Tax Commissioner will concidcr and use where
applicable, three (3) generally 'accept_cd approaches to value: (A).cost, (B) income, and (C)
ma,rket-datc.’; W. Va. C.SR. § 110-1P-2.2.1. Tﬁe cost approach determines fair market value by
reducmg the replacement cost of the improvements by the amount of accrued depreciation and
adding it to an estimated land value. Id. § 110—1P—2 2.1.2. Under the income approach a
| property’s present worth is directly related to its ability to produce an income over the life of the
property so that .the sclection of an overall cépitalization rate is derived from current available
market daté By di%/iding annual net income by the current selling pricc of .comparable.properties.

The present fair market value of the property is then determined by dividing the annual ecbno_mic :
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rent by the capltallzatlon rate Id, The market data approach conalders the selhng pnces of
comparable propertles Id. § 110-1P-2.2.1.3. “[B]ecause of the dlfﬁculty in obtammg necessary
data from the taxpayer or due to the lack of comparable commerc1al and/or industrial
properties,” Id. § 110-1P-2.2.2, and_ because the varying nature of property, it is at times
reasonable to assess value by selecting one method alone and at other times by combining the

methods,-gi_ving proportienate weights to the disparate indicia of value. 72 Am. Jur.2d State and

. Local Taxation § 668.

B. The Circuit Court Committed Reversible Error Because the Income Mgghod
of Appraisal is the Appropriate Appraisal Method for this Type of Property.

An Assessor is obligated under West Virginia law to use the most accurate appraisal
method. See In re Tax Assessmant Agdinst Am. Bitumirtous Power Partnerts*, 208 W. Va. 250,.
539 S.E.2d 757, Syl. Pt. 5 (2000) .(“Title. 110, Series 1P [section 2.2.2.] of the West Virginia
Code of State Rules confei's upon the State Tax Cotnmissioner discretion in choosing and
applying the most accurate method of appraiSing commercial and industriai'properties”). The
‘Assessor’s use of a cest approach when the Tax Commissioner has asserted in this action tltat the
income method of appraisal is the appropriate method for this type of property constitutes error
as a matter. of law as does the decision of the.eircuit court to accept such a methodology. State
ex rel. Hoover v. Berger, 199 W Va. 12, 483 S.E.2d 12, 17 (1996) (“a circuit court by deﬁnition
abuses its discretion wﬁen it makes an elfror. of law™).

It is well eStablished that the best measure of rental property’si value ia the income
method becatlse the amount of income a property _c_an generate is what would prompt an offer to
purehase th.e property. See, e.g., Montgomery Ward & Co. v. County of Hehnepin, 482 N.w.2d
785, 788 (Minn. 1992) .(observing that the income appto’ach “is based on the principie of

anticipation, that a buyer of an income-producing asset will pay an amount equal to the income -
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that the propc_erty should reasonably be expected to generate, minus expenses, diﬁded -by a_ _
éapital_izaﬁon rafe that investors wouid reas_oﬁ_ably expect to obtain”); Iﬁ re PP&L, Inc.; 83 8. A.2d

1,9 (Pa.. Commw. Ct. 2003) (the “inCoﬁe appfoaéh aSsumes tﬁat an investﬁr would set a priCC

for a property based on a proj_ected incofne stream thét woﬁld produce an acceptabl‘¢ return on

the capital invested in its purchése.”); Litt v. Rutherford Rent Bd., 483 A.2d 239, 246 (N.J. Super.

Ct. Law. Div. 1984) (quoting Parsippany H.z'lls. Assoc. v. 'Pc.trs{ppany-T rby Hflls, l.N.J. Tax 120,
122-23 ('1.980)) (““In valﬁing ingome producing propérty it is an accepted fact that a prospéctive

purchaser’s primary concern is with the anticipated return on his inveSfment and not with the

cost of construction or the price for which sirﬁilar properties may be sold.’;’). _

Courts have held that “[t]he preferred valuation method for | apartment buildings is
capitalization of income, since investors purc_hasé apartment _buildings as _ihcomé-producing
pfoperties_.” Helmsley v Ft. Lee, 394 A.2d 65, 71 (N.J. 1978). | See State Hous. Auth. v. Town of-
Northﬁéld, 933 A.2d 700 (Vt. 2007) (holding that income apprbach to 'valuafion was appropriate,
and that cost and market approﬁches were not, for .sub.sidizec.l h_éusing COmplexeé owned_ by State
Housing Authority and its non-proﬁt cbrporat_ion); 1198 Butler St. Assocs. v. Bd. of Assessment
Appeals, 946 A.Zd 1131, 1135-36 & n.4 (Pa. Commw. Ct. 2008) (affirming trial court’s adoption
of taxpayer’s use of income approach to valuation of low income héusing). This last point is
supported by the wéight of authority addressing .the issue. Op. A.G. Ark., No. 2004-263, 2004
WL 2397149, *3 (Oct. 25, 2004). See &Zso Daniel F. Sullivan, Valuation of Structure Based on
Reproduction or Replacement .Cost, 8 Am. Jur. P.O.F.2d 399 (“thé income approach is ordinarily
the most eippropriate one to use in valuing commerciél properties of a 'type.cbmmonly owned by
'invést.ors. because of their. capacity to prodﬁce rental iﬁcome”); Daniel F. Sullivan,.

" Overassessment of Income-Produ_bing Prbpergf——Neighborho_od Shopping Center, 3 Am. Jur.
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P.O.F.2d 1§3 (e_xplaining_ for properties. purchased pi'imarily for their capacity to produee._ _.
ieceme, including _apartment buildings, qfﬁce | buil_dings and shoppi_'ng ceﬁters, the in’cor_pe _
approach 1s often the most reliable indicafpr‘ of market value, as it is generally the approach ﬁlest
heavily relied on by investors™); Jonathan P.enna,'Fairness in Valuation of Low-Income Housing
Tax Credit Properties: An Argument fer Tax Exemption,. 11 J. Affordable Hous. & Cmty. Dev.
L. 53, 5'_9 (stating “[t]here is mﬁch_ support for'using the iﬁ_come capitalization method to value
LIi—I_TC properties™). |

.On the other hand, “the appfai’sal literature and case la\s regarding rent-restricted- loiz_v- o
income housing argue agamst the use of the cost method.” Cascade Court Ltd P’ship v, Noble,
20 P.3d 997, 1002 n.33 (Wash. Ct. App. 2001) “[T]he cost method is generally preferred only |
Where the propertles being appraised ‘are not amenable to valuation by the 1 income capltahzatlon
approach ™ Id. (quotmg Appraisal Instltute The Appmzsal of Real Estate 338 (1 lth ed. 1996)) |
Therefore, “a cost approach to Valuatlon is generally an 1nappropr1ate method to value Iow— '
iﬁcome, gevemment-subm_dized housing projects.” Pmelake Hous. Coop. V. Ann Arbor, 406
N.W.2d '832 339-(Mich. Ct. App. 1987). Accord Canton Towers, Ltd. v. Bd. of Revision, 444
N.E.2d 1027 (Ohio 1983) Maples v. Kern County Assessment Appeals Bd., 117 Cal. Rptr. 2d
.663 668 (Cal. App. 5™ Dist. 2002)

Here as in In re Weaver Inv. Co., 598 S. E.2d 591 (N.C. Ct. App. 2004), “[t]he County
relied exclusively on the cost approach[.] [T]he County’s appraiser, failed to use the income.
approach to provide alterhatise or supporting evidence for. its valuation. By rej_ecting the income

approach, the County failed to use the ‘most reliable’ method of valuationf.]” Id at 594.°

*The fact that the Assessor used the State’s Computer Assisted Mass Appraisa1
(sometimes referred to as CAMA) System only highlights this error because the CAMA is
geared to residential real estate, not res‘idential rental (i.e. commercial) real estate. See W. Va.
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Without a doubt, the Assessor abused his discretion in choosing the cost methed over the income
method. Indeed, as Mr. McConahy explains in his AppraiSai_ report, the only valid methodology
 is the income method. See, e.g., 72 Am. Jur.2d State and Local T, axation § 668 (lack of available

data may compel use of a single methodoiogy).

C. The Circuit Court Compounded lfs Erxror by Failing to Hold tha-t Under the

Income Method LIHTCs Should be Excluded and Rent Restrlctlons Should
Be Considered i in the Valuatlon Process

Because the Board upheld the Assessor’s appralsal based upon the cost approach, and
beceuse the circuit court afﬁrmed that decision, neither reviewing body below determmed
whether LIHTCs should be included in appralsmg a Iow income apartment complex using the
income method. However the Tax Commissioner took the erroheous posmon that tax credits
| sheul_d be included in the valuation of the subject property. See Goff Discussion 1-2. The
parties fully hriefed this issue.b'elow and it is properly before thi_s Court. :

In employing the income methed, the impact of the tax credits and rental restricti_on_s are

critical issues. Under the income method, a property’s present worth is tied directly to its ability -~

‘to produce income. W. Va. CSR. § 110-1P-2.2.1.2. “The present fair market value of the

property is determined by dividing the annual economic rent by the capitalization rate.” Id The

* capitalization rate, the “rate used to convert an estimate of future income to an estimate of

present market value,” Id § 110-1P-2.3.2, is derived from current available market data by
'.divid.ing_ annual net income by. the current selling price of comparable properties.” So, the
capitaliéatibn rate=annual net income/selling prices of comparable properties and Fair Market

Value=annual economic rent/capitalization rate.

Dep’t Tax and Rev., Properiy Tax-State Tax Commissioner’s Statement Concerning Methods By
Which Residential Real Estate Is Appraised Statewide, Admin. Notice 2007-16 (Feb. 1, 2007).
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If the tax credits are included, the annual net income goes up; if the rental restrictions are
not considered, the rent reflects a higher income than is actually produced. Consequently, when
dealing with LIHTC properties, the tax credits should not count as income and rent restrictions

* should be considered in calculat_ing the capitalization rate.

1. LIHTCs should be excluded.
The tax éredits are intangible personal property and such property is not taxable in West -
Virginia. W. Va. Code § 11-1C-1b The Commissioner relies on West Virginia Code § 11-3-7a
to argue that the credits Shdulld be considered. See Goff Discussion 1. This is an incerrect
feading of Code §. 11-3-7a. | | |
| West Virginia Code § 11-3-7a proVides t'hat. “[flor ad valorem property tax purposes,
chattel interests in real property and chattel inferest in tangible personal prbperty are hereby
defined to b’e interests in taﬁgible personal property and are to be assessed and taxed as such. As |
so defined, chaﬁel_ interest i:n real property a.nd_ chattel interests in tangible personal property are
not intangible personal property for éd_ valorem proﬁerty tax purposes.” However, chattel
interests do not encorﬁpass tax credits.
Chattel interests deal only With estates in land less than a freehold. That is, chattel
| interests are “interests in incorporeal hereditaments, not amounting to _freeholds, as distingui'shed
from freehold interests and are regarded as."chat‘tels real,’ that is éstates or interests Whic_h_ are
annexed 1o or concern real estéte[.]” 31 C.1.S. Estates § 16 (footnotes omitted) (emphasis acided).
| See also Black’s Law Dictionary 743 (8™ ed. 1999) (defining an incorporeal héreditarnent as “an
intangible right in land, such as an easement.”). |
A tax credit is not a chattel rea_l as defined in West Virginia Code § 1 1-3-7’a because it is
| no.t an interest in the 1and; hence, it mﬁét be an intangi_blé and no__t_taxable.' Indeed, “[cJourts in

other states have found tax credits created by the LIHTC program to gonStitute intangible
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property.” Holly Ridge Lid. P'ship v. Pritchett, 936 So. 2d 694, 699 n.4 (Fla. Dist. Ct. App. 5"

Dist. 2006).(cit'ations omitted); Coftonwbod Affordable Hous. v. Yavapai County, 72'P.3'c_l 357
(Ariz. Tax. Ct.. 2003); Maryville Props., L.P. v. Ne_ls_oﬁ, 83 S.W.3d 608 (Mo. Ct. App. 2002);
Cascade Court Lfd. P’ship. v. Noble, 20 P.3d 997 (Wash. Ct. App. ..2001)). One cburt has
observed that o |

[i]t is difficult to construct a satisfactory definition of intangible property for real
estate valuation purposes, but certain important distinctions can be made. The
assessor argues that zoning and location are intangible and yet they are obviously
proper factors for consideration. Zoning and location, however, are characteristics
of the property itself, not characteristics of the owners of the property. Likewise,
just as with a below market lease or a tax abatement, zoning and location have a -
direct effect on the income or income producing potential of the property
regardless of the identity or characteristics of the individual owner. LIHTCs are
not characteristics of the property. Rather they are assets having direct monetary.
value. Their restricted transferability does not destroy their essential status as
intangible property having value primarily to their owner, Objective standards
should be used for determining fair market value in the market place. The
particular circumstances of the owner are not a proper consideration.

Maryvzlle Props 83 5.W.3d at 616. See State Bldg. & Constr. Trades Council v. Duncan, 162 -

Cal. App. 4™ 289, 76 Cal. Rptr. 3d 507, 527 (2008) (observing that LIHTCs have no independent
value in and of them'selves; inétead- they are an incidental benefit that investors receive when
they purchase their hmlted partnershlp interest in the property) |

- Whether an 1ntang1ble is taxed dlrectly or 1nd1rectly through its value producmg ability, it
is still being taxed——violating the well-accepted principal that “courts should not .uphold the_ doing
of a thing indirectly which could not be done directly.” State v. Price, 113 W. VaT 326, 167 S.E.
.862.,_ 864 (1933). Accord State v, Schermerhorn, 211 W. Va. 376, 566 S.E.2d 263, 268 (2002)
(pef. curiam). See also .In re Starcher, _202 W. Va, 55, 501 S.E.2d 772, 785 (1998); West
Virginia Trust Fund v. Bailey, 199 W, Va. 463, 485 SE2d 407, 421 (1997) Cochran.v. Cochran,
130 W. Va. 605, 44 S.E.2d 828, 832 (1947); Prager v. W. H. Chapman & Sons Co., 122 W. Va.

428, 9 S.E.2d 880, 884 (1940); White v. Morton, 114 W. Va. 29, 171 S.E. 762, 763 (1933);
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..Claiborne v. Chesapeake & O. Ry..'r_Co., 46 W. Va. 363, 33 S.E. 262, 263 (1899}, Cummings v.
Mis&auri, 71 U.S. (4 Wall) 277, 3'25.' (186.6); Craigv. Mfssouri, 29 U.S. (4 Pet.) 410, 449 (1830).
Moreover, as further explained beIow, consider_ing tax credits as income, either direct or indilfe_ct,
violates the relevant Code of State Rules.

2. Rent restrictions should be considered.

Moreover the rent restrictions should be considered in valuing the property The Code of

State Rules defines economic rent as “the rental amount which a space or property would 'a_tta'in

in the opeh market at the time of appraisal, whether it is lower, higher or the same as the actual |

contract rent.” Id. § 110-1P-2.3.6. Here, the rental amount that the subject"property, indeed, any
similarly situated LIHTC property, would sustain in an open market is the same as the contract
.. rate. See, e.g., Metro. Holding Co. v. Bd. of Review, 495 N.W.2d 314, 316-17 (Wis. 1993):

In using estimated market rents and expenses, the city assessor essentially

- pretended that Layton Garden was not hindered by the HUD restrictions and
valued the property at the amount the property would bring in an arm’s-length
“transaction if Metropolitan were able to charge market rents. Layton Garden was,
however, hindered by the HUD restrictions and it-is undisputed that the HUD
restrictions precluded Metropolitan from charging market rents. In fact, the city
assessor admitted that Metropolitan could not have realized the assessed amount .
from a private sale in 1988. Furthermore, The Board’s counsel conceded, during
oral argument, that she would pay less for a building encumbered with HUD
restrictions than she would for an otherwise identical building that was not .
encumbered with HUD restrictions. The city assessor’s use of estimated market
rents violated sec. 70.32(1), because the estimated market rents did not reflect the
true market value of Layton Garden. :

See also Maryville Props. v. Nelson 83 S.W.3d 608 (Mo. Ct. App. 2002) (restricted rents must be
~ taken into 'accolllnt);. Greenfield Vill. Apartménts, LP. v. Ada County, 938 P..2d_ 1245 (Idaho
1997) (LIHTC property 'valuation should take into consider restrictions on feof). Additionally, if
a legislaﬁve'role is arﬁbiguous, it should be construed strictly in favor of the taxpayers. “This
Coort has long followed ‘the historic rule that tax statutes are gcnerally to be construed in favor

~ of the taxpayer and againsf the taxing authority.”” Doran & Assocs. v. Paige, 195 W. Va. 115,
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464 S.E.2d 757-, 762 (1995) (citation omitted). See also Wooddell v Dailey, 160 W. Va. 65, 230
S.E.2d 466, 469 (‘19.76)'(t‘(}:enerall_y, tax laws are strictly construed, .and when there is doubt
' rege.rding the meaning of such laws they should be construed in favor of the texpayer.”). See
' generally 3A Norman J. .Singer Sutherland Statutory Construction § 66.01 (5th ed. 1992)
(“[Tlax laws are to be strictly construed agamst the state and in favor of the taxpayer.”). Further :
public pollcy supports Stone Brooke s reading of the Iegtslattve rule | |

This legtslatlve Rule (§ 110- 1P-2 3. 6) was passed and in effect in 1991. Yet, the LIHTC
| program was only made permanent in 1993. The LIHTC was first created in 1986 as Sectlon 252
of the Tax Reform Act of 19867 Pub. L. No. 99-514, § 100 Stat. 2085, 2189. After being'
_ amended .several times, Congre_ss made the LIHTC a permanent part. of the tax code in the
Omnibue Budget Reconciliation Act of 1993, Pub. L. No. 103- 66, § 13142, 1.07 Stat. 312, .437,
.now codiﬁed at 26 UK.C. § 42. Since it wes. not clear in 1991 that the LIHTC would become
-permanent it was reasonable not to consider its impact in 1991. Now that it is permanent, the |
pubhc pohcy of full housmg of low income residents—coupled w1th all the benefits that flow.
from such housing—strongly militates in con51der1ng only rent restricted i income..

D. Public Policy Supporting Quality Low-Income Housing is Paramount to any

Competing Administrative Policy.

The Tax Commissioner also _'asse'rts that -the “Property Tax Division has always, as a

matter of policy, mainteined that all income, both direct and indirect, derived from the ownership
of an investrnerlt property be considered-in its va.luation.”. See Goff Discussion. However, the
pertinent Code of State Rules provision provides, “fo.r purposes of eppraisal of any tract or pércel
_ of real property used for commercial e purposes, includtng chattels real, the appraisal shell |
consider the following factors: . . . [t]he irrcome_, if any, which the property ectually produces and |

‘has produced within the next preceding three (3) years....” W.Va CS.R. § 110-1P-2.1.1.9,
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. _More_oxier,’ the explicit public policy su;ipo'i‘ting lov_v-income. affordable housing should controli .
over the public policy articulated by the Property Tax Division. .

In interprefirig an administrative regulation, the r_ules.. of istatutory constructio_n:-apply.
Snider v. Fox, 218 W. Va. 66.3,.627 S.E.Zd 35.3, 357 (2006) (quoting Vance v. West Virginia -
Bureau of Employment Program, 217 W, V.a. 620, 619 S.E.2d .133, 136 (20055 (quoting Farm
_Sarictuar_‘y, Inc. v. Dep.’t of Fo.oai & Agric., 74 Cal. Rptr 2d 75, 80 (Cal.. A.pp'. 2d Dist. .1998))'.
(It is génerally accepted that ‘[s]tatutes and administrative regulations are gévemed by the
same rules of .cc_)nstruction”_’). See also Feathers v. West Virginia Bd. .of Med., 211 W. Vil.-96,
562 S.E.2d 488, 494 (2001). See generally 2 Am. Jur.2d Administrative Law §. 245i “Where the
'. language of a statute is free from ambiguity, its plain .meaning is to be accepted and applied
-v_v'ithou_t résqrt'tq interpretation.” Crockéi‘t V. A,mirews, 153 W, Va. 7 14,' 172 S.E.2d 384, Syl. Pt
2.(1970) See also Motto v. CSX Transp., Inc., 220 W. Va. 412, 647 S.E.2d 848, 853 (2007)
_(“Where the statutory language is clear .and_ 'unambiguoiis; it should be aipplied' as writteil”);
Francis O Day Co. v. Dir., Div. of Envil. Prot. of W, Va. Dep’t of Commerce, Labor & Envtl.
Res., 191 W. Va. 134, 443 S.E2d 602, Syl Pt. 3 (1994) (“Where the language of a statute is
clear and without ambiguity the plain meaning is to be accepted without resorting to the rules of
interpretatioii”) | |

The Tax Commlssmner s posmon puts the proverbial “cart before the horse. State ex
rel. McGraw v. Nat 'l Fuels Corp., 215 W. Va 532 600 S.E.2d 244, 249 (2004) (per curiam).
Under West Virginia Code of State Rules § 110-1P-2.1.1.9, “fqr purposes of appraisal of any
tract or parcel of real property used for commercial . ._; purposes, including chattels réa,l, the
appraisal shall consider the following _facitors:_. . . [t]he income, if any, which the proi)erty.

actually produces and has produced within the next preceding three (3) years . . ..” Thus, the -
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income at issue is the income “the property a{:tually produces.” LIHT(.?. property does not
actualiy produce a tax credit (what the Tax Commissioner calls indirect 'inéome in fhe Goff
Discussion); rather the tax predit, in essénce, produces the L.IHTC property.

As for 'pub.lic_policy,' the public policy of both the federal and state governments is to
encourage hous'ing.' United States Housjng Acf of 1937, ch. 896,. 50 Stat. 888 (“It is the policy of
the United States--(1) to promote the general welfare of the Nation by employing the funds and
credit of the Nation, aé p_rov_ided in this chapter--_to assist States and political subdivisions of

| S_.tate.s to remedy the. unsafe housing conditions and the acute._ sh‘prtage of decent and safe
dwellings fér low-income families; (B) to assist States and jaolitical subdivisions of States to
address the s_ho_rt'age of housing affor&abie'to 1ow-'income families; and (C). consisten_t with the .
obj ectives of this subchapte_r, to vest in i)ublic .llllo'using agencies that perform well, the m.axi.mum
amount of fesbonsibilify -and flexibility in program administration, with appropz;iate
accountability to pﬁblic- housing fesi_dents, localitiés, and the general publ.ic”); 42 U.S.C. § 1441.
(“The Congress declares that the general Wel-fafe and security of the Nation and the health and
living standards of its people require housing _zproduction and related coﬁmmity devel_oplﬁent
' sufficient to remedy the serious housing shortage, the elimination of ‘substandard and other -
inadequate hqu_sing- through the clearance of slums and blighted ﬁeas, and the realization as soon
as feasible 6f the goal of a decént home and a suiiable living environment for every ._Americ.an :
family, thus contributing to the developmeﬁf and redevelopment of communities and. to the
| advancex‘nent.of the growth, wealth, aﬁd security of the Nation”j; W. Va. Code § 31-18D-2,
Indeed, “deceni:, safe, and éffordable housing is critical to prbpef human developrnent[,]’5 .
Tim Igleéias, Our Plurdlist Housing Ethics and the Struggle for Aﬂorddbility, 42 Waké F orést L.

Rev. 511, 540 (2007), and this Court has observed the “‘societal recognition that the home
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| shelters and is a physical refuge for [the family, which is the] baéic unit of sodiety[._]”’ State v.
Mullens, 221 'W. Va. 70, 650 S.E.2d 169, 189 (2007) (quoting State v, WJB, 166 W. _Vé. 602,
._276 SE2d 550 556 (1981)). Acc_ofd State v. Jason H., 215 W. Va. 439, 599 S.E.Zd 862, 868
(2004) (Da{}is, I, joinéd by Maynard, C.J., dissentiﬁg)._ Additionaily, affordable hou'sin.g
advances low-income neighbbrhood- revitalization. Benson F. Roberts & F. Barton Harvey, .III,_
' Comlheﬁt on Jean L. Cummings and Denise Dt'PasQruale 's The wa-lncome Hausiﬁg Tax Credit:
_ A.n'zinalysis of the First Ten Years, 10 Hous. Pol’y Debate 309, 309 (1999).
“Despite th[e] apparent success [of the LIHTC program], a competing state and local tax, | __
the .property tax, is undermining the LIHTC. Property taxes represent a signiﬁ.cant opérating N
exp_e’hse to low incp‘me housing, even more so than to market-rate housing because of the |
restricted rent levels imposed under the LIHTC., As a result,. property taxes can lead to the
| ﬁnanciﬁl infeasibility of a proj.ect an_d thereby directly uﬁdermine fhe LIHTC’s purp__os.e. 6f |
.incrcasing the supply of affordable housing.” /d. at 324-25 (1999) (footnote omitted). Because
the application of the property tax mefhod'olo.gy' by the Tax Commissioner and Assessor
undercuts a significant fe_defal program, this Court should grant the appeal to ensure that the

" LIHTC program is not eviscerated by county 'property taxes.

~E.  This Case Presents a Question of Substantial Importance.

Justice Oliver Wendell Holmes observed that “[hjousing isa neéessary of life.” Blocfc v
Hirsh, 256 U.S. 135, 156 (1921). See also Lombard v. Louisidna, 373 US. .267, 279 (1963)
(Douglas,.J , concurring). “Lack of affordable housing éffects the ability of COmmﬁnities to
develop and maintain strong and stable economies and impa_ifs the heétlth, stability and self-
esteem Qf individuals and families.” W. Va. Code § 3 1-18D-2. It is, thefefbr_e, the public policy
of both the federal and state governments to encourage housing. See aiso United States Housing

Act of 1937, ch. 896, 50 Stat. 888; W. Va. Code § 31-18D-2. Indeed, this Court has observed
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the “*societal recognition that th_e. home shelters and is a phjrsical refuge for the basic unit of
society[,] the family[.]"” State v. Mullens, 221 W. Va. 70, 650 S.E.2d 169, 189 (2007) (quoting
.State v. WJ.B., 166 W. Vé. 602, 276 S.E.2d 550 556 (1981)). “As fedefal resources for
~ affordable housiﬁg de.velopment have cdntihued to shrink, the Low Income Housing Tax Credit
(LIHTC).program has éssumed a central role in housing finance.” Roberta L. Rubin & J onétﬁan
Kiein, Nonprofit Guaranties iﬁ Tax Credit Transéctions: a New Era? J. Affordable Hous. &
Cmtf. Dev. L. 314, 314 (2006,).: Indeed, West Virginia had a total of 10,547 LIHTC units
: .betwg'en 1987 and 2006. www.danter._conl/taxcreditflihtchh.htm. .

F. There is West Virginia Authority to_Support Appellants’ Position and the
Court Should Resolve the Split Among Circunit Courts.

“[T]he responsibility for maintaining the law’s uniformity is a responsibility of appellate .

. judgesL.]> Colbyv. J.C. Penney Co., 811 F.2d 1119, 1124 (7" Cir. 1987). dccord Am. Silicon
Techs. v. United S_tatés, 261 F.3d 1371, 1381 (Fed. Cir. 2001). See also Bfaxton v. United States,
500 U.S. 344, 347 (1991). Coﬁsequentljf,"f.[i]t is the is the responsibility of the r.espective state
supreme courts to maintain uniformity within eaéh state by resolving conflicts between decisions
of the lower courts of the same state.” Eric S:te_:in., Uniformity and Diver;;ity ina Dz‘vi’déd-Power_ |
System: The'Unire;iSzarés * Experience, 61 Wash. L. Rev. 1081, 1086-87 (1986). |

The circuit _cou'rfc’s decision here ;icknowledges and ﬁerpetuates a split of authority. For
example, while .the circuit court here held that the cost apprpach did r;:sulf in a true and actual
value, it recognized that the. Circuit Court of Fayetté County in Inre: 1 994 Prbp. Tm.%Assessm_ent
of Twin Oaks Plaza, Civil Actjon No. 94-C-78 (Fayette Cty., W. Va. Feb. 8, 1999), held that the 3
cost approach does not resﬁlt in a fair ﬁjarket value of LIH_TC property. For the reasons more

fully set forth above, Appellants submit that the Circuit Court of Fayette Coﬁnty has adopted the
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better view. In en_y event, the need for uniformity in the law counsels in favor of the Court
providing guidance on this issue.”

VL. CONCLUSION

For all of the foregoing reasons, this Court should reverse the judgment of the Circuit Courts
and direct them to enter judgment orders fixing the Heathermoor and Stone Brooke properties at

the values proposed by their appraiser using the income method.

L %
Amy M] Smith (W. Va, Bar No. 6454)
~ STEPTOE & JOHNSON PLLC : Chase Tower, Sixth Floor
Of Counsel o Post Office Box 2190
B Clarksburg, W. Va. 26302-2190

(304) 624-8000

_ _ L Karen E. Kahle (W. Va. Bar No 5582)
STEPTOE & JOHNSON PLLC P.O.Box 751
Of Counsel Wheeling, WV 26003-0751 -
' ' 1 (304) 233-0000 - '

Dated this 14™ day of November, 2008.

' o _ Joseph A. Curia III (WV Bar No. 10043)
- STEPTOE & JOHNSON PLLC Chase Tower, Eighth Floor
Of Counsel _ P.O. Box 1588 -
Charleston, WV 25326-1588
(304)353-8000

Counsel for Appellants

* Shepherds Glen Lid. P’shp. v. Bordier, Civil Action No. 03-C-71 (Jefferson Cty., W.

Va. Sept. 22, 2003), which was also cited by the circuit court, is readily distinguishable. Inthat -

case, the court held only that the income method of appraisal is not necessary “where ‘economic
rent’ data is not available to the assessor.” Id at Y 15. In this action on the other hand, adequate
economic rent data is available. Indeed, the Tax Commissioner recognized that the 1ncome
method is the appropriate method to use for this type of property
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"IN THE CIRCUIT COURT OF
FAYETTE COUNTY, WEST VIRGINIA

IN RE: 1994 PROPERTY TAX ASSESSMENT o .
. OF TWIN OAKS PLAZA CIVIL ACTION NO. 94-C-78-H
1996 PROPERTY TAX ASSESSMENT |

OF TWIN QAKS PLAZA CIVIL ACTION NO, 96-C-91’—H

~
l-nu :

1997 PROPERTY TAX ASSESSMENT P
 OF TWIN OAKS PLAZA " CIVIL ACTION NO.97- -94-&2;,3 .
- ) ) s ':xf o2 ""’

: oA TR
OBDER 2 2z

: - vl g
On the 11th day of January, 1989, came the Petitloner, bs‘gl';j-lers%hel'l-f: <

Rose Ill, its attorney, the Respondent éppearlng by Carl L. Harris, Assistant

Prosscuting Attorney, Fayette Cbunty. Woest Virginia, pursuant to the Petltioner’s'

Petitions for rellef. Counsal mads oral presentatlons as to their respectwe positrons, :

memoranda of !aw and exhibits, having been prsvlously filed.

T_hese three civil actions are appeals from rulings by the 'C0unty

- Commission of Fayette, sifting es a Board of Equalization and Review, as to the valus

of an apartment building situate in Fayette County; West Vlrglnia, owned by the

' Petltloner. All three appeals have common issues of law and fact. Accordinglv, It

appears to the Court that these acrlons should be, and the same are herabv,"

_ conso’lfdated for dispositlon.

EINDINGS OF FACT
1. The real property known as Twin Oaks Plaza Is an eight story

apartment building constructed in 1985. The bullding has a total of 43,480 square

ENTERE 44 /

0.B . PGE\."Z("LJ




feet according to ._p_lans,' Including 27,927 square feet of rentab.t'e_space. There are
80 rental units of which 16 are efficiency apartknents conslstlhg of 413 square fe:et,
43 ate one bedroom Aunits cohtatning of 479 square feet and one is a 2 bedroom unit
qontaining 722 square feet, Floors tm)o_ through four contain the efficiency and one
'bkedroom units, and the first floor has the manag_er’s two bedroom unit, 'cbmniuriity
room, iau_nd'ry roofn, busines's offlcé, maintenanc¢e room, mechaﬁical room and two
restrooms, . | |

2, - Twin Oaks .Plaza is a H.U.D, Section 202 and.Ssction 8 housing
project where the monthly rental_ amounts are based cn 30 percent of the tenants’
annual Income with fhe' remaining rental being provided by govefnment subsidy. The
actual -grdss subsidi’zed rent per month. for 1992 was $600.00, for 1993 it was
$502.00, and for 1994 It was $516.00, |

3. For tax year 1994 the State Tax Department appraised Twin Oaks

Flaza at $1,303,300.00.
4. - Fortax years 1996 and 1997 the State Tax Department appralsed

Twln Oaks Plaza at $1 ,213 200.00, each
5, In arrivmg at 1994, 1996 and 1997 appralsals, the State Tax

Department primarily relied upon ‘the cost a_'pproach to valuation. The cost appro.ach_
involves a computation of the cost of replacing an improvernent to real property,

reduced by depraciaiion. :

6.  The Petitioner has calculated that the value of its property for tax
yéar 1994 is $800,000.00, and for tax years 1996 and 1997 it Is $7_55,00'0.00.

each, These values were calculated by the Petitioner by using the income approach.




.

7. The Twin Oaks Plaze, cohstructed to qualify for participation in the
H.U.D. Section 202 and Sactlon_a_ program, was built with vari.ous safety features'
and other amenities WHIch, but for participation In the H.U.D. program, would, In all
probability, not have been included in.tha design and conétruct]on_of the butlding. s

8. Whlle'addir'ng substantial do_st to the construction of the building, -

these safety features and other amenities do not now materially affect the fair market

value of tha fee simple estate of the Eetitione;;

9. As a result of this anomaly, the cost of the construction of the
improveménts to Petitioner’s roal propgrfy substantially exceed, In the real, non-
subsidized, waorld, the fair market value of those Imbrovaments. ' |

10, The approach to valuation employed by the Pstitioner which, as

aforementioned, emphasizes the Income approach, as confirmed by the market

approach, establishes the true and actual value of Petitioner’s property m.o're'
realistically, accurately and fairly ihan does the_cbsi approach smployed by thB-
Respon&ent. .

11 n deterﬁ'ﬁning at the true and actual valua of its property using
the Income approach, the Petlitioner has 'employed market 'rant's which reflect the faif
market value of rental property in Fayette County,' Wast Virginia during the relevant
periods. | | | |

12, The Petitioner has established, by clear and convincing e&idenée; :
that the use of the contract s_ubsidlzed rents in determining t.he true and actual value
of the Pé_titionef's propertx), improperly includes the value of the housirig program of
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the United States Government and does not detarmine the true and actual valus of
the f_ee simple estate of the Petitioner, unencumbered by liens or subsidieé.
1.  Taxation shall be equal and uniform throughout the state and all

property, both real and personal, shalt be taxed in proportion to its value as directed

by law. (West Virg:inia Constitution, Article X, Section 1)

| 2. The 'ob_jective 6f the assessment of property In West Virginlé is to

determine the true and actual valué of the property for ad valorem tax _purpo’ses.
3. The estate to be vélued_is the fee simpla estate, I.e., the object
of the assessment exercise Is to determlne' the true énd actual or féir_market value of

the fee simple estate of a parcel of real property.

4.  True and act'u_él value means fair m_afket value -- what properﬁy
would 'seil for' it it wér,e sbl_d on the :‘:pe_ri market by a willing séller to a willing buy‘gr..
Mnc.lll.en_!a._mgan_c_amm;zmmlssjm. 2956 S.E.2d 689, 695 W.Va., (1982).

5_.. A rule promulgated by the West Vfrgmia State Tax Department_'

recognlzes the validity of the cost, income, and market approaches to determme

market valua, 110 CSR 1P.2. 2

6. The appraisal of the fee simple estate of real property shall not

include the valus of -any encumbrances, enterprises being conducted on the real .

property, or governmeht programs _, being conducted in conjunction with the real

property.




7. .Tha HI.U.D. Section 202 ahd Ssction 8 subsidy of the rents paid
| by the tenants at Twin Oaks Plaza Is a prog.ram of the Uﬁited States Government énd
is not an element to ba Inciuded In the valuation of the fee simp'le estate ﬁf the Twin
Oaks Plaza.‘l | | |

8. In order to determine the true and actual value of the fee simple
estate of the Twin Qaks Plaza, the income approach 1o appralsung the property is an
| _approprlate, realistic, accurate, fair and correct method by which to ascertain said
value. | o

9. Conversely, the employment of_ the cost approach In determining
the true and actuél value of the fee simple esfate of the Twin Oaks Plaza does not,l_'
as appliad by the State Téx Depar.tmant, arrive at the true and actual value of the fée _'
simple estate of Twin Qaks Plaza. | |

10. Bscause of the rent subsidies ‘paid bv the United States
Govemmen"t as part of the H.U.D. Section 202 and Section B proqram, the rents
co_ntracted to be paid to Twin Oaks Plaza by the tenants and thé fedéral government
cannot be used by an appraiser, employing the Income approach to valuation, to
determine the !ru_erand 'a_ctual value of the fee simple estate of Twin Oaks Plaza, |

11. The market rents paid in the Faystte County must be used to
determl_ne the true and actual value of the fee simple estaté _df Twin QOaks 'F_'taza. |

12, The true and actual value of the Twin Qak's Plaza for the tax year

1994 is $800,000.00, and for tax years 1996 and 1997 it Is $755,000.00, each.




Accdrdingly, it is ORDERED that the true and actual value for Twin Oaks

Plaza for tax year 1994 is $800,000.00 and for tax years 1996 and 1997 it ls

$755,000,00, each.
It is further ORDERED the assessments for the tax years 1994, 1996 and

1997 be relssued and new assess.'ments or appropriate re'fun,d'of taxes paid,

whichever Is approprlate, be issued.

itis ORDERED that this Order be stayed until April 30, 1999 to al!ow the -

Respondent to seek appellate reliaf

These cases are each ORDERED removed from the docket of thie Court.

‘The Clerk shali place the original of this Order in the first case file shown

on the face of this Order, and piace attested copies thereof in the remaining two case

 files.

"The Clerk shall mail attested copies of this Order to Herschel H, Rose,
I, Attorney At Law, P. O. Box 549, Charleston, West Virginia 25322 and Carl L.
Harris, Asslstant Prosecuting Attornsy, 108 East Maple Avenue, Fayetteville, West

Virginia 25840
ENTERED this the 8th day of Fabruary, 1999

.
JOHN W. HATCHER, J
JUDGE




IN THE CIRCUIT COURT OF JEFFERSON COUNTY WEST VIRGINIA

SHEPHERDS GLEN LIMITED ' ' RECEIVED
PARTNERSHIP, Et al., | Sl 30,9003
Petitioners JEFFERSON COUNTY
‘ CIRCUIT COURT
VS. Civil Action No, 03-C-71
MARY R. BORDIER, ASSESSOR,
~ Respondent.

. A
THIS MATTER came on for decision this __|___,::g day ofm_} 2003, upon the
papetsandproceedmgs formerly read and had herein; upon the briefs filed by the parties herein
together with proposed orders; uponthe Com'tmﬂkmgthefollowmg findings of fact and conclusions

|1 of law:

1. Shepherd GlenLimited Partnership, BolivarCourtlI Limited Partnership Patrick Henry Way
Limited Partnership and PHA Limited Pnrtnethp are limited partnerships owning real
property subject to ﬂ valorem taxation in Jefferson County, West Virginia. 'I'hmepmpemae
and their apartment names, tax district, tax map and tax parcel numbers, purchase dates,
purchase prices, cost of added :mprovements, fire insurance coverage amounts, assessor’s
nppmsed market values and assessor's assessed valm are as follows:
A.  Shepherd Glen Limited Patuxcrshap

. (Shepherd Glen Apartments)
- Shepherdstown District, Tax Map 8¢c-1, Parcel 63
October 29, 1998 ' (Date of Purchase)
$ 1,519,619,61 (Purchase Price)
$ 271,615.00 (cost of added improvements)
$ 2,200,000.00 : (Fire insurance coverage)
§ 1,309,200.00 (Assessor's appraised value)
$ 785,500.00 {Assessor’s assessed value)
- B. Bolivar Court Il Limited Partnership -
(Bolivar Court Apartments) '
Bolivar Corporation, Tax Map 1, Parcel 141
. October 29, 1998 (Date of Purchase)

$1,188,306.12 (Purchase Price).
$234,956.40 (cost of added improvements)
$1,700,000.00 (Fire insurance coverage) :
$ 1,010,800.00 (Assessor’s appraised value)

$ 606,500.00 (Assessor’s assessed value)




10.

11,

I2.

C.  Patrick Henry Way Limited Pn.rmershlp

(Spring Run Aparntments)
Charles Town District, Tax Map 8, Parcel 29.7
October 29, 1999 (Date of Purchase)
$1,477,484,5) (Purchase Price)
$268,227.00 (cost of added improvements)
- $1,900,000.00 . (Fire insurance coverage)

- $1,135,800.00 - (Asscssor’s appraised value}

$681,500.00 (Assessor’s assessed valus)
D.  PHA Associated Limited Partnership

(Patrick Henry Apartments) '
Charles Town District, Tax Map 8, Parcel 29.4
October 29, 1996 (Date of Purchase)
$951,812.00 - (Purchase Price)
$666,401.07 - (cost of added improvements)
$ 1,086,500.00 (Assessor’s appraised value)
$ 550,000.00 (Assessor’s assessed valuc)

That throe of these properties were purchased by the Petitioners within the last five years:
Shepherd Glen Apartments on October 29, 1998, Bolivar Courts Apartiments on October 29,
1998, Spring Run Apartments on October 29, 1999; whereas the fourth pmperty was
purchased by the Petitioner on October 29, 1996,

Thatthe Petitioner paid $1,519,619.61 for the Shepherd Glen Apartments property and made
$271,615.00 in addmonal improvements therein for a total cost of $ 1,791,234.61.

' That the Petitioner insures the Shepherd Glen Apartments property for § 2,200,000.00,
“That the Petitioner paid $1,188,306.12 for the Bolivar Court Apartments property and mage

$234,956.40 in edditional improvements therein for a total cost of $1,423,262.52,
That the Petitioner insurcs the Bolivar Court Apamen'u property for § 1,700,000, 0.

That the Petitioner paid $1,477,484.52 for the Spnng Run Apartments property and made
$268,227.00 in additional improvenients therein for a total cost of $1,745,711.52.

That the Petitioner insures the Spring Run Apartments property for $1,900,000.00,

That the Petitioner paid $951 ,812.00. for the Patrick Henry Apartments and made
$666,401.07 in additional improvements therein for a total cost of $1,618,213,07.

That the Pefitioner insurcs the Patrick Henry Apartments property for $2,500,000.00,

Thatﬂx.nAsse.ssurof Jefferson County arrived at the appraised values for the subject property
by utilizing the CAMA computer assisted mass appmsal system, provided to all assessors

: byt]u: State Tax Department,

That certificates of transfer of rea.l property are received from the County Clerk listing
recorded sales, consideration paid, description, tax map and parcel which are entered into the




13,

14,

15.

16.

17.

18.

19.

20.

CAMA appraisal system by data entry clerks in the Assessor’s office. These sales of real
cstate become “comparable sales: that drive the CAMA appraisal system which values land
in the county at a per acre or per running front foot value. -

That field appraisers from the Assessor’s office visit and measure structures or bmldmgs,

. noting features such as type of construction (i.e. brick etc), rooms, mechanical features (ie.

A/C)and then give this ficld data to a data entry clerk in the Assessor’s office for entry in the
CAMA appraisal system, This field data is utilized by the CAMA appraisal system to value
the building or structure's “replacement cost” which is then depreciated based upon the age
of the building or structure to arrive at an appraised value for the building or structure.

Thaﬁhc ‘Assessor of Jefferson County utilized the CAMA appraisal system, which employs
both the “comparable sales” appraisal method and the “replacement cost” appraisal method
to arrive at an appraised value for each of the subject properties. .

That the Assessor of Jefferson County did not employ the “income approach” appraisal
method to appraise the subject properties, as the State Tax Department Rule 110 C.S.R. 1P
“Valuation of Commercial And Industrial Real And Personat Property For Ad Valorern Tax
Purposes™ does not mandate that this approach be utilized by assessors, nor does it require
it’s use whera “economic reat” data is not available to the assessor,

That nowhcrc in the Code of West Virginia or the apphcahle nules are taxpayers required to
furnish to assessors rental data.

That the four subject properties are so-called “Section 5 1'5" propertics, that is to say, they are -

. financed and administered under Section 515 of the Rural Housing Program. This program

provided low interest loans to the Hmited partmerships, which are the Petitioners berein, to
finance the purchase and or renovation of subject propesties. In exchange forthe low interest
loans (1%) made to the partnerships, these partnerships agreed to subject these four
properties to various recorded restrictions which are referred 10 as “federal restrictions.”
These restrictions are voluntary in the sense that the partnerships elected to participate in this
prograrn and accept its benefits while agreeing to restrict these properties. These restrictions
include a limit on retum on investment to the limited partaers of not more than eight percent
on investunent and limits are placed on the rent that the partnerships may charge theirtenants.

That with these so-called “federal restrictions™ come some benefits. The general partner will -
take a syndication fec or developer’s fee out at the initial closing which could be as much as
$ 300,000.00 on a § 1,500,000.00 project. The investors or limited partners receive federal
income tax credits on the basis of 65 to 80 cents on a dollar invested, sheltering income
earned elsewhere or even on this project. In essence the Section 515 program crmzes a

lawful tax shelter.

That Petitioners’ now assert Ihroughahybndmmetypeappmachto pmpcttyappmsalthat
each of these four propertics should be appraised with the value of the federa! tax cmdns
stripped out of the appraised value of these properties. _

That Petitioners’ appraiser performed a hybrid income type approach using what he termed
was “basic rent” which was not “economic rent” or market rent as required by Section
2.2.1.2. “Income approach” as sctforth in State Tax Department Rule 110, “Valuation of
Commercial and Industrial Real And Personal Property For Ad Valorem Tax Purposes.”




21.

Having failed to employ “economic rent” or market rent in this hybrid income type approach,

the Court must disregard the appraised value determined by Petitioners® appraiser on each
of the subject properties. : '- ' '

. That Petitioners’ appraiser improperly selected a capitalization rate which he used in his

hybrid income type approach, rather than calculate an appropriate capitalization rate “...by
dividing annusl net income by current selling prices of comparable propertics.”, as required
by Section 2.2.1.2. Incame approach,” State Tax Department Rule 110, “Valuation of
Commercial And Industrial Real And Personal Property For Ad Valorem Tax Purposes.”
He apparently selected his rate from a publication he referred to as “Corpaz.” He compared
the rate selected 1o three sales from Frederick County, Maryland and one from Berkeley
County, West Virginia, but did ot use those sales in his calculation as required by the rule.
Likewise Frederick County, Maryland sales are not focal sales and therefore cannot be
considered “comparable sales” in this market. Having failed to properly calculate his
“capitalization rate” the Court must disregard the appraised value determined by Petitioners’
appraiser on each of the subject properties. _ '

That the appraised values determined by Petitioner’s appraiser on the four subject propertics
by use of this hybrid income type approach and “stripping out™ the value attributed to the
federal tax credits are extraordinarily low when compared to the recent purchase price of
these same propesties, the amount of fire insurance coverage and the assessors appraised
values. For example: o ' _

A. Mﬂmﬂm&

(Purchase Price) _ - $1,519,619.61 .
(cost of improvements added $ 27161500
(Total Cost) ' : - $1,791,234.61
(Fire insurance coverage) $ 2,200,000.00
(Petitioner’s appraised value) $ 600,000.00
(Assessor's appraised value) $ 1,309,200.00
B. iv :
(Purchase Price) $1,188,306.12
(cost of improvements added) 5 234,956.40
(Total Cost) : $ 1,423,262.52
(fire insurance coverage) $ 1,700,000.00
(Petitioner’s appraised value) $ 560,000.00
(Assessor’s appraised value) $ 1,010,800.00
C. .
(Purchase Price) $ 1,477.484.52
(Cost of improvements added) $ 268.227.00
(Total Cost) o $1,745,711.52
(Fire insurance coverage) $ 1,900,000.00
(Petitioner's appraised value) $ 550,000.00
(Assessor's appraised valuc) $ 1,135,800.00
D.  Patrick Heary Apariments ' :
{Purchase Price) $ 951,812.00
(Cost of improvements added) $ 666,401.07
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(Total Cost) 8161821307

(Fire insurance coverage) $2,500,000.00
(Petitioner’s appraised value) -~ §  550,000.00°
(Asscssor’s appraised value) $1,086,500.00

That the Court believes that the appeoach taken by the Ohio Courts, that market value should

be determined uncomplicated by encumbrances, and free of deed restrictions and restrictive

contracts with the federal government is the best approach. Dehli Estates LTD v, Hamilton
County Bd of Revision, ¢t al., 68 Ohio St. 3d 192, 625 N, E. 2d 594 (1994); Villa Patk LTD

v. Clark County Bd_of Revision, 66 Ohio St. 3d 215, 625 N. E. 2d 613 (1994); Loveland
Rines v. Hamilton County Bd of Revision et al,, 66 Ohio St. 3d 387, 613 N.-E. 24 19]
(1993); wmmmm@m 50 Ohio SL 3d42,552N.E.

2d 632 (1990); Alliz
16, 523 N.E. 24 826(1993).!2@!&:11%.1.10_,_@_0.{3&3“33 Ohio St.3d4,444 |
NE. 2d 1027 {1983). _

That the Rcspondmt Assessor, Mary R. Bordwr s appraisal and assessment of the subject
properties enjoys the presumption of correctness, In Re S, Land Co., 143 W.Va. 152, 100

8. E. 2d 555 (1957); Killen v. Logan County Comm'n, 170 W.Va, 602, 295 S. E. 2d 689

(1982). That the burden is on Petitioners to show by clear and convincing evidence that her

appraisal and assessment of the subject properties was erroneous. h&MM
Co,, 172 W.Va. 53, 303 8. E. 2d 691 1983). As previously found in this order, the

~ Petitioners have failed to do so,

Aemrdmgly itis ORDERED and ADJUDGED that Petitioners’ Petition For Appeal From

Ad Valorem Tax Assessment is denied and Petitioners® exceptions thereto are note.

- aittested coplestn counsel of record.

THE CLERK will cnter the foregoing as of the above wri it

THOMAS W. STEPTOE, JR., JUDGE
23*° JUDICIAL CIRCUIT -
JEFFERSON COUNTY, WEST

The Clerk Is directed to retire this
action from the active docket and
place it among causas ended,
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