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L KIND OF PROCEEDING AND NATURE OF RULING BELOW

~ This appeal is taken from an Order of the Circuit Court of Monroe County (the “Circuit
Court”), dated January 25, 2008 (the “Ordér”). The Order denied the Appellants’ Petition for

Appeal from certain ad valorem property tax assessments, first issued by the Assessor of Monroe

County (the “Assessor”) and later upheld by the Monroe County Commission sitting as a Board

- of Equali'zation and Review (the “Commission”).

The Appellants are Mountain America, LLC (“Mountain America”), along with several |

dozen individuals, who own developed lots and undeveloped residue in the area of Monroe

County, West Virginia, designated as the Walnut Springs Mountain Reserve (“Walnut Sprinés”), '

which is being developed by Mountain America, and five (5) other related: entities. In this

. appeal, the Appellants seek relief from, and correction of, erroneous assessments of their
property for 2007 ad valorem property tax purposes. Asl determined by the Assessor, the
- assessments of the property of Mquntain America were in the total amount of Four Hundred
Thirty Six Thousand Nine Hundred Eighty Dollars ($436,980) and the total amount of the
assessments of the other Appellants’ properties was Nine Million One Hundred Sixty Seven
Thousand Oﬁe Hundred Sixty Dollars ($9,167,160), (collectively, “the Assessments™)..

The Appellants respgctfully assert that the Assessments aré excessive and unequal as
compared to the 2007 ta); assessments of the property of other taxpayers in Monroe County, and

that the Assessments are the result of the Assessor’s use of improper and discriminatory methods

in violation of the Appellants’ rights to equal and uniform taxation under the West Virginia

Constitution and in violation of the Appellants’ rights to equal protection of the law under the
United States Constitution. In addition, the Appellants respectfully assert that the process, by
which they had to seek review of the Assessments before the Commission, as erroneously

affirmed by the Circuit Court in its Order, also violate their constitutional rights to due process.




Upbn learning of the proposed taxable values determined by the Assessor for the subject

property for 2007 tax purposes, the Appellants filed, on a timely basis, their applications for

review by the Commission and relief from the Assessments.! A hearing of most of the

Appellants’ applications for relief was held before the Commission on February 7, 2007 (the

“Hearing”). At the Hearing, the Appellants argued and presented evidence which established:

(a) that the true and actual values of the subject properties as of July 1, 2006, was far less thah_
the values. set by the Assessor; (b) that the values set by the Assessor involved her use of
_improper methodologieS and (c) that the values set by the Assessor were discriminatory as to the
Appellants and, thus, in violation of appliéable provisions .of West Virginia law and the

Constitutions of the United States and the State of West Virginia;' ‘
‘At a subsequent fneeting, the Commission voted unanimously to sustain all of the

Assessments. A written notice of its decision, dated February 15, 2007, was mailed to the

! " In light of the limited time and in the interest of efficiency, the lead’ Appellant, Mountain America (after

receiving numerous questions and inquiries and complaints about the massive property tax increases from the other
Appellants) agreed to facilitate the delivery of review applications for the owners of parcels acquired from Mountain
- America. As a tesult, on behalf of the other Appellants, through its counsel, Mountain America did deliver the
several other Appellants’ notices of increases, along with a request for review of each of the same to the Clerk of the
County Commission of Monroe County {the “County Clerk™), thus notifying the County Clerk of the desire of those
many particular Appellants to challenge the taxable values proposed by the Assessor for their respective properties.
In fact, there were three (3) sets of these communications to the County Clerk with the attached notices of
increased assessments advising the County Clerk that the owners, of those individual parcels identified in the
attached notices, were requesting to be made part of the appeal and to be represented by counsel for Appellants
herein. Further, at the beginning of a February 7, 2007 hearing before the Commission (the “Hearing”), counsel for
Appellants again submitted the various notices and requested that they be made part of the record to identify each of
the taxpayer/parcels as Appellants appealing and seeking review of their proposed 2007 tax assessments at the
Hearing. (See Tr. Exhibit J-1). In addition, there were a few other individuals or entities who actually had the
proposed property tax values of their respective properties in the Walnut Springs area increased by the Commission
after the Hearing. On behalf of those other property owners, counsel for the Appellants timely notified the County

Clerk that those individuals and entities also desired to be added to the group of Appellants challenging their

proposed 2007 tax assessments. Prior to the issuance of its decision in the matter of all the Appellants” appeals, the
Commission, through its counsel (Mr. Paul Papadopoulos, who attended and observed the entirety of the Hearing)
communicated with counsel for the Assessor and counsel for the Appellants its desire to have a formal written
stipulation submitted identifying each of the parties who were Appeliants presenting an appeal of their assessments.

Ultimately, counsel for the Assessor and the Appellants agreed to a Joint Stipulation identifying each of the
partics who had appealed their assessments and that Stipulation of Facts was accepted and filed by the County Clerk
in fulfillment of the request initiated by counsel for the: Cormnmission, Mr. Paul Papadopoulos. (See Stipulation of
Parties Regarding Parties). '




Appellants’ counsel by the Commission (the “Commission’s Decision”). The Commission’s
Decision was based solely upon an unsxplained finding that the Assessor’s methods of appraisal
.were pursuant to West Virginia Law. See Commission’s Decision at p 8, 1. On March 14,
2007, fhe Appellaﬁts filed their Petition for Appeal in the Circuit Court, appealing the
Commission’s Decision (the “Petition”). Concurrently, and as a legally integrsl part of the
Petition, a certified and somplete record of the proceedings before the Com‘mjssion was filed
with the Circu_i\t Court on March 14, 2007. On March 28, 2007, the Commission filed an answer
to the Petition and on April 13, 2007, the Assessor filed a sep.arate aﬁswer. 2

On January 25, 2008, the Circuit Court issned the .Order which affirmed the
Commission’s Decision, and.from v.vhich Order the Appellants sought appeal. On May 27, 2008,

the Appellants filed their Petition for Appeal to this Court. The Assessor.and the Commission,

through counsel, responded in opposition to that petition. By Order dated October 9, 2008, and

2
The Commission’s answer and the Assessor s answer assert additional positions that operate to deny the

Appellants’ due process rights.

Specifically, the Assessor’s answer was filed by taw firm of Dinsmore & Shohl notwithstanding a motion
filed earlier by Appellants in the proceedings before the Commission to disqualify that firm for an asserted conflict
of interest (See /Appellants’ Motion to Disqualify Counsel). The Commission’s order with respect to said motion is

manifestly unclear as to what, if any, ruling was being made. (See Board of Equalization and Review’s Order dated

February 15, 2007). In her answer, the Assessor expressly denied that any of the Appeliants, except Mountain
America, had perfected an appeal of the Commission’s Decision due to the reference to the Appellants in the caption
of the Petition being “In re: The 2007 Assessments of the Property of Mountain America, ELC et ol.” Later, the
Commission filed a motion seeking a ruling to that same effect, which the Circuit Court erroneously granted.

The Commission’s answer also went far beyond the scope of its prior Decision that simply denied
Appellants’ relief and conciuded, without any substantive explanation, that the Assessor’s actions had been in
compliance with West Virginia law. By contrast, in its answer, the Commission asserted several new -arguments to
rebut the Appellants’ evidence. Those arguments “included: (a) assertions that the Appellants did not present any
evidence by expert witness or otherwise as to true and actual value of the Appellants’ real property; (b) that the
testimony presented by the Appellants to compare their assessments to other assessments in Monroe County was
statistical in nature, but was not presented by-a qualified statistician, and (c) that Mountain America had faﬂed to
follow certain statutory procedures to obtain reduced valiations of land sold by land developers.

These “affirmative defenses” either did not involve issues raised before the Commission, or, even if they
did, were not grounds upon which the Commission, sitting as a Board of Equalization and Review, had issued its
final Decision. As a result, the Appellants moved to strike the Commission’s answer, which motion, the Circuit
Court erroneously denied. Likewise, in the face of the Commission’s having so starkly abandoned its statutory role
as an impartial tribunal in favor of the role of an adversarial party resisting the appeal of its own rulings, the
Appellants sought to amend the Petition to include a claim of violation of their due process rights. That motion was,
also, erroneously denied by the Circuit Court.




received in the mail by the Appellants’ counsel on Oétober 15, 2008, this Court granted fhe
Appellants’ Petition for Appeal. As directed in that Ordér to do so within thirty days (30) of
their receipt thereof, the Appellaﬁts now respectfully hereby present their brief.
II.. STATEMENT OF THE FACTS
From July 1, 2006 through January 31, 2007, the Assessor and her staff were engaged in

the process of determining taxable values of property as required by law. As part of that procéss,

the Assessor undertook the valuation of real properties owned by the Appellants in Walnut

Springs, which, on July 1, 2006, included some developed lots and undeveloped residue.

Walnut Springs had been acquired in the last several years by a number of limited

liability_ companies (led by Mountain Amgrica), with the general intent to develop the area to
include reéidentiél uses aﬁd related amenities. Walnut Springs was, as of July i, 2006, and sfill
remains, in the very early stages of develbpment, bﬁt- its developers anticipate that, ultima‘tely, it
would provide buried ¢lcct1ic and te.lephone‘se‘rvice, a rprivate road system, and other amenities,
in addition to a rural community living environment. |

The developed lots are subject to uniform restrictions and covenants which are recorded
in the County Clerk’s office. February 7, 2007, Hearing Transcript [her@ingfter, “Tr.”’] p 101;
Assessor’s Exhibit [hereinafter, “Assr’s Ex.”] 10 Said restrictions and co{/enants are recited in
the deeds for individual parcels which have been conveyed by Moun_tajn America and the other
‘entities. Assr’s Exs 1, 3. Those restrictions reflect an intent to provide for pr:irﬁarily residential
uses, but they do give the developer the discretion to permit _othcr uses. Neither Mountain
America, nor any other entity or person developing Walnut Springs, has recorded ﬁ separate

development plat or designation of land use with the County Clerk. Tr. pp. 97-98.




A.s the Assessor endeavored to ﬁerform her annual assessment duties, a determinaﬁon
was made either independer_ltly By the Assessor, or in consultation with the West Virginia State
Tax Department (the “Tax Department”), to concentrate upon the Walnut Springs properties
because of a recent number of sales transactions there. Tr., pp 83-84.. | |

In the course of that effort, the Assessor proceeded to create an entirely new

“neighborhood” for appraisal and assessment purposes for the 2007 tax year. Tr., p 84. It
included only the Walnut Springs properties, both developed and undeveloped, to the extent that

the Assessor understood the geographic scope of those prOpeﬁies. Tr., p. 84. At the same time, -

" the designated neighborhood excluded comparable contiguous properties. Tf. pp 115-117.
At the ti.me the Assessor was creating a hew neighborhood for the Walnut Springs
-properties, and for several years prior to that time, her office had been cited for many
deficienciés in its-annual valuation and assessment work. Tr., pp. 71-80. The Assessor’s‘office
had failed several appraisal study tests conducted by the Tax Department pursuant to the latter’s
- oversight résponsibilities. Assr’s Exs 6- 8; P.etitioners’ Exhibits [hereinafter, “Ptrs’ Exs.”] 15 -
16.. .Specifically, the tests conduéted wetre designed to reflect, in aggregate, a general measure of
compliance within permitted deviations between the Assessor’s land book values and actual

market values for the relevant period_s. The preliminary reports of the results of those tests for

| September and December of 2006, reflected a failure by the Assessor on nearly every test

conducted by the Tax Department. Assr’s Exs. 7-8” Ptrs’ Exs. 15-16.
At the Hearing, the Assessor testified that her failure to comply with the Tax Depaftment

tests was due to the recent sales of properties in Walnut Springs and that her actions for tax year

2007 would correct these deficiencies. Tr., pp. 83-84. However, the most recent assessed-to-

s




ratio studies .conducted by the Tax Department, which inciudes the Assessor’s 2007 valuations
for Walnut Springs, show continued non-compliance with those tests,” | |

The evidence in the record further reflects that the Assessor failed to update the taxable
vﬁiues of other real property in the immediate vicinity of the Walnut Springs properties so thaf
there was an enormous and unjustified deviation betwee_n the percentage of fair markét value at
which the taxable values Vof the Apf)ellants’ properties were set as compared to the taxable values
of all other real property in Monroe County. Tr., pp. 14-15; Ptrs’ Exs. 4-9.

A number of the Appellants informally learned of the Assessor’s actions during the
summer and fall of 2006, and made an attempt to communicate with her to understand her
actions and logic leading to the proposed valuation increases of property in Wa]nut Springs. In
doing so, those Appellants attempted to dgtermine tﬁe methodologies and processes by which the
Assessor was valuing their properties. However, they. were largely ﬁnsuccessful in fhis regard
other than to gain a general impression that the proposed values and resulting tax assessment's
were going to represent significant increases in the taxable values of their property, and
significant increases in their propetty taxes, for the 2007 tax year.

During the 2007 assessment, equalizaﬁon and review cycle, the Appeliants (many of.
Whohl reside and receive their mail out of State) were given very little time to cballenge the
Assessments. Specificélly, the Assessor delivered her property books to the Commission in the
last week of January and the Commission adjourned as .a board of equalization and review on the

first day it could legally do so (February 15™). This provided Appellants less than three weeks to

* See June 4, 2007 Report attached to Appellants’ Circuit Court brief. Appellants acknowledge that the

attached June 4, 2007 report is not part of the record in this matter since it did not exist prior to the date of the filing
of the Appellants” Petition to the Circuit Court. However, it is a judicially noticeable fact and public record which
clearly contradicts the Assessor’s purported defense of her actions, and further shows the continued non-compliance
of Monroe County as to this State monitored sales ratio equality standard. Further, the Appetlants’ have appealed
their 2008 property tax valuation. Some of the sales ratio equity studies done,in 2008 show continued non-
compliance by the Assessor.




actually confirm thé increased taxable values of their properties, consult with experts including
counsel, and prepare and present evidence in opposition to the Assessments. In the case at bar,
the taxable values of literally dozens of parcels of propetty including both undeveloped residue

and out-conveyed lots in Walnut Springs were subjected to massive increases. Although, to

avoid redundancy, the specific details of those increases are described under Section V. of this

Petition, at Point A. infra starting at p.11, the aggregate excessive and unequal effect of them is
further reflected in one particularly shocking measure.

Specifically, the evidence herein shows that, for 2007 taxes, there was an aggregate

increase in the taxable values of all lands in Monroe County Qf $29,59_1,216.00. Of that amouht,

$10,908,366.00, or 36.86%, is solely attributable to increases of the proposed taxable values of

the Appellants’ properties urged by the Assessor. Tr. p. 19; Ptrs” Exs. 10-11. Yet, the propérty in
Walnut Springs represents only one percent (1%) of the land area of Monroe County. Put
another way, one percent (1%) of the taxable land area Qf all the real property to be taxed in the
County in 2007 (rép_resenting -the Appellants’ mostly undeﬁeloped, rural residential properties),
would, accbrding to the Assessor’s methods, be compelled to bear 36.86% of the tOtél one-year
inéreaée in property taxes to be experienced by all County property owners.

III. ASSIGNMENTS OF ERROR

A. . THE CIRCUIT COURT ERRED IN AFFIRMING THE FAILURE OF THE
COMMISSION TO EQUALIZE THE 2007 TAXABLE VALUES OF THE
APPELLANTS’ PROPERTIES IN VIOLATION OF THE MANDATE OF THE WEST
VIRGINIA CONSTITUTION THAT TAXATION MUST BE APPLIED EQUALLY
AND UNIFORMLY THROUGHOUT THE STATE.

B. THE CIRCUIT COURT ERRED IN CONCLUDING THAT THE EXCESSIVE AND
UNEQUAL 2007 TAX ASSESSMENTS OF THE APPELLANTS’ PROPERTIES
WERE NOT THE RESULT OF INTENTIONAL AND SYSTEMATIC UNDER-
ASSESSMENTS BY THE ASSESSOR OF OTHER TAXPAYERS’ PROPERTIES IN
MONROE COUNTY IN VIOLATION OF THE APPELLANTS’ CONSTITUTIONAL
RIGHTS TO EQUAL PROTECTION OF THE LAW.




C. THE CIRCUIT COURT ERRED, AS A MATTER OF LAW, AND DISREGARDED
- THE FACTS OF THIS CASE, IN CONCLUDING THAT WEST VIRGINIA'S
STATUTORY SYSTEM FOR REVIEW OF PROPERTY TAX ASSESSMENTS DOES

NOT VIOLATE THE APPELLANTS’ RIGHTS TO DUE PROCESS OF LAW.

D. ~ THE CIRCUIT COURT ERRED, AS A MATTER OF LAW, AND DISREGARDED
THE FACTS OF THIS CASE, IN CONCLUDING THAT THE PARTICULAR
MANNER, BY WHICH THE COMMISSION USED THE STATUTORY
PROCEDURES FOR REVIEW OF THE APPELLANTS’ PROPERTY TAX
ASSESSMENTS, DID NOT OPERATE TO EFFECTIVELY VIOLATE THE
APPELLANTS’ RIGHTS TO DUE PROCESS OF LAW.

E.- THE CIRCUIT COURT ERRED, AS A MATTER OF LAW, IN DENYING THE
RIGHT OF ALL BUT ONE OF THE APPELLANTS TO ANY JUDICIAL REVIEW
OF THE DECISION OF THE COMMISSION SUSTAINING THE EXCESSIVE AND
UNEQUAL TAXABLE VALUES OF THEIR PROPERTY.
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V. DISCUSSION OF THE LAW
,Introduction |

Property taxes in West Virginia. are assessed on an annual basis. The county assessor is
charged with the duty to determine, for ad valorem property tax purpéses, the true and actual
‘value 6f all property situated in their respective counties as of july 1* of the precéding calendar
year. W.Va. Code §11-3-1.

The assessor is réquired to cbmplete that valuation work by the first day of February .each
year. Then, assessors are required to deliver to the county commission of their respective
counties the property books reflecting the proposed true and actual values of the properties in the
couﬁty. W.Va. Code §§11—3-i et seq. The county- commission is then required to equalize all
such assessments so that they will, inter se, be taxed in an equal and uniform manner. See Id;

However, as determined by the Assessor, the taxable values of the property in Walnut
Spﬁngs afe clearly not reflective of their .tme and abtual value. Likewise, the Commission did

not adjust those Assessments to be equal and uniform with the assessments of the property of

11
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other taxpayers in Monroe County. Accordingly, as the following pbints demonstrate, in
sustaining the actions of the Assessor and the Commission, the Circuit Court erred.

A. THE CIRCUIT COURT ERRED IN AFFIRMING THE FAILURE OF THE
COMMISSION TO EQUALIZE THE 2007 TAXABLE VALUES OF THE

APPELLANTS’ PROPERTIES IN VIOLATION OF THE MANDATE OF THE WEST.

VIRGINIA CONSTITUTION THAT TAXATION MUST BE APPLIED EQUALLY
AND UNIFORMLY THROUGHOUT THE STATE. ‘ '

It is a fundamental principle in the State of West Virginia that comparable properties
should be taxed equally and uniformly. This equal treatment-is guaranteed by both the_West
Virginia Constitution and the United States Constitution. The West Virginia Constitution
guarantees that, with certain express exceptions, “taxation shall be equai and uniform throughout
the S"tate, and all property, both real and personal, shall be taxed in proportion -to its value . . .. J
Art. X, Sec. 1. Moreovér, “no one species of property from which a tax may be collected shall
be taxed higher than any ofher species of property of equal value.” Id.

A systematic valuation of property at a higher percentage of its true and actua} value, than
that at which a similar species of property is valued, has long been a clear and fundamental
chstitutional violation in the State of West Virginia. Section 1, Artic]e X, W\‘/ Constitution. *

The right to equal and uniform taxation is seen as so fundamental and important to all of
the citizens and taxpayefs of the State that this Court has even applied relevant statutory
provisions in a manner which allows étanding to challenge improper assessments by individuals

and parties other than just the owner of the property being taxed.’

4 This clear and fundamental constitutional principle dates nearly to the beginning of -the State of West

Virginia as a political entity, and has been steadfastly applied by this Court throughont its history to this day. Inre
Kanawha Valley Bank, 144 W.Va. 346, 109 S.E.2d 649 (1959). In Kanawha Valley Bank, this Court, clearly
provided that a banking institution which had its shares of stock assessed at 100% of true and actual value for
property tax purposes, while other similar properties in the taxing unit were systematically assessed at a lower
percentage of their true and actual values, was entitled to have the taxable value of its stock reduced to comply with
the provisions of Section 1, Article X of the Constitution of the State of West Virginia. Id. .

This expansion of standing by this Court even includes other residents of the county not owning property,
other taxpayers of the county and impacted governmental officials. See Tug VYalley Recovery Center v. Mingo

12




1. The Appellants’ unrebuited proof that the 2007 taxable values of their properties
were not equalized with comparable properties of other taxpayers in Monroe
- County demonstrates that the Circuit Court erred in concluding that the Assessor

had properly followed the requirements of her office.

In its Order, the Circuit Court found that the Commission came to a “reasonable
conclusion” in finding that the Assessor followed state law regarding the Assessments. - See

Order, at page.?, jI2. In doing so, the Circuit_ Court cited the case of Kline v. McCloud, 174 W.

‘Va. 369, 326 S.E.2d 715 (1985), wherein this Cdurt determined that a taxpayer must “show more

~ than the fact that other property Vis ;ralued at less than true and actual value” in order to obtain
| relief under Segtion 1 of Article X of the West Virginia Constitution. See id. at Syl. pt. 1.

However, this Court has held that, to. obtain relief, a taxpayer- mﬁst present “competent

evidenCe, such as that equivalent to testimony of qualified appraisers, that the property has been

under- or over-appraised by the tax commissioner or wrongly assessed by the assessor.” Id. at

719, 373 (quoting Killen v. Logan Co. Comm’n, 170 W. Va. 602, 295, S.E.2d 689 (1985), Syl

Pt. 8), overruled in part on other grounds by In Re Tax Assessment of Foster Foundation's

Wbodlaﬁds Retirerhent Community, W.Va., November 5, 2008 (No. 33891) (referred to herein
as “Wood]ands”), at *27 (holding that a taxpayer challenging-an as§essor’s tax asscssment must
prOye by clear and convincing evidence, réther than a preponderance of the evidence, that such
tax assessﬁent is erroneous).

Contrary to the assertions of the Assessor and the County Commission in their responses

in opposition to the Petition, the Appellants did, in fact, present testimony that clearly shows that-

their property was significantly over-valued and thus “wrongly assessed by the Assessor.”

Mindfol ‘of this Court’s ruling that valuation of property for taxation purposes by an assessor

(-Jbunty Commission, 164 W.Va. 94, 261 S E.2d 165 (1979) and In Re Tax Assessments Against Pocahontas Land
Corporation, 172 W.Va. 33, 303 _S‘E.Qd 691 (1983).

13

e R




enjoys a presumption of correctness, see Woodlands, at *22 (citing Western Pocahontas Props.,

Ltd v. County Comm’ of Wetz_e_l County, 139 W. Va. 322, 431 S.E.2d 661 (1993) and In re Tax

Assessments Against Pocahontas Land Co., 172 W.Va. .53, 303 S.E.2d 691 (1983) (herein

“Pocahontas Land™) the Appellants presented the testimony of Todd Goldman, a well known and

qualified appraiser, that showed by “clear and convincing evidence” that the Assessments are, in
fact, erroneous. In hi_s testimony, Mr. Goldman referred to extensive comparative evidence of
recent sales prices of proiaefty in Monroe County, gleaned from its public records,-_in.reliance.on
this Court’s holding that the “price paid for property in an afm_’s length transaction, while not

conclusive, is relevant evidence of true and actual value.” Kline v. McCloud, supra. at 725,

379. |

First, Mr. Goldman, testified that, for the several dozen. parcels of the Appellants’
property in Walnut Springs, fhe Assessor’s values ranged from a ]0\%/ of 15% of récent salés
.prices,to .a high of 438% of recent sales prices, with an average value, being proposed by the
Assessor, of 152% of documented recent sales pitices. Tr., pp. 13-14; Ptrs’ Ex. 4.

The foregding evidence was not rebutted by the Assessor. Incredibly, the Assessor, in
her own testimony and through her counsel’s arguments, admitted. that the sales prices for those
prop'erties were the best evidence to support a determjnétion of true and actual value, yet the -

Assessor’s methodology valued those properties at 152% of their average 'sales price.®

6 The Assessor pointed to some minimal discrepancy between the contract prices utilized by Mr. Goldman to

determine recent sales prices of a few of the Taxpayers’ parcels. However, even after making the mathematical
adjustments to accommodate the Assessor’s reliance on the net rebated sales contract values for those properties, the
actual effect on Mr. Goldman’s calculations, exhibits and opinions represent an entirely insignificant deviation from
his original exhibit. Specifically, his exhibit originally reflected an average value set by the Assessor to be 152.81%
of average recent sales prices; while the adjustment to conform to the Assessor’s data only changes that to an
average value of 152.22% of recent sales prices that the Assessor would set for the Taxpayers’ properties.
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At the Hearing, Mr. Goldman next presented evidence of a random sample that he -
performed of 113 sales of -parcels of other property from other parts of Monroe County. Tr., pp.
14-15; Pirs’ BEx. 5. The 2007 values for those propertics, as presented by the Assessor to the
Conﬁnission were, on average,.on]y 38.15% of true aﬁd actual value as sho_wn by the analysis of
recent sales prices (Which were obtained {rom the public records of Monroe County). ig.

Appellant’s expert further sampled several dozen properties throughout the county that
sold subsequent to July 1, 2006. The analysis of that data reflect that the taxable values
- presented by the Assessor to the Commission for those sample properties were, on average, only
47.13% of their true and actual values as reflected by their recent sales prices. Tr, p.15; Ptrs” Ex.
6. Additionally, -Appellant’s expert foﬁnd six (6) propexties in the sample whose taxable values,
as set By the Assessor, were léss than eight percent (8%) of their recent sales price and averaged
| only 5.42% of their sale prices. Tr., p. 15; Ptrs’ Ex. 7 Because Mr. Goldman’s testil;lony
presented clear and convihsing evidence that the Assessments were erroneous, the Appellants
easily satisfied their “clear and convincing” burden of proof as fecsntly reaffirmed by this
Court’s decision in Woodlands, at *32.

| On the other hand, the Assessor’s testimony and methodologies show that she clearly
does not understand tﬁe nature ~of her statutofily imposed duties and, as a result, utilised an
illogical and unfair method. Central to a uniform and équal system of taxation is “uniformityl n
both msthodology and fesu]t.” Killen v. Logan County Comm., 170 W.Va. 602, 619, 295 S.E.
2d 689, 706 (1982) (overruled in part on other grounds by Woodlands, W.Va., November 5,
2008, No. 33891). Here, the unrsfuted e‘l/idence of the ‘non—uniform and unsqual results of the

Assessor’s determinations of the taxable values of the Appellants’ properties is immutable proof
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that her metiiods in making those determinations were neither uniform with, nor equal to, the
methods éhe used to determine the taxable values of all other properties in Monroe County.

First, the Assessor could not adequately explain the basis of her Assessments. Further,
when questioned about Assris Exs. 8-9, and Ptrs’ Exs. 15-16, the Assessor could not identify or
explain the various tests undertaken by the State Tax Department to measure fairness and
equality of .the Monroe County land books. Tr, pp. 71-78. She could not identify the types of -
 tests, how they worked, the namés of the tests or how they measured equality or fairness of the

property tax values she had set. If one fairly evaluates the exhibits and the Assessor’s testimony,
it is clear that she did not have any understanding of the various tests that are appliéd by the Tax
.Department. Assr’s Exs. 8-9; Ptrs’ Exs. 15-16.

The Assessor’s testirnony regardmg Appellants’ restrictive land covenants is even more
' corifused but that testimony is important smce her testimony, as to how she deflned the
boundaries of the new neighborhood” she created for Walnut Springs, clearly indicates her_lack
of knowledge of the appraisal process, which then resulted in hér presentation of the unfair,
unequal and non-uniform taxable values for the Appellants properties.

The Assessor vacillated in changing her testimony at several points as to what the
restrictive covenants applicable to the Appellants’ properties permitted or did not permit. It at
least appeared at the completion of her testimony, that she did aéknc)wledge that the restrictive
covenants did not preclude the dev_elopment-of th.e residue of Walnut Springs as commercial
propei‘ty. Tr; pp. 78-81, 1'07—110. At the same time, she asserted in her testimony and admits
that, in setting its value, she made a determination that the residue is residential property and
must be appraised as such since she believed that the “proposed use” of the residue was

residential. Tr. pp 79-80. Such an action clearly violates applicable West Virginia law.
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Spé:cifically, W.Va. Code §11-3-1b(c) expressly prohibits the Assessor from considering
or using a proposed fﬁture use of a property to- détermi'ne its value for curreﬁt fax purpbses.
Thus, it is a further clear viblation of equalization standards when she substantially increased the
taxable value of this poténtially commercial property while admitting she had not adjusted the
taxable value of any other commercial property in Monroe County in the current or récent years |
because she didlnot have adequate sales data to do so. Tr.; pp. 78-81.

The Assessor’s festimony blames her office’s many years’ deficiencies in property tax
assessments, and its failure of the 2006 Tax Department compliance testing (Assr’s Exs. 8-9;
Ptrs” Exs. 15—16), on the sales in Walnl;t Springs. However, other than stating h.er unsupported-
opiﬁion' to that effect, the Assessor provided no specific documentary evidence or testimony
Which show'e_d that her failure to meet the State’s requirem_ents, was in fact, a résult of -
transactions involving the Walnut Spring properties. In fact, Vsubsequent data from the Tax
'Departmeﬁt indicates that all the assessments in Monroe Couﬁty continue to be oﬁt of
compliance. See n.3, supra (June 4, 2007 Report attached to Appellant’s Circuit Couﬁ brief).
Indeed, in her own Response to Appellant’s Petition for Appeal (the “Asées'sor’s.Response”), she
acknowledges the historic ullldervaluationlof real property in Monroe County.. See Assessor’s
Response at pp. 3-4,
| The Assessor’s attempt to blame her performancé deficiencies on the Walnut Springs
properties lacks credibi'lity for several reasons. First, many sales transactions in the Walnut
S.prings area oc\curredj prior to July 1, 2005, aﬁd would have, if her contention ié to be believed,
caused these :a;ame problems in the prior 2006 tax yelar. A review of Assessor’s Exhibits. 8-9 and
Appellants’ Exhibits. 15-16 clearly S'Hows that the sampling used by the Tax Department in

testing her performance was from several parts _of Monroe County — not just Walnut pring's.
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Second, the testimony of Ms. Huffman and the evidence in the record indicates a pattern
of deficiencies in tﬁe Assessor’s property tax values going back several years pﬁor to the time of
the first Walnut Springs sales. Tr., pp. 70-78, 112-115; Assr’s Exs. A-6 ~A-9; Pirs’ Exs. 14—16. :

| Finally, if the Asseséor does not understand how the Tax Deparﬁnent’s tests work, how they are
applied, and what data they are designed to measure, she cannot be_ viewed as a credible witness
to opine as to the reasons why the values .she set for Monroe County property taxes in 2007 did
not comply with those various tests. Tr. pp. 70-76.

Ultiinately, the Assessor was force_d to acknowledge that the longstanding, intentional
andlsystemat'ic undervaluation of reél property in Monroe County predates the sales activity
occutring in Walnut Springs, and was left to merely claim that she was attempting to correct it.
Tr., pp-77-80. Aﬁpellants’ expert analysis and cited exhibits establish beyond question that the
Assessor’s resuits could not more clearly describe a system which epitomizes unfairness,
inequality and non—unifbnnity. The evideqce preseﬂts a clear showing of an intentional and
syStemaﬁic over-valuation of Appellants’ properties and a systematic and intentional under-
valuation of ofher properties. According’ly, the Circuit Court erred in finding that the Assessor
| followed West Virginia law in deteﬁnjning the Assessments. |

2. The Monroe County Assessor acted arbitrarily in designating the Appellants’
properties as a separate neighborhood for property tax valuation purposes.

The Assessor’s selection of Walnut Springs as a new, separate “neighborhood” for
valuation adjustments without including identical contiguous or prox1mate properties or other
similar neighborhoods, with similar geography and infrastructure, is a clear violation of
applicable standards of fairness and equal.ity. The Appellants assert that the development of
these facts clearly shows that the Assessor made.no effort or attempt (even though the sales data

was available for her to do s0) to treat similarly situated property the same.
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Further, the record reflects that the creation of the neighborhood was solely for the -

purpose of increésing property tax assessments in Walnuf; Springs and was undertaken by the
Assessor without having even a basic understanding of the neighborhood valuation methodology
generally, or applying it in. a similar manner to other comparable neighborhoods in Monroe
_ County. Tr. pp. 119-122. Todd Goldman’s testimony and Appellants’ Exhibit 8, further point
oﬁt the absurdity and unfairness of tﬁe Mon_r_oe County property tax values as presented by the
Assessor in her 2007 land books. Specifically, this Exhibit ideﬁtifies dozens of properties which
aré either contiguous, or in close proximity, to Walnut Springs. The Asseséor further admitted in
her testimony, (see Tr., p.117) that - these properties basically had the same physical
char&cteﬁstics and development status as, anci geographic proximity to, those in Walnut Springs.

However, since they were not included within the geographic confines of her newly and
arbitrarily created neighborhood for Walnut Springs, the taxable values the Assessor would set
for those conﬁgubus and proximate other properties are not anywhere near the average of 152%
of true and actual valués she would assign to the Walnut Springs properties. Instead, she é.et the
taxable values of tﬁe other properties to be, on average, $606.00 per acre, as compared to the
taxable values of the Appeliants’ pfoperties which she set, on average, in a range between
-$26,000.00 to $30,000.00 per acre. Tr. ﬁp. 17—20, 34; Purs” Ex. 11.

Todd Goldman’s testimony and. Appellants” Exhibit 9, further show the absurd
relationship between the values urged by the Assessor for the Appellants’ properties when
compared to the values she would set for properties in a comparable neighborhood in Monroe
County. Longﬁew Estatcs is a subdivision in Monroe County that has more completely

developed infrastructure, water, sewer, roads, etc. than Walnut Springs. However, a detailed
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sampling of the Longvif.:w‘ Estates properties refiecté that the values in the 2007 land books
proposed by the Assessor for them are at an average of $2,6’40.50 pér acre. Tr. p.'18. |

Thus, in establishing only a separate new neighborhood for Walnut Springs, the Assessor
singled out the Appellants for taxation that was neither equal nor uniform with comparable
properties in Monrée County. Thus, the implication by the Assessor and the Commission that
the Assessor’s creation of this purported “new ncighborhood” is somehow an objective process
which the Assessor routinely applied thrdughout Monroe Coﬁnty is i)atently false.

3. The Commission, sitting as a Board of Equalization and Review, abjectly failed
to perform its duty to equalize 2007 property tax assessments in Monroe County.

The primary obligation of the Commission sitting asa Board of Equalization and Review
is embodied'in its name, to-wit: equalization. Common sense indicates that exclusi\}e reliance on
recent selling prices inherently precludes eéualization .ﬁnless éll properties in the county have
sold récently, which clearly has not occurred. Given that thé Assessor’s property tax valueé
c'lcarly- had failed the Seﬁtembér 21, 2006 and the beéember_ 14, 2006, Tax Department
statistical aﬁalysis (Assr’s Exs. 8-9; Ptrs’ Exs. 5-16), her failure to ﬁndertakerahy actions to
accommodate this unequal and disparate treafment is a violation of law, and when upheld b'y the
Commission, is, likewise, a violation of its d.uty. should to correct and equalize property tax
assessments. WV State Constitution, Article X, Section 1; W.Va. Code §11-3-24.

The result of the Assessor’s methodology and the systematic ﬁhdervaluation of other
property by her office must be seen as an intentional discrimination against Appellants in

violation of the equal and uniform taxation provisions of Section 1, Article X of the West

Virginia Constitution as applied to Appellants. See Kline v. McCloud, 174 W. Va. 369, 326

S.E.2d 715, Syl. Pt. 1 (1985) (requiring a showing of intentional and systematic undervaluation
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in order to obtain relief under Section 1, Article X ).” The Circuit Court’s holding to the contrary

was clear error.

B. THE CIRCUIT COURT ERRED IN CONCLUDING THAT THE EXCESSIVE AND
UNEQUAL 2007 TAX ASSESSMENTS OF THE APPELLANTS’ PROPERTIES
WERE NOT THE RESULT OF INTENTIONAL AND SYSTEMATIC UNDER-
ASSESSMENTS BY THE ASSESSOR OF OTHER TAXPAYERS’ PROPERTIES IN
MONROE COUNTY IN VIOLATION OF THE APPELLANTS’ CONSTITUTIONAL
RIGHTS TO EQUAL PROTECTION OF THE LAW.

1.. Equal protection does not allow the Assessor to intentionally and systematically
assess recently sold properties at (or above) their current selling prices while not

making comparable adjustments to properties that have not been recently sold.
| .

A similar Concept to the equal and u_ﬁiform clause in Article 1, Secﬁon X of the West

Virginia Constitution is embedded in the Equal Protection Clause of the Fourteenth Amendment

of the United States Constitution. The case of Allegheny Pittsburgh Coal Co. v. County

Commission of Webster Countv, 488 U.S. 336 (1989) (cited herein as “Allegheny”) illustrate.s
these concepts and is authority that conirols fhe outcome of the present'inatter. In Allegheny, on
Jacts essentially identical to rﬁese, the United States Supreme Court held — in an extraordinary
unanimous 9-0 decision — that the pfoperty tax values set by the Assessor of Webster County,
West Virginia violated the Equal Protection Clause of the United States Constitution.

In that cése, the assessor had set the value of certain property, for real property tax

purposes, at a figure equal to fifty percent (50%) of the price paid for that property during a

T With regard to intent, this Court, in In Re U.S. Steel, 165 W.Va. 373, 268 S.E.2d 128 (1980), considered
whether it was an intentional discrimination against a taxpayer by knowingly applying a different formula to the
computation of its property taxes than that generally used for the property of all other owners of similar species of
property. This Court ruled that such discrimination cannot be excused as a sporadic deviation and that the
aggrieved taxpayer was entitled to have its taxes computed in the same manner and on the same basis as other more
favored taxpayers. In Re U.S. Steel, (supra), this Court stated “Appellant also argues persuasively that the action of
the Circuit Court in setting the assessed value of their property at 100% of the appraised value, while allowing the
assessed value to the other coal properties in the County to remain at 68% of their appraised values, denies them
their right to equal protection and due process of law under the 14™ Amendment to the Constitution of the United
States. Considering our disposition of this case on the basis of the [assessments’ violation of the Equal and Uniform -
Taxation mandate of the] West Virginia Constitution, we need not reach the Federal Constitutional questions
presented.” In Re U.S. Steel, 268 S.E.2d, at page 125. , :
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recent arm’s length traneaction (.i.e., as with the preeent ﬁatter, the Webster County Assessor
relied on recent seles figures). Under that approach, hoozever the values of the' recently solo
properties were then set for tax purposes at rough]y 8 to 35 times more than the values of
comparable. nelghbormg property wh1ch had not been recent]y sold. The United States Supreme
Court, on the bas1s of those facts, found that the conduct of the Webster County assessor violated
those taxpayers’ federal constitutional nghts to equal protection of the law.

Tn its Allegheny decmon, the Court al_so concluded that the real property tax assessment
system, utilized by phe Webster County Assessor, systemati'cally and intentionally discriminated
against the coal compaoies there in question in violation of the Equal Protection Clause of the
United States Consti_tution and rejected the argument that AlIegheny Pittsburgh Coal sh.ould be
limited to seeking relief which would require that the assessments of other taxpayers’\properties
be raised to reflect true market values. | |

Whﬂe the Court,. in Allegheny, did observe that disgruntled landowners have no
constitutional complamt s1mp]y because their property is assessed for real property purposes at a
' percentage of the price paid for it in a recent arm’s length transaction, the leap by the Assessor
and the Commlssmn {the “Comnussmn s Response”) in theu‘ Responses to the Appellants

Petition to this Court sec Assessor’s Response at pp. 25-30, Commission’s Brief, at pp- 15-17,

that such mere dicta somehow justifies the Assessor’s discriminatory treatment of the Appellants
is at the very least, simplistic and misplaced and more likely, misleading.

Both the facts and the legal logic of Allegheny, (supra), are so similar to those i in the case
at bap that it would appear almost impossible to reconcile a different result. Appellants in this
case assert that the excessive and unequal Assessments are the result of a similarly intentional

plan by the Assessor to discriminate against them. The result of the Assessor’s intentional
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a_ctiéns is to valﬁe Appellants’ property at a much greater portion of their true and actual value
than the portion used for the cdmparable real property of others within Monroe County. 8

Here, the Assessor’s own édmiss_:ion and the Tax Department’s testing clearly show that,
'genérally, property tax values in Monroe County are suspect and clearly have been for years.
Indeed, there has been an ongoing sjstemaﬁc and intentional under-valuation of real property not
only in the immediate geographic vicinity of the Appellants’ properties but throughout the
county‘. The evidence in the record which' supports this includes fhe'Assessof’s admissions of
that deficiency and hqr purported remediés to cure it.

Specifically, the testimoriy and'documentary evidence clearly shows that; for a number of

years, the Monroe County Assessor’s office has not been in compliance wiih applicable

standards and tests applied by the Tax Department designed to assure that property is taxed -

uniformly and equally throughout the county. Tr., PpP- 71~80; Asst’s Exs. 5, 9; Ptrs’ Exs. 5 - 9,
15-16. The evidence clearly reflects that the Assessor, due to her office’s having cleariy been,
for several years, out of compliance with State standards measuring whether all iaropenieé wel:e
| being treated equally and valued properly, attempted to resolve those disparities by selecting out
the Appellants and théir properties for special treatment. Tr. pp 83-86; Ptrs’ Exs. 5-16.

Thus, . because Appellants-’ properties were reéently purchased, it was easier for the

Assessor 10 substantially increase the appraisals for those properties, while continuing her

8 This Court has clearly provided that similar actions by other assessors in other counties at other times,

requires a remedy for the Appellants herein which will allow for similar treatment of their properties, and does not
necessarily require an increase in all of the other undervalued properties which are valued for tax purposes at a lesser
percentage of true and actval/fair market value. The permitted remedy can be a decrease of the taxable values of the
Appellants’ properties to an appropriate range which brings them into conformance with the values of similar
properties. See In Re U.S. Steel Corporation, 165 W.Va. 373, 268 S.E.2d 128 (1980), In Re Kanawha Valley Bank,
144 W.Va. 346, 109 S.E.2d 649 (1959), and Allegheny, 488 U.S. 336 (1989). : -
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intentional and systematic undervé]uéltion of simﬂar'species of real property throughout the rest
of Monroé County — even in the imrﬁediate vicinity of Appellants’ properties.

As shown, supra., the Wélnut Springs properties, oWned by Appellants and the subject of
appeal' in this matter, - were specifically. and intentionally selected out by the Assessor for
discriminatory taxation by creating an entirely new neighborhood. Tr_. PpP- .95—98, 114-121. That
action is at least as overt and intentional as the actions éf the Assessor of Webster County in thé.
' Aﬁegheny case. In fact, the degree of disparate tax valuations and resulting disparate tax
Habi]ities, faced by the taxpayers in Allegheny, as a percentage of true gnd actual value, is not
nearly as great as that presented by the case currently before this Court. Specifically, those other
Monroe County taxpayers’ properties are valued on average at not more than 38% of fair market
value, as opposed to the Appellanté’ properties which are valued at an average of 150% of their
fair market value. |

- Thus, West Virginia case law cited herein and the United States Supreme Court decision.
iﬁ Allegheny, clearly shows that the Appellants are entitled to the relief they requested, i.e., an
appropriate reduction of the value of their properties for tax purposes to a percentage of true and
actual that is in line with what evidence in the record réveals_ that other similar propetties are

valued for such purposes. ®

f The Appellants’ new-comer and non-resident status makes the Assessor’s discriminatory treatment of them

all the more pernicious under the United States Constitution. U.S. Constitution, Amend V, U.S. Constitution,
Amend. X1V, Section 5. Mountain America is a limited liability company, formed in 2004, that operates in West
Virginia as a foreign entity whose purpose is to develop residential communities in Monroe and neighboring
counties. Many of the other individual Appellants are either new-comers to West Virginia, or purchased their
Walnut Springs lots to build second homes and presently remain non-residents of West Virginia. Given that similar
comimunities i.e., Longview Estates, and other long-term residents of Monroe County were not taxed in the same
manner as Appellants, the discriminatory actions of the Assessor reflects an unconstitutional bias against Mountain
America, and each of the individual Appellants who are either new to Monroe County or who remdin non-residents
of West Virginia. Thus, this case presents the classic “Welcome Stranger” property tax discrimination that the
United States Supreme Court unanimously rejected in Allegheny Indeed, on many other occasions and in many
~other legal settings, the United States Supreme Court has found such discrimination as violative of the Constitution.
See, Eg. Armco v. Hardesty, 469 1.S. 912 (1984) (finding, on Commerce Clause grounds, that no state may, in a
discriminatory manner, tax the products manufactured or the business operations performed in any other state).
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2. In this case, the Assessor’s purported modest across-the-board increases of the

taxable values of the property of other taxpayers would not seasonably cure the

inequality with the taxable values she set for the Appellants’ properties, even if
the latter were frozen in thé meantime.

In her testimony, the Assessor admits that she waé aware of the systematic
undervaluation of property in Monroe 'Cou.nty. However, she claims that she attempted to
alleviate years of intentional and sysfematic undervaluation of properties in Monroe County by
.undertaking annual across—the-boafd increases in order to in_érease generally all real property
values in the County for tax purposes. Tr., pp 92-94, 112—1 15,

The serious flaws in this cpntention are seyefal. Co_mmon sensc dictates that if the base
lvalues at any beginning point are not fair, equal and unifomi ih proportion 'to.fair market value as.
to;\ all of the properties within a particular species, any equal across-the-board increase of all such
propertie_s' will, | by simple' mathematical necessity, simply assure a pérpetuation of fhat
unfairness, inequahty‘ and ﬁon—uniformity_and will, inétead; assure that the inequality will never
' be remedied. The Assessor attempted to explain her across-the-board increase as follows:

Q [by Appellants” Counsel]. Let me ask you this question:
There’s been some testimony that the values, and the Property
Valuation Commission has indicated that for ten years the actions
in Monroe County were not up to snuff, also you had testified that
under your predecessor assessor there were some problems that
you ftried to correct. Let’s assume, before you became assessor,
that the values of the properties were not correct, they were not fair
and equal. By increasing everything by a set percentage, would
you explain to me how that would accomplish faimess and
equality?

A [by Assessor] It won’t them first two ycars it’s going to take a
while. Next year - -

Q. I'm sotry, go ahead. :

A. Next year [ will probably raise them again.

Q. Wouldn’t you agree with me that if we have two picces of
property, and one of them is assessed 20 percent of fair market
value, and the other is assessed at 80 percent of fair market value,
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that when you raise all of them by a uniform percentage, all you
are doing is perpetuating the inequality? _
A. Pm raising them, and I'm going to have to keep doing a study
to make sure those don’t go over.
Q. Let me back up to my question. Wouldn’t you agree with me
that if you have a piece of property, starting at whatever base you
want to pick — before you were assessor, let’s go back to before
you were assessor. A piece of property that was appraised at 40
percent of fair market value, and another that was appraised at 80
percent of fair market value, if you raise both of those properties
by 6 percent, haven’t you continued the inequality between the two
- parcels?
A. Tguess. Tr., pp. 113-114.

The record reflects that the average property in the county.is appraised for 47 percent of
what it has rec'ently sold for. Tr. p.15; Ptrs’ Ex. 10.. However, if, as she claims, the Assessor
applies an annual “across the board” increase of six percent (6%).1:0 bring her values in line with
2007 levels (even if she lowered and froze the values of the Walnut Springs properties to just.
100% of 2007 levels in the meantime) absent any appreéi'ation,- it would rtake‘ thirteen (13) years
to achieve constitutional equalization. That iS. hardly the seasonable cure to temporary mequality
that might be said to sli ghﬂ)-/ mitigate the abject lack of equalization here,

Further, settled legal authority indicates that an equal across-the-board increase;, within
the same specieé of property, is an improper method of valuation for assessors in this State and
- violative of Sec;ﬁon' 1, Article X of the Constitution of the State of West Virginia cited above.

See In Re Kanawha Valley Bank, 144 W.Va. 346, 109 S.E.2d 649 (1959) and U.S. Steel, 165

W.Va. 373, '268 S.E.2d 128 (1980) (herein “U. S. Steel”), ‘and also reported opinions by the
~Attorney General of the State of West  Virginia, specifically excluding an across-the-board
approach to increasing values for a particular species of property. 51 Op. of the Atty. Gen 542

(1965).
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Therefore, by disregardiﬁé and misapplying the mandates of Allegheny and the foregoing
precedehts of this Court, the Circuit Court erred m failing to overrule the Asséssments WhiCh, as
applied to Appellants, violate their ri ghts to equal protection of the law.

C. THE CIRCUIT COURT ERRED, AS A MATTER OF LLAW, AND DISREGARDED

THE FACTS OF THIS CASE, IN CONCLUDING THAT WEST VIRGINIA’S

STATUTORY SYSTEM FOR REVIEW OF PROPERTY TAX ASSESSMENTS DOES
NOT VIOLATE THE APPELLANTS’ RIGHTS TO DUE PROCESS OF LAW. :

1. The Appellants respectfully preserve their contention that the arrangement in W.Va.

Code §11-3-24, whereby the County Commission reviews taxpayers’ challenges to

property tax assessments, facially violates their rights to due process of law.

With full respect and deference to the immediafely dispositive legal significanée of this
Honorable Court’s holding nine dayé ago, that the review of challenges to property tax
assessments under W. Va. Code §11-3-24 is facially constitutional, see Woodlands, W.Va.,
November 5, 2008 (No. 33891), at *20, for the purposes of possibly necessary further appeals in
this matter, the Appellants respectfully hereby preserve their assignment of error to the contrary.
.HoWever, in doihg so, given the Court’s holding in Woodlands, and in the interests of time and _
space, the Appellants hereby refer the Court to the authorities cited and points made in the
porﬁons of their Petition expressly addressing that particular quf:stion.10

2. In concluding that West Virginia’s statutory system for review of property tax.

assessments by the County Commission does not violate the Appeilants rights to due

process of law, the Circuit Court erroneously disregarded the direct personal pecuniary
interest the members of the County Commission had in the outcome of the Appellants’
challenge of the Assessments.

In Woodlands, this Court held that the Commission’s overarching interest, as the
| govemmenfal'body charged with superintendence of the fiscal affairs of the county, in the

outcome of every challenge to its tax base, was not a sufficient conflict of interest to support a

taxpayer’s due process violation claim in deciding the outcome of such challenges. Id. at *20. |

10 Appellants’ Petition to this Court, Section V.C.1, pp. 26-28.
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In doing so, this Cotlrt held that only a direct pecuniary interest — apparently personal instead of
official in nature — could sustain such a cIM-ﬁ. Id.

In so holding, the Court overlooked the direct, pecuniary interest the Commissioners
have in'the outcome of property tax assessmertt challenges by virtue of the ekpress terms of the
provisions of West Virginia’s statutes; setting the compensation for those officials. Specifically,
the Legislature found long ago that there should be “a direct correlation” between the amount of
the assessed value of property in a county and the amount of the compensation to be paid its
various élected officials, including cotmty commissioners. W.Va‘. Code § 7-7-1. |

At:ﬁng on that fi_nding, the Legislature established a sliding scale of statutory
compensation for county officials that rises in amount as the assessed valuation of the property in
the cosnty' increases. W.Va. Code §8§ _7-7—3 and 7-7-4. Moreover, as the evidence in this case
indicates, by virtue of those_statutdry provisions, the salaries authorized for the members of the
Commission, did, in fact, increase — in large msasure because of the excessive Assessments tﬁey
sustained against the Appellants.

Specifically, at the Hearing, the Appellants presented evidence basetl upon work
pérf_ormed by their expert, Todd Goldman,. that demonstrates the foregoing point. See
Appellant’s E)thibit P-11, entitled “Exhibit H, Portion of Tax Appraisal Attributed to Walnut
Springs.” As the exhibit and sup_porting testimony explain, the assessed value of just the land in
.Monroe County increased from 2006 to 2007 by almost $ 18 million, of which nearly 37 percent,
or more than $6 5 million of that one-year increase, is due to the increase of the Appellants’
property at Walnut Springs. See Appellant’s Exhibit 11, entitled “Exhibit H, Portion of Tax

Appraisal Attributed to Walnut Springs”, Tr., p. 34.
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For the year in que.stion, the total gross assessed valuation of all property in Monroe
County (the measure used under W.Va. Code §§ 7-7-3 and 7—7-4 to classify counties and té set
~ county officials_’ compensation), ihcluding land, improvements and personal property, for

increased more than $3O million over that total for the preceding tax year. ! Uﬁdér the cited
statutory scheme, as a result of that increase in assessed values on all properties (approximately
20% of which was imposed on the Appellants), Monroe Coimty moved from éompensation
classification 9 to compensatién classification 8. W.V?L Code §')’-7-3. Thus, as a result of th;air
actibns in upholding the assessed values sef by the Assessor for 2007 taxes, each of the members
of _th¢ County Comnﬁssidn became eﬁtitled to salary increases of $660 for their part-time
pos_itions.'12

Thus, the statutory scheme fo;' compensation of county commissioners in West Virginia
gjyes them a direct pecuniary interest in the outcome of propcrty tax assessment appeals. |

3. Even if any one particular aspect of the system by which thé West Virginia statutes

provide for the review of challenges to property tax assessments is not seen, in isolation,

as violative of due process standards, the cumulative effect of the numerous aspects of

that system — all prejudicial to taxpayers’ interests — does, on its face and in practical

operation, violate those standards.

The inherent institutional bias, against tﬁe Appellants and other taxpayers seeking review
of their property tax assessments under West Virginia’s statutes governing such matters, does not

end with the role of the county commission. = The statutory scheme itself demonstrates that

virtually every aspect of it is strongly aligned in favor of any assessment being challenged.

= The grand total of the assessed value of all classes of property in Monroe County (taxable and exempt) for

tax year 2006 was $270,563,711 making Monroe County a Class 9 County as provided in W.Va. Code §7-7-3(b).
2006 Monroe County Real and Personal Property Books . The increase in the assessed value of all property (more
than $30 million} in Monroe County from fiscal year 2006-2007 to fiscal year 2007-2008, resulted in a total assessed
value of over $300,000,000 and, under W.Va. Code §7-7-3(b), made Monroe County for the 2007 tax year (the year
at issue in this case) 2 Class 8 County. Id. and 2007 Monroe County Real and Personal Property Books, -

12 Starting in 2006, the statutory salary for the part-time position of a county commissioner in a Class 9
County was $24,420, while the salary for a county commissioner in a Class 8 County. was $25,080, a difference of
$660. W.Va. Code §7-7-4(c)(5). .
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At is_s‘ue in any tax valuation dispute is the Assessor’s proposed taxable value of the
taxpayer’s property. Yet, during the adversarial stage of a heafing before the Commission sitting
as the board of equalizatioh and review, the statute directs the Assessor tb “attend and render
every assistance possible [to the commission] in connection with such [proposed taxable
values].” W.Va. que § 11-3-24. In effect, the Commission, sitting as the. board, has, in the
Assessor, a étatutorily assigned advocate for its interests in maximiziné its revenue, ;Vhile at the
same time the Commission is operaﬁng under the legal fiction that it is a neutral judge of the

matter that directly affects those very interests.

Likewise, the elected county prosecuting attorney is, by law, the general legal counsel to
the county commission. See W.Va. Code § 7-4-1. In the context of a hearing, of a taxpayer’s

challenge fo the taxable value proposed by the county assessor for his property, before a county .

commission sitting as the board of equalization and review, both the county commission and the

county assessor (a party litigant before the commission opposing the taxpayer) are entitled to call

on the prosecuting attorney to assist them at that hearing. See Pocahontas Land, 172 W. Va. 53,

303 S.E.2d 691 (1983), supra.

| Moreover, except in case_s. involving hatural resource or industrial property, on appeals of
- decisions of the county commission, the prosecuting‘attomey islrequired to appear to represent
the interests of the vaﬂous property tax levying bodiés, to-wit: the county, the State and the
scholol district. See W.Va. Code §§ 11-1C-10¢h), 11-3-25. The duplicity and conflicts inherent
in the structured interplay of such multiple roles, of the coﬁnt}? assessor and the prosecuting
attorney with the county commission, fly in the face of the standard 6f a neutral hearing that due

process demands.”” Beyond the inherent bias of the officials in charge of it, there are numerous

1B It should be noted that, like the members of the Commission, the Assessor and the Prosecuting Attorney,

also have a direct, personal pecuniary interest in the outcome of challenges to assessed values, when the amount of
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other aspects of West Virginia’s system for review of propcrty tax aésessments which,
separately, and collectlvely, also operate to deny due process to taxpayers

Specifically, the West Virginia Constitution requires that, except for the effect of tax rate
classifications based on usage, and certain exémptions, the taxation of property shall be equaJ
and uniform throughout the State, and that property shall be taxed in proportion to its value to be

ascertained by law. W.Va. Const. Art. X, § 1. As this Court has repezitedly held, “determining

‘true and actual value’ is the first step in taxing real property.” Kline v. McCloud, 174 W. Va.
369, 372, 326 S.E.2d 715 (1985). Further, “‘[t]rue and actual value’ means fair market value-
what property would sell for if sold on the open market.”” Id. (citing W. Va. Code §11-3-1). -
Thus, under West Virginia law, the two primary grounds on which a taxpayer can
challenge ‘the proposed taxable value of his or her property are: (a) that the proposed taxablé
-value is excessive because it exceeds t_he true and actual value of the property, and/or (b) that the
_pfoposed taxable value is not equalized in relation .t_o the proposed taxable values of other,

similar property in the county because the proposed taxable value of the taxpayer’s- property

represents a higher percentage of its true and actual value than the proposed taxable values of -

other properties in the i:ounty are as a percentage of their respective true and actual values.
Integral to raising a challenge to a proposed taxable value on either ground is timely

access to information about the true and actual values and proposed taxable values of other

taxpayers’ properﬁes. As a practical matter, the former can only be ascertained by engaging the

services of a professional appraiser to survey recent sales of comparable properties and the latter

their County’s assessed valuation for all property can be raised enough to put them in the next higher statutory
classification. W.Va. Code §7-7-4(e)(7).
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typically requires. the filing of a request under the Freedom bf Information Act (FOIA) to
actually obtain access to the assessor’s ‘pr‘oposed p'roperty books containing such data.'

Eyen if the essential information about other taxpayers’ Vasse.ssm'ents was readily
available, the time a taxpayer has to use it to prepare a challenge to the proposed taxable value of
- his property is unreasonably limited. Of course, a taxpayer will only be able to know the taxable
Vaiue proposed for his property if he either: (a) re;eives a notice of an increased taxable value

from the assessor as little as fifteen (15) days before the board of equalization and review first

meets; or (b) inquires of the assessor once the property books are completed as late as the first -

day of February in any given year.

The Legislature has provided that county commissions sit as boards of ¢quajizétion and
review only during the month of February, thus leaving taxpayé;s with scarce time to ﬁ_repare
challenges to a taxable value once made knoﬁzn to them. The inadequacy of such an abbreviated
opportunity for review often is exacerbated as the law allows the county commission to adjourn
as a boaid pf equalization and review as early as the fifteenth day of February.

The practical effect of such constricted time frames, for a taxpayer’s preparation of a

7

challenge to a proposed taxable value, is to inhefently limit the effectiveness of any such

cihallenge — particularly one based on a claim of unequalized or discriminatory treatment

involving proof of the proposed taxable values of numerous other comparable properties. Given

14 None of these costly actions are within the means of most individuals and small businesses. Moreover,

given the few weeks (or even days) between the time a taxpayer receives the earliest notice of the proposed taxable
valueés of his own property and the time when he must present a challenge to that value, the practical opportunity to
effectively use such data is virtually nil even if a taxpayer can afford to obtain it by such costly and inconvenient
means. Thus, even in the case of larger, better-funded business entities, it is not so much the cost of such actions,
but the brief time allowed to take them that make the opportunity to do so largely unavailing.
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the unuéually high burden of proof imposed on such a taxpayer, the actual prejudice of such tirﬁe
constraints is only compounded. |

The United States Supreme Court has held, “[t]he fundamental requisite of due process of
law is the opportunity to be heard ... [with such hearing] at a meaningful time and in a
meanihgful manner.” '° In the pfesent context, these priﬁciples of due process require that a
taxpayer have timely and adequate notice detailing the reasons for the assessments, and a
_reasonable opportunity to prepare and present a challenge of the same with his own arguments
and evidence to an impartial official. Clearly, that does not describe West Virginia’s system of
review of ad valorem property tax assessments.

Just as “justice delayed is justice denied,” justice for a litigant prematurely rushed to and

through a hearing is also justice denied. The right to a hearing is one of the rudiments of fair -

play assured by due process and there can be no compromise on the footing of convenience or

,ex'pediency when that minimal requirement has been neglected or otherwise rendered

meaningleés. See Endler v. Schutzbank, 68 Cal. 2d 162 (1968). The fundamental requirement

of due process is the opportunity to be heard at a meaningful time and in a meaningful manner.

Matthews v. Eldridge, 424 U.S. 319 (1976) (quoting Armstrong v. Manzo, 380 U.S. 545 (1965)).

15 The immediate and predictable result, of compressing the period during which the board of équalization

and review will hear taxpayers’ challenges, is to limit the actual time it allocates to hear and rule on each taxpayer’s
challenge. Although practices vary radically across the fifty-five counties of West Virginia, it is common for the
owners of residences or lower value properties to be given as little as fifteen minutes to present their cases to the
boards of equalization and review. :

" Goldberg v. Kelly, 397 U.S. 254, 267-68 {1970) (holding that procedural due process requires that a pre-
termination evidentiary hearing be held when public assistance payments to welfare recipient are discontinued and
that procedures followed by city of New York in terminating public assistance payments to welfare recipients were
constitutionally inadequate in: (a) failing to permit recipients to appear personally with or without counsel before an
impartial official who finally determined continued eligibility and (b) failing to permit recipient to present evidence
to that official orally or to confront or cross-examine adverse witnesses.)
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No justice can be had where a taxpaye.r has inadequate time to prepare for the hearing
and has in.adequate time to present his case before the board of equalization and review. '
Finally, the right of taxpayers to obtain judicial review of property tax assessments is
practically unavailing for various reasons. First, the Commission, sitting as a board of
‘ 'equalizétion and review, is not required to even issue a written decision — much less to provide
any reasons for it. Second, the brief time to perfect the appeal (complete With the entire record
‘ includi'_ng a trans;cn'pt), to-wit: thirty (30) days from the adjournment of the board of equatization
and review - undoubtedly prevents many taxpayers from appealing. W.Va. Code § 11-3-25.

Taken together, all of the prejudicial aspects of the West Virginia’s property tax appeals

system weigh heavily against the “appearance of justice.” See Louk v. Haynes, 159 W. Va. 482,
223 S.E.2dr7 80 (1976) (finding failure of due process because the judge was impértial anci failed
to recuse himself). In Louk, 150 W. Va. at 500, 223 S.E.2d at 791, this Court quoted the United
States Supreme Court: |

‘A fair trial in a fair tribunal is a basic requirement of due process.
Fairness of course requires an absence of actual bias in the trial of
cases. But our system of law has always endeavored to prevent
even the probability of unfairness. To this end no man can be a
judge in his own case and no man is permitted to try cases where
he has an interest in the outcome. That interest cannot be defined
with precision. Circumstances and relationships must be
considered. This Court has said, however, that ‘every procedure
which would offer a Possible temptation to the average man as a
judge . . . not-to hold the balance nice, clear, and true between the
State and the accused, denies the latter due process of law.” Tumey
v. Ohio, 273 U.S. 510, 532, 47 S.Ct. 437, 444, 71 L.Ed. 749. Such
a stringent rule may sometimes bar trial by judges who have no
actual bias and who would do their very best to weigh the scales of

17 While the Appellants in the immediate case were able to present extensive and persuasive evidence of the

many errors in the Assessor’s proposed taxable values of their property, that does nothing to alter the grim reality
that, by the intentional design of the statutory system, for most West Virginia taxpayers there is entirely inadequate
time to prepare their cases. Moreover, notwithstanding the extraordinary cost, effort and inconvenience these
Appellants obviousty endured to marshal their challenge, there can be little doubt from a review of the record made
before the Commission that their opportunity to present that challenge was unduly constrained by the time allowed
for the same.

34



justice equally between contending parties. But to perform its high
function in the best way ‘justice must satisfy the appearance of
justice.” Offutt v. United States, 348 U.S. 11, 14, 75 S.Ct. 11. 13
(99 L.Ed. 11)." In Re Murchison, 349 13.S. 133, 136. 75 S.Ct. 623,
- 625, 99 1.Ed. 942 (1955). (emphasis added) '

Even if, taken in isolatioq, any one of the above-described prejudicial arrangements were
not seen, alone, as enough to support a conclusion that the system lacks the appearance of
jusﬁée, or violates due process requirements, cumulatively, they do. Some jurisdictiohs,
inclu.ding West Vifginia, have recognized that prejudice may result from fhe cumulative effect of
enoré and that the cumulative effect éf two or more individually harmless errors has the potential

to prejudice a defendant to the same extent as a single reversible error. See State v. Walker, 188

W. Va. 661, 425 S.E.2d 616 (1992), Syl. pt. 5.18

Here, the cumulative effects of the difficulty éf obtaining essential information, the
compressed time to prepare and present a challenge, the high burden of pfoof and standard of
judicial review, the lack of an orderly process of appeal and the absence of any requirement for
the institutionally-biased Commission to issue any written decision explaining its decision, at the

least, constitute a cumulative denial of due process. "

18 (“Where the record of a criminal trial shows that the cumulative effect of numerous errors commiited

during the trial prevented-the defendant from receiving a fair trial, his conviction should be set aside, even though
any one of such errors standing alone would be harmless error.”’) (interpal citations omiteed). .

It-is well recognized that the familiar constitutional guarantees of due process of law do not involve a single
set of rigid or static rules of procedure imposed on every circumstance where proposed government action puts an
individual citizen’s legal interests in jeopardy. See Cafeteria Workers v. McEloy, 367 U.S. 886, 894 (1961).
Rather, they embody a flexible concept whereby the requirements for particular circumstances are determined by
reference to the context in which they are applied. See Morrisey v. Brewer, 408 U.S. 471, 481 (1972).

While the judicial discussion of factors considered in testing due process adequacy has been wide-ranging,
there appears to be regular gravitation by the courts toward a three-dimensional, sliding scale standard in such
matters. See Matthews v. Eldridge, 424 U.S. 319 (1976). Specifically, the courts have regularly looked to a
triumvirate of factors which are to be concurrently weighed and balanced in each case where concerns about due
process are raised. See Id. These factors are: (1) the nature of the individual interest to be affected by official
action; (2) the risk of erroneous deprivation of such interest under current procedures and the efficacy of greater
safeguards to reduce such risk; and (3) the government’s competing interest in the particular function involved and
in avoiding any fiscal or administrative burdens that greater safeguards would likely entail. See Id, at 335,

Tt is well settled that before a citizen is permanently deprived of tax doilars, he must be given notice and an
opportunity for an impartial administrative tribunal to hear any objections to. such taxation. See McGregor v.
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For these reasons, in this and every other case under West Virginia’s system, a
taxpayer’s rights to due process provided by the United States and West Virginia Constitutions
are violated. Thus; it should come as no surprise that, in the case at bar, as described in detail in
section D. infra., the Commission executed the system’s due process deficiencies in a manner
that actually manifested their unconstitutional effect.

4. Practical considerations involving disruption of local government revenues should

not and need not preclude this Court’s declaration that, as proven in this case, the

Appellant’s rights to due process of Jaw have been violated.

In its Response to Petitioner’s Petition for Appeal here, the Commission argues that only

the Legislature can remedy any inherent due process flaws in the prdperty tax appeals 'system,

See Commissioner’s Response, at p. 17. Preliminarily, it should be noted that the Legislature
will next be meeting in full, plénary session, starting on February 11,'2009, and that, in its 2008
session, a bill was introduced there, S.B.5853, - and remains under study by an interim commﬁtee
of the Legislature, Whereby many of the shortcomings of the present property tax appeals system
would be addre'ssed and cured, Moréover, time and again this Cou_rt has struck down, as
unconstitutional, other statutory schemes and has issued it mandates regarding the same in .a
manﬁér that allows the Legislature to timely respond with rémedial legislation. One such
example involves the administ:atjon of the very tax that i_s at issue here.

Specifically, in its July 2, 1982 decision in the case of Killen v. Logan Co. Comm.,

supra, fhis Couﬁ held, inter alia, that the 'provisions of former W.Va. Code § 18-9A-11, allowing
property tax assessments to be set by county officials at anywhere between 50% and 100% of the

true and actual value of property, violated article ten, section one of the West Virginia

Hogan, 263 U.S. 234, 237 (1923); Turner v. Wade, 254 U.S. 64, 67-68 (1920) {(emphasis added). Moreover, the
government’s interest in avoiding disruption or interference with its revenue sources (the third Matthews factor)
must be balanced against the risk of depriving 2 taxpayer of the right not to overpay his or her taxes (the second
Matthews factor). -
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Constitution. In doing so, the Court recognized the practical difficulty in applying its ruling to
either the 1981 taxes, with respect to which the case first arose, or to the 1982 taxes which had
already been assessed by the_ time of this Court’s ruling. [d., at 620, 707-708. As a result, this
Court effectively made its July 2, 1982 Killen ruling prospectlve in effect, starting with taxes to
be imposed in 1983, based on values, etc. to be established in the next succeeding months, but as
of July 1, 1982, being bnly one day before its ruling was issued. Id.
Thereafter, later in 1982, the Legislaturé met in a succession of special sessions, adopting
a subsequently ratified amendment to the State’s Constitution, and, later, enacting implementing
and othJGr remediai legislation,- (e.g. W.Va. Code § 11-1A-1 et seq., é.:stablishirig. a statewide
reappraisal of property; 11-3-31, ratifying prior assessment practices, etc.). As evide_nced by SB
585, supra, in this casé, a comprehensive remedy for the constitutionél flaws of the current
-statutory scheme is fully susceptible to legislative remedy and is already uhder active legislati\é -
.consideration. Of course, the details of that remedy could, and should, be _informed by the due
process considerations this Court might sp'ec_ifically announce in affirmatively responding to the
Appellants’ .cIaim_s here. |
Acc()rdingly, the obviqus and significant practical implications of a ruling by the Couut, '
that the current system of review of challenges to property tax assessments is unconstituti(;ﬁal, is
not a legitimate bar to such a ruling, 'Moreover, 1no inconvenience or even substantial disruption
 of administrative functions can operate to defeat this Court’s power and obligation to determine

the constitutional rights of the citizens of this State. See Md_rrissev v. Brewer, 408 U.S. 471

(1972); Goldberg v. Kelly, 397 U.S. 254 (1970).
At the same time, under well-established judicial principles controlling the timing of the

‘application of a court’s precedential rulings that implicate a large portion, or even all, of the body
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politic, notwithstanding the prospective application of a ruling generally, the Appellants, as the
parties who raised the successful point of new law, are entitled to the full benefit of the ruling -
with respect to the immediate matter that would be the subject of their successful litigation. See

Adkins v. Kline, 216 W. Va. 504, 607 S.E.2d 833 (2004).

Thus, it is respectfully contended that, even under the narrow view of due’ process

requirements expressed in this Court’s recent decision in Woodlands, the Appellants have proven

that the statutory arrangements in this State for review of challenges to proposed property tax
assessments are such as to enable the officials, who execute those a:rrangements,' to do so in a
manner that clearly violates | taxpayers’ rights to due process of law. As the following
subdivision of this brief demonstrates, that is exactly what the facts show happened in this case.
D. THE CIRCUIT COURT ERRED, AS A MATTER OF LAW, AND DISREGARDED
THE FACTS OF THIS CASE, IN CONCLUDING THAT THE PARTICULAR
MANNER, BY WHICH THE COMMISSION .USED THE STATUTORY
PROCEDURES. FOR REVIEW OF THE APPELLANTS’ PROPERTY TAX

ASSESSMENTS, DID NOT OPERATE TO EFFECTIVELY VIOLATE THE
APPELLANTS’ RIGHTS TO DUE PROCESS OF LAW. ‘ :

This Court has long recognized that “[t]he government and every one.of its branches,
departments, agencies, and subdivisions are bound by the due process guaranties, which extend

to legislative, judicial, administrative, or executive proceedings.’” ‘State ex rel. Bllis v. Kelly,

145 W. Va. 70, 112 S.E.2d 641 (1960) (internal citations omitted). Importantly, the Court noted:

Though no satisfactory comprehensive definition or description of due process of
law has been formulated, and probably can not be, certain principles relating to
its application have been determined by careful consideration and adjudication.
Thus, it is well setiled that, to deprive a person of life, libesty or property . . . due
process requires that a trial or hearing must be fair, unbiased and by an impartial
tribunal, whether the tribunal be administrative or judicial, and that the power
exercised by the tribunal must not be exercised in an arbitrary or capricious
manmuer. . . . '

Ellis, 145 W. Va. at 74, 112'S.E.2d at 644. The requirements of due process are unquestionably

~applicable to the proceedings at which taxpayers contest the valuation of their prbperty for
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property tax purposes before a county commission acting’as a board of equalization and review.

See In Re Fastern Associated Coal Corporation, 157 W, Va. 749, 204 S.E.2d 71 (1974);

Pocahontas Land, 172 W. Va. 53, 303 S.E.2d 691 (1983).

1. The Commission unreasonably exacerbated the already too brief review period
by adjourning sine die on earliest day allowed.

When the Commission ended its consideration of the Appellants’ appeals on the earliest

day it was permitted to do so, that being February 15™, the period of time allowed to the various

Appellants, to receive the mailed notice sent by the Assessor, to notify the Board of their desire

to appeal and to prepare evidence to support their challenges of the proposed increases in the

taxable values of their properties, was unreasonably compressed. The prejudice of that

compressed time frame was further exacerbated by the fact that many of the Appellants’ mailing

~ addresses, tisted for purpdses of notification, are out-of-state addresses. .

The comﬁressed _three~week peripd; defined as such by the Commission’s arbitrary
decision to adj'our'n' sine die on February 15", required that the Appel]ants receive their notices of
increased assessments, obtain information regarding those assessments and the process by which
it can be_ appealed, obtain counsel and prepare and present evidence in their defense, all within a
three weeks. As such, it was a process which the Appellants assert that both by its design and
nature, and by the Commission’s abuse of it, failed to respect and protect, in any meaningful
manner, the due process rights of the Appellants presenting their ahallenges to the Assessments.

2. The Commission’s self-view as an adversarial party-opponent to the Appellants
confirms its bias against them.

Even more damaging to the Appellants’ due process rights was the Commission’s filing
of an answer to the Appellants’ Petition for Appeal to the Circuit Court. The Commission was
not a party to the proceedings before itself sitting as the Board of Equalization and Review, but,

instead, pursuant to West Virginia law, it was the tribunal charged with initial jurisdiction to
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fairly and objecﬁveiy deterniinc the mer_ilts of Appellants’ claims. The very act of filing.an
~ answer to the Petition by the Commis_sion demonstrates a bias and uttér_ lack of impartiality in
overt _VioI‘ation of Appellants” due process rights.

Moreo‘ver, the parts of the County Commission’s answer, challenging the status of all but
one.of the Appellants as appealing parties, and attempting to rewrite its prior final Decision, by
assefti—ng new “defenses” of its aétiéns, evidences a blat-antr lack of impartiality in this matter
from its onsét. As such, it must be seen as an unconst_ifutional attempt'b:y the Commission to
frustrate Appellants; due process rights and to unseasonably create a rationale for its Decision.

This Court has made clear that an appeal pursuant to W. Va. §11-3-25 must be

determined solely upon the original record of the proceeding taken below. See Gilbert v. County

Court, 121 W. Va. 647, 5 S.E.2d 808 (1939); In Re Tax Assmt. Against Stonestreet, 147 W. Va. .

719, 131 S.E.2d 52 (1966); In Re Assmt. of Real Estate of Mo;;zan Hotel Corp., 151 W. Va.- 358,
151 S.E.2d 676 (1966). | |

chordingly_, its subsequent Decision-embellishing answer filed by the Commission is
inappropriate and'untimely given its having adjourned sine die six weeks earlier as a Board of
| Equalization and Review. To hold otherwise would be to further deny the Appellants’ due
process ﬁghts, inasmuch.as it, in effec‘.z, permits an.addjtionai pleading by the Commission,
-a'cting iﬁ its unique, self-aﬁoinfed hybrid litigant/arbiter role, to which Appellants were n.ever'
afforded any opportuhity to respond in the first instance.

3. By using a particularly prejudicial sulﬁma'ry' procedure, the Commission raised

~other taxpayers’ assessments after the hearing on the other Appellants’
assessments. : :

If, while a county commission is sitting as a board of equalization and review, it proposes
an increase in a property’s taxable value as set by the assessor, such increase may also be

implemented after giving the affected property owner as little as five (5) 'days- prior written
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notice. W. Va.ACode §11-3-24. The Commission exercised this utterly unfair option in this
matter under highly s_uspéct circumstances. |
On the very next day following the February 7, 2007 hearing before it, the Commission
and the Assessor took yet another step which serves to prové the Appellants’ assertions of
intentional and systematic discriminétion in the Monroe County 2007 property tax valuations.
Esther Halpetin, the 83-year old mother of Appéllant énd Walnut Springs developer,
Joﬁéthan Halperin, had purchased a parcel of land at Walnut Springs totaling 18.638 acres
(identified as Pércel ID 07-15000500000000). On January 9, 2007, Ms. Halperin receivﬂed. a
notice from the Assessor setting the 2007 taxable value of her property at $6,480.00. Howéver,
one day after Heﬁfing, the Commission, issued her a new “thice of Increase in Assessment.”
| This new “assessment” for the same property raised its taxable .valué to an incredible
$302,160.00 with no expianation to defend the moré than .46—f01d increase.”
With regard to procedural due process, this Court most recently held that “[t]he failure of
[Bayer Corporation] to notify the Prosecutor before the appiication [for relief in the county
commission for erroneous assessments] was heard was a direct violation of West Virginia Code

§11-3-27”  State of West" Virginia el re. Prosecuting Attorney of Kanawha County, West

Virginia, v. Bayer Corporation, W.Va., November 5, 2008 (No. 33871), at *12.

In so holding, the Bayer Court, quoting Cremeans v. Goad, 158 W. Va. 192, 195-196,

210 S.E.2d 169, 171 (1974) reiterated that:

20 Ms. Halperin, who purchased her lot in 2005 for $40,000 (less than 1/7 of the Assessor’s revised value),

was not the only Walnut Springs owner singled out for a subsequent unfair, unequal and, perhaps, malicious tax

value increase — a “Walnut Springs Penalty” of sorts. ‘Two (2) other Walnut Springs property owners, William and

Carol Matthews, also received a new “Notice of Increase in Assessment” also dated February 8, 2007, informing -
them, without explanation, that the tax value for their 6.25 acre property had been changed, from an initial value.
proposed by the Assessor in January of 2007 of $8,340.00, to $100,620.00. Like Ms. Halperin, the Matthews had
not altered their lot at Walnut Springs in any way since January of 2007. They simply appear to be the victims of
the systematic and intentional discriminatory plan to single out Walnut Springs property owners for excessive tax
values. -
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The original movants in this case were givén almost no notice of a
hearing, and had no time to prepare for it. This is a denial of
procedure due process of law as guaranteed by the Fourteenth
Amendment to the United States Constitution, and Article I,
Section 10 of the Constitution of West Virginia.
Baver, at *12. Esther Halprin and others were denied the very rights set forth above.
Thus, the Circuit Court erred in sustaining the Commission’s actual and unconstitutional abuse
of its statutory authority to deny due process to the Appellants.
E. THE CIRCUIT COURT ERRED, AS A MATTER OF LAW, IN DENYING THE
RIGHT OF ALL BUT ONE OF THE APPELLANTS TO ANY JUDICIAL REVIEW

OF THE DECISION OF COMMISSION SUSTAINING THE TAXABLE VALUES OF
THEIR PROPERTY. |

1. The names-of each Appellant was contained in the parties’ express stipulation in
the record which was an integral part of the Petition for Appeal that the Circuit
Court ordered the Clerk to file.

Notwithstanding the several different occasions ‘and varied means by which all of the
Appellants are clearly identified in the record below, and the specific stipulation identifying
those persons comprising the Appellants, the Asses_sof and the Commission peréist in contending
that the non-Mountain America Appellants wére not parties to the Circuit Court appeal.

The substance. of the.Commjssion’s motion to deﬁy those Appellants’ right of app.eal_
further demonstrates its complete lack of impartiality, its overt bias against Appellants, and its
cymical and aggressive manipulation of rules that are, by design, undeniably prejudicial against
taxp.ayers-. Both the Commission and the Assessor disinéenuously allege that they “cannot
identify” which ‘in'diViduaIs and ¢ntities’ other than Mountain America LLC properly prosecuted

an appeal.” See Commission’s Response, at pp. 14-15, Assessor’s Response, at 15-17.

The actions of the Commission and the Assessor belie such a statemcht and are absurd.
Prior to the Hearing, counsel for Appellants presented copies of the assessment notices for each

party appealing the matter, Tt is beyond challenge that, as the detailed description of the
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proceedings below disclose, the record of this matter contains extensivé, detailed and jgl_l_liy
.stipuiated proof of the identity of each of the Appellants as such. See supra, n.1.

| Moreover, it is well established that stipulations are binding upon the. parties who make
them, provided that they are not contrary to law, particularly where, as here, the Appellants, the
prejudiced parties, .have no further opportunrity to respond and where such an inherent bias exists
against any taxpayer appealing an assessrﬁent before a county commission. **

By the very nature of this unique_.type; of proceeding under West Vifginia law the
Appellant’s petition to the Circuit Court included, as an integral component thereof, the record
which adequately identifies the names and parcel numbers of all appealing partics. W.Va. Code
§11-3-25. Given the nﬁmerbus notices of the parties filed with the Commission and the -
existence of the stipulation that was initiated by the Commission itself, any respounse by the same
‘Commission now questioning the existence or the name and parcel numbers of the parties defies
,logic, further demonstrates its biés against the Appellants and the adversarial role taken by a
tribunal that is required, .by due process standards, to be impartiél.

2. . The Rules of Civil Procedure do not apply when the Cifcuit Court is .exercising

its jurisdiction as an appellate court, and, even if they did, they would not operate
to deny the Appellants’ right of appeal in this case. -

2 See Norfolk Nat. Bank of Commerce and Trusts v. Comm’r, 66 F.2d 48, 50 (4th Cir 1933) (“But the

[United States] Board [of Tax Appeals] on its part is bound to accept as true the facts stipulated by the parties, and if
it fails to do so, and makes a finding contrary to the evidence or the necessary inferences there from, it commits an
error of law which the court has power to correct.”); United States v. Saunders, 886 F.2d 56 (4th Cir. 1989) (holding
that absent exceptional circumstances, pretrial stipulations are binding upon the parties who make them); Carolina
Stevedoring Co. v. Davis, 1999 U.S. App. LEXTS 22102 (4th Cir. 1999) (unpublished) (finding that the parties and
the court are bound by stipulations or concessions of fact made below); Richardson v. Director, Office of Workers’
Compensation Programs, U.S. DOL, 94 F.3d 164 (4th Cir. 1996) {holding that stipulations and admissions are
binding on the parties and the court on appeal as well as at trial) (emphasis added). See also Quest Medical, Inc. v
April, 90 F.3d 1080, 1087 (5th Cir. 1996) (“Under federal law, stipulations of fact fairly entered into are controlling
and conclusive and courts are bound to enforce them, unless manifest injustice would resuit there from or the
evidence contrary to the stipulation was substantial.”). '

43




The Circuit Court sustained the Commission’s motion to bar .alI but one of the
Appellants’ right to appeal on the basis that Rule 10 of the West Virginia Rules of Civil
Procedure (the “Rules"’) requires that every in_itial ple.ading shall name aIl. parties thereto within
its four corners. Thus, the Circuit Court reasoned, since this matter was initiated as a petition for
appeal, the petition should be held to the same requirements of the aforesaid rule.

The Rules do hot apply to property tax appeals [See Rule 81(a)(1)]. See Haines v.
Kimble, 654 S.E.2d 588; 2007 W.Va. LEXIS 60, 'Dockgt No. 32844 at page 20, fobtn_ote 7.
- Furthermore, the Comﬁlission’s counsel cites no West Virginia authority for its position that the
Rules are applicable — other than the R'ules. which are silent on the question.

‘Moreover, even if the Rules would apply,' Appellees’ arguxﬁent fails since it is clear that a
petition for appéal is not the same thing as a complaint in a civil action where an action if

initiated and the parties are first identified. In the unique proceeding involving a petition for

appeal of the ruling in an initial proceeding to the Circuit Coutt, the parties have already been
identified in the proceedingé below and the petition for appeal is required to include said record

as an integral a part of that pleading. W. Va. Code §11-3-25; In re Tax Assmt. Against

Stonestreet, 147 W. Va. 719, 131 S.E.2d 52 (1963.).

This proceedi'ng was initiated in the lower tribunal (the CoMssion sifﬁng as a Board of
Equalization and Review) and the parties to it have been cléa:rly identified. The petition for
appeal clearly indicatés in its first paragraph that the appeal is being taken by all of the
Appellants who were identified by the record submitted as part of their appeal to Circuit Court.
Even if the Rules were applicable, Rule 10(c) alsé defeats the Commission’s argumént by its
.Ian'guage that reads as follows:

“Adoption by reference; Exhibits” —Statements in a pleading may
be adopted by reference in a different part of the same pleading or
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in another pleading or in any Motion. A copy of any written
1nstrument which is an exhibit to a pleading is part thereof for all
purposes.” (underscore supphed)

For these reasons, the Commission’s assertion that afl of the Appellants are not clearly
identified within the four corners of the Petition ts in error.  All of the Appellants are identified
within thé four cormers of the Petition which includes the récord below as part of the Petition.
The Appellants are identified by name and real property parcel in Exhibit J-1 to the February 7
: hearmg transcript and further by a Joint Stlpulatlon of the partles below.

The Commission cited the rulings of other courts to support its position that the sole party
perfet:ting an appeal in the matter before the.Circuit Court was Mountain America, LLC. In

sustaining that position, the Circuit Court relied on Challice et al. v. Clark, 175 S.E. 770

(Supreme Ct. Va 1934) which is clearly not applicable and is easily distinguishable for several
reasons, to-wit. (1) Challice is not binding authority in West Virginia; (2) paragraph one of the
Petition expressly identifies the Appeliants as Mountain America, LLC and several dozen other
indit/iduals and entities; owning real property in Monroe County, West Virginia; a:rtd (3)
patagraph 8ix Vof the Petition includes within the Petition the record below which is, pursvant to
West Virginia Iaw, a necessary and required part of the Pf:tition for Appeal for this. the unique

type of appeal. See Stonestreet, 147 W.Va. 719, 131 S.E. 2 52 (1963)1.

& The record below, while it could easily be referred to as an exhibit, is in fact pursuant to West Virginia law

much more than an exhibit. In this unique type of appeal, it is required to be filed as a part of the petition for appeal.
W.Va. Code § 11-3-25. While Appellants assert that paragraph six of their petition for appeal is adequate to -
incorporate the record as part of the petition, Appellants believe even that “incorporation” is not necessary in as
much as West Virginia law designates the record as part of the petition. There can, therefore, be no conclusion but
that the identification of all Appeltants is adequate, clear, and unambiguous.

Moreover, in Challice, it is unclear whether it was even possible for the appellate court to determine whom
were the parties who the party was referring to in her pleading when she used the term ef al. It also appears from a
reading of the decision that perhaps the party in Challice was attempting to include, within her application for
appeal, parties who did not even participate in the dispute below except for an attempt to intervene after the case in
its entirety had been completed, but for the issuance of a final order. These extremely pertinent factors clearly
would distinguish the Virginia court’s decision in Challice. ' '
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3. Even one party with standing is entitled to obtain equalization of the assessments
of all taxpayers in a county.

- Even if Mountain America were the only pnrty which had perfected its appeal rights,
because of .the unique nature of the type of proceeding before the Circuit Court, and applicable
case law .surrounding these types of proceedings, that single Appellant has the clear right to ,
contest and challenge the assessments of all of the other Appellants. The Appellants herein,
1ncludmg Mountain America, are, in essence, asserting that their rights pursuant to Article X,

Sec. 1 of the West Virginia Constitution, as recognized by this Court in Pocahontas Land, et al.,

172 W.Va. 53, 303 S.E.2d 691 (1983) and Tug Valley Recovery Center, Ino. v. Mingo County

| Commission etc. et al., 164 W.Va. 94, 261 S.E.2d 165 (1979), can only be preserved if all real
property in Monroe County is taxed equally and uniformly. o
Mountain America and all of the other Appeilants,‘ as a pnmary part of their Petition for
Appeal, asserted that theii propetties are unconstitutionally valued for tax purposes at a
percentage of fair Inarket value far in excess of ‘the taxable vaiues assigned to real property
generally in Monroe County. The only remedy for such a claim, available to the Circuit Court,
would be. to lower the taxeble values of the property of all Appellants, including Mountain
America, to a range which is in conformity with and similar to the tax values of other real
property in Monroe Clounty. In fact, this is the relief which was requested by Appellants below
and is now prayed for from this Honorable Court by Mountain America and, ail other Appellants.

Thus, the Circuit Court erred in granting the Commission’s motion to bar the appeals of

all of the Appellants except Mountain America.

VI.  CONCLUSION

In light of the record of this matter and the foregoing legal points and authorities, it is

respectfully submitted that the Assessments of the Appellants’® property in Monroe County are




uhequal, excessive, substantively unconstitutional and were determined by unconstitutiénal
procedures. As such, the Appellants respectfully submit that the Order of the Circuit Court
shoﬁld be overrﬁled and reversed, and .that the Assessments should be lowered 50 that they
represent no greater percentage of their recent sales prices than is the average of that samme

measure for all real property in Monroe County for 2007 ad valorem property tax purposes.

MOUNTAIN AMERICA, LLC ET AL
Respectfully submitted by Counsel,

pf—

Michael E. Caryl, Esgfire (WVSB # 662)
Robert S. Kiss, Esquire (WVSB # 2066)
Heather G. Harlan, Esquire (WVSB # 8986)
BOWLES RICE MCDAVID GRAFF &
LOVELLP

Post Office Box 1386

Charleston, WV 25325-1386

(304) 347-1100

Appellants’ Counsel
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