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INTHE CIRCUIT COURT OF RANDOLPH COUNTY, WEST VIRGINIA
BARBARA WARNER, and
ROY WARNER,

Plaintiffs,
vs. | | 06-C-216
LEROY WINGFIELD, JR., and

SUSAN WINGFIELD,
Defendants.

ORDER

On March 28, 2007 the Defendént;, by counsel, Stephen Jory, Esq, ﬁoved this Court for
sanctions under Rule 11 of the West Viréa‘hia Rules of Civil Procedure. The Court subsequently heard
arguments for sanctions on April 17, 2007, During the hearing on the motion for Rule 11 sanctions, this
C‘ourt granted the motion and scﬁeduled another hearing to provide the Plainti ffs and their former counsel,

Erika Klie, Esq. a chance (o show cause why they should not have sanctions imposed upen them.

Following the hearing on the motion for sancti ons, counsel for the Defendants submitted a memorandurm

onMay9,2007, and Plaintiffs’ counsel, Jefferson Triplett, Esq. submitted a memorandum onMay 17,
2007, regarding the issue of sanctions. The show cause hearing was scheduled on August27,2007. Ms.

Kiie filed aresponse to the motion for sanctions on August 21,2007, some four months after the initial

ﬁearing on the mation for sanctions and six days priorto the second hearing regarding this issue, Upon

hearing the evidence at the show cause hearing, the Court granted sanctions. Against whom the saniclions
should be awarded and the amount of such sanctions was taken under advisement. This Order reflects the
Court’s opinion in that regard. _

‘Thiscase began between neighbors who unfortunately have a great deal of animosity toward each
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other‘. The rightness or wrongness of thal anmmosity, ils cause or who is at fault, is not for the Court to
deéide. What this Court must.df;cidc 18 whsther ornotRule 11 sanctions should be imposed for the actua]
lawsuit that was filed and, if so, against whom,
This suit was filed before this Court on October | 0,2006. The initial Complaint specified five
causes of action against the Wingﬁelds._ The Plaintiffs alleged ( 1)invasion ofprivacy, (2) trespass, (3)
assault, (4) tort of outrage, and (5) interference with a right of way. The Court notesthat the complaint was
not verified by the Plaintiffs, rather it w:;s simply signed by Plaintiffs’ counsel, Ms. Klie, Defendants filed
A tilmely answer on October 20, 2006 and the Court subsequently set the matter for a schedulm g
conference for Noverber 27,2006. Ms. Klie moved the Court to continue the scheduling conference and
the Court did so by order of November 13,2006, The Court rcscheduled the matter for a December 18,
2006 scheduimg conference. Again, Plaintiffs’ counsel, Ms. Klie, moved the Court fora continuance of
the schedulmg conference, even though that was a ddte her office had previously approved. The Court
wrote Ms. Klie a letter dated Deg ember_& 2006, indicatin g the matter was rescheduled forJ anu@ g,
2007 and asked Ms. Klie to evaluate “whether or not she haﬁ adequate time to represent the Plaintiffs.”
. The Cpurt finally set tﬁe matter fora tﬁal date of October 16, 2007, Depositions were set for
lanuary 19,2007. After tﬁe depositions, on January 24, 2007; the Plaintiffs moved to distniss the assauylt
c}ajm from the previously filed complaint. Aﬂef taking the de@ositions ofthe Piaimif’fs, the Defendants filed
aMotion for Summary Fudgment on Mé_rch 12,2007. S ignificantly, along with the Motion for Summary
Judgment, the Defendants produced evidence that both Plajntiffs gave deposition testimony that factually
woulid not support any ofthe five (5)causes of action alleged in the complaint, Plaintiffs’ counsel filed no

response. Plaintiffs, by their counsel M, Klig, then filed a Notice of Voluntary Disrnissal without Prejudice
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onMarch27,2007. The Defendants properly obj ectéd to the Notice of Voluntary Dismissal on March 27,
2007, .;.S i was mot properly filed as required by the West Virginia Rules of Civi} Procedure. The
Defendants followed up the objection with the Motion for Sanctions against the Plainti ffs and their aitorney,
Ms. Klie.

Asnoted, on August 27, 2007, the Court heard arguments regarding sanctions from Mr, J ory, on

‘behalfofthe Defendants, Mr. Jefferson Trplett, on behalfofthe Plaintiffs, and Ms. Klie on her own behalf,

The Court took the matters under advisement for mo.r'e thorough review of record.

After thorough review of the file, the Courtis of the opinion that sanctions should nol be ifnposed
upon Mr. and Mrs. Warner. In this respect, the Court finds that the Wamcrs clearlysought ! egal advice by
consultlng three different attorneys As noted by Plaintiff’s current counsel Mr. Jefferson Triplett, the
Warners are not attorneys, They snnply sought legal advice for their.problems because they did not know
their legal remedies. The Wamers sought the advice of M. George Triplett, but their consultation with Mr.
George Tﬁplett wasquite limited. The Warners consulted ano ther attorney. This attorney apparenl]ywro.te
one letter ;on behalfof.the Warners,

| The Wamers then sought the advice of Ms. Klie, who filed this civil action on their behalf, The
Warners never veri ﬂed the Complaint filed in this matter and they say they never saw the complaint before
itwas filed. Additionally, the Warners say they never even met Ms, Klie before she filed this complaint,
but only met with amembc;:r ofher staffand did not meet with Ms. Klie personally until November 17,2006,
Ms. Klie denies this, Dun'ng depositions taken by Mr, J oTy, the Plaintiffs answered truthfully to all claims

filed in this matter. Such testimony md:cated that all factua) dlleganons contained in the Complaint were

inaccurate and did not support cmyoflhe causes ofaclion. The Court believes that the Plamtl ffs did not
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intend 1o commit such acts as would Justify the imposition of Rule 11 sanctions, rather they placed their trust
inMs. Klieto follow the proper course of legal action. This being the case, the Court will not levy sanctions
against them simply for their ignorance of the intricacies of the legal system,

As to Ms. Klie, the Court finds that sanctions are properly imposed upon her for the filing of

- frivolous and baseless claims before this Court. Ms. Klie filed a five count complaint alleging, fimong other

things, assault and the tort ofoutrage, but Ms. Klie indicated to the Court that “all we wanted was for the
Defendantsto purchase a couple gailons bfpaint and pai'nt the fence.” The Court does not believe that the
relief sought justified the serious allegations made in the complaint, which were completely unfounded Ms,
Klie 1nd1cated to the Cou:t that the tort ofoutrage claim was supported by pictures of Mrs, Wingfield spray
painting the fence. The Court b.elieves‘that the tort of outrage requir;s more,

Ultimately, after hearip g the arguments of all parties and after tho roughreview ofthe case file, the
Courtis ofthe opinjon that, inaccordance with Rule 11 ofthe West Virginia Rules of Civil Procedure, |

sanctions should be imposed upon Erika Klie, Esq, for the Win gfields’ reasonable Ic gal fees in defending

themselves in thfs civil action.

The Court notes initially that a “circuit court has disc'retion fo impose attorney’s fees on fitigants who
bring vexatious and groundless lawsuits.” State ex rel. Roy Allen 8 v, Szone 196 W.Va. 624. n thig
regard, a “court may order paymentby an attorney to a prevailing pdrty reasonable attorney fees and costs
incurred as the result ofhis or\her VCX&HOUS’ wanton, or oppress&c asserting ofa ¢laim or defense that
cannot be supported by a goad faith argument for the application, extension, modification, or reversal of ;
existing law.” Pritt v. Suzuki Motor Co., Lid., 204 W Va. 388. The Court finds as a matter of law that

Ms. Kiiebroughta completely proundless lawsuit and thig Courtinits discretion imposes the Defendants
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reasonable Jegal fees as a sanction upon her. The Court {inds that she utterly failed to make an “Inquiry
reasonable under the circumstances” as required by Rule 11(b) of the West Virginia Rules of Civil
Procedure.

Priorto filing the complaint, Ms. Klie failed to do acursory investigation ofiﬁe claims contained

therem Count 3 of the complaint, for Assault, was voletanIy dismissed because Ms. Kiie did not investigate
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the allegation, Ms. Klie says this error was due toa mlscommumcanon but has no explanation for such

miscommunication. Asindicated previously, all claims contained in the Complai nt were admitted by the.

Plaintiffs to be false. Had Ms. Klire done her work on the case, she should have realized the claims were

wholly without merit, The Court can oniy speculate as to why Ms. Klie did not investigate the cla:ms

contained in the Complaint, but will not do 50.

The lack ofthorough preparation in this matter is cspecially disconcerting once the Court takes mmito
consideration Ms. Klie’s claim that she spent approximétely 153 hours working on this case. Ms. Klje
proffered this information to the Court on two separate occasions, but could not produce any documentary
evidence for the basis of such claims. The only billing reéords sublﬁjtted by Ms. Klieare foratotal of 12.4
hours for the period through the end of October 2006, leaving dxier 140 hours unaccounted for. Although
Ms. Klie said in April fi&at she'feviewcd the time sheets to get the 153 hour figure, she has never produced
them. Atthe hearing on August 27,2007, she said the 153 hour figure was merely an estimate. These
statements leave much to be deéired. Nothing contained in the file wouid evenremotely jus'tify herclaims
of 153 hoursofwork. In thesé months afier the hearing, the Court, regrettably, has seriously questioned
the accuracy and truthfulness of Ms. Klie’s statements to the Court. The Court thoroughly reviewed a

transcript of the hearing and questioned Ms. Klie's candor with the Coupt,




The Court notes that Ms. Klie produced no evidencé to support her claim. Ms. Klie could not
produce any work product. Indeed, shé could not even produce time sheets ver fyix;g the amount of time
spent on this case. Time sheets are of paramount importance to a law practice, Mr. J ory submitted histime
sheetrecords to the Cou;f, _inéicaﬁng, that as of April 1'7; 2007, he haa spent 54.1 hours investigating,
preparing djscovéry, f iing amotion for sumrﬁary Judgrment _in this matter, and fiting the motion .for sanctions,
Inthe Court’s opin_jon, Mr. Jory’s time expenditure seemé completely reasonable in light ofhis records and
his work product. Onthe other hand, Ms. Klie reports her hours at three times that of Mr. Jory, yet she
has absp]utely nothing to show for it. | |

| n Defeﬁdants’ Memorandurm Regarding Sanctions, Mr. J oryreferred to the 153 hour claimby Ms'.. '

Klie as “totally fabricate_d.” This Court finds no evidence to disagree With Mr. Jory’s assessment. This
being the odse, the Court hereby ORDERS that Erika Klie, Esq. be SANCTIONED i the amount of -
51 2,236.3 3,the Defendant’s reasonable legal fees inc umad to date in defending themselves in thm civil
aclion. ’I’he Court ORDERS that this be pd]d inareasonable amount of time and ifnot, and ona motion
of the Defendants-the Court will grant judgment for that amount.

It is, SO ORDERED.

The Clerk of this Court shail fowvard copies of this Order to counsel for the Defendants Stephen
Jory, Esq, counsel for the Plaint ffs, Jefferson Trplett, Esq., and to Erika Klie, Esq.

Enter this €f _May of December, 2007
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