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FROM THE CIRCUIT COURT OF
HARRISON COUNTY, WEST VIRGINIA
CASE NO. 07-M-AP-4-2

BRIEF ON BEHALF OF APPELLANT,
RICHARD MALFREGEOT

I. THE NATURE OF PROCEEDING
AND RULINGS BELOW

To the Honorable Justices of_the Supreme Court of Appeals of the State of West Virginia:

The appellant; Richard Malfregeot, by Thomas G. Dyer and Mary Guy Dyer, his
cﬁunsel, respectfully represents that he is aggrieved by the order of thé Circuit Court of
Harrison 'County, West Virginia, entered November 5, 2007, convicting him of the
misdemeanof offense of stalking/harassment in violation of West Virginia Code §61-2-

9a(a) at the conclusion of a non-jury trial. -



The defendant-appellant was charged with stalking/harassment in the Magistrate
Court of Harrison County, West Virginia, as a result of the inveétigation by Officer Mike |
Lemley of thé Bridgeport Police Department pursuant to the ¢0mp1aint of Michael
Longston Sr., that his daughter Lauren L.!, a student at Bridgeport Middle School, had
been stalked andj or harassed by Richard Malfregeot, Who was at that time a teacher and
athletic coach at Bridgeport Middle School. A non-jury trial was held in the Magistrate
Court of Harrison County, West Vlrglma on May 2, 2007 and at the conclusion, the |
appellant was convicted of the m1sdemeanor offense of stalking/harassment by
Magistrate Tammy Marple. The appellant was fined $500.00, and sentenced to six |
months in the reg_i.qnal jail, which was suspended, and he was ordered to have no contact
with the .victim, Lauren L. forrfo'ur years from the date of his conviction.” On May 2, |
2007-’, the appellant filed his Notice of Appeal with the circuit court with respect to his
miédemeanor conviction. On October 3, 2007 a non-jﬁry trial was held before the
Honorable Thomas A, Bedell, Judge. By order entered November 5, 2007, the éppeﬂant
was convicted of the misdemeanor offense of staiking/harassment and the circuit court
sentenced him to six months incarceration from Octobér 3, 2007, thereby giving him
credit for all time previously served, and fined him SSQ0.00. The éourt ordered that ‘.the
sentence of incarceration and fine be suspended and that thé appellant be placed on
unsupérvised pfobation_ for a period of two years from October 3, 2007. On December 5,
2007 the appellant filed his Notice of Intent to Appeal. By order entered February 8,
2008, the time period for the appellant to file his Petition for Appeal was extended to.

May 5, 2008,

! Due to the sensitive nature of the facts, the last names of all juveniles referred to herein will not be used,
following the practice of this Court.



The appellant appeals the judgment and order of the Circuit Court entered
November 5, 2007 convicting the appellant of stalking/harassment in violation of West
Virgini_a Code §61-2-9a(a.).

J1. RICHARD MALFREGEOQT’S FINDING OF FACT

During the 2005-2006 school year, the appellant Richard Malfregeot was

employed by the Harrison County Board of Education as a teacher and coach at.

Bridgeport Middle School. He had been employed by the Board of Education for thirteen

years and_.had coached nﬁmerous girls basketball and léoftball teams, all without any
complain't. or incident. (Tr. Augﬁst 30, 2007 at 148-5.)  Bridgeport Middle School is a
“ne'ig'hborhood” school. The teachers and students are friendly with each other. (Tr.
August 30, 2007 at 114.) The teachers engage in academic and non-academic
conversations with the étudents. (Tr. August 30,2007 at 114.) Manf teachers display
photographs in their Qlassrooms that students have given to thém. (Tr. August 30, 2007 at
| 122, 124, 164, 169.) It'is. not unusual for students and teachers to hug each other or joké
with one another. (Tr. August 30. 2007 at 167-8, 170.)
Not unlike most schools, when the class bell rang at Bridgeport Middle School,
| the teachers were r_equir_ed to stand in the hallways and assist in monitoring the stujdents;.
(Tr. Aﬁgust 30, 2007 at 114-5.) The teachers were encouraged to engage and interact _
- with the studénts. Mr, Malfregeot was required to monitor the hallway on both‘ sides of
his classroom between classes as were all teacﬁers. (Tt. August 30, 2007 at 115.) The
 area that the appellant was required to monitor included the area where Lauren L.’s

locker was located. (Tr. August 30, 2007 at 136, 144.)



._The appellant, Richard Malfregeot, first met Lauren L. in the eaﬂy fall of 2005,
while on a football team bus trip. (Tr. August 30, 2007 at 11.) At that time hé was an
| aésistant coach and Lauren L Waé a cheerleader. During the bus trip Mr. Maﬁfregeot was
seated directly behind Lauren L. and her best friend Chelsey E. (Tr. August 30, 2007 at
12,) Mr. Malfregeot Was previously acquainted vﬁth Chelsey E. a;nd dﬁring tﬁe bus trip
he engaged in a conversation with Chelseyl E. and Lauren L., as well as with many of the
other students on.the bus (Tr. Aﬁgust 30,2007 at 12.)

Thereafier, the appellant would often see Lauren L. between classes at her locker

which was locafed_outside of his classroom, or in the school lunchroom and when he did,

he would engage her i.n convgrsation‘ and joke with her as he did with many of the other
students,l male and female, at the school. On several 6ccasions, he put his arm around

7 her, an act which Wés nof uncomimon between teachers and students. (Tr. August 30,
2007 at 117.) At some point during the year, some friends of Lauren L. gave Mr.

_ Maifregeof some photographs of them énd Lauren L., Which-'he put up in his classréom,
until 6ﬁe of Lauren L.’s friends, Natalie L., took them down when Lauren L. told her that
she didn’t like her picture. (Tr. August. 30, 2007 at 206.) Lauren L. and Mr. Malfregeot

had a very friendly teacher-student relationship, not unlike the teacher-student

relationship he had with other students including her best friend Chelsey E. (Tr. August

30, 2007 ét 80, 88.) Mr. Malfregéot didn’t treat Lauren L. any different than the other
students. (Tr. August 30, 2007 at 80, 88? 144 and 157.) | |

- Throughout the school year, Laﬁren L. was very friendly with’ Mr. Malfregeot and
never told her best friends, her parents, the school pfincipal or Mr. Malfregeot that he .

made her feel uncomfortable in any way. All of Mr. Malfregeot’s interactions with



Lauren L. were at Bridgéport Middle School and never did any teacher or 'studénf,
including Laufen L.’s b'.est friends who had seen Lauren L. and Mr. Malfregeot talking
together on numerous occasions, witness him enga’gé in any behavior around Laurenr L.
fha_t was inappropriate or outside the séope of a normal teacher-student relationship.
However, in April 2006, Mr. Mélfregeot was at the school working 'at. the
concession stand during a basketbali'tournament when he met a young man that he Soon
discovered was Lauren L.’s brother. The two struck up a conVeréation and Lauren L.’s
brother inforzﬁed_ Mr. Malfregeo‘;’ that Lauren L, “had a big crush” on a boy named Derek
G, Mr, Malfregéot' then said to Lauren L.’s brqther, “let’s call her and tell her Derek G.
is at the gym”. (Tr. August 30, 2007 ét 195.) Mr. Malfregeot then asked Lauren L.’s
brother for Lauren L.’S cell phone number and he plﬁced a call to her. (Tr. August 30,
2007_ at 69.) Lauren L. did rnot answer, but Mr. Malfregeot lefl a message identifying
himself and informing Lauren L. that “Derek G is at the middle school.” (Tr. August 30,

2007 at 36-7.) Upon discovering the phone message, Lauren L. informed her parents. |

Her father immediately contacte.d the school principal who referred him té the schodl -
board where he registered a complaint. Lauren L.’s father thereafter contacted the

| _Bridgeport City Police and requested an iﬁvestigation. However, approximately one or
two dayé agter contactiﬂg school principal Carol Crawford., Lauren L. and Chelsey E..
returned to her ofﬁée to tell her that “It’s okay so you don’t have to do anything.” (Tr. |
August 30, 2007 at 123.) Mrs. Crawford advised her that the investigation had already

been initiated and could not be terminated. (Tr. August 30, 2007 at 123.) Following the

investigation, the appellant was charged with the misdemeanor offense of stalking.

B



IIL. ASSIGNMENTS OF ERROR AND
THE RULINGS OF THE COURT BELOW

By order entered November 5, 2007,.the appellant, Richard Malfregeot, was
found guiity and convicted of the misdemeanor offense of stalking/harassment in
violétion of West Virginia Code §61-2-9a(a.) following a trial de novo héld in front of thé
_Honorable Thomas A. Bedell, Judge on August 30, 2007. At the conclusion.of the trial,
the court directed fhe parties to submit pfoposed findings of fact and conclusions of law
with respect to the evidence presented at trial. The circuit cour_f further ordefed that a
presentence investigation be conducted of the appellant.

On October 3, 2007, a hearing was convenéd for the purpose of pronouncing the
court’s rulings and orders resulting from the non-jury trial. During the hearing, the‘ '
circuit court amlt)unced_that “all of the facts alleged by thé victim ... [had] b;aen _
éstabliéhed b_eyolnd a reasonable doubt.” (Tr. O_ctober.3,' 2007 at 11 ) The circuit court
. convicted the appellant on the bas_is_ that the appellant willfully and repeatedly followed
the victim aﬁd that he had contact with her at her locker, and ig the lﬁnchroom, and tha1_:

* he had other contacts with her in and out of school. (Tr. October 3, 2007 at 13.) The
circuit court further found that the appéllént’s conduct was intentional and willful and
was such as would cause a reasonable person to be “distressed or éoncerned”. (Tr.
October 3, 2007 at 14.) Th.e court concluded that the appellant was grooming the victim
for some further relationship on some other levél. (Tr. October 3, 2007 at 14-15.)

By order entered November 5, 2007, the cqurt set forth further findings in support
of it’s ruling and order. The court found that the appellant harassed Lauren L. by

engaging in willful conduct directed toward her that caused Lauren L. mental and



emotional injury which included frequent regular contact with Lauren L. Whe was not
one of the appellaht’s students; discussions with Lauren L. regarding persenal non-school
matters; placing his arm around Lauren L, Eolding Lauren L.’s hend; playing with
Lauren L.’s hair; rubbing Lauren L.’s .'sheulders; displaying photographs of Lauren L. in |
his classroom with one of the photog_raiahs depicting her in paj ama_-like elothing; refusing
to remove the photo graph in his claSsreom 'despite 1t).eing requested to do so by Laﬁren L.;
calling Lauren L. on her cell phone .on a non-school day and leaving a message v;rhich
eeuId reasonably be construed as an enticement to come to the location where the
appellant was located; aﬁd showing Lauren L. that he had saved her cell phone number-
on his phone.. The court further found that the appellant “followed” Lauren L. by going
to locations where he knew she was present even though she was not in any _of his |
classes, and by calling her on her cell phone.'

The appellant, Richard Malfregeot, respectfully submits that the Circuit Court of
Harrlson County, West Virginia, erred in convicting the appellant of the misdemeanor
offense of stalking/harassment based upon the followmg

A. The evidence was insufficient to convict the appellaht beyond a reasonai)le
deﬁbt of stalkingfharassment in violation of Wesi Virginia Code §61-2-9a(a.).

-1 The eircuit court’s findings of fact were clearly erroneous.

B. The circuit court erred in applying the law to the facts.
1. The petitioner did not “follow” Lauren L..
2. The petitioner did not “harass” Lauren L..
. a. The conduct of the petitioner was not willful conduct directed at
~ Lauren L..

b. The actions of the petitioner would not cause a reasonable
person mental injury or emotional distress.



c. The petitioner did not seek to establish a personal or social
relationship with Lauren L..

IV. POINTS AND AUTHORITIES
RELIED UPON

It is well established law m this State that “[a] criminal defendant challenging the
sufﬁcie_ncy of the evidence to support a conviction takes on a heavy burden. An 'appellafe
court must review all the evidence, whether direct 'or_circumstantial, in the light most B
favorable to the prosecution and mﬁst credit all inferences and credibility assessments ...
in favor of the prosecut.ion. The evidence need not be inconsistent with.every éonclusion
save that of guilt so long as the jury can find guilt beyond éreasonable doubt.” Syl. Pt. 3,
in part, State v. Guthrie, 194 W.Va..657, 461 S.E.2d 163 (1§95).

Further, “[t]he function.of. an appellate court when reviewing the sufﬁcriency of

the evidence to support a criminal conviction is to examine the evidence admitted at trial

10 determine whether such evidencg, if believed, is sufficient to convinée a reasonable

- person of the appellant’s guilt beyond a reasonable doubst ... [therefore] the ;elevant
‘inquiry is whether, after viewing the evidence in the light most favorable to the
prﬁsecutidn, any rafional'trier of faét could have .found the. essential elements of the crirhe
proved beyond a reasonable doub.t.”' Syl. Pt.ll State v. Guthrie, 194 W.Va. 657, 461
SE2d 163 (1995).

.' In reviewiﬁg challenges to criminal convicti.ons,.the standard of review is
dependaﬁt upon whether the particular challenge involves determinations involving the
law, the facts, or a mixture of .the two. Issues raise& -regarding questions of law are |
.reviewed de novo. Syl. Pt. 1, Chrystal .R.M. v. Charlie A.L. 194 W.Va. 138,459 S.E.2d

41 S. (1995). A review of the final order and ultimate .disposition' by a circuit court is



based on an abuse of discretion standard and the underlying factual findings by the circuit
court are reviewed using a clearly erroneous standard. Syl. Pt. 1 Burnside v. Burnside,
194 W.Va. 263, 460 S.E.2d 264 (1995). “However, ostensible findings of fact, which
- entail the application of law or constitute legal judgments which transcend ordinary
factual determinations, must be reviewed de novo. ”.Syl. Pt. 1, in part. State ex rel. \
Cooper v. Caperton, 196 W.Va. 208, 470 S.E.2d 162 (1996).
A. THE EVIDENCE WAS INSUFFICIENT TO CONVICT THE APPELLANT
BEYOND A REASONABLE DOUBT OF STALKING/HARASSMENT IN
VIOLATION OF WEST VIRGINIA CODE §61-2-9a(a). '
Wesr Virginia Code §61-2-9a(a) (stalking; harassment; penalties; definitions)
provides as-follows:
“(a) Any person who willfully and repeatedly follows and
harasses a person with whom he or she has or in the past
has had or with whom he or she secks to establish a
personal or social relationship, whether or not the intention
is reciprocated, a member of that person’s immediate
family, his or her current social companion, his or her
professional counselor or attorney, is guilty of a
misdemeanor and, upon conviction thereof, shall be
incarcerated in the county or regional jail for not more than
six months or fined not more than one thousand dollars, or
both.”
Durmg the sentencing hearing held on October 3, 2007, the circuit court found
that all of the facts alleged by the victim, Lauren L. had been proved beyond a reasonable
doubt, that the appellant did not deny any of the facts although the appellant offered other
explanations and other interpretations of his actions, and therefore, there were no facts in
dispute.(Tr. October 3, 2007 at 11.) The circuit court further found the appellant willfully

‘and repeatedly followed the victim, Lauren L. due to his contact with her at her locker,

his contact with her in the lunch room, and other contacts with her in and out of school



(Tr. October 3, 2007 at 13) and that his conduct was willful and intentional and was-such
as would cause a reasonable person to be “distressed ot concerﬁcd”. (Tr. October 3, 2007
at 174.) The. court céncluded in {inding that the appellant was “ grooﬁling tﬁé victim for

~ some further relatiénship oﬁ some other level.” (Tr. October 3, 2007 at 14-15.) The
cifcu—it court made numerous other findings of fact and conclusions of law in it’s
November 5, 2007 order. The appellant would respectfully submit to this Court that the
findings of fact made by the Circui.t court were cleaﬂy erroneous and thét the evidence
was insufficient to convict him of stalkiﬁg/harassment in. violation of West -Virgin_ia Code
§61-2-9a(a.). |

1. THE CIRCUIT COURT’S FINDINGS. OF FACT WERE CLEARLY
- ERRONEOUS. ' ;

Oﬁr Coﬁfc has held that a “finding [of fact] is ‘clearly erroﬁeous’ when although
there is evid_énc’e to support it, the reviewing éourt on the entire evidence [emphasis
-added] is left with a definite and firm conviction that a mistake has been committed.” |
Phillips v. Fox,r 193 W.Va. 657, 661, 458 S.E.2d 327, 331 (1995), quoting United States
v.. United States Gypsum Co., 333 U.S. 364, 295 68 S.Ct. 525, 542,92 1.Ed 746, 76.6
(1948). The appellant .Would respéctfully assert that the circuit court’s findings of fact in
| support of his conviqtion'were clearly erroneous because. the circuit court did not view
them as p'ar.t of the eﬁtire {;viden:ce before it and the court failed to fake iﬁto |
consideration the context and setting in which the acts occurred as testified to by the |
witnesses.

The appellant respéctfully alleges that the circuit court erred by making thé

following findings of fact which are clearly erroneous:




7. That upon first meeting the Defendant, the
Defendant began discussing with the victim her boyfriend.

8. That after first meeting the Defendant, the
Defendant began approaching the victim at school.
0. That after first meeting the victim, the

Defendant began approaching her at school in the bus
room, in the cafeteria, in the hallway, and at her locker. -

’ 10.  That at the outset, the Defendant’s contact
with the victim was sporadic but that as the school year
progressed, the Defendant began having contact with the .
victim on a daily basis, with such contact occurring several
times per day, '

_ 12, That because the victim did not have the
Defendant as a teacher, there was no legitimate reason for
the Defendant to have such frequent contact with the '
victim.

14, That almost all contact between the victim
and the Defendant was initiated by the Defendant,

15. That regardless of where the contact
between the Defendant and victim took place, the
Defendant would not discuss academic or school related
issues with the victim during his contact with her, but that
the Defendant would instead discuss personal matters such
as the victim’s boyfriend and the victim’s appearance.

17. That the victim and other witnesses testified

that other teachers did not go to the student’s lockers on a
daily basis. ,

- 18, That witnesses testified that teachers at the
school did not discuss with the students the types of things
that the Defendant discussed with the victim,

21.  That the victim testified that the Defendant
had taken photographs of her.
: 26.  That the Defendant did not take all of the
photographs that depicted the victim and which were
displayed in the Defendant’s.classroom. However, the
Defendant had obtained several photographs depicting the
victim.

© 30.  That the victim testlﬁed that once she was
* made aware of the photographs being displayed in the
Defendant’s classroom, she became upset.

31,  That the Defendant was asked to remove the -

photographs of the victim from the Defendant’s classroom,
~ but that the Defendant refused to do so.

33.  That the photographs were eventually
removed from the Defendant’s classroom by another -



student because the Defendant would not remove the
photographs himself.

37.  That the victim never gave the Defendant
permission to place his arm around the victim.

47, That the Defendant told the victim’s _

-younger brother that he would need to first speak with the

victim to make sure that it was alright for the victim’s
younger brother to have the football.

All of the conduct of thé appellant referred to herein, and alleged by Lauren L.
bccurfed at Bridgeporf Middle School in Bridgeport, Harrison Coﬁnﬁty, West Virginia, |
during regul'ar school hours. The circuit court failed to view the evidence as a whole and
take into coﬁSideration the context and setting within which the acts occurred and the
daily réutine and climate present at Bridgeport Middle School as was testified to by fhe
teachers called as witnesses, as well as the‘ school principal.

Carol Crawford, the principal of Bridgeport Middle Schéol; Richafd Pratt, an
eighfh grade West Virginia studies teacher at Bridgeport Middle School; Alice Osbbrné,
| a teacher at Bridgeport Middle School; RitaRobbi-ns, a teachier at Bridgeport Middle
" School; Tom Fogg, a teacher at Bridgeport High School and football coach; and Be\}erly
Fogg, a teacher at.Brid_geport Middle School. testified on behalf of the appellant. The
testimony of all of these teachers set the stage updn which the evidence before the court
must be viewed and upon which ‘the ex./.idence must be taken in context.

The atmosphere during-the school day at Bridgeport Middle School is happy,
cordial, and sociable. The teachers engage in frequent dialogue with the students with |
re-spect to school and non—séhooi activities, and the teachers, as well as the studentsrare
very affectionate. School principal Carol Crawford testified that it was not unusual for

teachers to put their arm around a Student (Tr. August 30, 2007 at 1 17,) and that all of the



| middle school children and teachers are “engaging” and the atmosphere is very friendly.
(Tr. August 30, 2007 at 14.) Principal Carol Crawford testifted ﬂlat she had; in the past,
seen the appellant joking with students (Ir. August 30, 2007 at 116) and teacher Tom
Fogg testified that Both he and the appellant had a reputation for being a |
jokester/prankster. (Tr. August 30, .'2007 at 171-72.) Mrs.r Crawford also testiﬁed that it

_ was common for the teachers to have pictures of the students on the board in their rooms
and that students often give her pictures which they expected would be.puf up in the
classroom. (Tr. August 30, 2007 at 122.) Teacher Richard Pratt'testiﬁeﬁ tﬁat the teachers -
are constantly ime];actiﬁ_g with fhe students all of the time. (Tt. August 30, 2007 at 137.)
Teacher Tom Fogg testified that it was important to develop a rapport vﬁth the students |
because the students can learn better if they are reléxed and they are more feceptive to

what is said in the classroom. (TT. August 30, 2007 at 172.) In fact, Mr. Fogg testified

that teachers develop a rapport with all students and not only the students in the teacher’s
class but with students that they see in the hallway,lwhether or not they know their |
names. (Tr, August 30, 2007 at 174-75.) The facts before the circuit court must be viswed
in the context of fhe setting.at Bridgeport Middle School, because it is within this setting
that the Stateralleged and fhe-coﬁrt uitiniateljr convicted the appellant of stalking and
harassing Lauren L.
The appellant would respectfully coﬁtend, prelimiﬁarily, that maﬁy, if not most of
the acts alleged in th¢ ﬁndings of fact made by the circuit court and which are ultimately
used to support the court’s conclusions of law, could have been made by any student.

The appel.lant was a teacher and coach at the school attended by Lauren L. The evidence

established that the appellant treated Lauren L., in most regards, like any other student at



Bridéeport Middle School. In fact, her best ‘ffiend, Chel‘sef E. te.stiﬁed that the appellant
did not treat Laﬁreh L. any (ii_fferent than the other students. (Tr. August 30, 2007 at 80.)
The appellant and Lauren L. had nothing more than a téacher-student relationship. The
appellant spoke to Lauren L. in the hallway, at her locker, in the lunchroom and at school
activities. He spoke with her about school and non-school related topics, as did the other
- teachers, All acts alleged to have been committed by the appellant were on school
propeﬂ:y. He hug’g’ed her which wq's common between the teachers and students at
- Bridgeport Middle School. He asked hef to type a football Iétter for him which Was not
unusual or inappropriate for a teacher to do. The circuit court has taken all of these facts |
out of éontgxt and therefore its findings ére erroneous. o

The court’s findings numbers 7,_3, 9,. 10, 12, 14, 15; 17, 18, énd 37 ar.e all
statements of faét re.lated to the appellant’s béhavior and conduct in the context of be.ing a
teacher at Laurén L.’s school. It was undiéputed that Laurén L. met the appellant on a
bus__trip. It was further undisputed that after meeting Lgurén L, the appellant throughout
the year, spoke with her more frequently. That is not unusual, that is human nature. It |
was erroneous of the court to find tﬁat the interchanges between the appellant and Lauren
L. occurred because the appellant “approached” her. The fact is that the evidence only
established that the appellant was present in the same area, i.e. the hallway or the
lunchroom. The appellant did not “approach” L_aureﬁ L. any more or ahy differently than
he “apﬁroached” ofher students.

A significant portion of the State’s allegations and the factual findings of the court
are based on the alleged conduct of the appellant in frequently going to or belng at

Lauren L s locker. The State faﬂed to present any testimony w1th respect to the locatlon




of her lopker in 'relationship to the defendant-appellant’s classroom. However, the
undisputed testimony presented in the appellant’s case was that Lauren L.’s locker was
sevéral yards from tﬁe appellant’s classroom. (Ir. August 30, 2007 ét 115.) The teachers
at Bridgeport Middle Schoo! have the fesiaonsibility of monitoring the ha_llwa;lrs bétween

classes, both to the right and to the left of the classroom. (Tr. August 30, 2007 at 115.)

Lauren L.’s locker was within the appellant’s area of respo'nsibility: (Tr. August 30, 2007 "

at 129-30.) No witness testified that they ever saw the appellant engage in any
 inappropriate conduct with Lauren L. during the tirﬁe period between classes or at anjw
time. In fact, teacher Richard Pratt whose classroom was four doors 'dowﬁ from that of
the appellant and Whp monitored the same area as the appellant testified that he never

- -saw the appellant interacting with Lauren L., that he never saw him following her, and
that he never saw him speak to her. (Tr. August .3 0, 2007 at 136-7.)

It is clear from the evidence presented that the appellant’s presence at or near the

locker of Lauren L. was due to its location near the appellant’s classroom and within the

appellant’s area of responsibility. The appellant did not follow Lauren L. and he did not |

seek her out at her locker. 'Although he may have “approached” Lauren L.’s locker by
standing near it, it cannot reasonably be concluded within the factual context that the
appellant’s actions towards Lauren L. were any‘diffcrent than hi; actions with respect to
the éther students, and the State did not present any evidencé té the contrary. In fact.,
Lauren L.’s best friehd Chelsey E. testified that the appellant did not treat Lauren L. any
different than the other students, (Tr. August 30, 2007 at 80) and it did not appear to her
as thdugh Lauren L. was rbei_ng harassed. Further, best friend I\_Iatalie L. testified that

Lauren L. was more friendly with the appellant than with the other teachers (Tr. August

o o e g e



30, 2007'at 201,) and tha’r she never saw any inappropriate co_nduct. (Tr. August 30, 2007
at 208.) |

With respect to the conduct alleged to have oocurred in tho lunchroom, teacher
Jim Richter, vrho was one of the two lunchroom .Supervisors, testiﬁéd that although the
appellant did not eat in the lunchroom, he often walked through_ on his way to Subway or
for a Wallr (Tr. August 30, 2007 at 156), and that he had seen the appellant stop by the B
lunchroom table in which Lauren L., as well as others, were seated on a couple of
occasions. (Tr. Augusf 30, 2007 at 158.) During those times, the appellant would not
speak with anyone in particular (Tr. August 30, 2007 at 158), and it did not appear to
him that tlre appellarrt favored the female -studeﬁts over the male students and _he hgd
never seen the appellant ﬂ'irtirlg with anjf of the female students. (Tr. August 30, 2007 at
157.) Further there had been no corl‘lplaints or concerns voiced to him by any of the
studento, teachers or parents. (Tr. August 30, 2007. at 159.)

It was clearly erroneous for the court to find tha_t the appeﬂant “approached”
Lauron L. at her locker and in the lunchroom, that he initiated‘.the conduct, that.he had no

legitimate reason for having contact and that it was inappropriate to discuss non-

academic matter.’ _l

With respect to the findings in paragraphs 21, 26, 30, 31, and 33, all of which
refer to the photographs found to be on display in the appél_lanfr’s classroom, the appellant

“believes that these facts are taken out of the context and must be vieWeri by the court

within the context and setting of Bridgeport Middle School. ‘Mrs. Crawford, the principél

at Bridgeport Middle School testified that it was common for teachers to have pictures of -

the students on the board in their rooms and that students often gave pictures to the

% As found by the court in paragraph numbers 7, 8, 9, 10, 12, 14, 15, 17, and 18.



teachers which they expected would be put up in the classroom. (Tr. August 30, 2007 at
122.) The photographs at issue were given to the appellant by a friend of Lauren L. (Tr.
August 30, 2007 at 62), and the appellant did not put the pictures up in-hié classroom.”
The photogfaphs wefé ultimately taken down by.N_atalie L. (Tr. Avgust 30, 2007 at 206),
.beca-us_e. Laufen L. did not like her pictur.e,'an.d so she did nof want the photographs
displayed in the classroom. (Tr. August 30, 2007 at 206.) It was cléafly erroneous for the
court to make these factual ﬁhdings within the context of all of the evidence. |

The court’s factual findings 21 and 26 (that the appellant had taken photographs |
of the victim which were displayed in his classroom), are also clearly erroneous. It was
~ undisputed that the appellaht did not take any photographs of Lauren L. (Tr. August 30,
2007 at 188.) Student Taylor L. uéed the appellant’s disposable camera to take
approximately four photoéraphs during a gathering of football players and cheerleaders at
Damon’s restaurant. Lauren L. was not in any of the photographs. (Tr. August 30, 2007
at 187.) | |

With réspect to findings number 37, 40, and 41, (that the appéllant did not have
permission to put his arrﬁ around Lauren L., play with her hair, or rub her shoulders),
Chelséy E. testified that the appellant put his arm around Lauren L. anﬂ Chelsey E., and
school principal Carol Crawford testified that it was not unusual for teachers to put their
arms arouﬁd studen;ts. (Tr. August 30, 2007 at 117.) There was 1o requirenient or need to
“ask permission” and there was no allegation that the appellant did any of these acts in
private. The appellant put his arm around Lauren L. in front of the other students and
teachers and his act was no different than that of other teachers and students. (Tr. August

30, 2007 at 1 17.) Itis uméasondble to assume that any teacher would need “permission”

7 The photografahs were put up by a friend of Lauren L.



under the circumstances and within a school setting. Likewi.se, although thére ‘was
conflicting evidence with respect to whether or not the appéllant rubbed Lauren L.’s
shoulders and p.layed witﬁ her hair, which the appellant denied, there was no requirement |
that the appellant ask for perinission.. |
- Lastly, Wlﬂ‘l respect to finding number 47 (that the appellant spoke with Lauren

L.’s brother aboﬁt using a football), the best evidence of the circumstances underlyiﬁg the
phone caﬂ would be th.er testimony of Michael L.',_ the younger brother of Lauren L.
Michael L testified that on April 2, 2006, he was witﬂ some of his friends at Bridgeport
Middle School walking around. (Tr. August 30,2007 at 68.) The appellant was working
at the concession stand. (Tr. August 30, 2007 at 69) The appellant had been t_old that.
Lauren L. had a crush on a fellow student named Derek G., and it was c_om_moh
knowledge that sh.e had a crush on him. (Tr. August 30, 2007 at 72.) The appellant asked
Michael L. for Laﬁfen L.’s cell p'hone. number “because [of] something about Derek [G.]”
which he gave him; (Tr. August 30, 2607 at69.) Although Michael L, originally
testified that the appellant wanted L‘auren I..’s phone number becaug;e -(}f something to .do
with Derek G., he changed his testimony and said that the purpose was to ask fora
football. (Tr. August 30, 2007 at 70.)7 'The appellant mﬁde the phone call, but didn’t reach _
Lauren L., so he left e.t.message that Derek: G. Was: at the gym. The appellant did not
secretly make thi.é call or attempt to hide it in any way.* These ﬁndings by the circuit
court were clearly erroneous.

| This Court has held that the findings of fact by a circuit court are reviewed using a

clearly erroneous standard. Syl. Pt. 1, Burnside v. Burnside, 194 W.Va. 263, 460 S.E.2d

* The appellant testified that it was poor judgmeﬁt to make the phone céll and that he regretted making it, ~
(Tr. August 30, 2007 at 199.) '



264 (1995). When viewing all of the évidencé and the entire record there can be no doubt
that the findings of the circuit court were clearly erroneous and thaf a mistake has been
committed. |
B. THE CIRCUIT COURT ERRED IN APPLYING THE LAW TO THE FACTS.
Aithough the appellant would respectfully contend that findings of fact made by
the circuit court were clearly erroneous u_nder the standard set by this Court and by the
United States Supr_erﬁe Court, even if the findings of fact were found by this Court to not
be clearly erroneous, and fo be an. accurate statement of faét, the Staté of West Vifginia
did not establish all elements of the crimelof stalking/harassment béyond a reasonable
doubit.
The circuit court erred in making.the following conclusions of law:

73. That the conduct of the Defendant directed towards
the victim was not accidental and was willful;
74.  That the Defendant’s conduct of having frequent
and regular contact with the victim at her locker was willful
and intentional and that such proposition is supported by
the fact that the defendant was the individual who initiated
such contact; :
85.  That the Defendant “followed” the victim by
regularly going to locations where the victim was present to
have contact with the victim and that this proposition is
supported by the fact that the defendant did not have the

- victim in any of his classes (i.e. there was no reason for the
Defendant to have such regular contact with the victim).
86.  That the Defendant “followed” the victim by calling
the victim’s cell phone and leaving a message that could
reasonably be construed as an enticement to the victim to
come to the location where the Defendant was present.

- 89, That the Defendant’s conduct was designed to
facilitate a soctal and personal relationship with the victim

~ as demonstrated by the Defendant’s frequent contact with
the victim, the Defendant’s physical contact with the '
victim, the Defendant’s discussion with the victim of
personal non-school related matters, and the Defendant’s
actions of obtaining and using the victim’s cell phone




number for the purpose of leaving a message on the
victim’s cell phone which can reasonably be construed as

- an enticement for the victim to come to the location where
the Defendant was present. -
90.  That the victim did not engage in conduct that
evidences that she reciprocated the Defendant’s attempts to
establish a social and personal relationship with the -
Pefendant.
91.  That the victim did not give the Defendant
‘permission to have physical contact with her and she
attempted to discourage the Defendant from continuing to
do so by way of physical gestures and body language.
92.  That the victim did not give the Defendant

" permission to come to her locker on an almost daily basis.

The essential elements of the crime of stalking/harassment as set forth in West
Virginia Code §61-2-9a(a.) can be summarized as being that the defendant—appellant (1)
willfully and repeatedly follows and harasses a person; and (2) the appellarit must seek to |
establish a personal or social relationship with such person.

1. THE APPELLANT DID NOT “FOLLOW?” LAUREN L.

The lower court found that the appellant willfully “followed” Lauren L. by his
acts in regularly going to locations where she was present in order to have contact with
" her (185, November 5, 2007 order) and by calling Lauren L.’s cell phone and leaving a
message (186 November 5, 2007). It was error of the court to find as a matter of law that
the appellant “followed” Lauren L.

It goes without saying that during the school day, the appellant was present at
locations where Lauren L. was present, such as at or near her locker, and in the
lunchroom. However, the appellant did not “follow” her to these locations. The

appellant was present in those locations solely and exclusively due to his employment as

a teachet at Bridgerport'Middle School and the nature of his responsibilities as such, in




particular his responsibility to morﬁtor the area around his classroom which resulted in
him being near and/or at Lauren L. ’.s locker and his presence in the lunchroom, during
lunch, when he would occasionally pass througﬁ the lunchroom. The evidence was
- undisputed that he did not sing.le out Lauren L. at any time, bﬁt spoke with other students
in the same area., | |

It is difficult to underst.and the court’s reasoning in it’s further conclusion that the
appellant “followed” Lauren L. by c.alling hér and leaving her a message on her ceil
phoneé. The appellant did nbt make the call in any attempt to entice her to come to .the
school or to come éee hi'm, but rather calledrher in the presence of her (_)Wﬁ broiher, only
to ’éease her about Derek G. (Tr. August 30, 2007 at 195.) The court;s qonclusion, asa
matter of law, would seem to defy the basic prinéiples of deductive reasoning.

The apphcatlon of law by the circuit court to the facts testified to by the Wltnesses
was clearly erroneous because the appellant could not have been found to “follow”

Laurén L. under the facts in-evidence, and therefore the State did not prove all of the
essentlal elements of Stalklng/harassment ' |
- 2. THE APPELLANT DID NOT “HARASS” LAUREN L.

Further, the Sf[ate did not establish that the appellant “harassed” Laul;en L. West _
Virginia Code §61-2-9a(g)(1) defines the term “harasses” as “willful conduct directed at
a specific person or person which would cause a réasonable person mental injury or
emotional distress™.

a. The conduct of the appellant' was not willful conduct directed at Lauren L.

The circuit court concluded as a matter of law that the appellant’s conduct

directed at Lauren L. was not accidental but was willful. (73 November 5, 2007 order.)




If taken in the context of all of thé tlestimony and evidence before the court, the conduét |
of the appellant was not willful and it was not directed at Lauren L.

There was no evidence that the actions of the épéellant were directed at Lauren
L., or that his actio_ns were any différe'.nt in fegard to Lauren L. than they were with other
students. In fact, the testimony before Ithe court was that the appellant did not treat
Lauren L. any -differently than the other students and that he did seck or.single her out..5
(Tr August 30, 2007 at 80.) Although the appellant would concede that his act in calhng
her on her cell phone and saving her phone number for a perlod of time was directed at
her, as was his act in p_lacing his hand on her shoulder and flipping her hair back, these
few isolated insténces were the ﬁnly times \;vhen his conduct was directed specifically at
Laﬁren L., and even then they were not done for the purpose of harassing her. The court
failed to view thése acts within the context in which they were p'erfdrme:d.6 Likewise, the
appelia:qt’s acts in speaking with Lauren L. at the lbckér, in speaking with her in the
lunchroom, in putting photographé up in his classroom and in puttihg his afm aro_ﬁnd her

(as well as her friend Chelsey E.) was not conduct directed specifically at Lauren L. but

- was conduct engaged in generally, with all of the students, and it was no different than

that of other teachers with their students.

b. The actions of the appellant would not cause a reasonablé person mental injury
or emotional distress.

The circuit court found that the evidence established that Lauren L. had suffered

mental injury and emotional harm based on the testimony of Lauren L., her father, and

3 The investigating officer, Detective Mike Lemley of the Bridgeport Police Department admitted that the
only difference between how Richard Malfregeot treated Lauren L. and how he treated Chelsey E. was that
he didn’t call Chelsey E. (Tr. August 30, 2007 at 108.)

¢ Teacher Alice Osborne testified that she sometimes will put her hand on a students back or shoulder when
leaning over them to show them something or to point to something, (Tr. August 30, 2007 at 145.)




her friehd—s. (788 November 5, 2007 order.) Howevet, the State failed to present any
evidence whatsoever as to whether or not a “reasonable” person would have suffered |
mental injury or emotional distress under the circumstances allegéti by the State. The
appellant would respectfully submit that a reasonable perst)n would not have suffered
mental injury or emotional distress’ and in any event, the State of West Virginia failed to
protre beyond a reasonable doubt this essential element of the crime. Further, cahtrary to
the court’s finding as a matter of latN that Lauren L. suffered mental injury and emotional
harm, Principal Carol Crawford testified that one or two days after Lauren L.’s father
contacted her about the phone call made by the appellant, Laura L. and Chelsey E. came
to her office to tell her that “it’s._ okay you don’t have to do anything.” (Tr. August 30,
2007 at 123.) Under those circumstances it is not reasqrtable to éonclude that Lauren L.
had suffered from any mental injury or emotional dtstress. The coutt’s conclusion as a
matter of law that the appellant harassed Lauren L. is clearly'erroneoas.

| . The appellant did not seek to estabhsh a personal relationship with Lauren L

The State d1d not present any evidence to show that the appellant sought to |

establish a pf_:'rsonal or social relationship with Lauran L. in excess of the teacher/student
relationship or ih excess of the relationships between the other teachers who téstiﬁed at
trial ahd théir students. In fact,- the avidence before the court was that all of the actions of
the appellattt were no different than the actions of other teachers at Bridgeport Middle
School, and that the aphellant did not treat Lauren L any differently than he treated the '

other students.

7 Detective Mike Lemley testified that the appellant treated Chelsey E. in the same way and manner as he
treated Lauren L. Chelsey E. did not suffer emotional distress or mental injury.




" The circuit court failed to properly apply the law to the facts of this case in _
finding that the acts of the appellant constituted the elements of the crime of
stalking/harassment and in particular the elements of “follows,” and “harasses”.

V. CONCLUSION

For the foregoing reasons, the appellant, Richard Malfregeot, respectfully requests
that the verdict of the circuit court be overturned, that judgment be entered in his favor
and such other and further relief as the Supreme Court of Appeals deems appropriate.
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