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IN THE CIRCUIT COURT OF JEFFERSON COUNTY, WEST VIRGINIA

JEFFERSON COUNTY CITIZENS HECEiVED
FOR ECONOMIC PRESERVATION, FEB 26 M8
A NON-PROFIT CORPORATION,

JEEFERSON COUNTY
Petitioner CIRCUIT COURT
v. ' _ : CIVIL ACTION No. 05-C-143
' Honorable Thomas W. Steptoe, Jr.
COUNTY COMMISSION OF "

JEFFERSON COUNTY, a public body;
ARCHIBALD M. 8. MORGAN, Member
C. DALE MANUEL, Member,
GREGORY A. CORLISS, Member, and
JANE M. TABB, member,
| Respondents.
ORDER INVALIDATING THE APRIL 8. 2005 AMENDMENTS

* Petitioner, Jefferson County Citizens for Economic Preservation (JCCEP), through
the Law Office of Richard G. Gay, L.C. and Peter L. Chakmaldan, Esq., filed a Motion for
Partial Summary Judgment. After issuing a briefing schedule, the Court held a hearing on

this motion. Additionally, Respondents, Jefferson County Commission (Commission) et

al., through counsel James Casimiro III, Esq., Assistant Prosecuting Attorney, moved the

Court for summary judgment, which the Court considers a cross-motion for summary
judgment.

Thc. Court has studied Petitioner’s and Respondents’ Motions for Summary
Judgment, all responses, memoranda, and attached exhibits. The Court has reviewed the

record of the case and the peninént legal authorities. As a result of these deliberations, the

- Court ORDERS Petitioner’s Motion for Partial Summary Judgment GRANTED, and

Respondents’ Motion for Summary Judgment PARTIALLY GRANTED. Because there
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are no remaining issues before the Court, the Court ORDERSE the clerk to RETIRE THIS

CASE FROM THE DOCKET.

Standard of Review

“Summary judgment is proper only if, in the context of the motion and any
opposition to it, no genuine issue of material fact exists and the movant demonstrates

entitlement to judgment as a matter of law.” Syl. pt. 2, Gentry v Mangum, 195 W.Va. 512,

466 8.E.2d 171 (1995).
Factual and Procedural Backeround
L ¥ " Before the Legislature repealed West Virginia Code Section 8-24-1 et seq. to

replace it with 8A-7-1 et seq. in 2004, the Jefferson County Zoning and Land Development
Ordinance (Ordinance) contained Section 12.2, which refere.:nc.ed 8-24-1 et seq. Section
12.2 outlined the procedure for amending the Ordinance by mandating that all amendments
follow the procedures éet forth in 8-24-18 through 8-24-23. The Jefferson County
Commission (County Commission) amended Section 12.2 effective April 8, 2005. The
amendment removed the to 8-24-1 et seq, amendment requirements and replaced them with
W) those from 8A-7-8. In addition, Section 5.7(d)(1), which allows lot_s in a Rural District to
be subdivided, was reduced from one lot per ten acres to one lot per fifteen acres. |
Before making these amendments, the County Commission held two advertised
public hearings at which it considered the amendments and took public comment. The
Planning Commission met regarding the amendments’ consistency with the comprehcnsive. '
plan. : g ' . ]
At ﬂ-;é County Commission meeting on January 6, 2005 the Zoning Administrator

appeared and handed out the latest proposed amendments to the Ordinance. A citizen also

450



L]
June 24, 2008 Jefferson Geunty

submitied two proposals, which the County Commission sent to the Planning Commission
for review. | |
Thé Planning Commission found all three proposals consistent with the
Comprehensive Plan at its Janvary 11, 2005 meeting. .It asked the County Commission for
30 days to review public comment before reporting back to the County Commission. At
their January 20, 2005 meeting, the County Commission voted to schedule public hearings
on the three proposed amendments and invited the Planning Commission to attend and
participate. However, at their next meeting on January 27, 2005, the Commissiog rescinded
L that vote and instead voted to hold the public hearings only on the County Commission’s |

proposed amendment. They rescheduled the original date, but did not reiterate their invite

to the Planning Commission.
The County Commission published notice twice and it read as follows:

NOTICE OF PUBLIC HEARING
JEFFERSON COUNTY COMMISSION PROPOSED
AMENDMENTS JEFFERSON COUNTY ZONING AND
DEVELOPMENT REVIEW ORDINANCE

Please take notice that the public hearings will be held
on Wednesday February 23, 2005 and Thursday February 24,

tgud 2005, at 7:00 p.m. in the Jefferson County Meeting Room

Jocated on the Ground floor of the Old Charles Town

Library, 200 East Washington Street, Charles Town, West
Virginia to receive comment on proposed amendments to the
Jefferson County Zoning and Development Review
Ordinance.

Pursuant to 8A-7-8 of the State Code of West
Virginia, the County Commission of Jefferson County, its

- staff and legal consultants have studied the aforementioned

Ordinance and determined that amendments need to be made.
The Commission will receive comments on Amendments to
the Jefferson County Zoning and Development Review
Ordinance, Draft of January 6, 2005, by the County
Commission of Jefferson County.

All persons and governmental units having an interest
in said proposed Ordinance amendments are invited to attend
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this meeting. County Commission files on the proposed

~ amendments mey be reviewed at any time during normal
business hours at the Office of the Jefferson County
Commission, 124 East Washingion Street, of Charles Town,
West Virginia. Copies of the proposed amendments may
also be obtained at the Commission office or on the County
website at www.jeffersoncountywv.org. If you have any
questions, you may call the County Commission office at
(304) 728-3264.

Any party desiring a transcript of these proceedings
will be responsible for providing a competent stenographer at
their own expense.

By Order of the County Commission of J efferson
County.

Before these public hearings occurred, the County Commission met to discuss

. additional considerations regarding the changes to the proposed amendments.

The County Commission held its first public hearing on the proposed amendments
on February 23,2005. All Commissioners attended along with five members of the
Planning Commissién. Many individuals submitted conespoﬁdence and made commeﬂt.

| On March 3, 2005, the County Commission held the second of the public hearings
on the proposed amendments. All Commissioners were present along with eight members
of the Piénning Commission. Many individuals submitted correspondence and were there
for discussion. At the County Commi.ssion’s March‘lo; 2005 meeting it scheduled a work |
session on March 14, 2005 to discuss the proposed amendments. At its next meeting after
the work session, the Commission sent the proposed émeﬁdments’to the Planning

Commission for review and comment on their compatibility with the Comprehensive Plan.

At the March 22, 2005 Planning Commission meeting, the Zoning Administrator noted that

the Prosecuting Attorney’s Office wrote and aﬁproved the propesed amendments, The

Planning Commission found these proposed amendments to be consistent with the

! The February 24, 2005 hearing was rescheduled due to weather.
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Comprehensive Plan. At their March 23, 2005 meeting, the County Commission approved
the Maich 17, 2005 draft of the proposed amendments and set an effective date of April 8,
2005, -

On May 9, 2005, Petitioner filed for a Writ of Certiorari or Declaratory Judgment

alleging that 8-24-1 et seq. applied to the County Commission when it amended the

" Ordinance, but that the County Commission did not follow those statutes. Therefore, it

argued that the County Commission unlawfully adopted the amendments. The Court, on
July 8, 2005, declined to grant certiorari, but left intact Petitioner’s .cIaim for déclaratory
judgment. On October 2, 2006, Respohdents filed for summary judgment. The.Court
denied Respondents’ motion and interpreted West Virginia Code, Section 8A-7-1 et seq. to
require any men&nenté to the Ordinance to foliow the previously repealed Wesf Virginia
Code, Sections 8-24-18 through 8-24-23. Both Petitioner and Respondents have since filed
additional summary judgment rn.otionﬂs. The Court considers these two motions below.
Law and Reasoning |

Petitioner argues that the Respondent enacted the Ordinance amendments in
contravention of the West Virginia Code and fhat the Court should order the amendments
invalid. Generally, it argues that the PIahning and County Commissions did not follow the
correct procedyre in amending the ordinance. Additionally, Petitioner contends that the
amendment that changed subdivisions in the Rural Zoning District from one lot per 10
acres to one lot per 15 acres constituted a taking by the Respondent.

Respondents counter that the rurel subdivision change was not a taking because it
did not take away all economic use from the land. Moreover, they argue that the County

and Planning Commissions did comply with the West Virginia Code because their actions
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satisfied the aim of the statutory requirements. The County Commission together with the
Planning Commission held public hearings, adopted and recommended the Ordinance
amendments, and made a finai adap_tioﬁ.
Y.  Taking |
While the change in density from one in 10 acres to one in 15 acres may have

resulted in a diminution to the value of property in the Rural Zoning District, it did not
constitute a taking.

Land-use regulations will not constitute- an impermissible

. taking of property under the Fifth Amendment to the United

States Constitution and Section 9.of Article III of the West

Virginia Constitution if such regulations can be reasonably

found to promote the health, safety, morals, or general

welfare of the public and the regulations do not destroy all

economic use of the property.

Syl. Pt. 6, McFillan v Berkeley County Planming Commission, 190 W.Va. 458 (1993).

The change in density does not destroy all economic use of property in the Rural Zoning
District because an individual owning land there can still subdivide his or her property and
sell off parcels, or farm the land and sell the crops. Therefore, the Court FINDS that the

above land-use regulation does not constitute a taking.

IL.  Vaiidity of the April 8, 2005 Ordinance Amendments

From the facts ébove, the Court could construe that Respondents did not violate the
Code when enacting the Ordinance amendments if it finds that Respondents followed the

spirit of the law if not the letter of the law. Therefore, the issue before the Court is whether
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a county commission must precisely follow the letter of the law in order for its legisiation
to be deemed valid. If so, the Court must determine whether Respondents did so.

a. Local Government Power

In the United States, local governments receive their power from state legislatures,
These legislatures use enabling statues to transfer power to local governments. 101A C.J.S.
Zonipg & Land Planning § 11 (2007). Almost always, the enabling statutes strictly limit
~ the Jocal governments” power. “Action taken beyond the authority conferred (by the
legislature) or failing to comply with the terms and conditions governing its exercise will
Y _ be invalid.” E.C. Yokley, Zoning Law and Practice § 9.4 (4th-ed. 2001). This is especially

true for land use and zoning,

That zoning authority must be exercised in compliance with

the enabling act is a well-established and well-recognized

principle of Jaw, and the local government deviating or

departing from it is headed for the same frouble the master of

a ship invites were he or she to deliberately run the vessel
aground on a rocky reef.

14,

The consequences are serious when a Jocal government acts outside its zoning authority.
“The procedure provided by statute for the exercise of zoning powers must be followed . ..
and failure to comply with a mandatory procedural requirement of the enaBHng statute
renders a zoning ordinance invalid.” 101A CJ.S. Zoning & Land Planning § 11 (2007).
This limitation applies no less in sifuations where a focal govemmént amends a
zoning ordinance. “Asin the case of the original comprehensive enactment, the zoning
statute must be followed, and any amendment must ., ., . meet all requirements of the
enacting process or it will not become legally eﬁ'ective.” E.C. Yokley, Zoning Law and

Practice § 11.3 (4th ed. 2001); see also Edward H. Siegler, Jr., et al., Rathkopf’s The Law
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of Zoning and Planning § 39:5 (4th ed. 2007) (stating that a failure to‘follow those
procedures may render the attempted amendment void upon challenge). Moreover, when a
local government hés created a planning commission, it may not augment ifs statutorily
established duties by a local ordinance. E.C. Yokley, Zoning Law and Practice §11.54th
ed. 2001). |
b, Local Governmental Power in West Virginia
In West Virginia, local governments are creatures of the state; therefore, they may
| only perform functions that the Constitution conferred upon them or the Legislature
LW _ delegated to them. Syl.Pt. 1, Brackman s, Inc. v. City of Huntington, 126 W.Va. 21, 27
- 8.E.2d 71 (1943). “It has no inherent powers, and only such implied powers as are
necessary to carry into effect those expressly granted.” Id.; see also Syl. Pt. 1, State ex. rel
Plymale v, City of Huntington, 147 W.Va. 728, 131 S.E.2d 160 (1963) (holding that their
power depends solely upon the acts of the Legislature). At any time, the Legislature may
modify or witﬁdraw the power that it granted to a local government. Brackman’s 27 S.E.2d
at 73. Local govemmcnt,includeS county commissions. o |
% . The county [commission] is a corporation created by statute,

and possessed only of such powers as are expressly conferred

by the Constitution and legislature, together with such as are

reasonably and necessarily implied in the full and proper

exercise of the powers so expressly given. It can do only

such things as are authorized by law, and in the mode
prescribed.

Syl. Pt. 3, Weston, Inc v. Mineral County, 219 W.Va. 564, 638 S.E.2d 167 (2006)
{emphasis added). -

When a local government amends a zoning ordinance it must be done within the
limits of the zoning power delegated by the Enabling Act. Syl., State ex. rel MacQueen v

City of Dunbar, 167 W.Va. 91, 278 S.E.2d 636 (1981). The Legislature has provided a
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detailed procedure under the Enabling Act for adopting amendments. Stare ex. rel Foster

v. City of Morgantown, 189 W.Va. 433, 435-37, 432 S.E.2d 195, 197-99 (1993).
First, prior to the adoption of an amendment to the zoning
ordinance, the planning commission is required to issue
notice and conduct a public hearing on the proposed
amendment. W.Va. Code, 8-14-18 [1969]. Next, afier the
public hearing has been held, the planning commission may,
by resolution, adopt the amendment to the zoning ordinance.
W.Va. Code, 8-24-19 [1969]. Upon certifying and presenting
the proposed zoning ordinance amendment to the municipal
governing body, -# Va. Code, 8-24-2 [1969] [sic], the

governing body must consider the ordinance and either adopt,
reject or amend it. W Va. Code, 8-24-21 [1969].2

“

The Legislature has charged the Planning Commission with the duty to make “careful and
comprehensiversurveys, and studies of the existing conditions and probable future changes
of such conditions with the terﬁtory under its jurisdiction.” /d. at n.6 (citing W.Va. Code §
8-24-16 [1969] but still intact), Thét duty gives sense to the detailed procedure to be
followed in amending a zbning ordinance. Foster, 189 W.Va, at n.6. That Court held that
West Virginia Code Sections 8-24-18 through 8-24-23 control the method by which a local
government may amend a zoning _ordinance.. Id. Because those sectioﬁs do not authorize a .
referendum, none is required or authorized. Id. at Syl Pt. 1. Thus, the Court FINDS ’;hat
local governments only have the specific powérs that the Legislature delegates to them and

may only exercise those powers according to the letter of the statute for their actions to

have effect.

¢ The Applicable Statutes

? The Court notes that the Court's February 21, 2007 Order Denying Respondents® Motion for Summery
Judgment and Interpreting the Ordinance held that the procedure in West Virginia Code, Sections §-24-18
through 8-24-23 applied rather than the procedure in 8A-7-1 et seq. Respondents contmne to present
arguments under 8A-7-1 et seq. However, the Court does not consider those arguments in light of its order.

9
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The following sections provide the power and duties of the Planning Commission
as well as the procedure by which a zoning ordinance may be amended. A “Cormmission™
or “Planning Commission” shall mean “a municipal planning commission or a county
planning commission, as the case may be.” W.Va. Code § 8-24-3 (2003). The
Legislature’s statement of objective of a planning commission is:

the planning commission shall serve in an advisory capacity
to the governing body of a municipality or a county court
fcounty commission], that certain regulatory powers be
created over developments affecting the public welfare and
not now otherwise controlled, and that additional powers and
‘ authority be granted to the governing bodies of municipalities
o' and to counties to carry out the objective and overall
purposes of this article.
W.Va. Code § 8-24-1.
“Where power and authority are conferred herein, singly or disjunctively, on a county court
[county conimission], that power may be exercised only in relationto a county planning
commission.” W.Va. Code § 8-24-4 (emphasis added). The Legisiature delegated a Vériety
of powers and duties including the power and duty to “[pJrepare, publish and distribute
reports, ordinances, and other material relating to the activities authorized under this article
A oo W, Va, Code § 8-24-14(8). These powers belong exclusively to the Planning
Commission. 50 Op. Att’y Gen. 285 (1963) (noting that a planning commission’s powers
méy not be transferred to another agency).

The code clearly distinguishes between a planning commission and a county
commission. “A planning commission shall make and recommend for adoption to the
governing body of the municipality or to the county court {county commission], as the case
may be, a comprehensive plan for the physical development of the territory within its
jurisdiction.” W.Va, Code § 8-24-16. Furthermore, it is a planning commission that “may

10
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prepare, and the county court [that] is empowered and authorized to adopt, a
comprehensive plan and zoning ordinance . . ..” /4.

Ordinance Section 12.2 provides that “[a]fter the adoption of this ordinance, all
amendments to it shall be adopted according to the procedures set forth in sections eighteen
through twenty-three of Chapter 8.” West Virginia Code, Section 8-24-23 states that
“[a]fter the adoption of a comprehensive plan and ordinanée, éli amendments to it shall be

- adopted according to the procedures set forth in sections eighteen [§ 8-24-18] through

twenty-two [§ 8-24-22] of this article.” W.Va. Code § 8-24-23. A county commission may |

o ' also, if it desires an amendment, “ldircct the planning commission to prepare an amendment
and submit it to public hearing w1thm sixty days after formal written request by the
gOverning body of the municipality or by the county courj;.” Id: A planning commission or :
the owners of fifty percent or more of real property may petition for an amendment. W.Va. ,
Code § 8-24-46. If neither a planniﬁg commission nor property owners submit a petition a
.county cormniss‘ion must refer any proposed amendments “to the planning commission for
consideration and report before any final action is taken by the govérning bbdy ofthe

tigd municipality or the county court [county commission]. W.Va. Code §' 8-24-47.
| “Prior to submission . . . to the county court [county commission] of a planning
commission petition or report . . . the planning comrﬁission shall give notice and hold a
pﬁblic hearing in the manner pfeséﬂbed for adoption of a comprehensive plan in section
eighteen [§ 8-24-18] of this article . . ..” Jd. A planning comtnissioﬁ must publish notice of
the hearing “[a]t least thirty days prior to the date set for hearing . . ..” W.Va. Code § 8-24- L

18. “After a public hearing has been held, the commission may by resolution adopt the
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comprehensive plan and recommend the ordinance to the governing body of the
municipality or to the county court [county commission].” W.Va. Code § 8-24-19.

After this, Va planning commission -secretary “shall certify a copy of the plan to the
governing body ;Jf the city or tcr the county court [county commission]. W.Va. Code § 8-
24-20. At the first fneeting of the gdveming body of th? municipality or of the county

court after adoption of the plan, the secretary or a member of the commission shall present

the plan and ordinance to the governing body or to the county court.” Jd. Then “thé
governing body of the municipality or the county court shall proceed to a consideration of
Y the plan and ordinance énd shall either adopt, reject or amend the same.” W.Va. Code § 8-
24-21. “If the governing body of the municipality or the county court [county commission]
| rejects the plan and ordinance or amends.it, then it shall Ee returned to the commission for
its consideration, with a written statement of the reasons for its rejection or amendment.”

W.Va. Code § 8-24-22.

) d. Application of the Enabling Act

Respondents argue that they followed the spirit of the law during the amendment
process. They assert that Section 8-24-18 was fol]owgd beqause the Commission jointly
with the Planning Commission held ﬁwo public hearings after notice. Five of thé nine
Planning Commissioners ﬁrere present at one hearing; eight of them at the other. All the

‘County Commmissioners were present at both. Therefore, a quorum of the Planning ﬁ

Commission was present at each hearing.
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They assert that Sections 8-24-19 and —20 were followed because on March 22,
2005, the Planning Commission considered the proposed ainendments, voted that they were
consistent with the Jefferson County. Comprehensive Plan (Plan), aﬁd recommended them
for adoption. They contend that because Article 24 does not define “certify” the Planning
Comumission did “ceftify it” when it officially forwarded to the County Commission the
voté,'reconnnendation, and amendménts. Beéause, in Reépdﬁdents’ view, the entire County
Commission was involved from the beginning, there was no need for the Planning
CommiSSion to provide the amendments on paper to the Comity Commission. The
g Planning Commission’s actions thus complied with 8-24-19 and 20, in substance if notin .
form. Finally, Respondents argue that adoption procedure in Sec.:tion 8-24-21 was followed
because the County Commission, at its IMarch 23, 2005 meeting, considered the proposed
amendments and voted to adopt them. | : o ,
Even though all reasonabie-presumptions should favor the validity of an enacted
ordinance, such ordinance may not be modified, revised, amended, or rewritten under the
.guise of interpretation. Syl. Pt. 3, G-M -Realtj:., Inc. v. City of Wheeling, 146 W Va. 360,
120 S.E.2d 249 (1961); 8yl. Pt. 1, Consumer Advocate Div. of the Public Service -'Com 'nof
West Virgz'rﬁa, on Behalf of Residential and Small Commercial Customers of Hope Gas,
Ine. v. Public Service Com'n of West Virginia, 182 W.Va. 152, 386 S.E.2d 650 (1989). In | ' ‘

fact, when an ordinance “is clear and unambiguous and the legislative intent is plain, the

statute should not be interpreted by the courts, and in case it is the duty of the courts not to
. construe but to apply the statute.” Syi. Pt. 5, State v. General Daniel Morgan Post No. 548, 1
V.F.W., 144 W.Va. 137, 107 S.E.2d 353 (1959). “Courts should favor the plain and !

obvious meaning of a statute as opposed to a narrow or strained construction.” Thompson
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v. Chesapeake & O. Ry. Co., 76 F.Supp. 304, 307-308 (S.D.W.Va. 1948). “And the fact
that parties disagree about the meaning of a statute does not itself create ambiguity or
obscure meaning,” Deller v. Naymick, 176 W.Va. 108, 112, 342 S.E.2d 73, 77 (1985)
{citing Estate of Resseger v. Bafﬂe, 152 W.Va. 216, 220, 161 S.E.2d 257, 260 (1968).

- Afier review of the releyant ordinance and code sections, the Couﬁ does not find
any ambiguity and therefore must apply the étatutés as written, without adding its own
construction. In Section 8-24-1, the Legislature clearly mandates that the Planning
Commission shall serve in an advisory capacity to the County Commission, even going so

L™ far as to mandate that the County Commission can only exercise its power in relation to the
Planning Commission. In this capacity, the code delegates the power to prepare ordinances
to the Planning Commission. Section 8-24-18 clearly states that the Pfanning Commission
| isto hold and set a date for the hearing regarding ordinances. However, the County
(fommission set and held the hearing as eﬁdenced by the published notice. The notice
ﬁd’vis'ed interested persons and goverﬂmental units to contact the County Commiséion for
information or copies of the proposed brdinanccs.3 The nqtice ended with the words, “[b]jr

¥

@ Order of the County Commission of Jefferson County.”

The Code does not state that the County Comrmssmn may hold the hearing, and the
code and case law' is clear: local govemments do not have powers that the Legislature does
not delegaté to them. It is irrelevant that a “quorum” of Planning Commissioners attended
both hearings. They were invited in the same capacity as the general public, not as the
advisors the code reciuires them to be, The Legislature’s intent was to ciesignate specific

powers and duties to planning commissions separate from county commissions. To allow

? “Governmental Units” must have included the Planning Cornmission because {he Connty Commussion’
rescinded its official invitation to the Planning Commission at its January 27, 2005 meeting,
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county commissions to usurp those ;Sowers in this instance would be tantamount to the
Court amending the code, which it simply cannot do. Because this section doeé not
authorize the County Commission (rather than the Planning Commission) to have the
hearing, the Court FINDS that Respondents did not follow Section 8-24-18.

Section 8-24-19 rcqﬁires the Planning Commission to recommend the ordinance to
the County Commission as the next step aﬁcf it Holds the Section 8-42-18 hearing. This
step is as cruciél as the first in amending an ordinance as envisioned by the Enabliﬁg Act.
Petitioners convincingly point out that the Planning Commission could not perform this

| W step when it had not performed the prequisite step — holding the hearing. In any event, the
March 22, 2005 Planning Commissioh minutes only reflect that the Pl.anning Cémmission
agreed that the proposed amendments were coﬁsisten-t with the Comprehensive Plan, not _. L
that they réconﬁnended them to the County Commission. In order to strictly fdllow the
Enabling Act, the Planning Commission must have actually voted to recommend the .
proposed amendments to the County Commission. This step manifests the advisory role |

' | that the Legislature delegated to the Planning Commission. Therefore, the Court, strictly |
applying this éection, cannot find .thlat the Planning Commission fecomménded the
proposed ordinances to the County Comnmission. Thus, the Com FINDS that Respondents
did not follow Section 8-24-19,

The same issue arises with regard to Scctibn 8-24-207s requi.re_lﬁeﬂt to certify the
amendment. First, as above the perquisite hearing and recommendation did not occur.
Secondly, Court finds it hard to see how the Plam;ing Commission actually certified a copy » ,
of the proposed amendment to the County Commission. The Respondents’ arguments are

without merit. “Certify” has a very specific meaning and that meaning does not

15
AB3




June 24. 2008 Jetferson County

contefnplate an oral method. Black’s defines it as, “[t]o authenticate or verify in writing.”
| Black's Law Dictionary 220 (7th ed. 1999). Here, there is no evidence that the Planning
Commission sent an authenticated copy of the proposed amendments to the County
Commission. Therefore, the Court FINDS that Respondents did not follow Section 8-24-
20 | |
Although the County Commission did adopt the proposed amendments according to
Section 8-24-21 when it approved them at its March 23, 2005, the Planning Commission
did not hold the hearing; provide a recommendation, or certify. As aresult, the Court .
L cannot see how the County Commission was capable of adopting the proposed
-amendments when the Planning Commission did not follow the previoﬁs mandated steps.
Regardless, it is clear to the Court that the Respondents did not folléw most if not all of the

Legislative requirements in the Enabling Act for the amendment of zoning ordinances.

Conclusion

Zoning enabling acts must be followed strictly, if not, the consequence is.that the
enactments are invalid. West Virginia’s Supreme Court of Appeals and Legislature have
confirmed that local governments only have the powers and duties that the Legislature -
delegates to them. In this case, the Legislature delegated certain. powcrs-tlo the County

- Commission and different ones io the Planning Commission. It is not the Courts role to
alter a clear mandate from the Legislature. The statute outlining the amendment process is
clear and Respondents clearly did not follow it. Itis not enoﬁgh that they followed it in ' ]
spirit. Even so there is still economic value in Petitioner’s members’ land so no taking

occurred. Therefore, the Court FINDS that Respondents did not take Petitioner’s land, but

16
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that Respondents violated the Enabling Act when it enacted the April 8, 2005 Ordinance
amehdments. |

ACCORDINGLY, the Court ORDERS Petitioner’s Partial Summary Judgment
Motion GRANTED, and Respondents’ Motion for Summary Judgment PARTIALLY
GRANTED, with regards to the takings issue. It is further ADJUDECATED and
ORDERETD that the April 8, 2005 Amendments to the Jefferson County Zoning and Land
Development Orciinance are invalid |

The Clerk shal]l ENTER this ORDER, and shall forward an attested copy to
counsel and pro se parties of record. |

' As there are no additional issues to be resolved, the Clerk shall retire this case from

the docket.
o directed to retire thie
ENTERED this 26th day of February, 2008, T o 1 active docket and
‘place it among causes ended.
fyﬂ Honorable l‘Thomas teptoe Ir.

Judge 23rd Circuit

o7/ *
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"IN THE CIRCLIT COURT OF JEFFERSON COURBEREEEVIRGINIA

FEB 26 2008
JEFFERSGN COUNTY CITIZEN3 JEEFERSON COUNTY
FOR ECONOMIC PRESERVATION, CIRCUIT COURT
A NON-PROFIT GORPORATION,
Petltioner, .
v. © CIVIL ACTIONNO.: D8-C-143
JEFFERS8ON COUNTY '

COMMISSION, a publis body,

ARCHIBALD M. 8. MORGAN, President and Member,
- DALE MANUEL, Mombar,

JAMES SURKAMP, Member,

GREGORY CORLISS, Member, and

JANE TABH, Mamber,

Raspondents.

ORDER FROM HEARING OF JANUARY 23, 2008

On the 237 of Jenmary, 2008, came the parties, Petitioner, Jefferaon County
EStizens for-Beonomic Preservation, by comnsel Nathan P, €ochran, Fsquirercand.
Respondents, Jefferson County Commission, by counsel, James Casimiro, Esquire,
pursuant to this Court's Rule 22 Scheduling Order, for oral argument regarding the
issue of atandjﬁg, pursuant to this Court’s Order dated December 10, 2007.

- WHEREUFON, the Court requested that Mr. Casimiro open the oral argument
regarding the issue of standing and further, the Court addressed the issue of whether
“additional parties should be allowed in join the ease, pursuant to Plaintiffs Motion of

Januoary 17, 2008,
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WHEREUPON, Mr. Casixmro objected to the intreduction of additional parties to
the case based on the lack of sufficient time between the filing of the Motion to Join
Additional Parties and today’s hearing. |

WHEREUPON, the Court prooeeded to hear arghment regarding the issue of
standing that was raised by Mr, Cagimire. Mr. Casimiro opened the oral argmment.
After Mr. Casimiro conecluded his argument, counsel for JCCEP made mrgument
regardmg the sa:ﬁe issnes, and préduned a witness, Fred Blackmer, who was identified
as the Exeeutive Director for JCCEP., Mr. Blackmer testified that varlous JCCEP
rmembers ere landowners in Jefferson County, and ave effected by Jefferson County land

~ use regulations, including the Zoning Ordinance, Further, Mr. Blackmer testified that

JCCEP is a corporation.
WHEREUPON, Mr. Casimiro closed the argtiment.

WHEREUPON, the Court, after having considered the srguments that the parties
.made Vin their respective briefs r.egardiﬂg-s’zznding, the argument of counsel, the
testimony of Fred Blackmer, and case law, the Court ORDERED that JCCEP has
standing to proesed in the case. Further, in view of the Court’s ruling regarding the
standing Iseus, Mr. Casifuiro withdrew his objection regarding the tining of Plaintiffs
motion regarding pdding addiﬁoilal parties. The Court thersupon ORDERED that the
two additionel parties Plaintiff neamed in t]:E-lr motion could be joineé as additional
parties and authorized the Flaintiff to file an amendad complaint containing those
additional parties. Plaintiﬁ’s comnse] informed the Court that the addttional parties
wonld 1ot sesk to file additional canses of ‘actioﬁ or briefs in this marrer and requested
that the Conrt proceed to decide the Summary Judgment Mofion.
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The Court now com:luﬂea that the Motion for Summary Judgment is ripe for

consideration.
WHEREUPOQN, the hezring wae concluded. The Court notes the objection of ll

eoungel regarding any adverse ruling and ORDERS the Clark to send coples to all
counsel of record. |

gcc/ ﬂ W ENTERED this 351£)dayo;3_(@\!% 2008.
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WV State Bar No. 1358 ‘ 4 o :
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Law Office of Richard G. Gay, L.C. ' %
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