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STATEMENT OF THE CASE AND RULINGS BELOW
Sergeant James Byrd Mlller is a thlrteen (13) year member of the

Ralelgh County Sheriff’s Department holding the rank of Sergeant from

‘ January 1, 2006. (Transcript of hearmg, heremafter “T.7) T 32 Sergeant

Mlller is ass1gned to the - court securlty lelSlOI‘l of the Sherlff’

~ Department and as Sergeant W1th1n that division bears the responsfblhty :

" for proeessmg paperwork for the lelSlOl’l 1nelud1ng vaeatlon requests

facﬂrtatlng training, f1111ng in when deput1es are missing from duty due to 7
111r1ess and also is a full t1me ba111ff for Judge Staton of the Family Court.

T 34-35 Lieutenant Mrteheﬂ “Skee” Ba11ey is the immediate superwsor of

‘Sergeant Mrller within the court secunty d1v131on of the Sheriff’

Department T.35 Captam Charles Darhngton is the superv1sor of the

. court’ seeurlty d1v181on T. 36

Sergeant Miller’s respOHSlblhtieS thh 1ega1d to vacation requests
1ne1ude fac111tatmg the transfer of paperwork from 1nd1v1dua1 deputles_
requestmg vacations or s1ek tlme malntalmng in his offlce a copy of the '
scheduhng 11st1ng'peop1e scheduted to b_e off, prov1dmg copies of dockets
for different court h'earings 'for partieul.ar days to -evalu'ate' pers_on_n‘el

staffmg T.36 Lleutenant Barley has authorlty w1th regard to confirming B

requested days off by personnel in’ the court secunty d1v1s10n T. 36~ :

Sergeant Miller makes up the Work schedule for all deputles in the court

. security division in monthly increments. T.36
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Sergeant Miller was working on the June Work= assignments 'o'n‘or |
before May 25, 2006 w1th the schedule being 1ssued May 30, 2006. T. 37

Pol101es and procedures require deputres to request vacation days th1rty

(30) days in advance but that the thirty (30) day trme per1od is not a r1g1d

‘rule and ﬂeXIbﬂlty 18 afforded to the deputies whenever poss1ble 'I‘ 38 |

State holldays enjoyed by sheriff's- department employees as state

'employees arc requrred to be taken on the actual day of the hohday 1tse1f _

(such as July 4, June 20, December 25] by court secur1ty division

~ personnel. T.38-39 Durmg the month of June there was a hohday to-wit,

June 20 Which court secur’ity division person_nel wWere requlred. to take on

the 20t ot June. T.39
On or before May 22, 2006 Sergeant Mrller 1ssued an e- maﬂr
requestmg deputies to give 1nput regardmg p0551ble requested days off or

vacation days T.40 In e-mail - communlcauons to the members of the

N

' d1v1s1on Sergeant M1ller established Fr1day, May 26, 2006 as a deadlme

to request vacation days for the month of June so that the work schedule

could be completed T. 41 On or about May 26 or May 27, 2006 Corporal :

"Burgess submrtted hIS request for vacatmn days for the month of June

T. 42 Ineluded in Corporal Burgess Vacatlon request was a request for a

holiday on Frlday, June 2, 2006. T. 43 on Frlday, June 2, 2006 the

Ralergh County Courthouse fac1l1t1es were scheduled to be open ’I‘ 43

-On May 30, 2006 Sergeant Miller e- malled to all courthouse secur1ty-

.d1v1s1on personnel the June 2006 ‘worl schedule and ass1gnments T.43
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The divisiori had ‘been usir:tg e-mail correspon-dence to establish‘_ﬁv_ork
-_'schedules and for other purposes since P‘ehruary or March of 2006 T.44-
45. Corporal' Burgess had an e-mail address '.and' received
comrnunicattons by e—_rr'lail. T. 45 | |

,Co‘rporal Burgess; vtf_ork schedule for June included an assigned

post at the courthouse annex doors (Matgistréte Court Famﬂy Court) on

'June 1, 2006 and an assrgned post at the courthouse annex doors"-

Frzday, June 2 2006 from ©: OO a.m. to 5:00 p. m. each day. T. 46
Corporal Burgess was scheduled to be off on Vacatlon June 5 through 9

and 12 through 16 scheduled to return on June 19 2006 T46 The ,

.determmatlon to grant the two (2) weeks vacatlon as requested by ‘
| Corporal Burgess was made by Lieutenant Barley T.47 Sergeant Mﬂler
and Lieutenant Barley reviewed Corpo'ral Burgess’ vacation requests

| including the request for a holiday on June 2, 2006. T.47 Due to'oth_er

personnel ,schedules and vacations reque_sted, full dsy's of 'hesrings set

for P‘riday, June 2 and thc'fact that June :2'-Was not a holiday, the |

) request for hohday of Corporal Burgess was demed T48 Corporal

Burgess never commumcated Wlth Sergeant M111er regardmg the Work

| schedule for June Whrch was -e- maﬂed on May 30 2006 prlor to. a
- confrontation at the judicial anriex ,doo’rs on _the aftern,oon of June 1,

2006. T:49

_Duririg'the mid afternoon of June' 1’,52006"Sergeant Miller passed

:through.t'he doors Of'_the judicial. an‘riex and mentioﬁed to Corporals



Burgess that June 2 was scheduled to be a busy date and that he should
| be s'ure' to be on time. T.50 Corporal Burgess indicated _that" he. vtras not
planning to be at work on that day. T.50 Sergeant Miller reminded him
that Lieutenant Barley :had_ denied the request for a holiday. on that day.
B .T‘.SO Corporal Burgess indicated he had not seen or reviewed. the
schedule to include a denial of .h.is request for vacation day on' June 2,
2006, ’l‘SO Sergeant Miller speeiflcally directed.Corporal Burgess to be
Vpresent at his pOSLtlon on June 2. T o0 Corporal Burgess adv1sed7
-Sergeant Mrller he would not so be present and in’ response to Sergeant
Miller's inquiry of (Ilorporal Burgess 'as .to what the Sergeant should
report to Li_eutenant Barley,l Corporal Burgess responded “Tell Skee he’s
' fucked because l.}am not going to be here tornorrow”. T..SIQMSI' - The
conversatlon between Corporal Burgess and Sergeant Mtller occurred in
the plesence of Corporal Mark MCCray and Deputy Bobby Stump at the
sole public entrance to the Jud1C1al annex being the means by which the
public ga1ns access to all magistrate - offices,. maglstrate clerk’s off1ce, k
'probanon departments and the farmly court Judges offlces and hearlng
-charnbers T.51- 53 Sergeant Miller and Deputy Stump testlfled that

sound travels very eas1ly in the uncarpeted 11noleu1'n ﬂoors of the hallway

of the Jud1c1a1 annex and both were unsure as. to Whether members of the -

: pubhc heard the d1scuss1on although they beheved that the public could

' 'have heard the conversat_lon. T. 54 and llO 111, respectlvely Both
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Corporal McCray and 'Deputy Stump felt that the Werds and attitude of )

‘Deputy Burgess was 1nsubord1nate T. 119 and 109-110, respectlvely

Immedlately after the confrontatlon Wlth Corporal Burgess,

Sergeant Miller- called L1eutenant Barley to advise’ h1rn of the

,confrontatlon and the apparent mchcatlon that Corporal Burgess Would

. not be at Work on June 2, 2006 as scheduled T. 60 ‘Within two (2)'t0

three ({3) minutes after hrs conversation Wlth Sergeant Mlller, Lleutenant

' Barley contacted Corporal Burgess T 136 In that conversation Corporal

Burgess restated that he was not gomg to be at Work on June 2, 2006

and Would call in sick. T. 137 In that conversation Lieutenant Barley

_specn"rcaﬁy chrected Corporal Burgess to report to Work on June 2, 2006.

T. 137 At no time in the conversation with Lleutenant Barley did

7 Corporal Burgess 1ndlcate that he had been Jokmg with Sergeant Miller

when he used the phrase “tell Skee he s fucked”. T 138

Corporal Burgess dld in faet call in su:k on June 1 2006

‘anticipatorily with regard to June 2, 2006 at approximately 5:30 p.m. on

June 1, 2006. T. 1.40" As a result of 'COrporal'Burgess’ failure ‘to. attend :

- work on June 2, 2006 as asmgned Deputy Brian Stump from the patrol

.d1V1SIOH was ass1gned to cover the post and work that day Wthh

deereaSed' hy one (1) deputy the deputles on duty for road patrol i
Ralelgh County. T, 140 _
Lleutenant Barley filed & formal complamt Wlth the Sherlff based' -

on the actrons of Corporal Burgess allegmg gross 1nsubord1nat10n and
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- conduct unbecoming of an officer and member of the dep’artment. T. 143

Chief of Detectives, Steven Tanner, conducted the internal investigation
into the complaint filed by Lieutenant Barley because at the time he was
one of tWo departrnental members certifiecl in internal- investigations and

in fact at that time was the pr1mary 1nvest1gator for 1nternal affairs and

 internal 1nvest1gat1ons T. 173 The 1nvest1gat10n of Chlef Detectwe

Tanner substant1ated the alleged actlons of Corporal Burgess “T. 1'78
Sherlff Moore demoted Corporal Burgess as a result of h1s conduct

because of the seventy of h1s actions leadmg to breakdown of

_cornrnunlcatlons among the rank structures in the pohce department

which is a nnlltary type organlzatmn T 283 234 Sherrff Moore elected to’

' demote Corporal Burgess as the demotlon carr1ed less of a monetary
.‘punishrnent ‘than ‘a significant suspension without pay_' or _th_an

' termination. T. 234 The 'd_ernotion of Corporal Burgess was not

permanent nor was there a prohlbltlon from him seekmg promot1on at

- any . tlrne he. would be e11g1ble T. 235 Sherlff Moore rnade a
. deterrnmatlon to demote based upon the effect on the rank structure
--Wlthln the clepartrnent that the conduct of Deputy Burgess caused and

. the need to make it clear to Deputy Burgess and other rnernbers of the :

department that that nature of 1nsubord1nat10n and rn1sconduct could

) not be tolerated. T. :239 |

Deputy Burgess filed an Objection to the.dern_otion; A .hearing was

“held on S.epternber; 19, 2006 before the Commission on" Deputy: Bur_gess’- |
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" Objection. Both sides were given the Opportu_nity,'to present witnesses

and cross-examine the same. By written Order, the Commission made

' substarltial findings of fact and conclusions of law and sustained and

-aff_irmed. the decision of the Sheriff in demoting Deputy Burgess,

On February 28, 2007, Deputy Burgess appealed the decision of

 the Civil SerVice COmmissien to the Circuit Court of Raleigh Courlty

West Vlrgmla Pursuant to the brlefmg order of the Circuit Court both

sides were glven the opportumty to present ertten arguments and

authonty for thelr posmons on the issues on appeal Additionally, the

partles were allowed oral ar'gument before the Circuit Court on June 4,

_2007 The Circuit Court of Ralelgh County, West Vlrgmla demed the
“relief Sought by Deputy Burgess and afflrrned the de0151or1 of the -'

- Commission.: It is -fror_n this order that Deputy B'urgess oW appeals.



STATEMENTS TO ALLEGED ERRORS

' The Sheriff of Raleigh County had statutory authority
pursuant to West Virginia Code § 7-14C-3(b) to discipline

deputies by termination, suspension or demotion without a
pre-disciplinary hearing. The actions of the Sheriff and the
subsequent affirmations of the Civil Service Commission

‘and the Circuit Court of Raleigh County were proper and

within the requisites of the statute. Deputy Burgess was
afforded a full hearing before both the Comm1ssmn and the

-C1rcu1t Court. .

The Civil Service  Commission properly affirmed ‘the
decision of the Sheriff based on substantial evidence of

misconduct as found by the Commlssmn as a’ result of

extenswe testzmony
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ARGUMENT OF LAW

B 7 A, Standard of Review.r

Final orders of the civil service commission are subject to defined

review. Questions of law involving the interpretatiorl of a statute _a_re

" "reviewed de novo. See Mangus v. Ashley, _199 W.Va, 651, 487 S.E.2d '

309 (1997) citing Chrystal RM vy, Charlic AL, 194 W.Va. 138, 459

S.E.2d 415 (1995). This Court has ruled that afinal order of a deputy
sheriffs’ civil service commission based upon a fiﬁding of fact will not be

reversed upon appeal unless it is clearly wrong_.or based Iuporl a mistake

of law. See Id., citing Appeal of Prezkop, 154 W.Va. 759, 179 S.E. 2d 331

(1971). Most recently, this Court has defined that standard by holding

that an appellate court may reverse a decision of the civilr service

commission for deputy sher1ffs as eiearly wrong or arbrtrary or capricious
oniy if’ the comrmssmn used a rmsapphcatron of the 1aw entirely faﬂed to

consm‘ler an 1mportar1t aspect of the problem, offered an eXplanann that

- ran’ counter to the ev1dence before the commissien, or offered an

eXplanation -tha‘t was §o 1mp1ausrble that-lt cpulel not 'be aser_lbed.to a

difference in view or the product of commission expertise. See Messer.v.

Hannah, 2008 LEXIS 56, 668 S.E. 2d 182 (2008).

10
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B. The Shenff of Ralelgh County had - statutory authorzty

pursuant to West Vlrglma Code § 7-14C 3(b) to d1301p11ne deputles

by termination, suspensmn or demotmn thhout a pre d1sc1p11nary ’

hearmg. '

Deputy Burgess argues_ in this appeal'th_at the demotion ordered by

' the Sheriff is void -because the .Sheriff -allegedly violated statutcry

J

procedure. Deputy Burgess takes the pos1t1on that the county ‘sheriff is

required to prov1de a deputy sherill notice that he is enutled to a hearmg

before -an apprOpriate hearing board: prio_r to the imposition of any
‘sanction, Such a heari.n_g, however, is not relquiredin'all casesuuder the

_ .lavst.

' Chaptel 7, Artlcle 14C of the West V1rgm1a Code prov1des a

'statutory pr ocedure for the 1nvest1gat10n of a deputy sheriff in- the state of
_ West.V1rg17n1a. The art1e1e _enc_ompasses any situation in W_h;ch_a deputy
7 _sheriff becomes the focus. of iriqutry r‘egardirlg any rn'atter. tivhic'h may |
‘result in discipline. See West Virginia Code § 7;1'4'(3-1'(2). .West Virg‘inis;'
| Code § 7- 14C 3 pr0v1des that i the 1nvest1gat1on of a deputy sheriff
_results in the recommendatlon of some pumtlve action, then before
'takmg action the shertff shall glve ‘the deputy notlce that he is entltled to
.a hearing on’ the issues by a hearmg board The hearmg board is made .

. up of three members selected from deputy sherlffs W1th the agency or

from another agency Wlth the approval of the sherlff See West Vlrgmla o

' lCode@ 7 14C 1.

11
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The statute makes exeeptlon for serious pun1t1ve actlorl West ’
- Virginia Code g 7-14C- 3 further prov1des in subsection (b) that the
“hearmg shall be conducted by the hearlng board of the deputy sherrff
except that in the event the recommended punltwe action is
B dlscharge, suspensron or reductmn in rank ‘or pay, and the actlon
has been taken, the hearmg shall be pursuant to the prov1smns ‘of
section _seventeen, ‘article fourteen of this ehapter. ” (emphas1s
.added).. - Section seventeen; arti_cle fourteen of chapter seven_‘requ_ires' a
written statemerlt of reasons b'e fu_rn;lshed_ 'to the ‘deputy and a.he‘artng o
.be.fore the civil Service' comrniss'ion-if d.ern_anded. The statute proVides an
'aggriered'deputy with direct access to the civil serﬁce co'mrn_islsion.
A-'cardirlal rule of ‘statutory construotion is that signifrcance arld
effect must, if p0851b1e be glven to every sectlon Clause, word, or part of

a Statute bee Davis Memorlal Hospltal v. W.Va. State lax Cornm T, 2008_‘

W.Va. LEXIS 74 671 S.E.2d 682 (2008) Meadows v, Wal Mart StoreSJ_ '
207 WVa 203 503 S.E.2d 676 (1999). Th1s Court Consrstently
recogrnzes that the Leglslature is presumed to 1ntend that every Word

used in a statute has a spec1f1c purpose and meaning. ‘See State ex rel '

Johnson v. Robmson 162 w. Va 579 251 S. E od 505 (1979) ’I‘herefore,_ -

 the. phrase in the statute at’ 1ssue must be- construed to furrush an
exceptlon to the requlrernerlt of a hearmg board The Leglslature n’

. -forrrnng the statute that prowdes for the hearlng board clearly carves out °

t

12
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situations involving “discharge, suspension or reduction inr rank or pay.”?

The language used in the s'tatute.is clear and subject 't'e_n_o ambiguity; -

' The statute provides “‘except” in the event of d1scharge suspensmn or

demotlon “and” that .act1or1 has been: taken the source for review. is
before the civil service commission. Clearly, these terrns make exceptron
from the _u'se :ef the hearing bearel and \rest the sh_eriff_ with autrrority te'
issue such recommended ’_puniti\__re. 'actron -without a- pre—rerrairlrat'ien
hearing. ' | |

In‘hils appeal b'rief, Deputy Burgess makes the argrirnent that the

- quoted language is applicable': “only in cases where it was necessary for

the _She_riff to take immediate disciplinary action against a Deputy.”

:App_ellant Brief, page 18. 'However, that _qualifier if not located arlywhere
in the statute.. If the Legislature intended to make the eXeep_riQn for only
“immediate” _or écen“rergency” _s_it;uations, t_hey Weuld have written the
sratute to so_s__peeify and_'d‘efin'e.th_ose- exaot'lsituatiorrs_. .N_o specai.ation is

necessary. The statute is clear in def'ining' or limiting the situations -

which involve the specific exception, Those situations include any action

of 'disrnissal suspensiori or demotion.
Deputy Burgess further asserts that this case is an issue of flI'St

1mpress1on in the state of West Vlrglma Granted, there are nqt many

N

! West Virginia Code § 7-14C-1 defines punitive action as 'any actien which may lead to

dismissal, demotion, suspension, reduction in salary, written reprimand or transfer for - .
purposes of pumshment » The exception provided in § 7-14C-3(b) does not allow the
“sheriff to take any of these actions without a pre-termination hearing. ~'If the
investigation results in a recommendation of reprimand or transfer ‘the sheriff would be

required to give not1ce of the right to a hearmg board

13
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cases that involve. or analyze West Virgirlia.' Code §_7~14C;3(b), because

the statute is clear in its language; however, the issue has been

addressed. Ofinterest is the case of Johnson v. Ashley et al., 190 W.Va_.

678 441 S.E.2d 399 (1994)'.. In the Johnson case, Deputy Johnson was

terminated for offédLity misconduct. He requested and was granted a

~ hearing before the civil service corﬁmission, which was appealed to the

Kanawha Co'urity Circuit Court and -later the West V'irginia Supreme o
Court of Appeals In its oplruon the Supreme Court of Appeals notes |

that Deputy Johnson also asserted that his- due process r1ghts were

_vrolated when he was not given a pre-termination 'hearing. The issue had

not been raised before the civil service commission or in the petition for
appeal before the circuit court. The issue was lirst raised in the brief

before the circuit court: however, the circuit court did 'r__10t address the -

issue. _'The'-Supreme Court found that the ‘Department conducted a -

const1tutrona11y adequate pre- termma‘uon hearmg Deputy J ohnson was

called into the offtce and apprlsed of the cornplamt agamst hlm He Was_

giverl an opportumty to respond- prior to hlS term1nat1or1 Also, post—

termination procedures, 1nc1ud1ng a hearmg before the Clv11 Servn::e
Commlssron were provided pursuant to West Vlrglma Code § 7- 14 17

See Johnson v: Ashlev et al., 190 WVa 678 441 S E2d 399 (1994)

--cﬂ:mg Cleveland Bd. Of Educ V., Loudermﬂl 470 U, S.. 532, 105 S. Ct

' 1487 (1985) and_ Swiger v. Civil Serv1ce Commr,_ 179 W.Va. -133,;36_5

S.E.2d 797 (1987).

14
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In ‘the 'present case, the -Sheriff requested an investigation after a
complamt was made based upon Deputy Burgess unprofess1ona1 and

damaging behav1or As a result of that 1nvest1gat10n the recommended

- punitive action was demotion‘.2 Deputy Burgess was presented with a

Wr1tten statement of the action taken and the reasons therefore He was

'7 given this 1nfor1nat10n in a meeting with the Sheriff of Raleigh County--

and was afforded at that time an opportunlty to respond. to the

ailegatlons Deputy Burgess requested and received a proper 'hearing

'before the c1v11 service comm1ss1on Under the terrns of West Vlrg1n1a

- Code §- 7 14C- 3 Deputy Burgess ‘was prov1ded the procedural due

process due to hlrn under this statute..

Ignorlng the f1nd1ngs made in the Johnson case, Deputy Burgess

1nstead attempts to point this Court to a Wholly 1napphcab1e case. -The

;Appeﬂant seeks to. make comparison to the case of Alden V Harpers

Ferrv Pohee Civil Service Commlssmn 209 W.Va. 83, 543 S. E 2d 264 -

(2001). That case, however 1nvolves Chapter 8 Artlcle 14A of the West

V1rg1n1a Code.  The statutes of' the two Chapters are dissimilar in both
their language and construction. The Alden case does address 't_he need:
for a pre—disciplinary-hearing;_howev_er; that case involves a municipal

police officer subject to.'an.e_ntir'ely different procedure. West L\/’irginia_

2 Sheriff . Moore elected to demote Depiity Burgess rather than institute any other
sanction because a demotion carried less of a monetary punishment than a significant

~ ~ suspension without pay cor termination. The dollar value of the demotion was
" equivalent to $160.00 per month. The demotion was not permanent and there was no -
. -prohibition from seeking promotion at any time he would be eligible for the same. .

15
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Code §8—14A—3(b) provides for a pre-disciplinary hearing unless there are

exigent circurnstances. The Wording and therefore:the 'application are -
clearly diffe_rent.3. In fact, the parties'.inrvolved, though both in law .

enforcement, are also vastly =different.‘ In_-reviewing the two c’hapters-

‘there are many dlfferences in. procedure Only that procedure that

apphes to deputy sherlffs should be relevant in th1s review. Chapter 8 of

the West Vzrgm-ra Code, is cornpl_etely 1nappos1te_, As noted_herelnabov‘e, _
under the correct’ s_tatut_orfs_cheme of _Chapter 7; Articles 14 and 14C, |
| ther Sherit“f of Raieigh County_was_ authoriéed to take disciplinary action
. Without the’ use of the deputye"heariné board in a case of demotion.

_‘ Deputy Burgess was properly given a hearing before the Civil Service .

Commission and his rights were adequately' protected. The language of

the Legislature can not be ignored nor can it be interpreted where as

here it is entirely clear and without ambiguity.

C. The Civil Service Commissio'n‘pro_perly affirmed ‘the decision
of the Sheriff of 'Raleigh'county based on substantial evidence of
misconduct .

"West V1rg1n1a Code § 7-14-17 states that “In ]o deputy sher1ff of any

hc’oUnty _ 'subject to - the provisions. of this article rnay be rerno_ved,

DIt i 'important to note that the statutes of chapter 8, article 14A were enacted in 1982

and amended in 1997. The statutes of chapter 7, article 14C were enacted in 1995, If
the Legisiature intended both statutes to operate in the same manner, they could have
wrrtten those statutes with the same langnage, or amended them to be identical. It
must be presumed that the Leglslature 1ntended the difference in wording and

_-therefore apphcation

16
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discharged, Suspended or redtloed_ in rank or pay except for just

cause...”. Just cause is defined as misconduct of a substantial nature

_direc'tl'y_offeot'ing the rights and interests of the public. Ma.ng_um v,

Lambert, 183 W.Va. 184, 394 S, E.2d 879 (1990).
The Sherlff has the authorlty to impose standards and dlsc1p11ne '

upon his deputles to ensure order and stablhty Wlthm the department for

"_the beneflt of the public with Whom ‘the employees of the Sheriff’s

department deal personally and protect profess1ona11y The Sheriff of

" Raleigh County, West Virginia has tssued certam rules and regulatlons
‘governing: the department.' On May- 1, 2004 the Sherifl issued Rulés an_d

-Regulations Number 1_—2 'concerning'the Standards of Conduct of all

employees within ‘the Sheriff’s departmen_t.- The Rules address

dilsc_ipliriary actions in section; V. stating in subsection C, in pertinent '

part: _.

1. I_Disciplirlary aotio_ns_mety .inelucte a Warmng, an oral or

w_ritten reprimand, 'suspension; Wi.th | or. Wrthout pay_,n
- redu_ction in pay, demotion'or terminatiorl.... |

2. As appropriate, -disciplirlary or persormel actioh’ may. be
t_aken for any of the‘followmg re’és:ons;'.. |
b Insubordination, (:tieeourteotts ."tre.atment of | .th_e '

puolic or a fellow -employ'ee, or.an'aet o_f omission
- or commission of simiiar n.attire,v‘vhic'h' di-soredits

or"injures thedepartment and/ or ptiblic.;; |
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3.

&

‘Examples of behavior specifioaliy prohibited.'..inolude:

" Use ' of unnecessary rude, - profane or obsoene

language to any member of the department or to

the public.

In sob'section D, the Rules further address the staﬁdai*ds of -general

part;

~conduct expected from em'ployees of the department, stating in pertinent

Employees shall display ‘respect  for their

supervisors, subordinates, and associates. The

\ departrhent eXpects all employees to display good

' and ‘moral character in on- and ‘-off—'d'uty contexts

and to apply their judgment accordingly. When

on duty and in the presence of the 'p'ulblie,"

S'L"IpCI‘.ViSOI‘S shall_be addressed or referred to by

rank. -

.'_Empl'oyees shall address their subordinates,

associates, supervisors or members of the general

public courte_oHSIy and shall not use'unnec:ess'ary

abusive, violent, insulting or provoking language.

Obvioosly,- the act’iohs of all emp-onees of the Sheriff’s department reﬂeot :

representa‘uves._ _

'upon the Sherli"f The public looks to the Sheriff to- prov1de honest and -

- falr protectlon of the Iaws and pubhc good through his employees and
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The Sheriff not only provides guidelineé for the proposed conduct ‘.

of his employees, but also provides for the proposed discipline of his

'_'employ_ees_ when thosé_ standards of conduct are not mét or Will_fully '
_violated,  On June 15, \2004, the Sheriff of Raleigh County, West Virginia

issued General Order Number 1-7 concerning the issue of employee

discipliné and dismissal. The Order Sets_ forth certain penalties for

discipline iﬁé_ludihg demotion. Section "IV, in subsection G Sté.teé “li]f the |

situation Wérrarits, the sheriff may demote an erhployee;..” and

 “|dlemotion shall be to the next lowest rank.”

Unaccéptabie_ behavior is divided in three categories according to

severity of misbehavior. Each category contains conduct at issue in the

- present case.

1. '-Categoryl-
| c. 'A_busive olr_ obscene laﬁguage-. :
2.7 - Category II |
| a. . "Féilure. i:o follow ~supérvisor’s .inst'ructib.ns,
'.perform. assignéd work, or ot'hel."wise_' cdrriply with
policy. | 7. .
-d. ..I‘Q;aillure to répqrtto-_ \&Ork without proper notice
toa SﬁperVisor. | | o |
5 'category I

~d.  Serious insubordination _b_r breach of discipline.’
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-t Willful disobedience of a lawful command of 'a
' supervisor. :
V. Taking any action “which .will impair the

-efficiency or reputation of the_department, its members
or employees.

For each category of unacceptable behavior the order sets forth

disciplinary measures as “normally resuits from- such offenses In
_ Section V., the Order states that superv1sors shaII begln employee

_ discipline Wrth the least punitive measures except in the_ cases of gross

breaches of discipline or moral turpltude Therefore it is ciear in.the
order that such measures are tentatrve only and may be adjusted per
severity of the facts. | |

In the tacts of ‘the ‘present case, .the Commis.sio_n found,,based

upon the testimony presented at the hearing," that Deputy Burgess spoke

in a heated tone to hrs 1mmed1ate super1or officer in telhng Sergeant'

Mller that he should tell Lleutenant Barley “hes fucked ” See Order_ ,

Denymg Deputv Burgess Ob1ectron to Demotlon in Rank, F‘Indlng of Fact

#14 (Corporal McCray and Deputy Stump testlfred that Corporal'

B Burgess tone of V01ce was angry, defrant hurtful ‘and dlsrespeetful When '

he told Sergeant Mrller to “tell Skee he S f d”. T 55 56. The Wltl’leSSGS

: tGStIfIEd that there Was no Jov1a11ty in Corporal Burgess tone When he :

rnade the statement to Sergeant lVI111er regardrng Lleutenant Barley )

The Comrn1ss1on further found based upon the testlrnony that Deputy
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Burgess failed to appear for work on hlS designated day desplte the |

) command of Lieutenant Barley to so appear See Order Denvmg DeputV

, Burgess Obijection to Demotion in Rank, Fmdlngs of Fact #18 ( In that |

conversatlon L1eutenant Barley specifically drrected Corpora1 Burgess to

report to work on June 2 2006.. )7 and - #20(“Corporal Burgess in fact

- called in smk on June 1 2006 ant1c1pator11y with regard to June 2, 2006
'at-approximately 5:30' p.m. June 1, 2006.”) Clearly, Deputy Burgess

“used profane and obscene 1anguage a category I offense Deputy

Burgess falled to follow Lleutenant Barleys command and failed to

.appear for ‘work, category II offenses. ‘The totality_ _'Of all _the facts

‘ constitutes serious insubordination, a category III offense.

The conduct -of Deputy Burgess Was_ conduct“unbecoming of an -

officer and member of the Sheriff’s department. Disrespecting superior

officers is an action which has a negative effect on the morale of other.

officers as well as the chain of command. The police -organization

 maintains a rmhtary type structure The rank .configuration s

structured to prov1de a conf1gurat10n of order and author1ty The profane

statements made by Dep_uty Burgess were made in the presenCe of other |

-o'fficer‘s to a super_ior officer.# Th.e conduct -of Deputy Burgess led to a-

* The witness offlcers testified not only to the mapproprlate nature of the statement but
also- their reluctance or refusal to,employ - such | language that Deputy Burges_s o
characterizes in his brief as commonplace : :

Deputy Stump testified:

Q: You testified that it was — ‘it was uncomfo1 table, that you felt that 1t was
trouble going on?

A Yes, sir.

Q: Was it embarrassing? .

-
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breakdown of communications among the rank structure. Sheriff Moore

made a determination to demote based ‘upon the effect on the rank

‘structure within the depar'tfnent,‘the conduct of Deputy -B‘urgel:ss and the
:problems it caused 'aﬂd the need 1.'.0_ make it clear'\to Deputy Burgess and
’ othe_r rhembers .of the de'pértment th-at-su_ch a nature of insubordinate
‘misconduct would not be tole’rafed.S The rights and .interésts of the

public are affected by the rank s_tructﬁre and tespect for superior

A: Ttistome. - :
Q: Why is that? : S ‘ :
A T guess just old school around authorities — authority. -1 mean, I would
never say that to one of ny supervisors in any way. - _
Q; Do you consider using that type of language to a supervisor disrespectfui?
~A: In that way, yes, sir. o
Q: As a member of this force, do you consider. using language in that fashion
o be insubordinate towards the supervisor? L _ o B!
A: Absolutely in that scenario, sir.. - S o
Q: In that scenario that you viewed and you observed, did you consider that
to be conduct unbecoming an officer? :
Al Yes, sir. SR
. Transcript of hearing pages 109-110,
Deputy McCray testified: )
Q: Why did you feel uncomfortable? . _ : o
A: 1just - it wasn’t a situation that I wanted to be a part of. I knew when it was -
- said, it took Sergeant Miller by surprise. He wasn’t expecting that. 1 don’t think
.- anybody was expecting that. It was just a uncomfortable situation; and we, you
" know, went back inside. S o _ o
Q: Were they not expecting it because it was an inappropriate comment? o
At That’s why 1 didn’t expect it, yes, not that that word, I mean, you know, that
~ —not the word itself, but just right then in the way that that word was used.,
Q: The context of the situation? : : L I
A: And the person it was being used towards, I guess that’s the context of the
situation. I o . C :
Q: Meaning it was corporal Using that terminology to a sergeant with regard to
a lieutenant? ' - S
A That, and - I mean, I don'’t use that language. I never have and T never plan
- on doing that, and I don’t want — 1 mean, that type of language always offends
me; but, in that context, I guess it was more so. -~ . = .

_ Transcript of hearing, page'118. . : - :
5 There was no evidence presented to the Commission that Deputy Burgess had told-

‘Sergeant Miller or any other party on June 1 or anytime prior thereto that his wife had

a scheduled doctor’s appointment in Charleston on June 2. In fact, even when
Sergearit Miller had a conversation with Deputy Burgess prior to May 26 concerning
anticipated scheduling difficulties and manpower shortages, Deputy Burgess did not
indicated that he was going to need time off in June due to his wife’s pregnancy.
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~officers.b The standards of conduct of the Sheriff’s department rely upon

an-d_ r@qliire that the Fieif)ut_ies follbw the Qr.dér‘s of their superior officeré. '
Failure to do so (.:duld potentially cause rlsk of harm to the mémbcrs of
the public. _The law Qf the stéte of West Virginia does not i‘equiré thaf _é
sheriff prov_e. imﬁlédiate danger to the public to establilsh m;sconduct_
d_irectly affecting the rights and intéfeéts of | thé pﬁblic. :’I‘l.'ie law requires -

that the sheriff show that the_wro_hgflil conduct is _“potehtially damaging

to.. fhé rights and interests of the public.’f See Mangum v. Lambert,
supra. lnsubordinatiOﬁ Jleading %o the Brea_kdéwn of _thé chain of
command clearly affecté. thé interésts of the publ.ic and poses a potehtia‘l '
risk. | |

The'éhefiff of Raleigh County was Withi:.l’l'. Hi_s fight to discipline

Deputy. Burgess for his actions. "f‘he-Sherif_f'made a proper investigation -

: ~of the complaint and made the deterrﬁinatioﬁ that the conduct of Deputy

Burgess constituted serious insubo_rdination.'_ The Sheriff determined

‘that an incident of serious insubordination was cause for the imposition

® Sheriff Moore m his testimony before the Commissidn testified that S
. “It has to do with what your department stands for, what you stand for, respect

. that you have of others, respect you have of your supervisors Because, in this

. . job, without it, somebody'is going to get hurt.”

Transcript at page 239, lines 19-22. He further testified that

“The rights of the public would come into effect, let’s say we had a domestic.
Mysell and Deputy Burgess went to that call, and | gave him a order to subdue
-an individual, and the individual maybe felt like he was a threat to him and he
told me "Heck no, I’'m not going to do it.” That individual commits a violent act
against someone. Then we're all in trouble. That's how something of this nature
affects the welfare of the public. When you cannot have people to obey orders,

" then yol have a major problem.” Transcript at page 242-243, lines 22-24 and
lines 1-7, respectively, : _ S R ' '

L
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of punitive discipline.” Such action safeguafded department policies and

probedures to ensure public safety, The Commission made significa_r'lf_c
findings "of fact based upon the lengthy testimoriy of numerous
witnesses.® In light of the significant (and largely undiép_uted) evidence,

‘the ‘Commission found proper grounds to uphold the decision of the

~ Sheriff,

Boiled to its essence, this case is a;ctualljf. about a deputy W_h.o_‘
disfespectcd ‘the chain of command, an act detr_imé_ntal .to the _pl_”oper_
| functioning of a public safety &épartment. His actions were offené'ive, not
only to the other deputies involvéd as parties and witnésses, Eut it was -
equelly offensive to the system that the‘laws and' regiﬂa_tidns .stri\'re‘ to
‘maintain. Deputy Burgess. argues thétt the Sheriff incorrectly punished
him asr if he had.committe_d a Categpry 1Nl Offense. In fact',. the acts of
ins_ubolrdi'nation of Deputy_BurgeS'S'do constitute a_CategOry- III offense,
p_ro.perly discipiined by demotion.? A_s noted a_.bov.e, éirén.loizver category
éffenscé are sﬁbjecf to .halu‘sl_'.le_r punishfhen‘t if the -fac-fs justify the sar_n_'e'..
1t is (?sé.entiai'- to Va 'fuﬁctioning_ departmsﬁt that the command stfuctﬁre'_

“be maintained.

7 Again, Sheriff Moore elected to institute punishment that would have the least
financial impact upon the Deputy’s persohal income: See footnote #2 hereinabove.

8 The testimony before the Civil Service Commission lasted for 2 days, the 1 Ith and 19t
of September, 2006, Seven witnesses testified at length and the transcript totaled 248

pages. : 7 : . _
9 There were no mitigating facts with regard to the acts of ‘misconduct and resulting -
discipline as. Deputy Burgess neither apologized to any party for his actions nor

attempted to explain the reasons for his actions or absence until the time of the hearing

" - before the Commission. -
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| Despi_te the argument of 'Deputy Burgess, there 18 No threat to the
other deputies in the employ of the Sheriff of unfounded or retallatory .
discipline on the part of the Sher1ff or of 1nadequate review on the part of
the Commission. The employees of the Sherlff’s department are fully
aware that gross 1nsuborcl1nat1on 1is clearly defined by the Sherlff’s rules
and pOllCleS as conduct Wthh will subJect any party to d1sc1pl1ne 10 The'
Rules ancl Regulations of the Sher1ff serve an 1mportant purpose and
must be upheid to mamtaln that purpose in the intercst of all employees
and the publlc in general. D1s01p11ne is necessary to preserve structure
Deputy Burgess was statutorlly entitied to rev1ew of the d1sc1plme
de01s1on of the Sheriff before the Deputy ‘Sheriffs’ C1V1l Service
Commission. The Commlssmn held a lengthy hearln’g on_the-.issues -
presented and took hours of testim011y frOm -both sides. The. il'inclings
made by the Comrmssmn were supported by and based upon that

testlrnony The Commlssmn used the standards of law set forth above )

and appropriately held that thsre eX1sted. ample ev1dence upon wh1ch_to

base the demotlon The dec1s1on of the C1v1l Serv1ce Comm1ss1on is not

clearly wrong. The Comm1sswr1 correctly applied the laW of the state. 1
The Commission conszdered every aspect of the problem ancl offered a

plausible _explanation based upon t-he ev1dence befo_re it. - The

1

10 The witnesses testlfymg in the hearlng ‘before the Comm1ssmn testified that they

believed the misconduct of Deputy Burgess to be insubordinate and further believed
that prior sheriffs holding ofﬁce in Ralelgh County would have undertaken similar-
action in disciplining the same. :
"'"The Commission examined and-applied both the statutory law as well as the relevant

‘case law to the facts. - See Order Denvmg Deputv Burgess Ob1ect10r1 to Demotmn in
_ Rank, Conclusions of Law 1-29.
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Commlssmn made its review in. accordance with the legal Standards and

“there ex1sts no basis to reverse that decision.

.CONCLUSION

el 1 L

- | ' : Wherefore the Appellee/ Respondent Below the Sherlff of Ralelgh :
County, West Vlrgmla, respectfully prays that the Honorable Court afflrm I_ _
the decision of the Raleigh County Deputy Sherlffs Clvﬂ Serv1ce"
Commission which affirmed the dec181on of the Sherlff of Ralelgh County, '

 West Vlrglma and demed the ObjCCthl’l of Deputy Burgess to hlS

| demotlon in rank, as upheld by the. C1reu1t Court of Ralelgh County,

-~ West Virginia and dismiss this app.eai of the Appellant:

SHERIFF DANNY MOORE

By Counsel:

- James R. Sheatsley
* Gorman, Sheatsley & Company, L.C.
P.O. Box 5518 : '
: Beekley, West Virginia 25801
Phone: (304) 252-5321 .
West V1rgm1a State Bar No.: 3359
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