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Appellant.

BRIEF OF APPELLEE, STATE OF WEST VIRGINIA

- L

~ KIND OF PROCEEDING AND
NATURE OF THE RULING BELOW

This is an appeal by Walter Jessie (hereinaﬂér “Appellant”) from the March 13, 2008, order

of the Circuit Couﬁ: of Mingo County (Thornsbury, J.), which denied his motion for reconsiderﬁtion

-of sentence and re-sentenced him to a ;ferm of one year to five years in the state penitentiary upon
his conviction by a jury of one count of unlawful assault in violation of West Virginia Code

§ 61-2—,9k(a), a lesser-included offense of malicious assault. Appellant claims that the circuit court

committed various errors, denying him a fair trial.



IL

. 'STATEMENT OF FACTS

The events‘é)fthis éﬁse revolve _aro:uﬁd an aitercatiﬁn"trhatroccurred between Appellant and
- Randy Francis on Augﬁs’t l,V 2004 in Mingb County. (R at 1) Itis true that these two men had some
qn;nit-y and/ill‘will BetWéén the;m, and it éppears that there wére séme other altercations. Some of
thé strife Betwéenﬁthese two seems to have had something_ to do with the fact that Randy Francis was
" having are.lzitiblﬁship with Appellant’ s “;it;e while they wéi‘e séﬁamted. (Tr.,47-48,100.) There was
contradictory testiinonyg in this case, but ‘there was ample evidence presented to establish that
»Appél_lant was the ggg‘ressor who utilized significant physical force upon fhe victim, Mr. Francis.
~ On the evening in question, the victim was riding in a car with a WAoman named Tony
Reynolc\l-s.I )(Id. at 49.) According to Mr. Francis, Appellant and his WifBVWGI'e also in their car and
ﬂaggcd he and Ms. Reynolds down with headlights. (7d.) Appellant then stopped in the middle of
“the road. When Randf Francis got out of Ms. Reynolds’ car,-Appell‘ant got out with what appeared

: to be cither apipe or bumpérjack. {Id.) Th{e victim testified that, at this point, he said to Appellant,
. "‘Walter, dQI_]’t" h1t her car.” (Id.) At this point, Appellant then took a swing at Mr. Francis with the
object. Randy Francis testified that he woke up about élevén days later in the hospital. He initially
-suffered a broken c;ollar Bo'ne and twc; arcas of his skull were caved in. (74.) Due to this beating, Mr.
Francis had his lungsr‘ﬁlled with blood which had to be!pumped out at the hospital. (/4. at 53.) He
testified that he did not hit Appellant first. (/2. at 54.) The victim said that at no time during this

encounter did he do anything to cause the latter to hit him. (Zd. at 51-52.} In fact, Randy Francis

o 'Ms. Reynolds now goes by the name Antionette Hatfield, which was her name upon
testifying at trial. ~



- ;li',a—.-'[‘e;l tilat\he ha‘d pév% thrgatenéd Appellzant-'c“lays_g‘ _weei{_s_' or even months pﬁor ;:0 this incident ;.U(Ia‘l -
atsty N
,‘Acgordi;}'g to"I‘VIs." Reynbl-ds, She‘v;"ras drlvmg Randj’! Francis near the Red Jacket area of
" Mmgo uC-ounty. ‘-.While driving, tliéy noticed CE(u' ‘sto-[-)ped near some mines that was flashing li ghts
w1th the (;céﬁbants waving to tilem. (Id. at 64.) 'fhe iny{crlifference between her testimony and that
of the \;idtim is that they <tu“med alfbtﬂf;d, ﬁpon beil:lg flagged down, and followed Appellant and his
wife until théy stopped their car. (/d.} Then Appellant got out of his vehicle and started toward Ms.
Reyno]dsf vehicle. She stated that Aﬁpellant had a stee} pipe in his hand, and when Randy Francis
got out of the car, he beat the victifn with it. (/d.) She also stated that Appellant hit her front
wihdshield’ while attempting to hit Mr. Fr_ancis, causing 4 crack init. (/d. at 66.) Accordingto Tony
Reynolds, Raﬁdy Francis did not hit, tilreaten or do anything to provoke Appellant during this
encounter. (/d. at 66-67, 69-70 and 72.)
7 Mr. Fré'nc.ié" sister, Clarissa Tackett, testiﬁed‘ théfshe was working in a convenience store
__down the road when this occurred, and Ms. Reynolds came ini and told her and her husband what had
ha‘f)p‘er(le‘d. {Id. at 75-76.) She found her brother lying lifeless in a ditch covered in blood. (/d. at
77.): She stated that there was blood pouring out of him. (/d.) She and her husband picked Mr.
Francis up and tried to stop the bleeding by wrapping the victim’s hea& with their nephew’s shirt
who came shortly after they arrived. (Id.) They did this until the ambulance arrived.
‘ ‘Deput; Sheriffs Joe Smith and:Jason Smith arrived on the scene. Deputy Sheriff Joe Smith
testified that he found the victim 1ayin g in the roadway with his head bleeding and a largé hole in the

back of it. (/d. at 33-34.) According to Deputy Sheriff Joe Smith, the victim was taken via



emergency 1ned1ca1 see;flces (EMS) to \?\;71111 AMSON Merﬁonal and then later tranefened to Cabell-
Huntmgton Hosp1ta1 (Ia’ at 33) | |
- Acc-efding to M. Franbis, he now suffers ﬂoﬁ seizures and memory problems whi'cﬁ did not
occur prior to mis crime. (/d. at 49-50.) Mr. F rancis eow lives with his sister, ClariSSa, and the latter .
takes care of him. (Id at 78.) She tes-tifie& that he suffers from seizures as well. (Id. at :/"9.} She.
~ said that he complams of severe pain in his jaw and has to be physically restrained from biting his
~hands and other objects by holding him down and stuffing objects in his mouth. After this biting
phenomenon oceurs, the seizures begin. (/d.) She also testified that he suffers from memory le’ss,‘
| manifested by his doiné semething and then not remembering when asked about it. (/4. at 79-80.)
His sis;cer said that she noticed that he suffers from blackouts. (/4. at 80.) She also testified that she
never observed him s_uffe'r.ing from such problems before. (/d.)
As previously mentioned, a jury convicted Appellant of unlawful assault on May 9, 2007.
(R at 220.) | | _.
| Il
'~ RESPONSE TO ASSIGNMENTS OF ERROR
Appellant’s assignments of error are quoted below, followed by the State’s responses:
A SPEEDY TRIAL ERROR.
1. PETITIONER WAS DENIED HIS RIGHT TO A SPEEDY TRIAL
UNDER ARTICLE 3 SECTION 14 OF THE CONSTITUTION OF
WEST VIRGINIA AND SIXTH AMENDMENT OF THE
CONSTITUTION OF THE UNITED STATES, BY THE TWO AND

ONE-HALF (2 }2) YEAR DELAY FROM HIS INITIAL ARREST
UNTIL HIS INDICTMENT AND TRIAL.



2.~ THE TRIAL COURT ERRED IN FINDING THAT PETITIONER .-
WAS NOT PREJUDICED BY A TWO AND ONE-HALF (2 %) *
YEAR “DELAY FROM IS INITIAL ARREST UNTIL HIS"
INDICTMENT AND TRIAL .THUS DENYING- HIM DUE -
PROCESS PROTECTION, UNDER ARTICLE 3 SECTION 10 OF
‘THE CONSTITUTION OF WEST VIRGINIA AND THE FIFTH:
AMENDMENT OF THE CONSTITUTION OF THE UNITED .
STATES. . - : *

3. THE TRIAL COURT ERRED IN FINDING THAT THE
PETITIONER WAIVED HIS RIGHT TO A SPEEDY TRIAL AS A
RESULT OF HIS INITIAL COUNSEL’S FATLURE TO MOVE FOR
A SPEEDY TRIAL- THUS DENYING HIM DUE.- PROCESS
PROTECTION, UNDER ARTICLE 3 SECTION 10 OF THE
CONSTITUTION - WEST VIRGINI4A AND THE FIFTH
AMENDMENT OF THE CONSTITUTION OF THE UNITED
STATES.

. State’s Response:

There wasno speed}Lr trial violation, due process violation or error in the circuit court’s ruling
regarding waiver. However, Appellant assigps these related alleged errors for the first time in this
 direct appeal when t}ley qould }}ave‘been addressed through review by the circuit court pc-)st—trial;‘
)thus, _this Court need not addres'sr these matters.

B. PETITIONER WAS DENIED EFFECTIVE ASSISTANCE OF COUNSEL .
AS" GUARANTEED BY ARTICLE III, SECTION 14 OF THE
CONSTITUTION OF WEST VIRGINIA AND THE SIXTH AMENDMENT
OF THE CONSTITUTION OF THE UNITED STATES AS PETITIONER’S-
INITIAL COUNSEL FAILED TO MOVE FOR A SPEEDY TRIAL, THUS
EFFECTIVELY WAIVING THIS RIGHT AS FOUND BY THE TRIAL
COURT.

State’s Response:
Appellant fails to meet the standard to establish that his initial counsel’s performance fell

below that of effective assistance. Regardless, he has chosen the wrong forum to assert such a claim.



C. PETITIONER WAS DENIED DUE PROCESS PROTECTION, UNDER "

) ARTICLE 2 SECTION 10 OF THE CONSTITUTION OF WEST VIRGINIA
AND THE FIFTH AMENDMENT OF THE CONSTITUTION OF THE
UNITED STATES BY THE STATE’S FAILURE TO INFORM THE
PETITIONER OF ITS INTENT TO ELICIT FLIGHT EVIDENCE. -

State’s Response:

There was no Due Process violation with respect to any flight evidence, and no plain error
aﬁalysis need occur. ‘The first mstance did not ccénsf;itute flight evidence, and the second instance
‘was objected to by his couﬁsei and sustained by the circuit court.

V.
ARGUMENT
AL APPELLANT RAISES THE SPEEDY TRIAL ISSUES FOR ‘THE FIRST-

: TIME IN THIS DIRECT APPEAL RATHER THAN INITIALLY
PRESENTING THEM FOR REVIEW WITH THE CIRCUIT COURT.
THEREFORE, THIS COURT NEED NOT EXAMINE THESE ISSUES.
ALTERNATIVELY, THERE WAS NO SPEEDY TRIAL VIOLATION OR
DUE PROCESS VIOLATION, AND THE CIRCUIT COURT DID NOT ERR

- REGARDING THE WAIVER ISSUE.

Appellant failed to present the speedy trial issues to the circuit court for review in his various
post—co;iviction motions. Instead, he brings up these issues on direct appeal. This Court has held
that there would be no appellate review when a party does not raise an issue for review with the trial
couit, as was the case here. Thus, this Court need not review these matters. Regardless, there was
no speedy trial violation. Appellant was not prejudiced nor had his Due Process rights been violated

by any delay that occurred. Further, the circuit court did not err in its ruling regarding waiver of this

‘issue by his nitial counsel.

1. The Standard of Review.

“As a general maiter, a defendant may not assign as error, for the first time
on direct appeal, an issue that could have been presented initially for review by the
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trial court on a post-trial motion.” Syl Pt. 2, State v. Salmonv 203 W Va. 561 509
S.E.2d 842 (1998). ( . .

Syl. Pt. 2, State v. Noll, No. 33903, 2008 WL 5115733, at *1, (W.Va. Dec. 3, 2008).

2. Despite the Fact That Appellant’s Argumen_ts Regarding Speedy
Trial Vislations Have No Merit, Fi¢ Initially Raises These Issues

on Direct Appeal Rather Than Havine the Trial Court Review
Them Via Post-Trial Motion. Therefore, This Court Need Not -
Examine This Matter.

Appellant raises various speedy trial issues on direct appeal, yet he has failed to allow the
trial court to review the issues in post-trial motions. Specifically, Appellant filed a motion for new
trial, motion for acquittal and a notice of intent to appeal; none of which addressed the various
speedy trial errors he alleges in his Appellant Brief. (R. at 233-36, 237-40 and 305-12) In
accordance with Noll, supra, these speedy trial issues are not reviewable on appeai due to
Appellant’s failure to raise them in post-trial motions with the circuit court,

In Noll, where the Appellant raised an issue on appeal but failed to object and raise the issue

 for review with the circuit court post-irial, this Court held the following:
* Inasmuch as the appellant failed to object at trial and failed to file a notice of

intent to appeal assigning this issue as error as required by Rule 3(b) of the West .

Virginia Rules of Appellate Procedure, and in view of the State’s specific objection,

we consider the appellant’s first assignment of error not properly before this Court

and, therefore, without merit.

Id. at *3. According to Rule 3(b) of the West Vifginia Rules'of Appellate Procedure,

Notice for Criminal Appeal. No petition from a criminal case shall be presented

unless a notice of intent to appeal shall have been filed with the clerk of the court in

which the judgment or order was entered within thirty days from the entry of such

judgment or order. The notice of intent to appeal shall concisely state the grounds
for appeal.



Since Appellant failed to raise the various speedy irial issues for post-trial review with the

circuit court-in partibular, ignoring them in his notice of ir}téil_t to appe_al—lchey are without metit, and
" this Court néed not examine them.
Alternatiyely, even if this Court weré to examiqétﬁese issues, Appellant’s arguments fail.- -
“ Appeiiant was not denied his right.to a speedy trial. It is true that Appellant was arrested on.
August 26, 2004, from a comiplaint and warrant issued on August 2, 2004. He was later indicted
duﬁﬁg the January 2007 term of the Mingo County Grand Jury. (R. at 123 .) According to the State,
this delay was due to the investigation originally being undertaken by Deputy Sheriff Jason Smith
Who'éubsequentiy left the Mingo County Sheriff’s Office. There was no file opened on the matter
or it was misplaced. In light of this, Deputy Sheriff Joe Smith had to re-investigate the case,
basically from the beginning. (R. at 127; Tr., 4 and 36.)

Regarding the issue of speedy trial, this Court has held the following:

"A determination of whether a ‘defendant has been denied a trial without
unreasonable delay requires consideration of four factors: (1) the length of the delay;

{2) the reasons for the delay; (3) the defendant's assertion of his rights; and

(#) prejudice to the defendant. The balancing of'the conduct of the defendant against :

the conduct of the State should be made on a case-by-case basis and no one factor is

either necessary or sufficient to support a finding that the defendant has been denied

aspeedy trial." Syl. Pt. 2, State v. Foddrell, 171 W.Va. 54,297 S.E.2d 829 (1982).

Syl. Pt. 6, State v. Hinchman, 214 W. Va. 624, 591 S5.E.2d 182 (2003). When the entire case is
examined as a whole using this balancing test, there was no speedy trial violation. In particular, the
" reason for the delay was justified. As the State asserted at trial, there was no intentional delay on -
its part, but rather it was due to the initial investigating officer leaving and a completely new

- investigation having to take place. (1IT., 6.) According to the order denying Appellant’s motion to

dismiss, “Although the length of the delay was considerable the Court finds that the delay was



]ustlﬁe;d due to the fact that Deputy Jole Sn‘nth had to sta:rt ;1. ﬁew 1nvest1gat1on When Deputy I ason .
] Smlth left the Shenff’s Department (R at 127 } InSratev Cox, 162 W, Va 915 919,253 S.E. 2d
517, 519 (1979), this ‘(__Zourt found the reason for the delay of two and one-half years between '
) indic.tt;llent and t1'iai' to be justified and not 'the fault of the Staﬁa where the délay was due to the
defendant i)_einé held in a federal penitentiary outside the jurisdiction of thé state, the federal OffilcialS*
reﬁlsiné t-c\) release ilim to femporafy cus;fody and éff(;rts by the defeﬁdant to prevent extraditi\on‘. In
* both this case*alnd the case at bar, the delays were justified. | |
) Appellant asserts that Rule 48(b) of the West Virginia Rules of Criminal Procedure was
] Viola’ted} Accordin-g to West Viliginia Rule of Criminal Procedure 48(b):
| (b) By Court. Ii; there 1s unnecessary délay of more than one ye#r in presenting the

_charge toa grand jury or in filing an information against a defendant who has been

held to answer to, the circuit court, the court shall, on its own motion, dismiss the

1ndlctment information or complaint, without prejudice. If there is unnecessary

delay in bringing a defendant to trial, the court may, upon proper motion, dismiss the

" indictment, information or complaint.
Yet agéin, Appellant fails to establish that the deiéy was unnecessary considering the circumstances
’ _or.. that there was To good réason or justification. Despite a cielay, -tfle State was rdﬂigent 111 re-
investigating the case from scratch and indicting Appellant once the evidence was gathered against
him.

A(dditionally, Appel}ant wrongly contends that he was prejudiced and that his Due Process
Ry ght“s were violated by this delay.” Appellant’s primary assertion with regard to this is that the delay
prevented him 'fI'OI'l"l being able to céll four witnesses on his beha]f to utestify that the victim was the
aggressor in light of past encounters between the two; two potential witnesses being deceased and
two living out of state. It is worth noting that one of these witnesses, Kenneth Allen, J r.; was located

and testified on Appellant"é behalf, (Tr., 118-29.) During the hearing on this matter, the State

9



: :asserte& that- 1t had‘hno lénqwiedge of é)ryly'yunavayila“ble \;vi.tnesses until Aﬁﬁéllant filed iiis IIlOtiOI'l./
(R. at 1267} Appéilant’s (_i:efepseu at nié;l was that of seif—défense. In light of that, it seems ﬁuz-zling )
' that he‘ wow'uId assert that the unavaifaﬁﬂij:y of these potential witnesses prejudiced him.- Thi_s is
because, as was brought out in ;h_e order and the hearing, none of these potential'witnesses were
eyewitnesses to the crime. (R. at .126-27; Tr., 10.).: The CirCUiF court ruled that the afﬁtﬂ‘i)avit
Appellant submitted stating that the deceased and unavailable witnesses would testify that Mr.
Francis was the person that provokéd the incident was self-serving. (R. at 128.) As the State
. asserted and the circuit court noted in the order, the fact that these potential witnesses were not

 eyewitnesses but rather would testify to provocations that allegedly took place two months prior to
the crime makes the testimony irrelevant and calls into question its prob.ative value, (Jd.} It is true
that there was contradictory tegtimony 1n the trial. However? there was ample evidence presented
through the testimony of Ms. Reynolds, the victim, Deputy Joe Smith and Clarissa Tackett that
Mr. Francis was severely lgeaten. ‘Both Mr. Francis gnd Ms. Reynolds gave extensive testiinony that
Appe}lant was tlic ‘.Jalggressor and that he beat Mr. Francis with an object. |

Rega:rdi.n:g Due Proé:ess, State v. Carrico, 189 W. Va. 40, 427 S.E.3d 474 (1993), is an
analogous case. In that c_:ase; this Court upheld a two-year delay.betwee;l the comrﬁission ofan arson
and an indictment where the sheriff initially did not have evidence to link the defendant to the fire,
but tﬁe office quickly vob‘taihned an indictment :élﬁer this time elapsed when the latter’s son admitted
to auj[horities\thathhé assisted him in the act. Id. at 43, 477. In Carrico, this Court went on to hold,

As we held in State ex rel. Leonard v. Hey [ 269 S.E.2d 394]: Tt is the government's

duty to proceed with reasonable diligence in its investigation and preparation for

arrest, indictment and trial. If it fails to do so after discovering sufficient facts to
justify indictment and irial, it violates this due process right.

100



: Id.iat 43—4}4, 477-78. Despite the setl_iack With the lnitial lnvdétiéaling officer leaving the sheriff’s
. office, there was rea"sonab,le"diligehee in the inv-estigat-ion.l As soon as sufficient fact_s to justify an.
indictment were disco-vered one was l:)rought against'Appellaht. .

Contrary to Appellant s assertmn the trial court did not err in rulmg that he had waived lns‘
nght toa speedy trial. The circuit court ruled that it was undisputed that Appellant did not assert his
speedy trial nght (R at 127 ) Itis true that Appellant did not make this claim until he moved for
a d1sm1ssal ofthe case. However, in l1ght of the fact that there was no speedy trial violation and his
Due Process rights were not violated, this claim is completely without merit.

In light of all of this, Appellant’s argunients fail on this ground,

"B. APPELLANT WAS NGT DENIED EFFECTIVE ASSISTANCE OF-

COUNSEL, AND HE HAS CHOSEN THE WRONG FORUM FOR SUCH AN

ISSUE TO BE EXAMINED.

Appellant fails to meet the standard to establish that his initial counsel provided ineffective
legal assistance to him. Regardless, this issue should not be addressed on direct appeal, and he has
chosen thie incorrect forum to have the matter heard.

- 1. -The Standard of Review,
In the West Virginia courts, claims of ineffective assistance of counsel are to

be governed by the two-pronged test established in Strickiand v. Washington, 466

U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984): (1) Counsel’s performance was

deficient under an objective standard ofreasonableness; and (2) there is areasonable

probability that, but for counsel’s unprofessional errors, the result of the proceedmgs

would have been different.

In reviewing counsel’s performance, courts must apply an objective standard

and determine whether, in light of all the circumstances, the ‘identiﬁed acts or:

omissions were outside the broad range of professionally competent assistance while

at the same time refraining from engaging in hindsight or second-guessing of trial
counsel's strategic decisions. Thus, a reviewing court asks whether a reasonable

11



lawyer would have acted under the clrcumstances as defense counsel acted in the. .
‘case at 1ssue :

Sy] Pts. 5 and 6, State v. leler 194 W Va. 3,459 S.E. 2d 114 (1995)

- “Itisthe extremely rare case when th1s Court will find ineffective assistance
of counsel wheén such a charge is raised as an assignment of error on a direct appeal.
The prudent defense counsel first develops the record regarding ineffective assistance
of counsel.iri a habeas corpus proceeding before the lower court, and may then appeal .
if such relief is denied. This Court may then have a fully developed record on this.
issue upon which to more thoroughly review an ineffective assistance of counsel
claim.” Syl. Pt. 10, State v. Trzplerr 187 W. Va. 760, 421 S.E.2d 51 1 (1992).

Syl Pt 1 10, Stafe v. Hutckmson 215 W. Va. 131, 599 S.E.2d 736 (2004)

2 When Applying the Standard Establlshed in Strickland, Supra.,
and Miller, Supra. Appellant Fails to Establish That He Was
Denied Effective Assistance of Counsel. However, He Has
Selected the Wrong Forum to Have This Claim Heard.

‘Contrary- to Appellant’s assertion, his initial attorey did not fail to provide effective _
assistance of counsel.. When examining the record using the standard established in Miller, supra,
_ his original counsel’s perfonnance did not fall below an objective standard of reasonableness, and
the outcome of the trial would not have been different bu_t for this"perfomlance. It appears a bit
~puzzling thatnAppeHant earlier argued that the circuit court erred in finding that he did not assert his
spgé&y tﬁal right, and now states that his initial counsel gave him ineffective assistance for failing
to raise this very issue. The primary reasen that Appellant’s original counsel’s performance did not
fall below an objective standard of reasonableness is, as established above, there was no speedy trial
violation. As the circuit court ruled, the delay was of no fault of the sheriff’s office; and once
enough evidence in the investigation was gathered, an mdictment was handed down.- Again,
Apiaellant’s argumeﬁt'regarding the alleged speedy trial violation is that various defense witnesses

became unavailable with the delay due to death and moving out of state. However, that does not take

12



-’ away from the fact that this was 1o fault of the State, and that it used all di'ligende tor investigate the

qﬁme in order to obtain an indictment. Additiqh'ally, none of these prospective witnesses for
Appellant ‘were éyéwitnessés to the crime.. So it seeris very unlikely that he suffered from
‘ unprofessional cé;iduct in the répreéentation by his original attorney or that the result of the trial
_Wouldj have been different I’Jutﬁfor this attorney’s actions.

Regardless of this, Ap}ﬁéllant has chosen the wrong-forum to raise an ineffective assistance
of counsel claim. As this Court held in Hutchinson, supra, these claims are not to be brought before
this Court on direct appeal. Appellant is to first raise this issue at the state habeas level. Ifhe does
not gét the desired result, Appellaﬁt may then appeal the habeas decision to this Court once it can
fhen‘reiiiew a fully developed record.

C. THERE WAS NO DUE PROCESS VIOLATION WITH RESPECT TO ANY

FLIGHT EVIDENCE IN THIS CASE, AND NO PLAIN ERROR ANALYSIS

NEED BE APPLIED. THE FIRST ALLEGED INSTANCE WAS NOT

FLIGHT EVIDENCE; AND WITH RESPECT TO THE SECOND,

APPELLANT OBJECTED AND THE CIRCUIT COURT SUSTAINED THE

SAME. '

There is no need for this Court to ‘conduct an analysis of this issue using the plain error
‘doctrine. Thatis becausc any flight evidence admitted did not rise to the level of a fundamental right
! being violated. Appellant did not sﬁffer from a violation of his Due Process rights. The first alleged
instance was not aétually an admission of flight evidence, and the second resulted in the circuit court

sustaining Appellant’s objection.

1. The Standard of Review.

"To trigger application of the 'plam error’ doctrine, there must be (1) an error;
(2) that is plain; (3) that affects substantial rights; and (4) seriously affects the
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fairness, mtegrlty, or public reputation of the Jud1c1a1 proceedmgs " Syl Pt 7, State '
Y leler 194 W.Va. 3, 4598E2d114(1995)

\ \JSyl Pt. 1, State v. Daws 220 W Va 590 648 S.E. 2d 354 (2007)

2:  The Issue of Aﬁleged Improper Fllght Evidence Bid Not Rise to
the Level of Plain Error-in This Case, and No Analysis Need Be -

Made on the Basis of This Doctrine.

oL

Appellant wrongly asserts that his Due :Prc‘)'cess rights were violated and that the plain error
doctrihe analysis should b§ .used by this Court to find that the circuit court erred in its handling of
flight evidence. ﬁowever, the handling of any flight evidence did not rise to the level of plain error
, in accordance with Davis, supra, and there was no violation of his Due Process rights.

Regarding flight evidence, this Court has held the following,
| “In certam circumstances evidence of the ﬂ1ght of the defendant will be
admissible in a criminal trial as evidence of the defendant's guilty conscience or
knowledge. Prior to admitting such evidence, however, the trial judge, upon request
by either the State or the defendant, should hold an in camera hearing to determmne
whether the probative value of such evidence outweighs its possible prejudicial
effect.” Syl. Pt. 6, State v. Payne, 167 W.Va. 252, 280 S.E.2d 72 (1981)
" Syl. Pt. 5, State v. Spence, 182 W.Va. 472, 388 S.E.2d 498 (1989). Such hearing did not occur in
‘this case. During the direct examination of Deputy Sheriff Joe Smith, the following exchange

occurred:

‘Prosecutor: I'm assuming later on someone arrested Walter Jesste, is that
correct?

Deputy Joe Smith: ~ That is correct.
"Prosecutor: " Why did you arrest Walter Jessie?
Deputy Joe Smith:  Uh-We got a warrant for him and I believe they actually
picked him up maybe in Ohio. ’'m not sure, but I'm going to
say that, or maybe back here. It was later, though. I don’t

have the date of arrest, but the incident occurred on the 1st of
August, 2004, and we’ve got information he went to Ohio

14



. right after it ﬁaﬁpenéd and we were uﬁable to:get:vh'im picked
up because we could not find out where he was and he was
. arrested sometime after that bagk here.

(Tr.,34-35.) This wés na attempt by th'e State to admit ﬂlght eviaenc-e to establish guilty cons'éien(;e
or knowledge. Instéé&, i‘t“\ivaﬁs sofn éthi'n g mentioned l;y j:he ofﬁéer in glivi11g testiinony on the(ev.e,nts
surrounding the arrest. This was all in the: conéext of explajr;iﬁg the 'long‘ process surrounding the

- aurest, inyestigat_ion a;l.d indictm;:nf of App’ellani. RJght after thi_s exchange, Deputy Jc-)e S\mith

kte\stiﬁed( al:ibut;ho(w hé iliééfviéﬁed various pﬂeolg)Ie‘inciuding the victim and why Jthere was déiay mn
the investigation. (/. at 36.) In fact, the deputy sheriff even seemed unsure as to whether Appellant
was- 1n Ohio ;ﬁer thé‘i_ncident occurred. There wasno _delving into any details of Appellant’s ieaving
the‘) State by the prosecutor; anfi in fact, the term “flight” or other similar langﬁ-age was not utilized

i the questioying. In light of'this, no in~camera hearing was necessary,‘ and the circuit court did no;c

‘err. There was no Due Process violation, and no plain error analysis need be applied.

éo, the first a,lleg.ed admission of flight evidence Appellant compiains of was not really ﬁi ght
evidc;,rice admitted by the State as established in Spence, ;ypra.

The second-instance tﬁat Appellant characterizes as a Due Process violation during the
testimony of Melanie Jessie also does not constitute plain error. There was no Due Process violation
he;e. This is because when flight is brought out during testimony, Appellant’s counsel objects, and
the circuit court sustains the objection. " Durin g Ms, Jessie’s cross-examination, the following
exchange occurred:

Prosecutor: Eventually, were you with Walter when he was located,

arrested?
Ms. Jessie: - Uh- I was with him but not with him, He was- excuse me- he

was Ginsenging when they picked him up. He was coming
out of the mountains at the head of Pigeon Creek.
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Prosecutor: . How many days after this?

Ms. Jessie:  Itwasabouta mor\lth}(‘)'r two. T'm not sure. ‘\
Prosecutor: Did you wonder why it took a month?

Ms. Jessie:- - Why did it tak@ amonth? . -

Pro‘seéutor: .+ Tasked the quéstion. Did you t;V@I' think abont it?
M. Jessie: N;).

Prosecutor: ) Did Walter ever go to Chio dunng this time?.
Defense Counsel: Objectipn.

JCourt: Sustained. Approach.

(Bench Conference)
Court: ’ No notice of flight?
Defense Counsel:  Right. We didn’t, and I didn’t object to it earlier and I tried
‘during the break to find it in the Rules of Evidence and things
to try and find it.and I couldn’t. Tdid let it slip by.
Court: I’m going to sustain the objection. If you had evidence of
flight we could have had an in camera heating and we could
have proceeded with it-
‘Prosecutor: -The first time I heard it was in the testimony today.
(Tr., 114-15.) There is absolutely no need for this Conrt to examine this issue by application of the
plain error doctrine. The fact is that the attempted admission of the evidence was improper, the
defense counsel objected and the circuit court sustained this objection. The prosecutor stated that
he knew of no flight testimony until it was alluded to earlier by the deputy sheriff. (Id. at 115.) But

regardless of when the State knew about this, the circuit court did not err in either instance.

In light of all of this, Appellant’s argument fails on this ground.
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V.

R CONCLUSION
For tﬁé foregoing reasons, the juciéinent of the Circuit (Co-u\ﬁf of Mingo Coimty should be;
afﬁmled; by this Honorable Court. |
| | Respectfully Subl";’litted,

- State of West Virginia,
Appellee,

By counsel

'DARRELL V. McGRAW, JR.
ATTORNEY GENERAL

R. CHRISTOPHER SMITH

- ASSISTANT ATTORNEY GENERAL
_State Bar ID No. 7269

State Capitol, Room E-26

Charleston, West Virginia 25305

304-558-2021 ’ -
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