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by his mother Mary L. Ramsey,
. | 7008
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Judge Louis H. Bloom -

MARTHA WALKER, in her official capacity as
Secretary of the West Virginia Department of
Health and Human Resources; and RAY BURL
WOODS, in his official capacity as State Hearing
Officer for the West Virginia Department of
Health and Human Resources,

Respondents.

FINAL ORDER REVERSING ADMINISTRATIVE DECISION

On thé 7th day of March, 200-8, care the petitioner, Matthew Wysong through his
counsel, Bruce G. Perrone, and the fespondents, through their counsel, Méry McQuain, Assistant
Attorney General, for oral argument on a “Petition for Certidrari and Judicial Review of State
Apgency Decision” ﬂléd by Matthew Wysong on October 29, 2007. ‘Matthew Wysong seeks this
Court’s review of an adverse administrative decision issued on August 15, 2007, by Ray B.
Woods (hereinafter “Hearing Officer Woods"), Hearing Qfﬁoer for the West Virginia Department
of Health and Human Resourcés (hereinaftér ‘DHHR"). ,

Upon full consideration of the oral arguments made before this Court, the memoranda of
the parties, the record, and the applicable law, the Court dbes hereby reverse the administrative

decision entered by DHHR and Hearing Officer Woods, according to the following findings of

fact and conclusions of law.




FINDINGS OF FACT

DHHR's f‘irie XIX Mentally Retarded/Developmentally Disabled Waiver Program

1. This matter involves Matthew Wysong’s applicaﬁon to DHHR for aésistan_ceand
scrvic‘es'-through DHHR’s Title XIX Mentally Retarded/Developmentally Disabled (hereinafter
"MR/DD") Waiver Program (hereinafter “Wajver Program”). |

2. The Waiver Program provides home énc_l community-based support to assist
individuals who have mental retardation and/or developmental disabilities to achieve the highest
level of independeﬁc.e and self—,sufﬁcie_ncy possible in their lives.’

3. Inorder to.be eligible for the Waivef Program, an applicant must satisfy certain |
medical requirements. First, the applicant must have a medical diagnosis of mental retardation
and/or a related condition.” Second, the applicant must be substantially limited in functioning in
three or more major life areas. * Third, the applicant must require active -tre‘atment.“ Fiual]y, the
applicant mﬁSt require a level of care that similarly diagnosed persons ﬁfould have in an
Ihtennediaté Care Facility for the Mentally Retarded or Developrnéntally Disabled (hereinafter

“ICE/MR™).

T

! Section 501, Title XIX MR/DD Home and Community-Based Waiver Program- Rev1sed
Operations Manual (hereinafter “Waiver Manual™).

? Wajver Manual, Section 503.1
* Waiver Manual, Section 503.1
* Waiver Manual, Section 5031

> Persons in an ICF/MR facility are those who are in need of and who are receiving active

treatment. Waiver Manual, Section 503.1.
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Eligible Medical Diagnosis

4. First, an applicant must have an eligible medical diagnosis, which includes mental
retardation and other related éonditions, such as autism, cerebral palsy, and epilepsy.®

5. If an applicant has an eligible diagnosis, he or she nﬁust also demonstrate that said
medical diagnosis is. a) a severe chronic disability, b) that manifested before the applicant reacheé
twenty-two years of age, and is c) likely to continue indeﬁnitely.7

| Functionality
6. Second, this medical diagnosis must also substantially limit the applicants’

functioning in three or more areas of major life areas. Those major life areas include;

i Self-Care;
il. Receptive and/or Expressive Language (communication);
iii.  Learning (functional academics);

iv.  Mobility;
V. - Self-direction; énd
Vi. Capacity for Independent Living (home living, social skills, health and safety,
community ﬁse, leisure).® _ _ | .
Active Treatment ‘
7. Th'ird, the applicant must require and benefit from active treatment.

8. 'The term “active treatment” is used but is not defined in the MR/DD Wajver Manual,

however, DHHR regulations gbvcrning ICF/MR define “active treatment” as “aggressive,

§ Waiver Manual, Section 503. 1
-7 Waiver Manual, Section 503.1
¥ Waiver Manual, Section 503.1



consistent implementation of a program of specialized and generic training, treatment and health

»* DHHR regulations further state that © [a]ctive treatment does not include services to

services,
maintain generally independent members who are able fo function with little superviéion or in the
absence of a continuous active treatment program.”'®

9. Federal regulations issued by the Department of Health and Human Resources-
concerning ICF/MR Programs similarly state that “active treatment” is:

aggressive, consistent implementation of a program of specialized and peneric

training, treatment, health services and related serviced described in this subpart,

that is directed toward (A)The acquisition of behaviors necessary for the client to

function with as much self determination and independence as possible, and

(B) The prevention or deceleration of regression or loss of current optimal
functional status.”

ICF/MR Level of Care
10. Finally, the applicaﬁt must qualify for an “ICF/MR level of care”,
1l1. An “ICF/MR level of care” is not defined in the MR/DD Waivér Manual, however
DHHR regulations governing ICF/MR state that to be eligible for services in a ICF /MR, an
Aapplicant must require and benefit from “aﬁtive treatment”, meaning that “evaluations of the
applicant must demonstrate a need for 'intensive Instruction, services, assistance, and supervision

in order to learn new skills and increase independence in activities of daily living,”"?

* DHHR Provider Policy Manual, Chapter 500, Volume 1 I, “Covered Services, Limitations, and
Exclusions for ICF/MR Services.” (hereinafter “ICF/MR Policy Manual”)
http://www.wvdhhr.org/bms/sManuals/bms manuals main.htm

" ICF/MR Policy Manual, Section 505.4

"42CFR. § 483 440(a)

2 ICF/MR Policy Manual, Section 505.4




Application Process and Evaluations

1'2. The determinatic:_on of whether or not an applicant is medically eligibie for the MR/DD
Waiver Program is fnade by the Bureau for Behavioral Health and Health Facilities (hereinafter
"BHHF”) and the Bureau for 'Medi.c':a] Servicés (hereinafter “BMS”) and is based on rnedical,'
psychological, and social evaluations provided by the applicant during the application process.”” .

13. The medical evaluation upon which the_ medical eligibility detemﬁnaﬁon is based
consists of an annual comprehensive exam conducted by a West Virginia licensed medical of
osteopathic physician.! The physician is required to report, among other It_hings, his or her
| diagnosis and prognosis for the applicant, as well as a determination as 1o whefher the applicant
requi-fes and ICF/MR level of care.'

- 14. The psychological cvﬂaiuation upo.n which the medical eligibility detenninaﬁon is
based consists Gfan annual psychological evaluation and a triennial comprehensive evaluation,’®
These evaluations should include a determination of whe‘;her an ICF/MR level of care is.required
and such determinatioﬁ should be based on evaluation results which indicate that home and
éommﬁniiy—‘based services are appropriate.!’

15. The psychological evaluation includes the applicant’s scores on an examination called
the Adaptive Behavior Scale (hereinafter "ABS”)."® The ABS instrument is used to determine
how deficient an individual is in his or her major life activities as compared to other individuals, l

either with or without mental retardation or a related condition. In order to be “Sﬁbstantially

B s e

" Waiver Manual, Section 503.1. f
" Waiver Manual, Section 507.16.1
¥ Waiver Manual, Section 507.16.1 '

'* Waiver Manual, Sections 507.16.2 through 507.16.4 :
" Waiver Manual, Section 507.16.4 _
'* Waiver Manual, Section 507.16.4 ! : _



limjted” in a major lif_e area, an ABS score must be “three (3) standard deviations bélow the '
mean or less than one (1) percentile when derived from non-MR normative populations or in the
average range or eqﬁal to or below the seventy fifth (75) percentile when derived from MR
normative populaﬁons.”’9

16. The social evaluation upon which the medical eligibility determination is based
consistsl of an annual report by a West Virginia licensed social worker who is expected to gather
the individual’s social history in order to form an opinion as to whether the ﬁ)dividual requires an
ICF/MR level of care and services and tﬁat the home and community-based services are
appropriate.” |

17. Based upon the medical, psychological, and social evaluations, the Office of

Béhaviora‘l Health Services (OBHS) and BMS determine if the applicant is medically eligible for |
the Waiver Program and services.?! | -

Matthew Wysong's Application for MR/DD Waiver Program

18. In June 2006, DHHR denied Matthew Wysong's application for the MR/DD Waivef _
Prograﬁ. BMS denied his application on the basis that the submitted evaluations ‘did not support
la finding that Mafcthew Wysong's condition is severe; the evaluati_ons did not support the
presence of substantial adaptive deficits in three or more of the major life areas; and the
psychological evaluation did not indicate a need for active treatment.

19. Matthew Wysong timely appealed the DHHR decision and administrative hearings

were held before Hearing Officer Woods on May 31, 2007 and August 1, 2007.

¥ Waiver Manual, Section 5031 ,

% Waiver Manual, Section 507.17 _

' Applicants must also meet certain financial eligibility requirements in order to qualify for

services through the MR/DD Waiver Program. - -
’ 6



Evidence Produced Before Hearing Officer Woods
Linda Workman

20. Linda Workman (hereinafter “Ms. Workman™), is a licensed psychologlst who works
asa consultant for BMS She provides a number of services to BMS, including oemﬁcatlon of
1ndmduals for the ICF/MR Group Home Program.”

21. On May 31, 2007, Ms. Workman testified in this matter on behalf of BMS. Her
testimony was based on a review of the medical, psychological, and social evaluations oubmitted
in Matthew Wysong’s application. She oid not personally evaluate Matthew Wj}song.

22, Ms. Workman acknowledged that Matthew Wysong had an diagnosis of cerebral
palsy and seizure d@sorder, which are related conditions that could render him “potentially”
'eligiblé for services through the MR/DD Waiver Program.? Further, she agreed that Motthew
'Wysong’.s cerebral palsy and seizure disorder manifested before age -tv.ren1.y~two.24

23. In her opinion, however, Ms. Workman stated that she did not 'belieye Matthew
Wysong’s.condition qualified as “severe” because “he is ambulatory, exprosses himseif through
languago and can perform basic self-care activities.”” Ms. Workman acknowledged, however,
that 'fhe MR/DD Waivef Manual'does not define or set forth criteria for the term “severe.”

F urther, she admitted that there was a differenoe between Matthew Wysong's abilities 1o perform
activities of daily living and those of the general populeition; that his condition is more than just a

slight abnormatlity when compared to the general population; and that the differences are not just

% Transcript of May 31, 2007 Hearing, page 6 (hereinafter “ Tr.I 6").
2Trl1s

®Trl1s

¥ TrI7-8,15

BTrI15-16




minimal.?’

24, Regarding Matthew Wysong’s limitations in the major life area of “capacity for
independent living”, Ms; Workman noted that Matthew’s psychological evaluation found that he
needed training programs “designed to increase ﬁis efforts and abilities in domestic activities,
vocation [sic] activities and social engagement.”* She also noted that his social skills were
another area of “capécity for independent living” that would “perhaps... meet our criteria.”®

25. Qoncerning the major life area of “self-direction”, Ms. Workman testified that
‘Matthew Wysong did not have substantial limitation of functioning, because he does not “j.uét sit
and do nothing for hours at a time.”®  She did not provide any reference to a rule or regulationl
which sets forth that the applicant must just “sit and do nothing.” Further, she acknowledged tha%
there was no written poﬁcy or rule that set fotth ﬂﬁébriteridg.“

26. When discussing Matthew Wysong’s abilities and limitations for “self-care.” Ms. -
Workrﬁan focused on Matthew’s physical abilities to pe:rform~ self-care for himself*

27. In concluding her direct testimony Ms. Workman statéd that Matthew Wysongr did not
qualify for the MRJDD Waiver Program essentially because he did not “need a twenty-four hour

program of intense training, supervision...to learn the most basic of human activities.”

7 Tr116
BTeIll
?Trl14
*Trl14, 17
NTri17
27113
B Tr]14




Sandi Kiser-Griffith
28, At the August 1, 2007 hearing, psychologist Sandi Kiser-Griffith (hereinafter “Ms.
Kiser—Gﬁfﬁt ”) testified regarding Matthew Wysong’s abilities and limitations. Ms. Kiser-
Griffith performed the psychological evaluation of Matthew Wysong. In order to perform this
evaluation, Ms. Kiser-Griffith met with Matthew and his mother, Mary Ramsey, to conduct
testing and obtain information regading Matthew’s ablities and limitations.

29. Ms. Kiser-Griffith has a Master’s Degree in clinical psychology; has been licensed by
the _stéte of West Virginia -aé a practicing péycholbgist since’ 1998; and has completed all course
work for a doctorate in psychology at Marshall University.*

30. First, Ms. Kiser-Griffith stated that Matthew Wysong had a Global Assessmen_t of
Functioning score of 60, meaning that “he has pretty substantial deficits in.at least several
areas.”” She testified that Matthew Wysong “has a very significant impaiﬁnent'f by comparison
to the géneral population.* | | |

31-; Regarding Matthew Wysong’s limitations in major life areas, Ms. Kiser-Griffith
testified that Matthew Wysong's scores on the ABS domain for “self-direction” were in the
average range for people with mental retardation.”” She gave examples of 1;his_ limitation,
explaining that “he can wash his handé, but he doesn't do it. ...He can brush his teeth. IIHE could
physically .do the act, but again, he would not self-initiate that.”*® She testified that he would

benefit from training in the steps required to conduct basic personal hygiene, how to self-initiate

* Transcript of August 1, 2007 Hearing, page 8 (hereinafter “Tr.II 8").
¥ Tr0l 14 - '
C*TrIl 15

T 18
#TrII 18




basic personal hygiene, and how to handle money"
32. Concerning the major life area of “capacity for independent living”, Ms. Kiser-
Griffith testified that Matthew Wysong’s scores on the ABS domains for “domestic activity”,

“independent functioning”, and “social functioning™ were in the average range for people with

mental retardation.” She explained Matthew’s limits in these ateas by providing the following

| example: “He can’t manage any of his ﬁnanceé, he cannot manage his medications.... He would
1;0t bathe and he would not wear clean cIothing consistently,” “! Further, she testified thaf he
would benefit from supervision or instruction activities to help him develop better abilities in
those areas.* |
33. In the major life area of “self~care”, Ms. Kiser-Griffith testiﬁed that Matthew
Wysong's functioning would be substantially limited by all the same deﬁcits as related to
independent living because his scores on the ABS domains for “domestic activity”, “independent
functioning”, and "social functioning” were in the aQerage range for people with mental
| retardation  She described both his physi?:al and cognitive limitations, and stated that “he can
pﬁysicaﬂy do a lot of the tasks if sbmeone is kind of talking him through it or reminding him to
do it,” but otherwise he would not self-initiate any of those activities of self-care.

34. Finally, although Ms. Kiser-Griffith did not specifically recommend that Matthew

Wysong required services through the MR/DD Waiver Program, she testified that Matthew

¥ TrII 20
0 Tr.J123
Arr [123
271123
B Tr.I124-25
MTrI127
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needs “intensive instruction, services, assistance, and supervision.”

Hearing Officer’s Findings and Conclusions

35. Hearing Officer Woods issued a Decision on August 15, 2007, upholding DHHR's

denial of services.

36. Hearing Officer Woods found that although Matthew Wysong has an eligible related

condition of cerebral palsy, and that it was manifested before the age of twenty-two, Matthew
Wysong 1) did not requiré active treatment; 2) did not require that level of care and services
prévided in an ICF/MR facility; 3) and did not have substantial adaptive deficits in three 6r more
major life areas.*
~ 37. Matthew Wysong now seeks relief from He_a:ring Officer Woods”s Decision through
his “Petition for Certiorari and Judicial Review of State Ageﬁcy Decision™; which wag timely
filed on C.)cto-ber 29, 2007. .
| STANDARD Of‘ REVIEW

1. “The Court may grant an appeal and may determine anew all questions submitted to it
on appe.al from the decisionlor determination of the StatelH.eéring Officer.” WV DHHR
Common C‘hapter; Manual, Hearings, Ch. 790(A).47

2. Wheﬁ a circpit court réviews a decision of a state hearing officer on a writ of

certiorari, it must make an independent review of law and fact, and make findings of fact and

¥ Tr.I1 44-47, |
% Hearing Officer Woods did not make a finding as to whether or not Matthew Wysong’s
medical diagnosis of cerebral palsy is severe.
7 The Common Chapters Manual contains administrative procedures that apply to all programs
operated by the West Virginia DHHR as mandated by federal law and rules and regulations. The
manual contains chapters that address hearings and appeals. The Common Chapters Manual was
incorporated by reference as a legistative rule in W. Va. Code St. R. § 78-8-2.

11
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conclusions of law on all issues. Harrison v, Gz‘nsberg,. 169 W.Va. 162, 175 (1982).

- 3. Upon -revieWing a writ of certiorari as provided for in W.Va. Code ' 53-3-3, the circuit
court is reviewing both law and fact, and is vested with the'power to enter a proper judgment in
consideration of both. Snodgrass v. Board of Educ., 114 W.Va. 305 (1933); State ex. rel Davis
v. Hix, 141 W.Va. 385 (1955).

CONCLUSIONS OF LAW
1. Based upon a review of the medical, psychological, and social evaluations provided in
Matthew Wysong’s application for the MR/DD Waiver Prégra‘m, as-.wéll as testimony provided
during the admini_stratiye hearings before Hearing Officer Woods, this Court finds and concludes
that Matthew Wysong has an eligible medical diagnosis, has ‘.substal'ltial limitations in three
major life areas, requifes active freatment, and requires a Jevel of care that similarly diagnosed
persons woﬁld receive in an ICF/MR facility. Accf:»rdingly, the Decision of the DHHR and
Hearing Dfﬁéér Woodsr must be reversed. |
Eligible Medical Diagnosis
2. Based on the eyaluatjons provided by Matthew Wysong, this Court finds and
concludes that Ma(tthew Wysong has an eligible medical diagnosis of cerebral palsy, that
manifested itself before he reached the age of tﬁenty%wo, and is likely to continue indefinitely.
3. Further, this Court concludes that Matthew Wysong's condition of cerebral palsy is
“severe.” Although this term is not _deﬁﬁed in the MR/DD Waiver Manual, both Ms. Workmarn,
the DHHR psychologist, and Ms. Kiser-Griffith, Mr. Wysong’s evaluating psychélogist, testified

-that Matthew Wysong’s condition caused him significant impairments, was more than just

12




minimal, and was rnon;: than just-a slight abnormality.*® 'Accordingly, thé Court finds that his
conditioﬁ is severe.
Functionality

4. Regarding the medical eligibility ériteria of functionality, this Court concludes that
Matthew Wysong is substantially limited in functioning in three majéf life areas.

5. First, Matthew Wysong has a substantial limitation of fuﬁcﬁon in the major iifé area
of “capaci‘fy for indept;ndent living.” Both Ms. Workman and Ms. Kiser-Griffith testiﬁéd that
Mattl']'éw Wysong’s ABS scores in areas related to “indepcndeﬁt living” were qualifying scores
because they met the MR/DD Waiver Program reqﬁirement ol being in the “average” range when
compared 1o individuals with mental retardation.*

6. Second, the Court concludes that Matthew Wysong has a substantial limitation of
function in the major life area of “self-direction.” Although Ms. Workman téstiﬁed t.hat Matthew
did not have a limitation of function in this area because he did not “just sit énd do nothing for
hours at a time™, this Court finds that Matthew’s inabilities to self—ini.tiate a wide range of daily
activities, such as peréonal hygiene and handliﬁg mbney, actually do constitute a substantial
limitation of function in the area of “self-direction”, |

7. Finally, the Court concludes that Matthew Wysohg hasa subét'antial limitatiqn of
function in the major life area of “self—éare.” Ms. Workman testified that Matthew did nbt have &
substantial Iiﬁlitation in fhis area because he was physically capable of per.forming self-care
activities, however, even if Matthew can physically perférm some activities, it is clear that

Matthew Wysong has a deficit in the ability to self-initiate these activities and that he cannot

* See Tr116; Tr.0I 14-15.
“ Tr.J1 23
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perform these activities without assistance and training.
Acrive Treatment
~ 8. This Court concludes that Matthew Wysong requires active treatment. Ms. Kiser-
Grifﬁfh agreed during the August 1* hearing that Matthew Wysong was in need of “intensive
instruction, services, Iassistance, and supervision.” Further, she specifically testified that
.Matthew Wysong would benefit from training and services in each of the three major life areas
where he has substantially limited functioning. Specifically, in the “Placement” section of Ms.
Kiser-Griffith’s psychological evaluation, she states: |
[Matthew] will benefit from participation in trainifg

programs designed to enhance his abilities in social skill areas,

domestic activities, money management and vocational

activities. Participation in training programs designed to

address his adaptive _deﬁcits are recommgnded.

9. Therefore, tﬂis Court finds and concludes that Matthew Wysong is not a “generally
independent’.’ person who is “able to function with little supervision.” R:_:lther, this Court finds
that Matthew Wysong needs “a program of specializéd_ and generic training, treaiment, and health
services” directed toward “Iearning new skills and iﬁcreasing his independenbe in activities of
daily lving,™!

ICF/MR Level of Care
10. Finally, this Court concludes that Matthew Wysong meets the requirements for
ICF/MR level of care.

11. As demonstrated with regard to the active treatment requirement, Ms. Kiser-Griffith

wrote in her report and testified to the specific instruction, services, assistance, and supervision

O Tr.MI 47-48
* ICF/MR Policy Manual, Section 505.4
- 14




that Matthew Wysong requires.** Her report and testimony demonstrate that Matthew Wysong
does require active treatment, and thus he does meet the requirements. for ICF/MR level of care.
12. Without the services and training and supefvis’ion which Ms. Kiser-Griffith testified
 that Matthew needs, he certainly will nb‘t “learn new skills” or “increase independence in
activities of daily living.” Although Ms. Workman testified that Matthew did not meet the
ICF/MR level of care bécausé he did not need 24-hour care and supervision, this Court finds that
DHHR repulations do nof require 24-hour care and .supervisio.n for participation in the MR/DD
Waiver Program. Further, if Matthew stong were not living at home with his mother's care
currently, he would have to be placed in a 24-hour care setting with services, training, and
supervision,
DECISION
Accordingly, the decision of the State Hearing Officer upholding the Decision of the
DHHR to deny Matthew Wysong’s eligibility for the Title XTX Medicaid Waiver Services
Program is hereby REVERSED. There being nothing furfher, this action is hereby
- DISMISSED and STRICKEN from the docket of this Court.
The objection of any party to this Order is n'otéd and preserved.
The Clerk of this Court is DIRECTED to.send certified cqpies of this Order to counsel
of record. | |

ENTERED this?_""'aay of April 2008,

i judge Louis H. Blo

| '__-.‘_J ,"'l- _";r‘.'-:" -,- ' &
Dma%@élsw : V) / g s %
fi'E?.?,_“f?Eﬂlfv ‘ Examination at pages 6-7; Tr.JI 8-10, 14-15.
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