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IN THE SUPREME COURT OF APPEALS OF WEST-V

ST TE 0 .WES'r ‘VIRGENIA.ex re
WARREN DOUGLAS FRANKLIN

DAVID'BALLARD WARDEN _
Mount Ohve {Iorrectlonal Comple X5

: '.Appell_gﬂ £

* BRIEF OF APPELLEE STATE OF WEST VIRGINIA

m&w

e ::."'_Harrison County C1rcu1t Court denymg hzrn post~oonvret10n rehef unde1 West Vlrglma Code_ .,

‘ § 53-4A 1 et seq (R ) Appellant’s petltron challenges h1s March 4, 1988 eonvretlon on one count

;of f rst degree murder w1theut a reeommenda‘uon of rnercy

A :lReferences to pages in the record of the trlal proceedmgs below shall appear as “R

| )‘ :t_,,iij"pages from the transcript of Appellant’s trial on February 29, 1988 to-March 4, 1988, will be cite 01ted N
ras “Trooo .7 References to the habeas record mcludlng transcrrpts of both ev1dent1ary heanngs,__ o S

B L

£r w111 be elted as “Hr _' :

O ated*at the bottorn eenter portlon of the petmon

: Warren Douglas Frankhn (hereaﬂer Appellant) appeals the Apn] 15 2008 order from the.-r'- Co

: '_Nurnerous pag contam two to three separate numbers all crtaﬁons cﬂ:e to the page numbers-' e




THE APPELLANI'S TRI

1n:_Sopher Mr She a:hed from mu1t1ple stab wounds to the upper chest (Tr 258 )

(Tr? 36 ) Mr Lane testlﬁed that he Was 1n the New Walls sectlon of the pl‘lSOIl when he saw DOug-. 5

: Qn Januauy 1 1‘986 at approxmlately 5 30 p m pnsoners housed at 111e West Vn‘gmla State:_ i .
_Pemtentiary in Moundsvﬂle Marshal] County, West Vlrglma noted (Tr 37 38 375 ) The not ;
lasted élpproxmlately 50 hours (Tr 209) 'Dunng th1s rlot the Appellant Bruce Frankhn and_:'_'.. ' L o

Wllham “Red” S.nyder muldered fellow 1nmate Kent She Aeeordmg to State Medlcal Examlner' et
V_The State presented e testlmony of Donaid Lane a pnsoner housed 1n genera,l populatlon . _‘_ R
'and Bruce Flankhn holdlng mmate Kent She whzle Wllham “Red” Snyder punched She in the : o )

chest . (Tr 41 42 43.)"Aﬁer Snyder hlt She Lane obsorved blood all over She 8 chest Lane dld: ._ B .

e no’r see a weapon (Tr 43 ) Lane further tesnﬁed that he had prev1ous1y heard Red threaten She s-. o o

*The New Walls unit was 1-3 units from the control unit at the tirme of the riof, (Tr. 8081y




they ﬁrst came ifl, Snyder 'had'.one hand on Sl1e s

"" Frankhn followed Snyder 1ns1de (Tr 109 ) Upon entermg the tler they placed hnn m a cell (Tr | '

w1th sh_nlcs (Tr 110)

havrng the sarne blood characterrstlcs as Mr Slle s (T I 3 19 )

In support of Appellant $ ahbl defense the State called several 1nn1ates Who testlﬁed that

i they saw She 8 dead body near the P&R hallway before the Appellant left the oontrol unlt (Tr 373 ‘. &
g 404 05 484 85 ) C)n March 4, 1987 the Jury oonvrcted the Appellant of Frrst Degree Murder They._ ey

.._=d1d not recommend rnercy . Lok 3::"' -

7 ’Snyder belioved that Slic was ar informant, and had ratted him out on other occasions. (Tr..

Snyder left the trer (Tr) 108‘.‘.) They returned to th eontrol unlt w1th Kent She ':T(Trr 109 ) When o

neek.and another on hlS lett arm. ‘Bmce and Dougi'ff L
109 ) Onee 1ns1de the cell the Appellant Bruce Frankhn and Red Snyder repeatedly stabbed She ._'f :

e The State next ealled Correotlon Ofﬁoel Blll Carter (Tr 175 ) Althongh he Was Worklng'__l : . o

at-Huttonsvﬂle when the not ocourred he Was respons.tble for colleetmg ev1dence from C block after" g . - B

the‘not He recovered what appeared o be blood spots from the salne eell She Was pushed 1nto by g o

th Appellant; Bruce Frankhn and Red Snyder (Tr 109 169 ) ThlS blood Was latet 1dent1ﬁed s - f S




_ Appellant filed an amended pet1t1on for post conv1ct10n rehef on August 21 2006 (Hr l 3 )7 SR

i Although the trnpetus f{)r hls petltlon Was fn the Matter of Renewed Investzgatzon of tke Srate Pol mer:: » i ‘

. 'cnme Labomt@ry, 219 w Va 408 633 s. E 2d 762 (2006) (“Zam III”) Appellant subsequenﬂy.}f{f@j,,

. abandoned hts Zatn cla1m A APpt‘:Hant 5 Bnef at 2 Hr 198 ) Upon recerp". : :prpellant s Petltloﬂ i s

_ 'the State habeas court appomted counsel who ﬁled an. amended pe‘otmn Losh checkhst and afu-'_' L

..memorandum of law on January.S-..QOOT (Hr _‘46-655‘)“ The State habeas court convened an o

ev1dent1aryhear1ng on August 7 2007. (I-Ir. 90) .'After rev1ew1ng Appellant s rrghts under Syl pt :‘.“f:i_'f _‘".'i L

ie, 166 W Va 762 277 S E 2d 606 (1981) the court heard testnnony frorn the:':_:j._"."i—"'L;:.

Appellant (Hr 101 07 108 66) |

The State habeas court reconvened Appellant s hearmg on J anuary4 2008 (Hr 283 ) Thej“'-":’ .
e :Appellan‘t called fellow mmate Gary Grbson (Hr 296 ) Mr Glbson testlﬁed that he Was in the".i - ER

drmng room When the rlot started At some pom‘t he ran 1nto Snyder and accornpamed h1n1 to the S

S ; _:.New Walls sectton of the Jall Once Snyder found She he wa.llced htm back to the ﬁrst cellin lockup _ L

S - Where he stabbed hlm (Hr 298 ) Grbson test1ﬁed that he d1d not sce the Appellant walktng With j_; -. S |

— j‘ Snyder nor was the Appellant present When Snyder krlled Sl1e (Hr 298 99 ) When asked Why he o o




i Z‘*'A'h'aib'eas‘colﬁust prb-ceéaiag is not asubstitﬁte-fO'r'-a-Wﬁt"‘of'e'rrdr- in that-of&inafy ﬁial'eﬁor{_f"{;..:f_'i_

not 1nvolv1ng constltutlonal V1olatlons Wlll not be rev1ewed o Syl Pt 4 Srare éx. rel McManmsv SRR

Mohn“lés W Va 129 254 S, E 2d 805 (1979) Thus ahabeas appeal does not authonze thls Court_-',-_-"' L
| [ io redetermme the cred1bﬂ1ty of w1tnesses Whose demeanor has been observed by the Jury 111 the ﬁrst : = g ._---:'.;:3 AT
1nstance Marsha[l V. Longberger 459 U S 422 434 35 (1983) (“falrly supported by the record”_:f: S

I '_standard in federal habeas does not authonze a broader reVIeW of state court cred1b1l1ty"-'_ S

L _':'.-',':_'deterrnmatlons than are authonzed 111 dn‘ect appeals W1thm the federal system) Sy] pt 2 Srare o A . %
RE ..il'k'IBalleJ’z 151 W Va 796 155 S E 2d 850 (1967) (“Thejuryls the tner offacts and in performmg that' S
- duty is the sole Judge as to the We1ght of the ev1dence and the cred1b111ty of the w1tnesses ”)

In rev1ew1ng challenges to the ﬁndmgs ancl conclusmns of the oncult court [from a habeas- o
e 5.__pr0ceed1ng] th1s Court applles a two-pronged deferentlal standa:rd of revxew The Court w1ll revlew X e

B : the ﬁnal order and the ultzmate dxspos1t1on under an abuse of dlscretmn standard Fmdmgs of fact‘ : | 3 o




ibjectto de nove:

: 1B APPELLANT FAILED “TO PROVE THAT THE TESTIMONY
ADDUCED BY THE STATE AT HIS TRIAL WAS PERJURIOUS L

SR BV NOt RalSll]E thlS Gl‘OlEIld at Tl‘lal t}le Appe]]aﬂt Warved It.

) The Appellant ﬁrst clarms that hxs oonvretmn Was supported by testzrnony the State knew | . 5

o g ;:'01 had reason to know was perjurlous At tr1a1 defense counsel chd not move to strtke anywrtnesses 5

‘ :testimony, ra:lse a generaI objeotlon to the State 8 w1tnesses or’ move for a rnrstrral Instead L

Appeliant chese to assert thls clarm for the ﬁrst tlrne m h1s post conv1ctlor1 petrtlon Ry

Under West Vlrg1n1a Code § 53 4A—1(a) the Appellant Wawed thls asmgnment of error 7_ :' I

R o a351gnment of error ralsmg a procedural or substantlve standald not the"f tofore recogn]zed” r"nayr-‘: :

- be rarsed for the ﬁrst tlme 111 a State habeas proeeedrng 1f such standard.ts

"—-..;i-retroactwery Bowman Vi Leveretre 169 W Va 589 591 289 SEZd 435 437 (1982) The"_;';..

iunless he can ﬁt 1t 1nto a narrow statutory exceptton Under West Vrrgmla Code §53 4A I(d) an LR

1ntended to be apphed;-; - S

= Appellant has not satlsﬁed the test T he Supreme Court first spoke on thrs 1ssue ini 1959 holdmg o SR

L that conv1ctrons obtalned by perjtmous testlmony, known to be perjunous by the govemment v101ate S
L 'f ¢ due process Napue v, Illnozs 360 U s 264 269 (1959) Even lfthls Court were to de01de that the B

R Appeﬂant properly preserved thls 1ssue below the outcome would be no drfferent Appellant offers e

";nothlng but conclusory statements in support of hrs posmon The Appel]ant testrﬁed that “111 hts-_;:.'- R ";




~opinion? the State knowingly adduced perjurious testimony. (Hr.115.) He cites to inconsistencics

its W1tnesses testzf ed 1ncon51stently, _but _ at standmg alone i‘does not’

estabhsh piefjnt‘y-.‘:"' he Texas Comt of Cnrnmal Appeals best explamed the dlfferenoe between-

S ‘._:i'pezjury _ndinconsmtenoy 1n Evans v State No 07 07 0377 CR 2009 WI 57036 at *l (Tex- Ct AR

__Crnn App 2009)

vk A charge of peij}ury isa serlous acousatlon that must be olearly suppmted by L R AT
i _’j_._?'the ev1dence Haywood v. State, 507 S.W 2d 756, 760 (Tex. Crim. App. 1974y, o
- " While it is clear that the State may not obtain 4 conviction through the knowmg use e
'ofpeijured testlrnony, Appellant bearsthe burden of showing that the test1monyused- o
o7 .+ by the State was in fact perjured Losada v. State, 721 S.W.2d 305, 311 {Tex. Crim..+ . ST
1o App. 1986). Peljury requires , in pa:[t ‘that a-person” make a false statement under . L0 e
7 oath with 1ntent to deceive and with knowledge of the statement’s meanlng Tex. - oo R
_*'Pepal Code Ann.’ § 37:02(a)(1) (Vetnon 2003). - Here, the alleged perjury.is the. S e

.j__dlscrepancy between Tnpplehorn s two prior stateinents and her trial testimony. COE AL .
L Appellant has not shown an intent. to decewe rather than’ bemg amere 18] judgment. _ t

- -.of the -sequeénce of. events of an ‘otherwise innocent’ misstatement due to the- - l
traumatlzatlon of the w1tness at the tlrne the statement was made P e i

o Appellant dld present the testnnony of Gary Glbson and Gary Peacher at h1s ewdentlary _' 1__'
heanng Both Glbson and Peaeher tesnﬁed that the Appellant had nothmg to do w1th Sl1e 5 murder S l
iy he habeas court ruled """
L The Court ﬁnds tha,t the Pet1tloner merely made conclusory statements tha.t o )
L the State used per}ured test1rnony to obtain his conv1ct1on The Petitioner prov1ded:: SRR R ‘
" o details to support his allegatlon except that the correonons ofﬁcers knew that he T T T

d1d not comm1t murder St L RN L .
Furthennore the Pet1t1oner gave no. 1nd10atlon of whlch correcnons ofﬁcer *

o he was making such allegaﬁons against, how he know can prove that they were lymg Su L o
o :_or Whether the Prosecutmg Attorney lcnew they were lymg B AT

(Hr 372 73)




;_appeals wrthm the federal system) o

f. : Facts

4 Apneiiant’s Proposed “Accompllce” Jur{ Instmctlon I}ld Not Flt the ey

Appellant next clanns that the tr1al court falled to properly 1nstruct the jury on the 1ssue of o }f- i
ccomphce testrmony Nelther Red Snyder nor the Appellant s brother testrﬁed at trlal Thel‘f.;-._"':"', AN

iAppellant never suggested a Jury mstructlon telhng them that they should revrew accornphce B

j";tesumonywnh caut1on (R 121 31 133 42 147 49 sy1 pt 2 Srarev Humphrzes tzsw Va 370

o i iff'-'-36 S. E 2d__=469 (1945)) Indeed he mounted an ahb1 defense (R 130 31 )

- State s lnstructron 8 reads

sustam a conviction regardless of whether the evidence demonstrates that the
defendant Was a pnn01pal a1der & abettor or accessory before the fact S

: (R 13 3 )

A general 1nd1c:tment as a pr1n01ple in the frrst degree shall be sufﬂcrent to R

The trlal court refused to grve the 1nstruct1on beoause 1t was 1ncornp1ete as to alder and R

e abettor (Id ) The tnal court gave defendant’s “mere presence 1nstructron (R 142) and State s B

| I:':-_:hlstmctron 10 settmg forth the elements of aIdIng and abettmg (R 143 ) State S Instructron 9 RN

‘states 111 part : “[W]here an offense 1s actually comrmtted by one person but another person is




presentiand :lcgowu:lg;the;unlawﬁi nfent aids by acts and _encour'a:'ges by-'Wo'rds_-Gi‘_;ge'sturé:the one

.APPEALS (}N' THE MERITS ARE NOT C@NSTITUTIONALLY
MANDATED :

"'Appellant ncxt clalms that thls Court s decmons not to grant oral argmnent,:_ and to S

'summanly dlsmlss lns pet1t10n for dlrect appeal denzed hzm due process of law Tlns matterhas been‘f S

thoroughly rev1_ewecl by th1s Court m several prev1ous cases The Appellant offers nothmg new to ' '1 e

i the mn{

j ' _A_defendant nl lNest V1r.gls1a has fhe 1‘lght tlo apply for sppellate rsvzelvv ) He d(les not have____'._'.;. oS - -‘
the'nght to that revzew as. amatter ofcourse Sz.‘ate v Legg, 151 W Va 401 151 S E. 2cl 215 (1966) | _
- fh{ lelotrz v Dodrzll 183 w Va 48 304 s E 2d 3 (1990) thls Court afﬁnned the propriety of " .l
dlssret1onary rev1ew of sentences of l1fe W1thout mercy West Vngmla s d1scret10na1y aPPellate-j ' .
-.___rs'v1e\.7lf ‘was fsund ts lcolxlpolt Wltl‘l "she l‘stlelral dLle “p.rosess clause in lelorlfz V. Legl,zrsky 9’]5 F-Zd s

o 1 13 l 15 (4th C1r 1992) ThlS Court has lssued several other or ders upholdmg d1scret10nary rev1ewl -. E

. of convmtmns See Russell S Cook In. Pursuzr of Jusl‘zce T he Rzght to Appeal @ sze Senrence or. L

JERE o : -_Iz‘s Equzvalem‘ in Wesl Vzrgmza West Vlrgima Lawyer 18 20 (Oct 2002) and cases. mted therem SRR




'1rnprtsonment‘_ The j Jury_ ay ecommend mercy, but are 1no requtred to

The Appellant_argues that the .pnson

_v1olated h1s rrghts under the double Jeopardy and due process clauses R

“:528 (1975)"%" Placmg ""

'(Appellant 8 Brlef at 21 )

| has a hb- rty mt rest m freedom from a551gnment to adm1mstratwe segregatlon

- ‘_ of conﬁnement so severe that 1t essentlaﬂy exceeds the sentence 1mposed by the court; and (2) the e

5 _dec131on to pIace hnn in admrmstratwe segregatron LA

The doubleJeopardy clause'apphes to cnmmal prosecuhons Breed v Jon.es. 4.21 U .S 519 o
‘ ‘-'.e Appellant in admlmstratnre segregatton r\ras not part and’parcel of the.i_"p.-
cnmmal .ploceedmg-uuder ‘rewevtf. .It Was .as the Appellant concedes a separate admmlstratlve---_._-f:r?_-; o

"proceechng Wzrskmgv Colomdo 360F 3d 1191 1205 (IOth C1r 2004) (“It is Well estabhshed that‘;»_"; o :
'{pl.’l_SOIl dlscaphnary sancttons such as adm1mstrat1ve segregatton do not rmphcate double }eopardy: S |

The Appellant also concedes that the placement was fm hlS own protectlon S

ppella:nt also 'argues that he has a proteeted 11berty mterest II’I good tlme cred1t whlch was "

i -'taken from htm m v1olat10n of the state and federal due process clauses Conversely, he cIalms he'__- )

'The Supreme Court has recogmzed two s1tuat1ons m Whlch a pr,lsoner can be depnved of oo

. hberty such that due process protect1on is requlred (1) there is a ehange 1n the pnsoner s condltlon el

o State has con51stently g1ven a beneﬁt to pl‘lSOl’lGl‘S usually throu gh a statute or admlmstratwe pohcy, . 3

Cand the deprwa’uon of that beneﬁt atyplcal and s1gmﬁcant hardshlp on the mmate 1n relatlon to the : s




‘ 'Respectfuﬂy submltted.

:::_'fi'.DAVID BALLARD, Wardon,

"""Appellee '.
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