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The Appellee, Robert J. Helfer, by and through his coﬁnsel, Mark D. -Panépinto, pursuant to
the_.Order of this Court dated January 22, 2009, submits this briefin opposition to the Appeal from
an Order of the Circuit Court of Ohio County, West Virginia, dated June 26, 2008, which affirmed

a March 28, 2008, Order from the Family Court of Ohio County, West Virgiﬁia.

L Nature of the Proceediggihd the Ruling in the Lower Coﬁrt
At issue in this Appeal is the single isolated issue of “enterprise goodwill” of a soie practice
chifopractic,business‘of the Appellee, Dr. Robert J. Helfer, incident to é divorce between the parties.
This issug of . enterprise goodwill was previously before this Court and was remanded, wit_:h
instructions, to the Family Court of Ohio County, West Virginia; The F aﬂy Court of Ohio'County;
West Virgihia com}ilied with i‘he directibns of this Court upon remand and issued an Order. The

~ Family Court found, based upon the'evidence during the original trial upon the issue of the practice’s

value, that the F amily Court did consider enterprise goodwill and that said chiropractic business had

a zero (O) value aflocable to enterprise goodwill. The Family Court articulated its reasoning in so
ﬁnding a zero (0) value, |

The Ohio County Circuit Court, Jﬁdge James P. Mazzone, found, upon appeal by the
Appellant, that the Family Couft followed the directions f_dr remand and “ﬁddressed the concerns of
the Sﬁpre;ne Court of Appeals”, contained within the Supreme Court of Appeal’s Order of remand,

The Ohio County Circuit Court further found no clear error or abuse of discretion. It is from that

Order of the Circuit Court affirming the decision of the Family Court finding zero (O) 'enterprise-

goodwill that the Appellant now brings this appeal.

II. Statement of Facts of the Case

The Appelllee/Petitioner below, filed the underlying divorce action in 2002 and has been

attempting to finalize this divorce case which is now in its seventh year. The time and expense in




which this case has required has caused significant hardship to the Appellee/Petitioner below both
ﬁnanciﬁlly and mentally. | | |
- Nearly three years after the divorce case was initially filed, the Family Court of Ohio County,

West Virginia, on April 1, 2005, provided the parties witﬂ an entire day in which to present
testimony relative to fitigating the value of the Petitioner’s sole practice chiropractic business.

~ The Famlly Court, at the conclusion of that proceeding, valued the chiropractic business at
Forty-One Thousand Dollars ($41 000.00) and did not artlculate in its Order any value attributable
to enterprise goodwill of the said chiropractic business even though the Court concluded there was
 none. That Order of the famiiy Court was entered May 3, 2006. On November 7, 2007, this Court,
upon appeé,l from the Order of the Family Court failing to articulate any.enterprise goodwill value
of the chiropractic business, ruled that the matter should be remanded to the Family Court-with
directions on how to address the issué of enterprise goodwill. This Court also gave directions to the
Family Court to articulate its reasoning.

On March 28,2008, the Family Court issued an Order which, in essence, found that the value
of the enterprise goodwill of the chiropractic businéss was zero (0) angl it articulated its reasoning
that relied essentially upon expert witness, John Bodkin, a certiﬁed public account, who opined thét
there was no enterf)rise goodwill value associated with the chiropractic .business primarily and
because the inc;ome of the Appellee chiropractor was below the average income of chjropractoré é.ﬁd
that there were no excess earnings in which to apply any “multiplier” or capita—lization‘ theory to
establish any enterprisé goodwill. Said expert, whb is an officer of the West Virginia'Sta,te Board
of Accounting and who’s qualiﬁcatiéns were not challenged, further supported his conclusién of zéro
(0) value for enterpﬁse goodwill in that, essentially, the personal reputation of the chiropractor is of
significance in ex}é,luating enterprise goodwill and that the location of the chiropractic business is a

secondary factor as opposed to the personal reputation of the doctor. Accordingly, the Family Court




concluded that there is no distributabie enterprise goodwill associated wifh the_ A_ppelle'e’s
chiroj:)ractic business for equitable distribution purposes as any goodwill which may exist is
obviously ];)ersonal goodwill which is not subject to equitable distribution. |

The Family Court further indicated in its Order upon Remand that it had properly
recog_nizéd the concept of enterprise goodwill, considered the same, and gave no value to-it.'
(emphasis added) Even further, and most significantly, the Family Court.r recognized that the
- transcript previdusly 'forWafded to this Court in the original 'appeal contained a “vital error”
(emphasw added) in the transcnpt upon the issue of enterprise goodwﬂl when said expert of the '
Appellee was asked the question “You don’t nge any value to enterpnse goodwill, is that correct?”.
The Family Court recognized that the transcript submitted to this Court praying for the original
appeal indicated the expert’s responée was “I broke it down.”, when the aqtual testimony: of the
expert, according to the audio/video recording made of the hearing, the hand written _nofes;‘ m_ade
contemporaneously with the testimony by the Family Court judge, as well as the affidavit by the -
expert, all indicated that the Appellee’s expert’s answer was “I really don’t.”.

The Family Court, followed the remand instructionsrof this Court in entering ifs' Order upon
Remand wherein it found that the enterprise goodwill value of the chiropractic business was zero
(0) and it had articulated .its reasoning for so finding. Whﬁe it certainly is not disputed that the
Appellant’s edinert gave testimony that there was enterprise goodwill associated with the chiropractic
basiness, and that the Family Court jludge therefore considered the Appellant’s testimony of
enterprise goodwill, the Family Court judge, nonetheless rejected that testimony and chose to agree
with the. opinion of the A'ppellee.’s e;:pert relative to zero (0) value for enterprise goodwill. It is
Well-sattled legally, that when there is competing testimony upon an issue, that it is avithjn the _sound
discretion of the Famﬂy Court Judge to rule and that such rulings should not be d15turbed on appeal

under the clearly erroneous standard of review. The Family Court judge in opining that zero (0)




enterprise goodwill was associated with the chiropractic business, applied the burden of pfoof
standards properly, as recited by this Court in May vs. May, 214 W.Va. 394, 400, 589 S.E.2d 536,
542 (West Virginia 2003) (footnote 10) by requiring the Appellant to cah’y that burden. Id. at 400,
542, |

The location of the Business isnot a consideration of enterprise goodwill of the chiropractic
business as Appellant received her share of the equity in the real estate and the location of that reai
estate was certainly a major component of its value. To award additional money again for location |
would be double c_lipbing of awards. The Appeﬂée’s expeft in concluding that the chiropractic |
business of the Appelleé had zert_) (0) enterprise goodwill applied the standards genera.liy relied upon |
by .experts in his field by .rr-ejecting a multiplier be_causé no excess earnings existed and that thé .
location of the business is excluded from consideration of entei‘prise goodwill. Much of this:same
rationale was recognized by this Court in M_ajg as .criteria commonly used by AGGOuntants -whenr
addressing this issue. Id. at 544, 402; and Id. at 547, 405. |

After the issue of enterprise goo_dWiI_I was decided agaihst the Appellant in the Family Court,
the Appellant, six years intb this litigation, has soﬁght to name a new expert with a new report and
to sbrhehow integrate this new experf and his new report into this ligation/appeal. Sgid new expert,.
Daniel Selby, and his new report, which surfaced six years into this litigation and five years after the
discovéry/-expert and 26(b)(4) deadlines, has never been admitted in any proceeding and should not
be considered by this Court in any ménnér.

It should be noted that the real estate in which the chifopractic business was lo cated, has been
valued and allocated/divided by the Family Court and that issue has become final. It is also worthy
of note that the Family Court has required the Ap;ﬁellee chiropractor to provide significant monthly
alimony/spousal support unto the Appellant for many years and any enterprise goodwill ;vhich. 'fnay.

be ihjécted_ into this case allocable to the chiropractic business, should certainly have an offset- effect




on alimony as this Court has recognized that a “double dip” occurs when you have an alimony
awarded based upon a future income stream and enterprise goodwill which is capitalized upon the
theory of the very same ﬁlt_ure imncome stream, It is ﬁ;rtﬁer worthy of note that the Family Court
judge did indicate in prior Orders that he considéred the equitable distribution al_loc.:ation between
the parties and the liquidity picture, in awarding significant alimony to the Appellant as well as
required the Appellee to pay all of the aftorney fees of the Appellant incurréd before the Family
Court. | e

Based upon all of the foregoing, the Order upon Remand issued By the Family Court of Ohio

County, West Virginia, Judge William F. Sinclair, entered on March 28, 2008, is not clearly

erroneous, is supported by expert testimony with well accepted rationale utilized by experts in the

accounting/appraisal fields and recognized by this Court, and in full compliance with the remand

Order of this Court. -

HI.  Assignments of Error for Appeal/How Decided in Lower Court |

I. The Family Court erred in adopting Dr. Helfer’s valuation of zero dollars ($0.00) for
the enterprise goodwill aspect of the chiropractic business because it utilized an
incorrect and unsound valuation method in reaching said value.

2. The Family Court erred and violated the law of'the case doctrine by failing to conduct
an evidentiary hearing on the value of the enterpnse goodwill asset attnbutable to

Dr. Helfer’s business.
3. The Family Court erred in adopting Mr. Bodkin’s opinion inasmuch as the same was

insufficient to meet the evidentiary standard for adrmsswn of expert testimony, and
was unreliable and clearly wrong on its face. '

IV.  Points and Cases Supporting Appellee
Cases

May v. May,
214 W.Va. 394, 589 S.E.2d 536 (W.Va. 2003) .......................... 4,6,7,8,9,10

Carr v. Hancock, _
216WVa 474 607SE2(:18030NV&2004) e 6

Rules

West Virginia Rule of Evidence 702 .. ...............covoviienn.. P ,...10




V.  Discussion of Law

1. Standard of Review
Upon appeal, this Court, in reviewixig decisions of the lower courts, applies a clearly

erroneous standard. Carr vs. Hancock, 216 W.Va. 474, 607 S.E.2d 803 (West Virginia 2004). The

judge of the Family Court’s application of the law to the facts is reviewed by this Court under the _

abuse of discretion standard. Id. All questions of law are reviewed by this Court under the de novo

standard of review. Id. The Appellee agrees with the Appellant that pursuant to the holdings of May

vs. May, 214 W.Va. 394, 589 S E 2d 536 (West Virginia 2003), that the issue of enterprise goodwill

is a fact question.

2. The Family Court Erred in Adopting Dr. Helfer's Valuation of Zero Dollars

($0.00) for the Enterprise Goodwill Aspect of the Chiropractic Business Because
it Utilized an Incorrect and Unsound Valuation Method in Reaching Said Value.

It is beyond fathom how the Appellant asserts that the Family Court judge’s ruIing is clearly

erroneous as a matter of law when the precise criteria recognized by this Court in May vs. May, 1d.

relative to the types of experts utilized, the valuation methods utilized, the criteria of the valuation

methods to be considered, as well as the burden of proof rules, all were followed, considered, and
properly ruled upon after extensive litigation. While the Appellee agreés with the Appellant’s
assertion that this Court.has not yet adopted a precise véluaﬁon method when addressing the issue
of enterprise goodwill and that the Court has recognized as re.cited in the May case, that a numbér
of methods may be acceptabie, this Court has fecognized that capitalizé,tion of excess earnings is a

proper method to be utilized when calculating enterprise goodwill and this is specifically the method

employed by the Appellee’s expert in rejecting such capitalization calculations when he opined that

the use of any multiplier (capitalization) is inapplicable to this case when there are no excess’

earnings in which to capitalize or multiply. ~




The Family Court articulated that, while it considered the testimony.of Appellant’s expert,
Jack R. Felton, that it had rejected the valuation method utilized. The Family Court in its Order
entered on May 3, 2006, which addressed the issue of the consideration given by the Family Court
to the Appellant’s expert, the Family Court indicated:
“This Court was not impressed with Jack Felton, Respondent’s expert accountant.
Mr. Felton used hypothetical chiropractor incomes from the Internet in determining
his valuation when he had Petitioner’s actual income with which to work. Mr. Felton
~ also used cash values within the business checking account in his valuation, some of
these cash values included marital assets that had previously been divided between
the parties and thus did not exist at the time of the valuation. He admitted that using
these cash values was error and would affect the business valuation. Mr. Felton
made further errors in using ‘new’ value costs for office equipment instead of using
the actual appraised value of the old office equipment. Felton made adjustments for

depreciation but didn’t and couldn’t Justrfy the deprematrons ” (See Order entered
May 3, 2006, page 4, paragraph 9

Further, the Family Court When re_]ectmg the expert testtmony of the Appellant 8 expert-

further mdrcated that

“Mr. Felton used an excess earnings method to calculate the ‘business value at
$388,000.00. This Court finds there is no basis in fact for this valuation.”

The Appellee agrees with the Appellant’s assertion that the testimony in which the Family
Court based its lconclueion that there was zero (0) enterprise goodwill was based upon testimony
which essentially was that the reputation of the doctor is paramount, that tlrere is no enterprise
| goodwill o this practice, and that there are no excess earnings in which the capitalize to _determine .
enterprise goodwill. Itis the Appellee’s position that there simply are very few ways in which to say
Zero tO) or no vatue. Without being redundant, the clear substance of the testimony of the Appellee’s
expert indicating zero (0) enterprise goodwill and the Fanﬁly Cowrt’s concurrence,'lwas based upon
the criteria recognized by this Court as recited in May and ae indicated above in this brief, as well
'as based upon hundreds if not theueands of years of evolution of substantiae/procedural rules relative

to burden of proof.




The Appellant implies that Appellee’s expert, Mr. Bodkin’s, answer of “Idon’t” whén asked

to confirm his belief that no enterprise goodwill existed, is completely from the hip and without
merit. In fact his conclusion of no enterprise goodwill was a conclusion he arrived at based upon
é revie\a} of both parties’ submitted -appra;isals, testimony, and the calculated opinion that he arrived
- at based upon those reviews. While tﬁe Appellént argues for this Court to adopt a specific or
“accepted approach for estﬁblishing enterprise goodwill, the Appellee submits that this Couﬁ: has
already dqne s0 and very cleariy done so pursuant to. May vs. May. In é practibal sense, this Court
should not seek to reqpire expei‘t accountants or appraisers fo valuate sole practice businesses
utilizing‘ a spéciﬁc method for which there are differing schools of thought. Similarly, this Court
silould not require full biown appraisals often costing tens of thousands of doliars in cases involving
sole practice or similar “mom and pop” type businesses. To do so would only tend to extend the
significant time period which is already required fo obtain a divorce in the state of West Virginia and
would substantially increase the cost of litigation to all parties.

It is worthy of note that at the time of the final divorce hearing in this case, that the parties

had nearly one million dollars of debt and a net worth of only approximately one-third of that

amount. Tt would be wasteful and senseless to require parties with limited net resources to be forced -

to utilize specific experts utilizing specific criteria as defined by this Court whenever there already
exists widespread and widely accepted methods for wvaluation used throughout the

accounting/appfaisal industry which this Court has previously recognized.

3. The Family Court Erred and Violated the Law of the Case Doctrine By Failing -
to Conduct an Evidentiary Hearing on the Value of the Enterprlse Goodwill

Asset Attributable to Dr. Helfer’s Business.
The Appellée disagrees with the Appellant’s contention that the Family Court has not
implemented both the letter and spirit of the remand mstructions of this Court.  Valuation methods

utilized by the Family Court were based upon competent evidence utilizing the valuation methods




as articulated by this Court in the May opinion and, the Family Court simply found that there was
no enterprise goodwill. Pursuant to the specific remand instructions, the Farrﬁly’ICourt did articulate
its reasons for so finding its value of zero (0) and explained those findings in its Marcﬂ 28, 2008,
Order. That Order was affirmed by the Ohio County Circuit Court.

In essence, what the Appellant is requesting, is “another bite at the apple”. The Appellaﬁt |
seeks to introduce new evidence utilizing a new expert over a half decade subsequent to the deadline
for disclosing such experts and opinions. This Court shéuld not fashion a rule to enable a “second
or multiple bite(s') at the apple” in entérpri_se gokodwill cases as it would be contrary to long held
burden/evidentiary procedures and would only tend to further congeét the family courts of West
Virginia with having to felitigate not only this éﬁterprise goodwil'l.case but perhaps other enterprise
goodwill cases in which litigants are aggrieved by the vaﬁous family courts’ rulings. |

The full value of this practiée has already beeﬁ divided and awarded. The value of this
practice arises from the income of the pra.ctic_:e, which was ruled upon by utilizing true tax. returns
that showed the trﬁe.actual income from th.e existing 20-year-old business. The value of the feal
estate was decided upon by written appraisals with expert testimony whiéﬁ fully considereri the
location of the business, and has been previously awarded. This Court has a]ready allowed that issue
to beqomé final. The assets of the practice were valued, .divided, and awarded. The only element
of the practice not final is the goodﬁill[ The personal goodwill cannot be divided by equitable
distribution in divorce. May Id. Enterprise goodwiII consists of excess earnings. Ifthére were any
excess earnings, the income statements would have shown the excess income. in the years past
_ séparation of the parties. It is a fact that the income of the parties has decﬁned, in essence
* reinforcing tﬁe coﬁcl’usion that no enterprise goodwill éxists; as there has been no excess earnings
~as Appellee’s expert’s exp ectations were .c.;ox.“rect, as verified by reality. "ll‘herefore, it appears fﬁat'the

Appellant has in fact received a very favorable award.

T




4. The Family Court Eh‘ed in Adopting Mr. Bodkin’s Opinion Inasmuch as the

Same was Insufficient to Meet the Evidentiary Standard for Admission of
Expert Testimony, and was Unreliable and Clearly Wrong on lts Face.

As indicated above in this bfief, the qualiﬁcations of Appellee’s expert, John Bodkin, were

not challenged at trial. The substance of his testimony complied with Rule 702 of the West Virginia -

Rules of Evidence and specifically compliéd with the hiéhly technical and enumer_ated criteria
pursuant to May. Id. The Appellee further disagrees with ’ghé Appellant’s conterﬁion that it is
“simply impossible” to have no enterprise goodwill asséciated with the chiropractic business at issue
in this litigation. The Appéllee' points out that the May case and the other two chiropractic casés

from other jurisdictions recited in May [Roth v. Roth, 406 N.W.2d 77 (Minn. App. 1987) and Antolik

v. Harvey, 7 Haw. App. 313, 761 P.2d 305 (Haw. 1988)] are chjropracfic cases in which zero (0)

value was attributed to enterprise goodwill.

The Family Court’s findings relative to no enterprise goodwill are supported by a reliable

evidentiary basis which support the factual conclusions.

“VLI.  Conclusion and Relief Prayed for
The Appellee asserts that the ruling of the Family Court of Ohio Co;lnty, West Virginia is
not clearly erroneous on its fac¢, is in full complianc_e with the Remand Order of this Court, based
upon competent evidencé utilizing accepted criteria, and should be left ﬁndisturb.ed by this Couﬁ:.
Wherefore based upon all Qf. the for_egoirig the Appellee, Robert J. Helfer, prays that thié
Honorable Court aﬂinn the March 28, 2008, Order of the family Court. |

_Respectﬁilly submitted,
ROBERT J. HELFER, Appeliee

oI b
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