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CI. INTRODUCTION

Appellee'aseerts.tWo aﬁguments in defense of
Appellants appeal. | |

Flrst Appellee argues that no coverage exists for
Appellants' clalms against the West Vlrglnla Department of

Transportatlon, D1v151on of Highways’ (“DOH”) for its negllgent

“fallure to 1nspect” and “failure to make safe" 1ts rights-of-way

"because of the restrictive language found in Endorsement No. 7 te

the State’s insurance policy. Appellee alleges that it has no

sech duties, and if it did, such_duties are.cQVered by language

in Endorsement No. 7 that result from “its ownership,

supervision, maintenance, or control of roads oxr rightseofwwey.”
(Appeliee’s Brief at 7).
Second, Appellee argues that Endorsement No. 7 is not

contrary to public policy, but consistent with it, -since W. Va.

Code § 29-12-5 vests the West Virginia Board of Risk and

Management (“BRIM“) with authority and discretion to fix the

scope of coverage and exclusions.

Contrary to Appellee s p031tlons, in this Reply

' Appellants prov1de further support establlshlng that the DOH does

have a duty_to inspect and to make safe its rights—of—way, that
such duties are separate and dietinct from the activities

excluded from coverage by Endorsement No. 7 and, as éﬁeh,

coverage eXists'for the claims set forth in the Appellant’s
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Compléint. .Fuftherméré, althcugh_BRiM has diédretion'and
authority to fix the scope of coverégeland_éxclﬁsions to the
Staté’s insurance program, Such discretion must be.eﬁgfcised in.a_
maﬁnét'consisteﬁt with thé intent.and.purpose-of the insurénce
program enacted.by the Legislature. In-drafting Endérsement Np,
7, BﬁIM hés'exceeded_its authority aﬁd'abused its disgfeﬁion by _
limiting_the-séope of coverage.and making it more_restiictiVe
than the.statute’s mandate. As such, Endorsemeﬁt'No.'7_to the
Staté’é-insufance*policy is void as céntrary'to West Virginia law  '
aﬁd'thus, against public policy. Therefore, since insurance’
coveﬁage'exists relevant £o the Appeilants’ claimé, the Citcuit¥ t
-Cburt_has subjeét métter jurisdiction and erred by dismissing  o }
this action for lacklof such. |
II.  POINTS AND AUTHQRiTrEs aELiﬁn UPON
W..Va. Const. Arﬁ.'VI, § 35. . . . N . .. 21 .. |
._va. Code §29-12-5 . . & v oo L. .. .. s, 14, 20
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W. Va. Code § 29-12-5(a) (4)% .+ & « . « v . v o'u v v s w .. . 20

Russell v. Bush & Burchett, Inc., 210 W. Va. 699,

706, 559 S.E.2d 36, 43 (2001) . . 5, 6, 7, 11, 12, 17, 18, 20, 21
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III. DISCUSSION OF LAW

A. A claim resulting from the DOH's failure to “inspect”

and failure to “make safe” is covered under the State's

insurance policy since they are activities that are

' separate and distinct from the act1v1tles excluded from

coverage by Endorsement No. 7.

Endorsement No. 7 to the State s insurance pollcy lists
a number of activities and states that-lf a claim results from
one_of.thosé speéific'activitiés it will not be cbvered unléSs a
State employee is.physically preseﬁt at.the timé of the incident.
In othér words, under the State's insurance policy and the |
endorsements théreto, any.activities that are not épecifically
listed-in.the restrictive endorsements will be coﬁered;
regardiess of Wheﬁher employees are present, as long aé that
activity, or rather the.failure'té_perform that.aCtivity,
constitutes a ﬁrongful.adt. -

Endorsement No. 7 at issﬁe in this case provides és
follows: |

It is agreed that the insurance afforded under this policy
does not apply to any claim resulting from the ownership,
design, installation, maintenance, location, supervision,
operation, construction, use, or control of streets
{including sidewalks, highways or other public’ .
thoroughfares), bridges, tunnels, dams, culverts, storm or
sanitary sewers, rights-of-way, signs, warning markers,
markings, guardrails, fences, or related or similar
activities or things but it is agreed that the insurance
afforded under this policy does apply (1) to claims of
“bodily injury” or “property damage” which both directly
result from and occur while employees of the State of West
Virginia are physically present at the site of the incident

- at which the “bodily injury” or “property damage” occurred
performing construction, maintenance, repair, or cleaning
(but excluding inspection of work being performed or
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materials being used by otheré) and (2) to elaims of “bedily'

injury” or “property damage” which arise out of the

maintenance ox use of 51dewalks whlch abut bulldlngs covered

by the pollcy
thably, the act1v1tles of- 1nspectlon and maklng safe, which are
separate and distinct, are not sp901flcally included w1th1n the
exclu51onary 1anguage of the Endorsement Thus,,coverage ex1sts:
for the wrongful act of negllgently failing to perform those
'activltles, regardless of whether employees were present at the
time of the incident. | | |
The Aﬁpellee’s”Brief bégine by focusing on the fact

that employees-were not'preeent at the‘time:of the'accident.
This, howeﬁer, is not a determinative fact of.this case, nor an
‘issue in'Appellants"claim. The determinative.fact is that the
State's insurance policy does'notISpecifiCaliy exclude frdm_.
céverage anf”cleim resulting from failure to-perfqrm its
inspection dutyuaﬁd ife failure to make safe its rights~of—way.

e “The brinciples of interpretation,'cohsﬁfuction;_and
application that:this Court'brings'to'exclﬁsionary lahguage in
iﬁsurance policies are well~settled[;]” Russeli'v. Bush &

Burchett, Inc., 210 W. Va. 699, 705, 559 S.E.2d 36, 42 (2001)".

1Appellee claims in a footnote that Aversman and Russell
predate the Legislature’s amendment to W. Va. Code § 29-12-5, and
this somehow makes them inapplicable. {Appellee’s Brief p. 12,
fn., 4}. However, as discussed in section “B”, infra, of this
Reply, the language added by the Legislature would have had no
effect on- this Court's rullng in those cases, nor the case sub _
judlce ' -
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“Wheté'the pdiicy language inVolved-is exclusionary, it will be
strlctly construed agalnst the insurer in order that the purpose
of prov1d1ng 1ndemn1ty not be defeated ” (Empha51s added). Id.

C1tlng, syl. pt. 5, Natlonal Mut. Ins. Co. v, McMahon & Sons.

Ing., 177 W. Va. 734, 740, 356 S.E.2d 488, 494 (1987).
 FurtHeerré, “the generai rule of conétruction in governmehtal
tqrt_législation cases favors.iiabilityy not immuhity..rUnless
_the.Iegisiature has cleériy'provided for immunity under the
ciréﬁmstanées, the géneial cbmﬁon»law goal of cémpensating'
'1njured parties for. damages caused by negligent acts must

prevall.” [Empha81s added]. ;g; citing, Marlln v. Bill Rich

Const.,_lng., 198 W. Va. 635, 643"482 S;E.2d 620, 628 {1996).
In Russeil Mr. Russell was worklng for a contractor
h:red by the DOH on a bridge progect for the State. While

working, Mr. Russell was 1njured by a crane on the pfoject and

suffered serious and permanent injuries. The Russells brought an

acéion against the DOH on the theory that the DCOH was negligent_
in:selecﬁiné and retaining the bridge contraétor'bedausé the |
contréctor all@gédly had a history. of injuries to.workers and
operating unsafely. The DCH argued fhat the suit was barred
becauée the exclusionary language found. in the iestricti%é_
endorsement bars claims relating to'bridgés, and the bidding

- brocess aﬁd_selection.of a contractor through that process is

relatéd to bridge construction. Furthermore, the DOH disputed



the fact that it had a duty to select and retain a contractor
that does not éxpose workers on a state-funded project to
unreéasonable dangers and risks.

In determining whether sovereign'immunity'applied and
the claim was barred, this Court agreed with the dircuit court
that the clalm,was not barred as a result of the exclus¢onary
-language ThlS Court, 1n applylng the foregoing pr1nc1ples of
interpretation regardlng insurance pollc1es, stated that:

Any negllgence in the DOH's bldder selectlon pProceéss
was separate and remote in time and place from and
anterior to any bridge construction. While bidder
-selection and retention could be_arguably said to be
“related” to bridge construction, such a “relatedness”
connection could also be made to the most distant and
tenuous activities. Applying the pr1n01ples of law that
‘narrowly construe exclusionary language, that favor
‘liability over immunity, and that favor state o
accountability, we cannot read the DOH policy language -
as categorlcally excludlng the Russells' clalm '
Id. at 706, 43.

In the case at bar, the DOH is making a similar
“relatedness” argument as it did in Russell. The DOH argues in
its Brief that its duty to make reasonably safe it roadways is
contained within its maintehance and construction functions. It
further érgues that it has no duty_to inspect, and if it did, it
“is one ‘resulting from’ its_ownérship, supervision, maintenance, !

or control of roads or rights—-of-way.” (Appellee’s Brief at 7).

As in Russell, the DOH’s arguments fail here in evéry respect.




First, the safe£Y_function of the'DOH'is dnézof.its

| primary functions. The DOH is not only respon31ble for

' establlshlng an 1nfrastructure of roadways for publlc travel but
Lt also has theurespon51b111ty to ensure that those roadways are
- safe for the motoring pﬁblié;- Thls speclflc act1V1ty is separate
‘and dlstlnct from the act1V1t1es excluded from coverage by

~ Endorsement No. 7 as was recognized by the Circuit Court of

'MarShali County. In Werfele V. Kellv Pav1nq. ing., et. al.,
Marshall County Consol C1v11 Actlon Nos. 07-C~58M énd CS—C—3OGM;:
the Court, in dec1d1ng the valld;ty of an unsigned Endbrsemeﬁt_.
Ne. 7, strictly Construed thé'language of the'endorsemeﬁt and
held that “[e]ven if Endorsement No. 7 was signed, it does not
excludé cdvarage foi the ?laintiff;s ﬁlaims e that the D.O;H.
.failed to.secure, attend io, and maké.safé.the D;O.H;fs hillside_
ﬁpropertf ..;f” A copy of that case is attééhed as E%hibit'A to
Appellant’s Pétition for Appeal; Indeed, nowhere ih EﬁdOrsement_
No. 7 is safety even mentionéd, Thus, the eXclusioﬁary languége
of Endorsement No. ?, strictly anstrued, does nqt exclude frqm.
- coverage the DOH’s'failuie'té'make.éafe its property.

In addltlon to its inherent duty to make safe, the DOH
has a sp801flc duty to 1nvest1gate and lnspect its roads,
highways, and rights—of- way to ensure that such are safe for the
motorlng publlc._ Under W. Va. Code § 17~2a-8’-“90wers, duties

and respon81b111tiés of commissioner”, it specifically lists that




one of the bOH’é"duties.is to “[i]nvestigafe road conditions[.}”
W. Va. Code § 17-2A-8(36) . Additionally, as discussed in
.Appellénté’Brief,_The.West Virgiﬁié Department of'HighwayS
.Maintenance.Manéal §_01;03, speéifiﬁéily statés_that_“[ijt is.the 
established policy Qf the Department to investigate and make

' persoﬁal.contaét for éil-citi%éns’ requestélfor assistance ...”,
fhat the:e_is a.“detailed pkoceauie'for.handling the Citizens’
Requests_for ASsistangé ..."[.ahd.that “[é]ll Maintenance
'Supervisory personnel ﬁusﬁ be awaie of thié very imbortant
portion of the Maintenance Pfogram ....&.tAppellant’s Brief at
12). These specific'provisibns éxpxessly establish that the DQH
_has a duty to inspeét its rights~ofmway to'ensﬁre road cénditions
are safe for tﬁe motbring public.

To further evideﬁce the fact that such a duty exists,
and that the failufe to perform that duty is a basis for
governmental liabiliﬁy, the inspectibn function is aléo expressly
recognized to apply to the State’s'politicai sabdivisions. ﬁnder
W. Va. Code § 29~12A~5, the “Governmentai'Tort Claims and
Insurance-Reférm Acf” |

{(a) A political subd1v151on is immune from llablllty if
a loss or claim results from: :

(10) Inspection powers or functions, including failure
to make an inspection, or making an inadequate
inspection, of any property, real or personal, to
determine whether the property complies with or

- violates any law or contains a hazard to health or
safetyl.]




'This'particular provision, however, “does not immunize a
political subdivision from liability arising out of
negligently-caused dangexous, injurious, or harmful conditions on

‘the subd1v131on 5 OwWn property ”_ Calabrese v. City of

' Charleston, 204 W. Va, 650, 659 515 8.E.2d 814, 823 (1999). In
reaching this conclusion, this Court_reasoned that: |
[T]o give this language the broad reading that'the City"
suggests, a political subdivision would be immunized
from liability arising out of any injurious conditions
on any of its property (public roads, bridges,
etc. ) regardless of the subdivision's negligerice in
creating or tolerating those conditions-if the
subdivision had at some previous time failed to
properly inspect its own property, or to properly
follow up on an inspection and correct a problem on. the
subdlv131on S Own property
S 1d. Thls Court went on to reason that “[g]lven the explicit _:
legislatlve creatlon and recognltlon of subd1v181on llablllty for
such condltlons, we. doubt that eV1sceratlng such liability was
the leglslat&ve 1ntent -in providing for ‘inspection’ '1mmun1ty.”'
1d.

This Courtfs reasoning and_donclusion in Calabrese is,'
'_likéwise, applicable to the instant action. %o held otherwise
“would go against the general rule of consttuctibn in governmental

tort legislation cases which favorS-liability,_hot immunity.
Moreover, eviscerating such liability'for the'DOH would be
contrary to W. Va. Code § 25-12-1, which, as applicable to the

State, “evidences a remedial legislative purpose that the State

establish mechanisms that will assure that the State is

10




flnanc1ally'respon31ble and accountable for 1n3urles occa51oned
by culpable State actlon.” (Empha31s added). Russell, 210 W. Va

: .at 706.

The DOH goes on to_argue in its.Bri@f'that the duty to

inspect is one “‘resulting from' the DOH’s owne;ship,
sdﬁerﬁiéibn;'maintenaﬂde,'or donﬁfoi of roads or rights—of~way,”
and thét.it is 5purposéless éxcept té_fhé.extent that it is the
initial step in a process.gf'mainténance, donétrﬁétion, or |
.instal;ation'Of improvements{.]k (Appellee’s Brief at 7};
Appellee.axgues that thé.duty.to inspect is not.a sepafate
activity, but bne.that is ancillary_tdithe aétivities listed in
restrictivenEndorsement No. 7. .This argument faiis as it did.in
Ruésell. As dlSCﬁuSGd supra, the DOH does have a duty to 1nspect
and that duty is set forth in the West Vlrglnla Code, through
case-law, and in the DOH'S own Malntenance Manual Furthermore,
the duty to 1n8pect is recognized as belng separate, distinct,
and.aﬁterior to other fuﬁctions,:both statutorily and in case law
such as'Calé. ese. While the insbection fuﬁctioh-may be a
prelude to other activiﬁies, anylnegligencé in that fuhction was
separate and remote in timé and place from and anterior to any
othér activitiés. Thus, applying the principles of law that
narrowly cbnstrue exclusioﬁary language, that favor liability

‘over immunity, and that favor state accountability, the DOH

11



pollcy language cannot be faad as categorlcally excluding the
'Appellants clalm |
The duty to 1nspect and the duty to make safe are

separate and distinct from the act;v1t1es excluded,by xestrlctive'
Endorsement No. 7 to the State’s insurance policy. on its face,
the.léngﬁage of':éstrictive“ﬁhdorsement ﬁo._7'does'not
specificallf:éxblude coverage for thé activity of inspection, nor
does.it exclude, or even mention, its safety function.. Moreover,
thé DOH' s negligént failure to.respond, investigate, and inspéct
its rights—of—ﬁay; and its-negligeﬁt “failure tc'méke reaSonably
safe” its righﬁs_of way, which includes the waterways within its
rights of.way, éonstitutes a'wroﬁgfui act. Accordingly, coverage
e#ists under fhé State’s liability bolicy.for such omissions
and/ér commissiéns on the part of the DOH and, in particular,
exists relative to fhe claimslﬁhét-wére set forth in Appellanfs’
Complaint. Thus, juriédiction was proper in the ciréuit court.

"B. BRIM abused its.discretidn when it made Endorsement No.

7 so restrictive as to be contxary to West Virginia law
and against publlc pollcy.

In prior cases involving the scope of the State’s insurance

. coverage, this Court has determined that it was appropriate to
“make BRIM a party to the action since BRIM determines the scope
of coverage. See, e.d., Rusgell, 210 W. Va. At 704, fn. 7, and .
Johnson v, C.J. Mahan Construction Co., 210 W. Va. 438, 441 fn. 1
(2001} . However, this Court has also considered coverage issues
without BRIM’'s participation. See, e.g., Blessing v. National
Engineering. and Contractlnq Co., 222 W. Va. 267, 664 S.E.2d 152
(2008) . '

1o




Appellee s Brief misconstrues Appellants assertlons,

as’ well as misinterprets the appllcable statutes that ‘mandate
adequate 1nsura@ce coverage. Appellee’s Brief argues that'the ' ._5
Appellants'aré contending that BRiM.and the'DOH.are.reqﬁired to
provide “unlimited insurénce cbverage”_(Appellee’s.Brief at 10);
ahd-that Appellénts’ public policy'assertions seek to require the
.State to insure its-entire'road system and guarantee its absolute
safety. (Appellee’s Brief at 16). Appellanﬁs simply_maintain 
ﬁhét festrictive Endorsémentho. 7, as drafted, dqes not_prQVide

“reasonably broad” prbtection as méndated_by W. Va. Code § 29«12*_

5(a)(2), and ﬁhﬁs is Contrary to the Legiélative inteﬁt set forth
- in W. .Va Code s 29412;1 as 1t attempts to @xclude the DOH from
.all liability for 1ts primary functlons ' o : | ' f

V“In construing any 1nsurance policy, it'isﬂapprbpriate

to. begin by con81der1ng whether the pollcy language is in accord

w1th West leglnla law.” 'Adklns v.-Meador, 201 W. Va; 148; 153,

494 $.E.2d 815, 820 (1997). “The terms of the policy should be
construed_in lighi of the languége,'purpose and ihtent of the
applicable statﬁte; Provisions in én insurance policy that are
more reétrictive than stétutéxy_reqﬁireﬁents are void and
ineffeétiye as against public policy.” 'Gibsén v; Northfield_

Ins., 631 S.E.2d 598 (W. Va. 2005), citing syl. pt. 2, Universal

Underwriters. Ins. Co. v, Taylor, 185 W. Va. 606, 408 S.E.2d 358

(1991),

13



The applicable statute in this matter, W. Va. Code §
29-12~1, provides in p@rtinent'part that:

Recognltlon is given to the fact that the state of
West Virginia owns extensive properties of varied types and
descriptions representing the investment of vast sums of
money; that the state and its officials, agents and
employees engage in many governmental activities and _
services and incur and undertake numerous governmental -
responsibilities and obligations; that such properties are =
subject to losses, damage, destruction, risks and hazards
. and such activities and responsibilities are subject to
liabilities which can and should be covered by a sound and
adeguate 1nsurance,program{ ]

(Emphaszs added) _ To manage the State L} lnsurance.program, W.
Va. Code § 29- 12 3 created BRIM and set forth its powers and
duties in W. Va. Code § 29~ 12 5 | |

W. Va. Code § 29~12~5(a)(1) states that “[t]he board
has; without llmltatlon and 1n its dlscretlon as 1t seems
necessary for the benefit of the 1nsurance program, geneial
superv131on_and control over_the insurance of state property,
activities.and responsibilitieé[.}” (Emphasis added). 'Moreover,
“when exercising such discreticn; WF Va. Code § 29-12-5(a) (2) |
provides'ﬁhat:'

‘The board shall endeavor to secure reasonably broad
protection against loss, damage or liability to state
property and on account of state activities and
responsibilities by proper, adeguate, available and
affordable insurance coverage and through the
introduction and employment of sound and accepted
principles of insurance, methods of protection and
principles of loss control and risk.

(Emphasis added) .

14




Appellee mlslnterprets the State s insurance statutes
and would have thls Court focus 1ts attentlon and place empha51s
on the partlcular clause in W. Va Code § 29—12—5{a)(1),'“without

~limitation and in its discretion”. Appellée argues that the

w1thout limitation and dlscretlon” clause gives BRIM virtually

unlimited power to exclude as much coverage as 1t deems
approprlaterto make such ¢overage affordable3, and that d01ng 80
is cbnsiétenfswith public p@iicy. This is not the correct
_ interpretatioh of'w. Va_Code_§ 29—12—5(a)(l) as it does not
leffeCtuate tﬁe intent of theliegislature.- The determinative
clause whete emphasis_shpuld_be-placed in ﬁhatfparticular Code
,secfibn is “for the benafit.of_thehinsurance'program”, which
follows and gualifies the phrase “withoﬁt 1imitation and in its
&iSdretion”. In chér wpidé, BRIM iz to exercise its discrééion
for tﬁe behafit of-therinsurance.p:bgramﬁ |
Appelieefs Brief states that “Appellants’
'interbretation of the applicable statutes would hegate'the
discretion afforded BRiM, and would requiﬁe BRiM and the DOH to
effectively guarantee the séfety'of the entire road system at all
- times regéfdless of the costQ”_ (Appellee'é Brief at 3). 'This

argument is disingenuous, as BRIM's discretion is not the primary

‘Appellee makes repeated references to the cost of the
insurance coverage. However, the record is devoid of any support
" for its allegations that allowing Appellants’ claim would
increase the cost of the coverage or that prov1dlng such coverage
would not be affordable.
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intent of the statutes. TO'acCept Appellee’s argument as'having
merit woﬁld truly be contrary to public policy because;'allowing'
BRIM to have_unfettered”discretion to'limit insurance coverage,

as_it_has'doﬁe in restrictive Endorsement No. 7, negates the

intént'ana purpose 6f the.inSurance program as set fcrth_in.wf
fvat Code § 29-12~1. 'While.hegotiatiﬁg to obtain the best cost
for adequate coverage is also a.duty of BRIM, it is néﬁ the
ﬁximary duty that fuzthers'the goal of_the program. BRIM' s
discretion is onlj.a meéns to én.end, with.the end being ﬁo
further the LegislatiVe intent_of'providing a sound and adequate
insurance'prbgraﬁ. Under W. Va. Code § 29-12-1, the inten?_and
objéctof_theinsuganée program is to provide “sound and |

adequate” insurance coverage for liabilities resulting from

goveﬁnﬁental acti#ities. To'read.otherwise, or to permit BRIM to
limit thé ddverage as Appellee argues, would be_éohtrary ﬁo W,.Véd'
 Codé-§ 29e12—1,.et seq.,‘and thus, éontrary'to the intent of - | !
Législature. | | |
" As cited in the Appellée’s Brief at p. 12, “{t]he'
primary object in constrﬁing a statute is to ascertain and give

effect to the intent of Legislature.” Smith v. State Workmen’s

Compensation Commissioner, 159 W. Va. 108, 219 $.E.2d 361 (1975).
This Court recognizes that W. Va. Code § 29-12-1:

evidences a remedial legislative purpose that the State
establish mechanisms that will assure that the State is
financially responsible and accountable for injuries.
occasioned by culpable State action. That remedial purpose
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must be given substantial welghtmalong with the foregoing
pr1nc1ples that narrowly construe exclu51onary policy
language and favor governmental tort liability — in
examining, applying, and 1nterpret1ng the exclusionary
language in the DOH pollcy :
(Emphasis added). Russell’ 210 W -Va ~at 706, 559 S. E‘Zd'at 43.
The remedlal intent of the Leglslature to prov1de adequate
'coverage is further exempilfled in W. Va. Code '§ 29~12- 5( y2),
where it requlres BRIM to “secure reasonably broad protectlon
against loss, damage or llablllty to state property and on
account cof state activities and responsibilities ....7 As
asserted in'a'string of cites in Appéllee's Brief, “statutes
which relate to the Same subjeét matter Shouldrbe read and

applied together 50 that the Leglslature | lntentlon can be

gathered from the whole of: the enactments.”_ Smlth V. State

Workmen's Compensatlon-Commlssioner, 159 W. Va. 108[ 115, 219
S.E.2d 361, 365 (1975) . _Indéed when read and a?plied'togéther;
W. Va. Codé § 29~12~l. et seq manlfestly evidence the
Legislature’s intent to assure that the State is flnan01ally
responSLble and accountable for injuries occasloned by culpable
State action, and re@gires BRIM to secure reésohably broad -
insurance doverage for'the benefit of a sound and adequate
insurance program to prov1de protectlon for such culpable State
. action. Restrlctlve Endorsement No. 7, as drafted, does not

 further this intent as it is not “reasonably broad.”
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In drafting.Endorsement No. 7 to the State s 1nsurance
pollcy, BRIM abused its dlscretlon by maklng it more restrlctlve
than, and contrary to, the 1anguage, purpose and intent ef the'
'_appllcable statutes. As. held in Grbson, supra, “[p]rov1srons in
an insurance pollcy that are more restrlctlve than statutory
requlrements are vord and 1neffect1ve as agalnst publlc pollcy "
Accordlngly, the trial court erred by not recognrzzng the |
restrrctrve language of Endorsement ‘No. 7 as-v01d.

C. Appellee s assextzons are contrary to the State s goal
of protectlng its flnanc1a1 structure.

This case presents vet another_instance-whére.the DOH
S is aseerting that it dees not have coverage under the BRIM
'policj,_which is @ntithetical to the typical situation where a
defendant against whom a claim hds been asserted wants and' : x
expects an insurance company.to step forward and protect the = -

defendant against claims for which the insurance coverage was

purchased.'see, e.9., Russell v. BushV& Burchett, inc., ZIO.W. ' }
Va. 699, 559 5.E.2d 36 (2001). |

Appellee’s Brlef alleges that there is “no coverage”.
and suggests that Appellants’ remedy for the_DOH’s_negligence
lies in a sult before the West Virginia Court of Claims.
{Appellee’s Brief at i, n.1j). Aside from the perversity,*

Appellants are now perplexed by this Argument; When this case

‘See Russell, 210 W. Va. at 705, 559 S.E.2d at 42, n.8.
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was before the c1rcu1t court, the DOH was represented by an .
attorney dlrectly employed by the DOH After this Court accepted
_ Appellants’ appeal, Appellee s - current counsel appeared on behalf
: of the DOH. In response,_Appellants’ counsel flled a request
under the West Virginia Freedom of Informatlon Act5 (“FOIA”)
'requestlng 1nformatlon regardlng the DOH’S retentlon of its
current counsel. Seg Exhibit A attached hereto. To Appellants’
| surprise, the Director of DOH’s Legal Division responded to the
FOIA,request by_stating that “We ....[have] no documents
. responsive to your'[request]. Because there is insurance coverage
for the legal matter:to-which you référ,ﬁ counsel for the DOH was
engaged by DOH’'s 1nsurer,_3mer1can Internatxonal Group,.Inc.” A |
copy of this letter is attached as Exhibit B. Thus, the DOH's
current counsel_ls employed by the very 1nsurance company wbich
will benefit if the circuit-court’s_ruling is.affirmed.
.Appellee s position ultlmately serves to attack rather than
preserve, the State 2] flnan61al structure, whloh is inapposite to .
“the paramount justification underlylng the_constltutlonal grant
of immunity to proteet the'financial structure of the State.f“

Pittsburgh Elevator, 172 W. Va. at 756, 310 5.E.2d at 688,

“Bee W. Va. Code § 29B-1-1, et sedq.

*This pOSlthﬁ is contrary to the DOH’ s pOSltlon asserted in
the circuit court below and in this appeal that no coverage
exists. :
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In the case at bér,_thiS'Court is confronted with a
51tuatlon where the State’s counsel is employed by the State’s
1nsurer for the purpose of argulng that there is no znsurance 
: Coverage for Appellants’ clalm, and that therefore Appellants
remedy is to file an action directly against the State in the
West Virginia Court of Claims, WEOSé.aWards_are:paid from the
State’s treasury. The'insurance cémﬁany is attempting to “ridé
the coattails?_Of'the Stétefs sovereigﬁ immunity to avoid.ﬁaying
a claim agaiﬁst its insured, which is an action that_is'
Iprohibited by statuté.7

“fh determining.the validity of a Claim of
_consfitutiqnai immunity this Court has in fhe past loqked behind
the formal pértiés in.a suit in order to assess the suit's impact
on the State.” Id. [EmphaSis addedl. “The paramount 
jusﬁification uhderlyihé the constitutional grant of immunity is
to protect the financial étrﬁctuie of the State. Id.

The Legisiature has not, by enactment of W. Va. Code §

29-12-5, sought to waive the State's constitutional .
immunity from suit. Rather, we read the statute as the

"W. Va. Code. § 29-12~-5(a) (4) provides that “the insurer
shall be barred and estopped from relying upon the constitutional
immunity of the State of West Virginia against claims or suits.”
The principle behind alliowing suits to go forward, when recovery
is only sought from the State’s insurer and not from the State’s
treasury, is consistent with “[t]he general rule of construction
in governmental tort legislation cases which favors liability,
not immunity,” gee, Russell v. Bush & Burchett, Inc., 210 W. Va.
699, 705, 559 S.E.2d 36, 42 (2001), as well as the State’s goal
of protecting its financial structure. See, Pittsburgh Elevator,
172 W. Va. at 756, 310 S.E.2d at 688.-
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Leglslature s recognition of the fact that where
recovery is sought against- the State's liability
insurance coverage, the doctrine of constitutional
1mmun1ty, designed to protect the public purse, is
31mply 1nappllcable . ,

.Thié CourtICOnfronted;a_similar'situation in the
:Rﬁséell case. See Part IIIfA)-supré. As_in Russell, ﬁere ihe
DOH is relyiﬂg_on the pringiple ﬁhat:a lawsuit Eased on Stafe
.'activity that is not coveied by insurance is barred’by.w; Va.
Const. Art. VI, § 35.- This principle, “inadvertently creafes an
inéentive ... to argue at_every'oppoftunitf}that.a given activity

 is not covered ....” Russell, 210 W. Va. at 705, 559 S.E.2d at

42, n.8. “This sentiment, which is the perverse opposite of the

desires of a normal insured party who wants maximum coverage in
an accident, runs counter to the goals of risk spreading and
protection from catastrophic loss that our law has come to

favor.f'llg;'

: Appéllants' claim seeks recovery only from the State’s_'

insurance prdvider_and.not from ﬁhe State’s tréasury, which would
hot_have such a perversé_i@pact on the State. - As such,
'Appellants"claimé-fall outside the traditiocnal cénsﬁitutional.
barrto suits against the State and should not have been

dismissed.
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IV. RELIEF PRAYED FOR
| For ﬁhé'fdregbing.reaSODS, Appélianté pray that this
Court.entgr’an order ﬁhat;. | | |
1; Vacates the Wyoming Coﬁnty Circuit Court’s grant of
the DOH;S_Mbtion to.Dismiss; |
2. Vacates the Wyomlng County Circuit Court’s rullng
"that the DOH is entitled to sovereign lmmunlty for the claims set
fOrﬁh in Plaintiffs’ 'Complalnt; |
~3. Decrees thaf Endorsement No. 7 to the State’s
llablllty insurance pollcy is to be strlctly construed
4. . Decrees that Endorsement_No 7 to th@ State’s
liability iﬁsurande policy.does not exClude cqverage for the
DbH’s negligent-“failure'to inspect” and “failure to ﬁake safe”
its.rightS'of;way and waterways_within‘ité rights of'ﬁay; and
5. Decrees'that'Endorsement'No. 7 to the State’s
liébility ihéurancé policy-is_null and.void for being contrary to
West_virginia law énd for being.against public policy,
Appellants further request all such other relief‘as
' thlé Court deems just and proper.

Respectfully submltted this 30th day of Aprli 2009.
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