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IN THE CIRCUIT COURT OF MORGAN COUNTY, WEST VIRGINIA

it fREG
bif 727

THOMAS FIRRIOLO,
Plaintiff,

v. Civil Action No. 01-C-8
Thomas W. Steptoe, Jr., Judge

EVAN LEFEVER and
BETH L. LEFEVER,
Defendants.

and

ANNE CHIAPELLA and
JOHN FRYE,
Intervenors.

MEMORANDUM OF FINAL ORBER REFORMING SETTLEMENT AGREEMENT
BETWEEN PLAINTIFF AND DEFENDANTS

This matter came on for hearing on this 23™ day of October, upon the continuation of this
matter from the previous day, and upon the re-appearance c:f the parties and upon the resumption of
the taking of evidence on the Motion of Thomas Firriolo to have the settlement agreement between
Plaintiff and Defendant set aside and/or modiﬁed;

And upon the conclusion of all evidence, the Court did hear the arguments of counsel.

WHEREUPON, the Court did retire to deliberate and grant the parties a recess for said
purpose. And at the conclusion of the recess the Court did return to the Courtroom and render its
decision. In support of said decision, the Court did enter findings of fact and conclusions of law into
the record, and s:aid findings are incorporated herein, as more fully set forth in the transcript thereof,

which is hereto atached and made a part hereof.

For the reasons set forth upon the record, it is hereby ADJUDGED and ORDERED as

~ follows:
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[y}

(%]



1. The lawsuit was predicated on a mutuai mistake of fact in that both parties acted
under the belief that an express right of way over the 14.33 acre tract existed as to the 4.22 Acre
Parcel of real estate.

2. Mr. LeFever was not the title owner of the 4.22 acre tract at the time Mr. Firriolo and
Mr. LeFever were discussing the right of way through Mr. Firrolo’s barn, although he believed that
he was at the time and therefore, the Court finds that fraud was not committed on Mr. LeFever’s part
in that regard.

3. The contract between Mr. Firriolo and Mr. LeFevers’ should be reformed in order
to properly exercise the equitble authority of the Court in this matter.

4. Based on the evidence presented at this juncture, the Court finds that no fraud or
inequitable conduct occurred between the Plaintiff and Defendants Evan and Beth LeFever as far as
the original transaction is concerned. .

5. Legal title to the 4.22 acre tract is vested in Thomas Firriolo who shall, convey the
parcel to John Frye upon the tender from Dr. Frye of the sum of $26,000, in cash or its equivalent
within thirty (30) days of this date. Should Dr. Frye puichase the 4.22 acre tract from Mr. Firriolo,
the first $9,SOO of the purchase price shall go to Mr. Firriolo and the balance to the LeFevers.

6. The Rule 70 motion is rendered moot by the decisions of this Court.

7. The objections of the parties are noted and preserved.

The Clerk shall enter the foregoing as and for the day and date first hereinabove written and

shall forward an attested copy of this Order to:



CC: sroat91

William B. Carey, Esquire Braun A. Hamstead, Esquire

P.O. Box 207 Hamstead & Associates, L.C.

Rerkeley Springs, WV 25411 P.O. Box 730

Counsel for Defendants Charles Town, WV 25414

Beth & Thomas LeFever Counsel for Intervenors

Rochelle R. Koerbel, Esquire - Richard G. Gay, Esquire

Ryan J. King, Esquire Nathan P. Cochran, Esquire

Blumling & Gusky, LLP 31 Congress Street

436 Seventh Avenue Berkeley Springs, WV 25411

1200 Koppers Building Counsel for Defendant Thomas Firriolo

Pittsburg, PA 15219
Counsel for Defendant First American Title insurance Co.

Peter T. DeMasters, Esq.

Melinda C. Dugas, Esquire Flaherty, Sensabaugh & Bonasso, PLLC
McNeer, Highiand, McMunn and Vamer, L.C. 9635 Hartman Run Road, Suite 1105

P.0O. Box 2509 Morgantown, WV 26505

Martinsburg, WV 25402 Counsel for Defendants Yvonne Thompson,
Counsel for Defendants Pete Bailey, Carolyn Jeff O'Conner, and RE/MAX

Snyder, & Snyder, Bailey & Associates, Inc.

.
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Thomas W. Steptoe, ,tx‘., Judge, Circuit Court of
Jefferson County, West Virginia

Submitted by:
ATRUE COPY, ATTEST:

4 Y, . ! IClerk of the Gircuf Court
Braun A. Hamstead of Momgan County, West Virginia
WYV State Bar ID No. 1568 - M JWZW”‘
Counsel for Interventors ; Y S
HAMSTEAD & ASSOCIATES, L. C
P.O.Box 730
Charles Town, WV 25414
(304) 725-1468
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