
NO. 35225 

IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

STATE OF WEST VIRGINIA, 

Appellee, 
v. 

DAVID M. MARTIN, 

Appellant. 

ir ~ [L lE 
U ~ =lEC 3 a 

RORY L. PERRY, I!. CLERK 

L SUPREME COURT OF APPEAl_S 
OF WEST ViRGiNIA ____ ---.I 

BRIEF OF APPELLEE STATE OF WEST VIRGINIA 

DARRELL V. McGRAW, JR. 
ATTORNEY GENERAL 

ROBERT D. GOLDBERG 
ASSISTANT ATTORNEY GENERAL 
State Bar No. 7370 
State Capitol, Room 26-E 
Charleston, West Virginia 25305 
(304) 558-2021 

Counsel for Appellee 



TABLE OF CONTENTS 

Page 
I. KIND OF PROCEEDING AND 

NATURE OF THE RULING BELOW ....................................... 1 

II. STATEMENTOFFACTS ................................................ 1 

Ill. ARGlJMENT ........................................................... 6 

A. THE APPELLANT HAS NOT DEMONSTRATED A 
SUBSTANTIAL CHANGE IN CIRCUMSTANCES JUSTIFYING 
A SECOND COMPETENCY HEARING ............................... 6 

1. The Standard of Review ....................................... 6 

2. Discussion ................................................. 7 

B. THE APPELLANT FAILED TO RAISE HIS CLAIM BELOW 
THEREBY WAIVmG IT. . ........................................ 10 

L The Standard of Review ...................................... 10 

2. Discussion ................................................ 10 

IV. CONCLUSION ........................................................ 13 



TABLE OF AUTHORITIES 

Page 
CASES: 

Dusky v. United States, 362 U.S. 402 (1960) ...................................... 7-8 

Gluzman v. United States, 124 F. Supp. 2d 171 (S.D. NY 2000) ........................ 8 

McCune v. Estelle, 534 F.2d 611 (5th Cir. 1976) .................................... 9 

Medina v. California, 505 U.S. 437 (1992) ..................................... " 8,9 

Medina v. Singletary, 59 F.3d 1095 (11 th Cir. 1995) ................................. 9 

Pate v. Robinson, 383 U.S. 375 (1966) ............................................ 9 

People v. Marshall, 931 P.2d 262 (Cal. 1997) ...................................... 6 

Reese v. Wainright, 600 F.2d 1085 (5th Cir. 1979) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 9 

State ex. reI. Brewer v. Starcher, 195 W. Va. 185,465 S.E.2d 185 (1995) ............... 10 

State v. Arnold, 159 W. Va. 158,219 S.E.2d 922 (1975), overruled on other grounds by 
State v. Demastus, 165 W. Va. 572,270 S.E.2d 649 (1975) .................... " 6 

State v. Cheshire, 170 W. Va. 217,292 S.E.2d 628 (1991) ............................. 7 

State v. LaRock, 196 W. Va. 294,470 S.E.2d 613 (1996) . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 10 

State v. Milam, 159 W. Va. 691, 226 S.E.2d 433 (1976) ............................... 7 

State v. Miller, 194 W. Va. 3, 459 S.E.2d 114 (1995) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 11 

State v. Patterson, 170 W. Va. 721,296 S.E.2d 684 (1982) ......................... " 12 

State v. Richards, 206 W. Va. 573,526 S.E.2d 539 (1999). . . . . . . . . . . . . . . . . . . . . . . . . . .. 12 

State v. Sanders, 209 W. Va. 367, 549 S.E.2d 40 (2001) ............................ 6, 7 

United States v. Dawson, No. 08-4000,2009 WL. 4408192 (4th Cir. 2009) .............. 12 

United States v. Fant, 974 F.2d 559 (4th Cir. 1992) ................................. 11 

11 



United States v. Frady, 456 U.S. 152 (1982) . . .. . . . .. .. . . . . . . . . . . .. . . . . . .. ... . .. . .. 12 

United States v. Vonn, 535 U.S. 55 (2002) ........................................ 12 

STATUTES: 

W. Va. Code 25-4-6 .......................................................... 12 

W. Va. Code 27-5-4(k) ..... ... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3 

W. Va. Code § 61-3-12 ......................................................... 1 

111 



NO. 35225 

IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

STATE OF WEST VIRGINIA, 

Appellee, 
v. 

DAVID M. MARTIN, 

Appellant. 

BRIEF OF APPELLEE STATE OF WEST VIRGINIA 

I. 

KIND OF PROCEEDING AND 
NATURE OF THE RULING BELOW 

Appellant David M. Martin, defendant below (hereafter t1Appellant"), pled guilty to one 

count of breaking and entering pursuant to West Virginia Code § 61-3-12 in the Circuit Court of 

Wood County, West Virginia. By order entered December 15, 2008, the court sentenced the 

Appellant to no less than one nor more than ten years in the State penitentiary. (R. at 74-76.) 

Appellant's appeal is predicated upon this order. 

II. 

STATEMENT OF FACTS 

On January 28, 2007, the State arrested and charged the Appellant by criminal complaint 

with one count of breaking and entering a building owned by Catholic Community Homemaker 

Services, Inc. (R. at 14.) The March 2007 term of the Wood County Grand Jury returned an 



indictment charging the Appellant with breaking and entering a building used and occupied by 

Catholic Community Homemaker Services, Inc. (R. at 1.) Appellant's preliminary hearing occurred 

on February 6, 2007, at the conclusion of which he was bound over to the Wood County Circuit 

Court. (R. at 7.) By order entered March 13,2007, the circuit court appointed Joseph Munoz to 

represent the Appellant. 

It would appear that the Appellant remained incarcerated until April 18, 2007, when a 

justification of surety in the amount of $10,000.00 was posted on his behalf. (R. at 24-25,24.) 

Although there is no order ofre-commitment, the trial court issued a capias on January 24,2008. 

(R. at 51.) During a February 2008 status hearing the court discovered that the Appellant had been 

discharged from Sharpe Hospital, and had been living with his brother in Morgantown. (Tr. 4-5, 9, 

Feb. 27, 2008.) It ordered the Appellant continue on his present bond, and report to probation in 

Morgantown. (R. at 54.) 

It is not clear from the record whether the Appellant was committed to Sharpe Hospital on 

May 9, 2007, for a six-month Temporary Observation Period, or whether he voluntarily committed 

himself. I (R. at 43, 49a.) Appellant's counsel filed a motion for a mental health exam on April 20, 

1 A transport order of August 24, 2007, states: 

Furthennore, the Defendant had voluntarily committed himself to William 
R. Sharp's hospital and was transported today from the hospital for this hearing. The 
Court is infonned the Doctors are ready to release the Defendant from the hospital 
but the Defendant has no living arrangements at this time. Therefore, the Defendant 
shall be transported back the William R. Sharpe' hospital. The Defendant's bond is 
enlarged. 

(R. at 43; see also Tr. 4-5, Aug. 24, 2007; Tr. 12, Feb. 27, 2008.) 

A letter dated October 2, 2007, from Nitin N alik, M.D., Attending Physician for Appellant's 
( continued ... ) 
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2007. (R. at 27.) The trial court granted Appellant's motion by order entered May 14,2007. (R. 

at 30.) The exam was completed on July 13, 2007, and the trial court convened a hearing on 

August 24, 2007 during which the State informed the court that the Appellant had been found to be 

competent at the time he committed the offense, and competent to stand trial. (R. at 41, 43; Tr. 2, 

Aug. 24, 2007.) 

The evaluating physician, Dr. Christi Cooper-Lehki, D.O., opined that the Appellant had a 

significant history of malingering. Regarding his current hospitalization he had falsely reported that 

he believed he was Jesus, that his brother was Cho Sung, that he had homicidal thoughts, that he 

planned or wanted to plan a massacre, and that he had auditory command hallucinations. 

(Evaluation, 5, July 12, 2007.) He had made these symptoms up so that he could undergo a forensic 

evaluation and not go to jail. [d. 

Dr. Lehki opiried that he displayed no psychotic symptoms, paranoid thinking, delusions or 

false bdiefs. He was described as calm, cooperative, and forthcoming. (Evaluation, 6, July 12, 

2007.) He demonstrated a sufficient present ability to consult with his lawyer and had a rational, 

as well as factual, understanding of the proceedings against him. (Evaluation, 7, July 12,2007.) 

On May 14,2008, the Appellant changed his plea from not guilty to guilty. In return for his 

plea the State agreed to a non-binding recommendation of probation. (R. at 56.) The Appellant 

correctly, if not neatly, filled out and executed a seven-page Statement in Support of Guilty Plea. 

Before taking his plea, the trial court engaged in an extensive Rule 11 colloquy with the Appellant. 

The Appellant stated that he received an indictment, had reviewed it with counsel two or three times, 

I ( ... continued) 
unit at Sharpe states that the Appellant was hospitalized on a Temporary Observation Period at the 
time ofthe August 24 hearing. See W. Va. Code 27-5-4(k). (R. at 49A.) 
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knew what he was charged with, knew the penalty, understood that his sentence may be suspended, 

understood the terms of his plea agreement. (Tr. 4-5, 7-8, May 14,2008.) The court reviewed the 

plea agreement with the Appellant making him recite the terms on the record. (Tr. 7-8, May 14, 

2008.) The Appellant stated that he entered into the agreement voluntarily. (Tr. 9, May 14,2008.) 

The trial court then placed the Appellant under oath and reviewed the constitutional rights 

he would be waiving by pleading guilty. (Tr. 11, May 14,2009.) The Appellant testified that he had 

earned a GED in 1999. (Tr. 12, May 14, 2009.) He also testified that he had been treated for 

schizophrenia, bipolar and border line personality disorder, and had been addicted to alcohol and 

marijuana. (Tr. 12, May 14,2009.) The Appellant was not under the influence of drugs or alcohol 

when he entered his plea. (Tr. 14, May 14, 2009.) The Appellant testified that his history of mental 

illness did not effect his ability to understand the nature of the proceedings. (Tr. 14, May 14,2009.) 

Upon taking his plea, the trial court referred the Appellant to the Anthony Center for 

potential treatment as a youthful offender. (R. at 69; Tr. 23, July 17,2008.) The Appellant arrived 

at Anthony Center on October 14,2008. The following day the Appellant told a shift commander 

that he had magical powers, referred to himself as a fictional character, and said that the Secret 

Service followed him everywhere.2 Later that evening the Appellant told the Shift Commander that 

he was hearing voices telling him to hurt himself, began chanting and singing and talking to himself, 

2The doctor who found the Appellant competent stated that two factors contributed to his 
psychotic symptoms: drug induced hallucinations and malingering of hallucinations and delusions 
in order to gain hospital admission. (Evaluation, 3, July 12,2007.) 

In fact, the evaluating physician opined that the Appellant fit the DSM-IV TR description 
fo malingering the essential feature being intentional production of false of grossly exaggerated 
physical or psychological symptoms motivated by external incentives such as avoiding 
incarceration. (Evaluation, 4, July 12,2007.) 
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stated that he was Christ, masturbated while sitting on a toilet seat,3 and asking for meds so he could 

hurt himself. The Appellant was taken back to the regional jail the following morning. 

The Appellant's sentencing hearing took place on December 15,2008. (R. at 74.) During 

the hearing the Appellant had the following to say: 

Your Honor, I would like to, first of all, apologize to God for what I did, for 
the building that I broke into was sacred and holy. And I am very apologetic to the 
courts of God more than the courts of man, although I do, also apologize to the 
manmade courts, which I also should obey, according to God's command. And I 
won't speak much more because I may - that is pretty much what I have to say. 

Please grant me probation. I will try to do my best. I already have probation 
in Morgantown. I would rather serve it here because my living situation isn't quite 
where I could live up to probation there. Do you understand? I think I would 
violate, unless I found another place to live here very soon. If I could live at the 
Salvation Army, I could find a place very soon in could have 10 days to do that. 

(Tr. 30-31, Dec. 15,2008) 

Counsel for the State fol1owed up: 

Given the information contained in the presentence report and Mr. Martin's 
behavior since the time ofthe initial presentence report, I think it would be difficult 
for the Court to make a finding that he would be likely to comply with any form of 
alternative sentence, whether it be probation or house arrest. 

I don't believe that, at this point in time, there is a residence available to him, 
anyway, so that really leaves us with the choices of probation or incarceration in the 
state penitentiary. I fmd it hard to believe, based upon the information that I have 

3The doctor who found the Appellant competent diagnosed him with exhibitionism. The 
DSM -IV TR characterizes exhibitionism as the recurrent, intense sexually arousing fantasies, sexual 
urges or behaviors involving the exposure of one's genitals to an unsuspecting person. The 
Appellant liked the look on women's faces when he pulled his penis out and masturbated in front 
of them. (Evaluation, 3, July 12,2007.) 
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available to me, that Mr. Martin could comply with the terms and conditions of 
probation. I ask that the Court deny any motion for probation or other alternative 
sentence. 

(Tr. 31-32, Dec. 15,2008.) 

The trial court rejected Appellant's request for probation and ordered him confined to the 

State penitentiary for no less than one, no more than ten years. 

III. 

ARGUMENT 

A. THE APPELLANT HAS NOT DEMONSTRATED A SUBSTANTIAL 
CHANGE IN CIRCUMSTANCES JUSTIFYING A SECOND COMPETENCY 
HEARING. 

1. The Standard of Review. 

Whether a formal inquiry as to the mental capacity or competency of a 
defendant should be ordered is a question to be resolved within the sound discretion 
of the trial court. 

Syl. pt. 3, State v. Arnold, 159 W. Va. 158,219 S.E.2d 922 (1975), overruled on other grounds by 

State v. Demastus, 165 W. Va. 572,270 S.E.2d 649 (1975). 

When ... a competency hearing has already been held and the defendant was 
found to be competent, a trial court is not required to conduct a second competency 
hearing unless it is presented with a substantial change of circumstances or with new 
evidence that gives rise to a serious doubt about the validity of the competency 
finding. 

People v. Marshall, 931 P.2d 262,279 (Cal. 1997); see also Syl. pt. 4, State v. Sanders, 209 W. Va. 

367, 370,549 S.E.2d 40,43 (2001). 
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2. Discussion. 

"It is a fundamental guaranty of due process that a defendant cannot be tried or convicted 

for a crime while he or she is mentally incompetent." State v. Cheshire, 170 W. Va. 217, 219, 292 

S.E.2d 628,630 (1991). 

"No person may be subject to trial on a criminal charge when, by virtue of mental 

incompetency, the person is unable to consult with his attorney and to assist in the preparation of 

his defense with a reasonable degree of rational understanding of the nature and object of the 

proceedings against him." Syl. pt. 1, State v. Milam, 159 W. Va. 691, 691, 226 S.E.2d 433,435 

(1976). 

"The, test for mental competency to stand trial and the test for mental competency to plead 

guilty are the same." Syl. pt. 2, State v. Cheshire, 170 W. Va. at 218, 292 S.E.2d at 628. 

It is the Appellant's position that the trial court should have afforded him a second 

competency hearing upon considering Appellant's pre-plea hospitalization at Sharpe Hospital, and 

his post-plea behavior at Anthony Center. Appellant concedes that he was evaluated, and found to 

be competent to enter a plea in August of 2007, he claims that this evidence constitutes "new 

evidence casting serious doubt on the validity of the earlier competency finding, or with an 

intervening change of circumstances that renders the prior determination an unreliable gauge of 

present mental competency." Syl. pt. 4, State v. Sanders, 209 W. Va. at 370,549 S.E.2d at 43. 

Competency determinations focus solely upon a defendant's present ability to stand trial. 

"The test for determining competency is whether a defendant 'has sufficient present ability to 

consult with his lawyer with a reasonable degree of rational understanding ... and whether he has 

a rational as well as a factual understanding of the proceedings against him. '" Dusky v. United 
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States, 362 U.S. 402 (1960) (per curiam) (emphasis added.) In Gluzman v. United States, 124 F. 

Supp. 2d 171, 175-176 (S.D. NY 2000), the United States District Court, faced with a "documentary 

history of severe mental illness" ruled that it was not enough to create a reasonable doubt on the part 

of the trial court or defense counsel sufficient to request a competency evaluation: 

In any event, 'it is well established that some degree of mental illness cannot 
be equated with incompetence to stand trial.' United States v. Vamos, 797 F.2d 
1146, 1150 (2nd Cir. 1986), cert denied, 479 U.S. 1036, 107 S.Ct. 888,93 L.Ed.2d 
841 (1987); accord United States v. Nichols, 56 F.3d at 412, '" Similarly, neither low 
intelligence, mental deficiency, nor bizarre, volatile, and irrational behavior can be 
equated with mental incompetence to stand trial.'" Vogt v. United States, 88 F.3d 
587,591 (8th Cir. 1996)(quotingMedina v. Singletary, 59 F.3d 1095, 1107 (11 th Cir. 
1995), cert denied, 517 U.S. 1247, 116 S.Ct. 2505, 135 L.Ed.2d 195 (1996)). Even 
"'[t]reatment with antipsychotic drugs does not per se render a defendant 
incompetent to stand trial.'" Id. (quoting Sheley v. Singletary, 955 F.2d 1434, 1438 
(11 th Cir. 1992)) 

Appellant's behavior at his plea hearing belies any notion of incompetence. His responses 

to the judge's questions were lucid. He had a present understanding of the nature of the charges 

against him, and his potential sentences. There was no evidence of disordered behavior, or non-

responsiveness to the court's questions. The record revealed that he had extensive and effective 

communication with his trial attorney who did not see the necessity of another competency hearing. 

See Medina v. California, 505 U.S. 437 (1992) (defense counsel in the best position to observe 

defendant's competency). The same can be said about his conduct at the sentencing hearing. When 

given the opportunity to speak for himselfthe Appellant was quite eloquent. He also demonstrated 

a clear understanding of his present situation, including the effect a sentence of probation in Wood 

County would have on his already existing probation in Monongalia County. 

Dr. Malik's letter of October 2, 2007, supports the State's position. Although the Appellant 

was diagnosed with schizo affective disorder, bipolar type along with exhibitionism and personality 
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disorder with borderline traits, Dr. Malik stated that the Appellant was "stabilized on his 

medication." (R. at 49A.) Dr. Malik opined that Appellant's problem behavior was not the result 

of mental illness, but was the product of poor impulse control causing the Appellant to sabotage his 

discharge. (Jd.) Poor impulse control is not synonymous with incompetency. Appellant's behavior 

at Anthony Center is more problematic. But again, this behavior is offset by the record. As stated 

above the Appellant's plea for probation was eloquent. There is nothing in the record which would 

suggest that the Appellant lacked the understanding necessary to fully participate in his p lea hearing. 

Nor is there any evidence that he was denied his procedural right to prove his incompetence. 

See Medina v. Singletary, 59 F.3d 1095, 11 06 (11th Cir. 1995)("To prevail on a procedural claim 

a petitioner must establish that the state trial judge ignored facts raising a bona fide doubt regarding 

the petitioner's competency to stand trial."}; see also Pate v. Robinson, 383 U.S. 375, 384-85 (1966). 

The petitioner bears the burden of showing that objective facts known to the trial court were 

sufficient to raise a bona fide doubt. Reese v. Wainright, 600 F.2d 1085, 1091 (5th Cir. 1979). The 

mere recitation of symptoms, such as bizarre and volatile behavior is not enough to raise a bona fide 

doubt as to competency. McCune v. Estelle, 534 F.2d 611, 612 (5th Cir. 1976). 

Again, the Appellant has failed to set forth with any degree of specificity how his diagnosis 

or post-plea behavior at Anthony Center raised a bona fide doubt as to his competency. When 

balanced against his behavior on the record, including his conduct at both his plea colloquy and 

sentencing hearing, there is no reason to believe that he did not understand the nature of the 

proceedings against him or to assist in his defense. 
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B. THE APPELLANT FAILED TO RAISE HIS CLAIM BELOW THEREBY 
WAIVING IT. 

1. The Standard of Review. 

Cases involving plea agreements allegedly breached by the prosecution or the 
circuit court present two separate issues for appellate consideration: one factual and 
the other legal. First, the factual findings that undergird a circuit court's ultimate 
determination are reviewed only for clear error. These are the factual questions as 
to what the terms of the agreement were and what was the conduct of the defendant, 
prosecution, and circuit court. If disputed, the factual questions are to be resolved 
initially by the circuit court, and these factual questions are reviewed under a clearly 
erroneous standard. Second, in contrast, the circuit court's articulation and 
application is scrutinized under a less deferential standard. It is a legal question 
whether specific conduct complained about breached the plea agreement. Therefore, 
whether the disputed conduct constitutes a breach is a question of law that is 
reviewed de novo. 

State ex. reI. Brewer v. Starcher, 195 W. Va. 185,465 S.E.2d 185 (1995). 

The rule in West Virginia is that parties must speak clear in the circuit court, 
on pain that, if they forget their lines, they will likely be bound forever to hold their 
peace. When a litigant deems himself or herself by what he or she considers to be 
an important occurrence in the course of a trial or an erroneous ruling he or she must 
ordinarily object then and there or forfeit any right to complain at a later time. 

State v. LaRock, 196 W. Va. 294, 316,470 S.E.2d 613, 635 (1996). 

2. Discussion. 

The Appellant next claims that the State breached the terms of the plea agreement when it 

refused to join in Appellant's request for probation. (Tr. 31, Dec. 15,2008.) The terms ofthe plea 

agreement clearly stated: 

1. The Defendant agrees that he shall plead guilty to the felony offense of 
Breaking and Entering as charged in the above styled Indictment. 

2. The State agrees to a non-binding recommendation of probation 

3. The Defendant agrees to make full restitution for the act alleged in the 
Indictment. 
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4. There are no further agreements on sentencing. 

(R. at 56.) 

After the Appellant had come back from Anthony Center counsel for the State told the court: 

Given the infonnation contained in the presentence report4 and Mr. 
Martins behavior since the time of the initial presentence report, I 
think it would be difficult for the Court to make a finding that he 
would be likely to comply with any form of alternative sentence, 
whether it be probation or house arrest. 

I don't believe that, at this point in time, there is a residence available 
to him, anyway, so that really leaves us with the choices of probation 
or incarceration in the state penitentiary. I find it hard to believe 
based upon the information that I have available to me, that Mr. 
Martin could comply with the terms and conditions of probation. I 
ask that the Court deny any motion for probation or other alternative 
sentence. 

(Tr. 31-32, Dec. 15,2008.) 

Counsel for the Appellant did not object to the prosecutor's statement. In United States v. 

Fant, 974 F.2d 559, 562 (4th Cir. 1992), the United States Court of Appeals for the Fourth Circuit 

held that if a party does not object to a breach of the plea agreement, it must show that the breach 

constituted plain error. The Appellant must prove not only that the plea agreement was breached, 

but also that the breach was so obvious and substantial that failure to notice and correct it affected 

the fairness, integrity or public reputation of the judicial proceedings. Fant, 974 F.2d at 565. 

Syllabus point 7 of State v. Miller, 194 W. Va. 3,459 S.E.2d 114 (1995), held: 

In order to trigger the plain error doctrine there must be (1) an error; (2) that 
is plain; (3) that affects substantial rights; and (4) seriously affects the fairness, 
integrity or public reputation of the judicial proceedings. 

4This report was not part of the record. 
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"A defendant's substantial rights are effected ifthe error affected the outcome of the district 

court proceedings. Where the affected rights relate to sentencing, the outcome the defendant must 

show to have been affected is his sentence." United States v. Dawson, No. 08-4000, 2009 WL 

4408192 (4th Cir. 2009). Plain error should be used sparingly and warrants reversal solely in those 

circumstances when a miscarriage of justice would otherwise result. United States v. Frady, 456 

U.S. 152, 163 n.14 (1982). The Appellant bears the burden of satisfying each ofthe elements of the 

plain error standard. United States v. Vonn, 535 U.S. 55, 59 (2002). 

The is not a scintilla of evidence within the Appellant's brief suggesting that the Appellant's 

sentence would have been any different had the State recommended probation. Indeed, the State 

joined counsel for the Appellant in a non-binding recommendation for probation at the Appellant's 

first sentencing hearing. (Tr. 25, July 17, 2008.) The trial court chose to commit the Appellant to 

Anthony Center for a diagnostic. (!d.) The Appellant lasted a day. Had he completed the program 

the Appellant would have been placed on probation. Because he did not complete the program, the 

court had no choice but to apply the punishment called for by the law. See State v. Richards, 206 

W. Va. 573,526 S.E.2d 539 (1999); Syl., State v. Patterson, 170 W. Va. 721,296 S.E.2d 684 (1982) 

(W. Va. Code 25-4-6 does not allow a trial court discretion to impose any less than the original 

sentence, when a male defendant, who has served at a youth correctional facility, violates his 

probation agreement.). 
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IV. 

CONCLUSION 

For the foregoing reasons, the judgment of the Circuit Court of Wood County should be 

affinned by this Honorable Court. 

DARRELL V. McGRAW, JR. 
ATTORNEY GENERAL 

UOLJ .......... , State Bar No. 7370 
Y ENERAL 

State Capitol, Room 26-E 
Charleston, West Virginia 25305 
(304) 558-2021 
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