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INTRODUCTION 

The certified question pQsed in this case seeks a ruling on whether the remedi.es 

avaitabte to a priVate plaintiff und'er the provisions of the West Virginia Consumer Cred:it and 

Protection Act,W. Va. Code§ 46A-6-106 f"the Act") require proof of individuat reliance. For 

the reasons noted-by the plaintiff and the West Virginia Attorney Genera). the clear language of 

the statute commands this Court answer in the negative and these arguments win not be 

repeated here. 

The West Virginia Assodation for Justi-ee f"WVAJHJ files this amicus brief to address two 

issues. fjrst._ the rejection of a reliance requjrement has been a consjstent -part of the 
. . 

jurisprudence in thi-sState for at least ten- years. AJ'l.sweflngno to the certified question 

requires nothing more than reaffirming this consistent jurisprudence. Second? thiscondusion is 

a result that Bconsistent with the majority of states_ addr.essing the- issue-and this Court's_ 

announced -poticiesthat underlie the Act. 

DISCUSSION, POINTS OF AUTHOIUTI£S·ANDARGUMENT 

L WEST VtRGINlAD.ECISIONS HAV£ CONSISTENTLY HELD THAI THE 
PRovstONS Of THE ·W~Vp.. CODE § 46A-6-104 DO NOTREQUtRE A 

.PRIVATE.PlAINJTfF TO PROV£.~AN,CE. 

The parties and the CtrcYtt Court in thts case treat the issue raised by- the Certified 

Question as one of first impre5sionin the courts. of this state. A re-view of opinions in. thls Court 

and the dr~uit <:ourtsevidence that West Vi'rginia judges and justices have near ~oflsi-st-enUy 

-rejected the defendants' contention here that the provisions of W.Va. Code § 46,tt-6-1Q4 

require a private plaintiff t-o make an individualsh-owingof reliance. mste-ad, the Courts have 
- .-
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interpreted Ute Act to mereJy req.uire that the p.laintlff show an ascertainable loss of money or 

property. 

The first West Virginia case addressing this issue was Muzelak v. King Chevrolet, Inc. 1 

While tbeissue in MuzeJak was whether punitive damages were recoverable, it is instructive to 

. note t·he. jury instructions (both. the ones used by the trial court and offered by tbe defendant) 

omit any requirement that the private plaintiff tbereinestablish that be reHed on the 

misrepresentations or omissions alleged to violate the Act.2 The fact that the first pubJished 

decision addressing-this provision 'of the Act resulted in neither the 'courts nor the parties'even 

mentioning refiance is persuasive evidence that nofndividualshowfng of reliance is required. 

The second case addressing W;Va. Code § 46A-6...;104 was OtJando v. Finance One of 

We-st Virginia; Inc. 3 Orlando involved the indus ion in a loan agreement of an iHegal clause 

purporting to amount to a waiver of the borrower's homestead exemption lito the extent 

.permitted bylaw."4 While finding the clause an "unfairpractice," the Court r~jected the claim 

for damC!ges under section 104 holding: 

{B]ecause ·FinanceOne made no attempt to enforce .Clause #14, the 
appelJantshave suffered'no "ascertainable loss of money or property" as a result 
of the inclusion of Clause # 14 in the loan contract. West Virginia Code § 46A-6-
106 'requires that 'in order to bring an action for damages,a consumer must 'have 
suffered' "ascertainable loss of money or prop.erty, real orpersollal, .as the .result 
of the· use or employment by another person of a method, act or practice 

1179 W.Va. 340,343-344,368 S.E.2d 710, 713-714 (19.88). 

21d. at n. 6 {Defendant's proposed instruction); id. at n. 5 (trial court's instruction); see 
also id. at n. 7 {jufyinterrogatories not requiring proof of reHance). 

3179 W.Va. 447, 45,2-453,369 S.C.2e1 882,887-888 (1988). 
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prohibited or declared unlawful by the provisions of this article." W.Va.Code § 
46A-6-106.s 

Notably, the Court (without any showing of reliance) granted the plaintiff an injunction ordering 

the tIthe contracts or any similar contracts 'be immediately destroyed or removed from the 

State of West Virginia and no longer be used.1II6 The Orlando Court did not address the issue of 

reliance; instead, as the above discussion makes clear, the basis for the holding is that the 

plaintiff presented no evidence of an ascertainable loss. 

This Court would not have an occasion to address the reliance issue for thirteen years in 

Rezulin, infra. However, in the meantime, the Circuit Courts found no difficulty interpreting the 

Act as not requiring reliance. Notably, the first pharmaceutical class action involving a defective 

drug involved drugs recalled by the defendant herein. In Burch v. American Home Products/ 

plaintiffs sought certification of a class against Wyeth arising out of the sale of its diet drugs 

Fenfluramine Dexfenfluramine while hiding the serious health risks of the drugs. Wyeth 

opposed class certification in part by arguing proof of reliance was required to recover under 

the provisions of section 106 of the Act. The Circuit Court in Burch rejected this argument 

6 179 W.Va. at 448,369 S.E.2d at 883. 

7Civil Action No. 97-C-204, Circuit Court Brooke County, W.Va. (Feb. 11, 1999). 
American Home Products, the defendant in Burch, subsequently changed its name to Wyeth, 
the defendant herein. A copy of the opinion is reproduced at www.wvaj.org/opinions-public. 
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based upon the plain language of the Act holding: "there are no individual issues with respect 

to reliance, as the Act does not require a plaintiff to prove reliance as an element of his claim."8 

In the Oxycontin litigation, the Circuit Court of Putnam County, the same court where 

this case is pending, rejected the argument that the Act required an individualized showing of 

reliance.9 Defendants therein sought a writ of prohibition challenging this very holding. This 

Court refused the petition. lO 

The rejection of a reliance requirement is not limited to drug cases. In a case arising out 

of an illegal $0.97 environmental fee imposed by an oil change company, in Stepp v. West 

Virginia Oil and Lube, HC, the Circuit Court of Mingo County again rejected the claim that the 

Act required an individualized showing of reliance: "there are no individual issues with respect 

to reliance as the act does not require the plaintiftto prove reliance as part of his claim."11 This 

Court again rejected a writ seeking to challenge this holding.12 

Finally, the trial court below, while certifying the question also rejected the reliance 

argument advanced by the Defendants herein. Other than the Circuit Court in Rezulin, supra, 

8Slip op. at p. 40 (emphasis added) (in part relying on the logic of Pocahontas Mining Co. 
Limited Partnership v. OXY USA, Inc., 202 W.Va. 169, 503 S.E.2d 258, (1998) (Workman, J., 
concurring)).) 

9McCallister v. Purdue Pharma, L.P., No. 01-C-0238, slip op at pp. 61-64 (Cir. Ct. Putnam 
Co. June 3, 2005) (reproduced at www.wvaj.org/opinions-public). 

lONo. 051692 (Oct. 6, 2005). 

111\10. 02-C-296, p. 16-17,11'1 19-20 (Cir. Ct. Mingo Co., WV May 10, 2007) (reproduced 
at www.wvaj.org/opinions-public). 

l2No. 072670 (Oct. 11, 2007). 
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whichwillbeaddressed below, WVAJis not aware of any contrary opinions by this Court or our 

Circuit Court judges. 

The one exception known to WVAJ was the Circuit Court's opinion in In Re: West 

Virginia Rezulin Litigation. 13 The Circuit Court opjnionin· Rezulinis significant because it 

removes aU doubt that this Court's reversal ofthatdedsionamountedto a rejection of the'very 

reliance argument advanced in this case. like their brethren both before and after, the 

defendants- in Rezulin argued that because individuaUzed proof of reHance was necessary this 

defeated the plainttffs' ability to establish Rule 23{b}(3rs requirement that commori issues 

predominate over indMdual issues. This time, however, the Circuit Court agreed: 

119. Finally the Plaintiffs assert claims under the Consumer Protection 
Act. An action for damages under the Consumer Protection Act requires proof 
that the consumer "suffered 'ascertainable-loss of money or property ... as the 
result ofthe use" , of an unfair trade practice. 

120. This . claim raises predominating individual issues regarding 
causation and reliance. Each class member would have to demonstrate that his 
or her physician would not . have prescribed Rezulin had Warner-lambert 
disclosed information thi;lt plaintiffs c:antend should have been disclosed. The 
evide.nceshowsthatthe information available to physicians about Rezulin and 
other diabetes medications varied from physician to physician and changed ov.er 
time. 

121. This .claim also raises predominating individual issues as to 
whether each class member suffered an ascertainable loss. The evidence in the 
record shows- that R-ezuHn successfuUv controUedbJood' sugar for many people, 
including the proposed class representatives~ 1ndeed, there is no evidence that 
Rezulin was ineffective. Thus, the only "ascertatnable loss" that could be claimed 
is some sort of physical injury. 

122. Accordingly, for each person the Court would have to determine 
whether the drug caused transient side;..effects (if· plaintiffs daim that this 
constitutes"ascertainable loss"),or whether it caused some other physical 

UNo. 00-C-1180i 2001 WL 1818442 (Cir; Ct. Raleigh Co., WNa-. Dec. 13:. 2001). 

5-



inlury. A class may not be certified when such predominatfng individual issues 
woutdchave··to,bedetermined-?4 

Thus, when this Court found that the Rezulin "plaintiffs navetheref-ore met the requlrements of 

Rule 23{b}(3},and the' drcuit.c.Qurt erred in holding otherwise1-itwas by necessity rejecting the 

indiVidual retiam:e requitementadopted by the Rezulfn Circuit Court~.15. 

Wbile the Circuit Court in this case found. some doubt~ the explicit ho1ding of this Court 

in Rezulinis consistent with thIs Interpretation. first, on appeal, 'the Rezutin defendcants 

continued in their quest to establish an individual reliance and causation requirements. under , 

the Act. This Court quiCkly dismls$ed the idea that reliance was required based on the plain 

language onhe-Act: 

W.Va.cod~, 46A-6-102ff)J13} f19961prohibits the "act, use or employment by 
any person of any deception, fraud~ fa.Jse pretense-, false promisecor 
misrepresentationJ or the concealment, suppression or omission of any materiar 
faawithinte_nt that others rely upon such concealment, suppression or 
omission, in conn ection with tbe saJe or -advertisement of any goods orservice5, 
wheth.er or notony person- has in fact been- miS-led, deceived orda-maged 
thereby. 111& 

Tile Court tben_proceeded to address the Defendant's arguments that causatioowas required: 

lAid: at-po *20-21lfootnotes omitted}. In making the explicit holding that Rule 23(b}(l-}'s 
predominan£e-requirement co-ufd-not bernet because reliance-was required, the Rezu/in Ci'fcuit 
Court expUcitly relled upon an unpublished federal court opinion interpreting the Act as 
requiring prouf of reli-ante. Id. at n. 184 ("State' of West Virginia-v. Secretary of Education, 1993 
WL 54573Q, *12-13 (S.D.W.Va. Sept. 3D, 1993) (denying_ class certi-fication of claims under the 
Consumer Protection Act because- of the'need for aninrlividuatized, case-by-case investigation 
of what misrepresentation ea-chmember of the putative- class relied upon')). 

15Jn re West Virginia Rezulin Litigation1- 214 W. Va. 52, 76, 585 5. E.2d 52, 76 (2003}. 

161n re West Virginia RezuJin Litigation" 214 W.Va'. at 7-4~ 585 S.E.2d at 74 (emphasis by 
Court). 
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Furthermore) the defendants contend that each individual plaintiff will be 
. ,equiredto·'5how~under the Consumer Protection Act, that ,the defendants . 
. cQmmit~.danJlnfair. traclellrqc~ice,orQttr~rYJQlqtiQnolfhe Ac;t t/rat,c'JJJ!5..ed the 
plfl;n~ifltobuy:Rezulin. The :defendants thereforearguethati because there are 
subst~ntlal indiviclui31 issues inherent in the plaJntiffs't;laims~ these:' fnclMd~aJ 
issues predominate over issues common totheclass~17 

tntheend, as,this Court made dear, therei-snoTequtrementtoprovereliance and"onty a slight 

requirementto prove causation: 

As stated pr-eviousJy, thedrcui-t court interpreted these two statutes as 
requiring that each putative class member wou,ld have to prove thata violation 
of the Consumer Protection Act caused him or her to purchase Rezulin, and to 
prove specific damages resulting.fro m that purchase. 

Other jurisdictions,interpreting statutes simUar to ours have concluded 
. that .' consumers. can meet the I ascertainable ·Ioss' requirement without. proving 
that the consumer suffered a specific monetary loss based upon the unfair or 
de.ceptivei:Jcts or prCictices. In tJ'le h~~l~g, Ci3~e of Hifl(hl,if/~ v. Am~ric(m MQtors 
CDrp~, 184 Conn. 607, 44OA.2d 810(1981), the court interpreted a Connecticut 

. statlJte. that .allowed .. a cause .of actlonbv'VHnyperson who suffers .any 
ascertainabielossof money or property , r-eaiorpersonai, as a resu~tof the use 
or employment of a method, act or practice prohibited by section 42-110b .... ' 
184Cooo. at 612, 440A.2d at 813. The Connecticut court concluded that the 
words 'any ascertainable lass' do not require. a ptaintiffto prove a specific 
amount of actual damages in 'Order to make out a prima facie 'case. 184 Conn. at 
612:613, 440A.2d 810~ 813:814. 

OUf conclusion finasJnltjaf support in the language chosen 
by the l~gislature when it framed§ 42;. 110g(a). Where drafters 
meant 'actualdamages,' theyempJoyed those exact words. The 
use of different terms within the same sentence of a statute 
plainly Unpiles that diff-ering meanings were intended. Moreover, 
the indusion of the word 'ascertainable' to modify the word 'loss' 
indicates that plaintiffs are not required to prove actual damages 
of a specific dollar amount. 'Ascertainable' means 'capable of 
beingdtscovered, observed,orestablished.' 

17ld~ at 72, 585 S.E.2d at 72 (emphasis added). 
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'L()ss' has been heret synonymous with d¢privation, . .... .. 

-detriment·andinjury. Uis-a -genericandrelative·term. 'Damage,' 
onthe.otherhanc:t, is only .aspeCles of lQss.TheJ.errn "10.ss" 
necessarityencompasses a broader meaning than the term 
'dil rn age: 

Whenever a.consumer has received something. other than 
what he bargained for, he bas suffered a 10ss of money or 
property. That Joss is ascertainable if iUs measurable even th.o"ugb 
the precise amount of the loss is notknown.CUTPA 'is not 
designed to.afforda remedy for trifles.lnonesense the huyer has 
lost the purchase price of the item because he parted with his 
money: reasonably expe.cting to receive a particular item or 
service. When theproductfaifs to measure up, the consumer has 
been injured; he has suffered a loss. In another sense he has lost 
the benefits of thepToduct which he was led to believe he had 
purchased. That the Joss does not consist of a diminution in value 
is immaterial, althougn obviously such diminution would satisfy 
the statute. 

184Cooo. at613i 440A2dat-814(citations·omtttedJ. See a/sal Scotty. Western· 
In~~rn. S.tJrplu$ SClIe:$., 1(1C.~ ~(57 Or~ sn, Sl5, 517 P ,2et 6(51, (562-(53 (19731 ("t;Jneter 
the statute. there isoone.ed to· aUegeor prove the amount of the 'ascertainable 
. loss'; the. plaintiff is only claiming the minimum of$200 whictJ is recoverable if an 
ascertainable loss of any amount is proved .... 'Ascertainabte~ can reasonably be 
interpreted to mean, capable of bejng discovered, observed or established. As 

we have already stated .. the amount of the loss is immaterial if only $200 is 
sought.");.Miller v. American Family Publishers ... 28.4 N..JSuper. 67, 87:"89, 663 
A.2d 643, 655 (1995) (liTo satiSfy the 'ascertainable loss' requirement, a plaintiff 
need prove only that he has purchased an itempartiaJly as. a result of an unfair 
or deceptive practice or act and that the item is different from that for which he 

. bargained."). 

We cgnG!l,Ide that for a consumer to rnak,e out a primer/aeie case to 
recover damages .. for 'any ascertainabie. ross' underW~Va.Code, 46A~6-106. the 
consumer js not required to a])ege a specific amount of .actual damages. If the 
consumer proves that he or she has purchased an item that is different from -or 
inferjor to that for which he bargajned~ the 'ascertainabJe Joss' requirement is 
satisfied .18 

18214 W;Va. at 74-75, 585 S.E.2d at 74-75. 
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Two conclusions can be drawn from this recitation of West Virginia case law on this 

subject. First, this Court has already decided that the answer to the certified question is a 

resounding no. While this Court has not held the doctrine of stare decisis sacrosanct, the 

doctrine does have significant weight: 

The Court has said often and with great emphasis that the doctrine of 
stare decisis is of fundamental importance to the rule of law. Although we have 
cautioned that stare decisis is a principle of policy and not a mechanical formula 
of adherence to the latest deCiSion, it is indisputable that stare decisis is a basic 
self-governing principle within the Judicial Branch, which is entrusted with the 
sensitive and difficult task of fashioning and preserving a jurisprudential system 
that is not based upon Itan arbitrary discretion." The Federalist, No. 78, p. 490 (H. 
Lodge ed. 1888) (A. Hamilton). 

Our precedents are not sacrosanct, for we have overruled prior decisions 
where the necessity and propriety of doing so has been established. 
Nonetheless, we have held that any departure from the doctrine of stare decisis 
demands special justification.19 

No special justification has been advanced here. Notably, WVAJ is not aware of a single 

legislative attempt to overturn these precedents regarding proof of reliance in the over ten 

years since this Defendant first faced the issue in Burch, supra. Indeed, it seems that only the 

pharmaceutical manufacturers and others who commit consumer fraud are interested in 

imposing the reliance requirement. 

19Murphy v. Eastern American Energy Corp., 680 S.E.2d 110, 116 (2009) (quoting 
Patterson v. McLean Credit Union, 491 U.S. 164, 172, 109 S.Ct. 2363, 105 L.Ed.2d 132 (1989) 
(Citations and internal quotations omitted)). 
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S~c()nQ, the longs.ti:mdin.g, cpnsistent int~rpretatiQn of the Act as notrequJringreliance 

go_esa _long way towards re.futing the horribles _the Qefel1dant _and itsami.cuspo_sit __ in their 

briefs. As the above recitation makes clear, a numberofpharmaceuticaJ dassractions· have 

been litigated jnthis State after a fjndingthatno proof ofjndividual reHancewas req,Ujred 

under the Act. The Defendant offers no specific-horror stories arab-uses asa res,ult-cf- !be 

settJements.appro.vedill those cases. 

This Court and the Circuit COurts have consistent~y held that proof of lndividual r-el-iance 

js- not required .of a prjvate plaintiff. This result is-c.onsistent with the plain language of the Act. 

The Court should either dismiss the certified question as improvidently granted oranswe-r -it no.. 

II. -- WfST -VIRGINIA'SINTfRPRfTlON OFTH£ ACT AS NOT REQUIRtNGPROOfOF 
RELEIANtE IS ,ONS1STENTWITH TttE MAJ.ORITY RULE. 

A revi~w of the statutes and cases from other jurisdictions establishes that requiring 

_ proof reHanceisa minorityposltion. 

A few stateshaveexpUcit reliance requirements. 20_ Because the requirement is explicitly 

imposed by the legislature, these states are not persuasive here where the legislative. direction 

20IRd. Code Ann. § 24-5-0.5-4(a) (requking reliance "upon an uncured or incurable 
deceptive act"); Tex. Bus. & Com. Cade Ann. § 17.5O(a}-(1}(B} (Verflon SupP. 2005) {r-equiring 
th~t tlledeceptiveact or practic~ be "relied oJ, pya consumer totbe consumer's d~trirneflt"}; 

. Wyo. Stat. Ann. § 40-12-108(a) (2005:l ("A -person1'elying upon an u-ncuredunlawfuideceptive 
. trade practice maybt'ing an. action under this. act for. the. damages he has.actua/tysuffered asa 
consumer as a result·o-f such unlawf-u1 dece-ptlvetraciepractice."); see also Vt. Stat. Arm. tit. 9,§ 
2461(b) (1993) Jprovidjng a private right of action to "{alny cons.umer who contracts for goods 
or services in reliance uponfaise or fraudulent representations or practices prohibited: by ... 
[the act] ... or who sustains damages or injury asa result of any false or .frauduJent 
-representations or practices prohibited by (the actJ"). 

10 



is explicitly contrary. A few states do judicia/.ly impose reliance requirements.21 The vast 

majority, however, do not.22 Two conservative crit~cs ·of many aspects of state UDAP~aws and 

dedsions concede that most states do not require proof of reliance.23 The suggestion that this 

2iSee, e.g., Lynas v. Williams, 454 S.E.2d 570, 574 (Ga. Ct. App. 1995) (finding that 
"justUiab1e reliance"'is an essential element of a claim· under Georgia's Fair BusJness Practi.ces 
Act]; Philip Morris, Ihc" v. Angeletti, 752 A.2d 200, 234-39 {Md. 2000] (denying class 
certification while noting that action underconsume.r protection statutes would require a 
~hQwing of individual reliance); Weinberg v. Sun Co." 777A.2d442, 445-46 (Pa. 200l) {holding 
that because Pennsylvania'sURfair Trade Practices and Consumer Protection law is footed in 
fraud prevent jon, it is likely the legjslature intended torelain the common law elements of 
fraud,including reliance); see also Tim- T-arres Enters.v. Linscott, -416 N.W.2.e 670, 675 (Wis. Ct. 
App. 1987) (noting with approval the trial court's instruction that Itthere must be some actual 
consumer reiiance ... before awarding pecuniary damages"). 

22See, e1g., Att"y Gen. v. Wyndham Int']) {nc.,869 So. 2d 592, 598 (Fla. Dist. Ct. App. 
2004) (If When addressing a deceptive or unfair trade practice claim, the issue is not whether 
the plaintiff actually relied on the alleged practice,but whether the practice was Hkely to 
deceive a consumer aging reasonably in the .same circumstances .... IUlnUke fraud, a party 
assert~~g a deceptive trade :practice claim need not sh-owactual reliance on therepresentat-ion 
or omission at issue." (citing Davisv. Powertel, Inc., 776 So, 2d971, 973-74 (Fla. Dist. Ct~ App; 
2000))); see also Alicke v.MCI CQmmc'ns Corp., 111 F.3d 909, 912. {D.C.Cir. 1997};Smot;Jt.v. 
PhysiciansLi/e Ins. Co., 87 P.3d 545, 550 (N.M. Ct. App. 2003); Forbes v. Par Ten Group, Inc., 394 
S.E.2d -643, 650 (N.C. Ct. App. 1990}; Richards v. Beechmont Volvo, 711 N.E.2d 1088, 1090 {Ohio 
Ct. App. 1998); Peabody v. P.l.'s Auto Village, Inc;, 569 A.2d 460, 462 (Vt. 1989); PNR, Inc .. v. 
Beacon Prop. Mgmt, 842 So. 2d 773, 177 (Fta-.2003)(findlngthat a showing of reHance is not 
required but that the plaintiff must show that a consumer acting reasanabJy under the. 
circumstances would :have been misled); Sw. Starving Artists Group, Inc. v. State ex rei. Summer, 
364 So. 2d 1128, 113D(M~ss. 1978) (requiting a show1ng that the plaintiff woutd have acted 
differently had he or she known the actual facts); Blue Cross, Inc. v. Corcoran" 558 N.Y.S.2d 404j 

405 {N.Y. App. Oiv. 1990) {finding that a showing of r.eliance is not requiredbutthat the plaintUf 
must show that a consumer acting reasonably under the circumstances woLrld have been 
misled). Other states statutes do not require rel-ian.ce~ but do require some casuaJ connection 
to the vioJation of the law. See Haesche v. Kissner, 640 A.2d 89, 93-94 (Conn. 1994); Morris v. 
Osmose Wood Preserving) 667 A.2d624,634{Md. 1995); Gennariv. Weichert Co. Realtors,691 
A.2d 3S0., 366-67 {N.J. 1971}. 

23Victor E.Schwartz & Cary Silverman, Common";Sense Construction of Consumer 
Prot.ectionActs, 54J<ansasl. -Rev~ 1,18(2006) 
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Court would be outside the mainstream if it upholds estabUshed West VirginIa law is cleady 

false. 

Finallv,. interpreting. the Act as requiring reliance is C()ntrary to many policies that 

underlie the statut~. First,. it is no accident that it is clefemiants opposingcJass actions th.~tse.ek 

to imAAse an individual reliance: requirement - thecle:~raim is tooefeat class c.e!"!!£icatiol':'l. 

JudiciaUy imposing. a. reliance.requirement is inconsistent. with the .JegisJa·tive . .choices 

made in establishing the statute and this Cou·rt'sprecedents. first, as this Court has recognized, 

the legislature expUcitly left out class action bans present in the model. act upon whkh the 

W. Va·. Statute is based.24 Moreover, this Court has explicitly held that contractual restrictions 

-on the right t(l bf1ng consumer protection class actions are unconscionabte and 

unenforceable.25 i:f this 'Court wiU not permit parties to contractuaHy waive class reHefoo'Jl)ubtic 

policy grounds, it should not strajn to adopt constructions of the Act that may have 

5ubstantialfythe same effect. 

CONCLUSION 

For the reasons noted herein, this Court shoufd either dismiss this case as improvrdently 

granted or answer the certified' question no. 

24See Orlandq, supra n. 6 {noting that the Uniform Consumer Credit Code contains class 
action bans that were omitt-ed from the Actin West Virginia,). 

25State ex reI. Dunlap v.8erge~ 211 W.Va. 549, 564, 567 S..E.2d 265., 280(2002)~. 
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