No. 35300

IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

IN THE MATTER OF:
PARKERSBURG BPO
ELKS LODGE #198,
(PARKERSBURG BPO H L E
ELKS LODGE #198, | :

Appellant/Pgtltloner below, JAN 6 2010
V.

S EORY L. PERRY, 11, CLEI?A:(LS
UPREME COURT OF AP

THE WEST VIRGINIA STATE OF WEST VIRGINIA
LOTTERY COMMISSION,

Respondent.

WEST VIRGINIA STATE LOTTERY COMMISSION’S BRIEF

SCOTT E. JOHNSON (WVSB No. 6335)
ASSISTANT ATTORNEY GENERAL
Attorney General’s Office

Building 1, Room W-435

1900 Kanawha Boulevard, East
Charleston, West Virginia 25305

(304) 558-2522




No. 35300

IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

IN THE MATTER OF:
PARKERSBURG BPO
ELKS LODGE #198,

(PARKERSBURG BPO
ELKS LODGE #198,

Appellant/Petitioner below,

V.

THE WEST VIRGINIA STATE
LOTTERY COMMISSION,

Respondent.

- WEST VIRGINIA STATE LOTTERY COMMISSION’S BRIEF

L.
INTRODUCTION
In this case, the circuit court concluded that West Virginia Code of State Rules § 179-
7-2.2.b is a valid interpretive rule. Because the rule is consistent with the West Virginia
Administrative Procedure Act, the circuit court was clearly correct.
II.
FACTS

“[Tle Legislature. . . vests tremendous and broad authority in the lottery commission
and the lottery.” 65 W. Va. Op. Atty. Gen. 5 (Apr. 20, 1993). See also W.Va. Code § 29-22-1

(“The Legislature finds and declares that the purpose of this article is to establish and



implement a state-operated lottery under thé supervision of the state lottery commission
and the director of the state lottery office who shall be appointed by the governor and hold
broad authority to administer the system in a manner which will provide the state with a
highly efficient operation.”). West Virginia Code § 29-22-5(a)(1) authorizes the Lottery
Commission to promulgate rules under the West Virginia Administrative Procedures Act.
Under this grant of authority, the Lottery Commission (herein “Commission”)
promulgated—after notice and comment-West Virginia Code of State Rules § 179-7-2.2.b,
an interpretive rule providing, “Licensed limited video lottery location approved by the
commission, as the term is found in W. Va. Code § 29-22B-1201(a), means the location in
excess of the following straight-line distances from any of the following places: The location
is at least three hundred feet from a church, school, daycare center, or the perimeter ofa
public park][.]”

The Elks Lodge # 198 sought an LVL License, buf the Commission denied the LVL
License since the location of the Elks’ lodge was less than 300 feet from Saint Francis Xavier
Roman Catholic Church and Trinity Episcopal Chuch.

III.
STANDARD OF REVIEW

“Interpreting a statute or an administrative rule orregulation presentsa purelylegal
quesﬁon subject to de novo review.” Syl. Pt. 1, Appalachian Power Co. v. State Tax Dep't,
195 W .Va. 573, 466 S.E.2d 424 (1995). Notwithstanding this de novo standard, a courtis
not entirely free to substitute its own judgment fof that of an administrative agency, as
“[i]nterpretations of statutes by bodies charged with their administration are given great

weight unless clearly erroneous.’” Syl. pt. 4, Security Nat'l Bank & Trust Co. v. First W. Va.
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Bancorp., Inc., 166 W. Va. 775, 277 S.E.2d 613 (1981).” CB&T Oper. Co., Inc. v. Tax
Cpmm’r, 211 W. Va. 19é, 202, 564 S.E.2d 408, 412 (2002). Therefore, “[a]n inquiring
court-even a court empowered to conduct de novo review-must examine a regulatory
iﬁterpretation of a statute by standards that include appropriate deference to agency
expertise and discretion.” Appalachian Power Co. v. State Tax Dep’t, 195 W.Va. 573, 582,
466 S.E.2d 424, 433 (1995). |

Further, because the West Virginia Constitution generally prohibits gambling and
permits it only in certain, limited instances, the LVL statute must be strictly construed. See
State v. Opelousas Charity Bingo, Inc., 462 So.2d 1380, 1384 (La. Ct. App. 1985) (“Since
R.S.33:4861.1etseq. was enacted as an exception to LSA-Const. Art. 12, § 6 which demands
the suppression of gambling, it shall be strictly construed.”). See also PPI, Inc. v.
Department of Business and Professional Regulation, Div. of Pari-Mutuel Wagering, 698
So.2d 306, 308 (Fla. Dist. Ct. App. 1997) (“The penny-ante statute is an exception to long-
standing Florida law that prohibits all such forms of gambling; as such, it is to be strictly
construed.”); West Indies, Inc., v. First Nat. Bank of Nev., 214 P.2d 144, 154 (Nev.1950)
(“Considering the limitations placed by law upon the license, the special class of industry
licensed and its deleterious effect, the fact that itis in contravention ofthe common law, the
fact that it is a statute granting special privileges, we entertain no doubt but that the statute
is one meriting strict construction against the licensee[.]”). In other words, “[s]tatutory
provisions which authorize the carrying on of a gambling business should be strictly
construed and every reasonable doubt so resolved as to limit the powers and rights claimed
under its authority.” Standard Tote Inc. v. Ohio State Racing Commission, 121 N.E.2d 463,

470 (Ohio Ct. Com. Pl.1954).



Under Syllabus point 2 of Appalachian Power Co., “[ilnreviewing arule. .. of an
~ administrative agency, a West Virginia court must first decide whether the rule is
interpretive or legislative. If it is interpretive, a reviewing court is to give it only the
deference it commands. If it is a legislative rule, the court first must determine its validity.
Assuming its validity, the two-pronged analysis from Chevron U.S.A., Inc. v. Natural
Resources Defense Council, Inc., 467 U.S. 837, 104 S. Ct. 2778, 81 L. Ed.2d 694 (1984),

should be applied.” However, “[b]eing concerned with legislative rules only, Chevron
simply did not deal with the level of consideration a court should give to an interpretive
ruIe.” Appalachian Power Co., 195 W. Va. at 583 1n.6, 466 S.E.2d at 434 n.6. Thus, while

ba2d

“interpretive rules ... enjoy no Chevron status as a class[,]”” Long Island Care at Home,
Ltd. v. Coke, 551 U.S.158, 172 (2007) (citaﬁon omitted) (emphasis in original), individual
rules may, nevertheless, be entitled to Chevron deference. In the years since Chevron and
Appalachian Power Co., courts have looked to an institutional basis for applying Chevron
deference rather than brigilt line rules. “Chevron is best explained by a more pragmatic set
of institutional concerns aimed at improving the quality of agency aecisions and the
accountability of the process that produces them.” Jim Rossi, Antitrust Process and
Vertical Deference: Judicial Review of State Regulatory Inaction, 93 Iowa L. Rev. 185, 215
(2007).

Rule 2.2b was adopted with notice and comment, West Virginia Regulation Text-
Netscan, 2008wvcpoo2aft256, Notices of Comment Period Sep 12, 2008, Lottery
Commission, 2008 WV REG TEXT 156332 (NS). Indeed, in the years since Chevron and

Appalachian Power Co., courts have examined the underlying basis for according Chevron

deference rather than simple bright line rules. In other words, “[i]nterpretive regulations

4



of this sort, when subject to a notice and comment procedure, are reviewed deferentially,
under the criteria articulated in Chevron U.S.A., Inc. v. Natural Resources Defense Council,
Inc., 467 U.S. 837, 104 S. Ct. 2778, 81 L. Ed.2d 694 (1984), and its progeny.” Kikalos v.

C.I.R., 190 F.3d 791, 795 (7® Cir. 1999).}
IV.

ARGUMENT
The Administrative Procedures Act provides that an interpretive rule is every rule
adopted by an agency “independently of any delegation of legislative power which is

intended by the agency to provide information or guidance to the public regarding the

*Appalachian Power Co., stated (in a footnote, without examples, and without any citation
to authority) that “[t]here is, indeed, a great danger in giving Chevron deference (and often
legislative effect) to rules promulgated without the benefit of legislative oversight.” 195 W, Va, at

583 7, 466 S.E.2d at 434 n.7.
But, Chevron itself observed:

Judges are not experts in the field, and are not part of either political branch of the
Government. Courts must, in some cases, reconcile competing political interests,
but not on the basis of the judges’ personal policy preferences. In contrast, an
agency to which Congress has delegated policy-making responsibilities may, within
the limits of that delegation, properly rely upon the incumbent administration’s
views of wise policy to inform its judgments. While agencies are not directly
accountable to the people, the Chief Executive is, and it is entirely appropriate for
this political branch of the Government to make such policy choices-resolving the
competing interests which Congress itself either inadvertently did not resolve, or
intentionally left to be resolved by the agency charged with the administration of the
statute in light of everyday realities.

Chevron, 467 U.S. at 865-66. Indeed, regular legislative oversight is provided by the requirement
that Commission members be appointed by the Governor with the advice and consent of the
Senate, W. Va. Code § 29-22-1(a), and that the Commission provide regular reports to the Joint
Committee on Government and Finance and the Legislature as a whole Id. § 29-22-1(e), § 29-22-
20(a), (b). See Kenaitze Indian Tribev. State of Alaska, 860 F.2d 312, 316 (9™ Cir. 1988) (“Federal
agencies are also entitled to deference because their activities are subject to continuous
congressional supervision by virtue of Congress’s powers of advice and consent, appropriation, and
oversight.”). And, of course, the federal government has function for decades with administrative
rules promulgated solely by federal agencies without any catastrophe or cataclysm.
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agency’sinterpretations, policy or opinions upon the law enforced or administered byitand
which is notintended By the agency tobe determinative of any issue affecting private rights,
privileges or interests . . ..” W. Va. Code § 29A-1-2(3). “An interpretive rule may not be
relied upon to impose a civil or criminal sanction nor to regulate private conduct or the
exercise of private rights or privileges nor to confer any right or privilege provided by law
and is not admissible in any administrative or judicial proceeding for such purpose, except
where the interpretive rule established the conditions for the exercise of discretionary
power as herein provided.” Id. Thus, “[w]here any provision of th[e] code lawfully commits
any decision . . . or judgment to the sole discretion of any agency or any executive officer
or employee,. the conditions for the exercise of that discretion, to the extent that such
conditions are not prescribed by statute or by legislative rule, may be established by an
interpretive rule and such rule is admissible in any administrative or judicial proceeding to
prove such conditions|.]” Id.

- The Elks assert Rule 2.2.b is invalid because: (1) it is in reality a legislative rule
becauseit affects private rights; and, (2) it exceeds the authority the Legislature has granted
to the Commission. These arguments are unavailing.

A. West Virginia Code of State Rules § 129-7-2.2.b does not affect
private rights.

The Elks argue that the granting of an LVL license is a private right or privilege that
does not falls within the interpretive rule provision of the West Virginia Administrative
Procedures Act. This is in error.

The Elks have “no right to a license or to the granting of the approval sought. Any

license issued or other commission approval granted pursuant to the provisions of this



articleis a revocable privilege and . .. The licensing, control and regulation of limited video
lottery by the state does not create . . . the accrual of any value to the privilege of
participation in any limited video lottery activity . . . .” W. Va. Code § 29-22B-203(1) &
(2)(d). Further, West Virginia Constitution Article 6, Section 36 requires a lottery to be
“regulated, controlled, owned, and operatéd by the State[,]” which is consistent with the
LVL Act. Syl. Pt 9. State ex rel. Cities v. West Virginia Econ. Dev. Auth., 214 W. Va. 277,
588 S.E.zd\655 (2003).

“Itis well established that a state can authorize itself to conduct a lottery and not give
thatsame right to private individuals.” Tworek v. United States, 46 Fed. Cl. 82,86 (2000).
This is what the State has done here. See State ex rel. Cities, 214 W. Va. at 291, 588 S.E.2d
at 669 (rejecting claim that the lottery machines are privately operated, controlled, and
owned). Those who apply for LVLIlicenses do so basically as volunteers for the state lottery
system (even though they are entitled to a portion of the monies generated by the operation
of their licensed games). Compare Tworek, 46 Fed. Cl. at 89 (money made by charities
conducting bingo games is “a far cry from the Tworeks’ offering of gambling to their bar
patrons, while accruing profits for themselves only.”); Medina v. Rudman, 545 F.2d 244,
251 (1% Cir. 1976) (“Given the social evils associated with gambling and the state’s revenue
interests, the state’s choice of means in the selection of licensees is entitled to prevail over
the private interests of potential investors.”).

Further, licensees have no any property right in the license issued pursuant to this
article, no right to alienate the license, no vested right in a license, nor the accrual of any
value to the privilege of participation in any limited videolotteryactivity. W.Va. Code§ 29~

22B-203. See also Bukhtia v. Bureau of State Lottery, 475 N.W.2d 475, 478 (Mich. Ct. App.
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1991) (no constitutionally protected property interest in a lottery license); R.V.H., Third,
Inc.v. State Lottery Com’n, 716 N.E.2d 127,130 (Mass. Ct. App. 1999) (no property interest
in unissued Keno license); Tworek, 46 Fed. Cl. at 89 (no “fundamental constitutional right
to operate a gambling enterprise.”). Thus, unlike a license that the state issues regulating
conduct that is purely private—where the underlying conduct of using the license advances
no state interest (for example, a driver’s license)—an LVL license is indisputably used to
further a purely government purpose, the Qperation of a state owned and operated lottery.
Cf. American Civil Liberties Union of Tennessee v. Bredesen, 441 F.3d 370, 378 (6" Cir.
2006) (noting that if the state paid drivers to display on license plates a particular messa.ge
the government wished to advance, then the speech would indisputably be goverhment
speech and not private speech).” The constitutional requirement of Article VI, § 36, which
firmly requires that any lottery be under the aegis of the State, is determinative in the
present case. Arnold Agency v. West Virginia Lottery Com'n, 206 W. Va. 583, 592, 526

S.E.2d 814, 823 (1999). Rule 2.2.b does not, therefore, regulate the kind of private rights

*The danger posed by the private operation of a lottery as a business for profit is well
established in American History.

Lotteries, which had their beginnings in antiquity, came to America from Europe.
American colonists used this method extensively for the raising of funds for the
carrying on of governmental functions. In some instances licenses to operate
lotteries were granted to private lottery companies, which conducted the lottery as
a business for their own profit. Perhaps the most famous of these was the powerful
Louisiana Lottery. Its promoters made enormous profits at the expense of its
participants. Their greatwealth gave them a powerful influence on the politics of the
state. Opponents of the lottery found it increasingly difficult to combat this
influence. But gradually the serious financial drain caused by this and other
lotteries, the high incidence of fraud in conducting them, and economic depressions
led to public agitation against them. State after state passed laws prohibiting them
until they were in disrepute.

Cudd v. Aschenbrenner, 377 P.2d 150, 153 (Or. 1962).
8



or privileges that would make it a legislative rule. Therefore, the Elks claim on this ground

patently fails.

B. West Virginia Code of State Rules § 129-7-2.2.b is valid under the
Administrative Procedures Act and is entitled to Chevron deference.
In Appalachian Power, this Court explained in Syllabus Points 3 & 4 the schema for

evaluating administrative rules:

3. Judicial review of an agency’s legislative rule and the construction of
a statute that it administers involves two separate but interrelated questions,
only the second of which furnishes an occasion for deference. In deciding
whether an administrative agency’s position should be sustained, a reviewing
court applies the standards set out by the United States Supreme Court in
Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S.
837,104S. Ct. 2778, 81 L. Ed.2d 694 (1984). The court first must ask whether
the Legislature has directly spoken to the precise question at issue. If the
intention of the Legislature is clear, that is the end of the matter, and the
agency’s position only can be upheld if it conforms to the Legislature’s intent.
No deference is due the agency’s interpretation at this stage.

4. If legislative intent is not clear, a reviewing court may not simply
impose its own construction of the statute in reviewing a legislative rule.
Rather, if the statute is silent or ambiguous with respect to the specificissue,
the question for the court is whether the agency’s answer is based on a
permissible construction of the statute. A valid legislative rule is entitled to
substantial deference by the reviewing court. As a properly promulgated
legislative rule, the rule can be ignored only if the agency has exceeded its
constitutional or statutory authority or is arbitrary or capricious. W. Va.

A Code, 29A-4-2 (1982).

The Limited Video Lottery Act provides that “[v]ideo lottery terminals allowed by
this article may be placed only in licensed limited video lottery locations approved by the
commission[,]” W. Va. Code § 29-22B-1201(a), but it does not elucidate what a “licensed
limited video lottery location[] approved by the commission” is. The Elks seek to support

its position by reference to the circuit court decision in Kokochak v. West Virginia State



Lotte;y Comm’n, No. 35229. Inthat case, the circuit court looked to W. Va. Code § 29-22B-
1202 and concluded that this later provision-requiring anew LVLlicensee to be at least 150
feet away from an established LVL licensee—was the only distance limitation the Lottery
could enforce applying the principle of expressio unius est exclusio alterius. Expressio unis
does not apply under Chevron.

“Importantly, expressio unius is not a rule of law, but merely an aid to construing
an otherwise ambiguous statute.” Statev. Euman, 210 W. Va. 519,524,558 S.E.2d 319, 324
(2001) (per curiam) (McGraw, J., cbncurring). “[Clourts have frequently admonished that
‘[t]lhe maxim is to be applied with great caution and is recognized as unreliable.”” Id.
(quoting Director, Office of Work. Comp. Programs v. Bethlehem Mines Corp., 669 F.2d
187, 197 (4th Cir.1982)). And “[s]cholars have long savaged the expressio canon.” Cheney
R. Co., Inc.v. I.C.C., 902 F.2d 66, 68 (D.C. Cir. 1990).% Indeed, where an administrative
agency is involved, expressio unius is a dead letter. “Whatever its usefulness in other
circumstances, however, this canon has little force in the administrative setting.” Texas
Rural Legal Aid, Inc. v. Legal Serv. Corp., 940 F.2d 685, 694 (D.C. Cir. 1991). See also
Cheney R. Co., Inc. v. I.C.C., 902 F.2d 66, 69 (D.C. Cir. 1990) (“Whatever its general force,

we think it an especially feeble helper in an administrative setting, where Congi;ess is

%In the past, this Court has looked to the District of Columbia Circuit as providing
persuasive case lawbecause of its expertise in the interpretation of the Freedom of Information Act.
Farley v. Worley, 215 W. Va. 412, 420 1.7, 599 S.E.2d 835, 843 n.7 (2004). The decisions of that
particular court should also be of significant persuasive value here, since the D.C. Circuit “presides
over a docket originating in the federal seat of government that is dominated by difficult and
complex issues of administrative law[,]” Thomas E. Baker, Intramural Reforms: How the U.S.
Courts of Appeals Have Helped Themselves, 22 Fla. St. U. L. Rev. 913, 914 (1995), which has
resulted in that court, “as a practical matter [developing into] an expert administrative judiciary[.}”
Paul Verkuil, Crosscurrents in Anglo-American Administrative Law, 27 Wm. & Mary L. Rev. 685,
711 (1986).
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presumed to have left to reasonable agency discretion questions that it has not directly
resolved.”); Whetsel v. Network Prop. Serv., 246 F.3d 897, 902 (7™ Cir. 2001) (same);
Iowa Network Serv., Inc. v. Qwest Corp., 385 F. Supp.2d 850, 892 (S.D. Iowa 2005)
(same). Likewise, academics have observed that “[t]he view that the expressio unius
principle is defeated by Chevron seems correct, since that canon is a questionable one in
light of the dubious reliability of inferring specific intent from silence.” Cass R. Sunstein,
Law and Administration after Chevron, 90 Colum. L. Rev.2071, 2109 n. 182 (1990);
Jonathan B. Cleveland, Comment, Variable Annuity Life Insurance Company v. Clarke:
A Second L;Jok at National Bank Annuity Sales and 12 U.S.C § 92, 78 Minn. L. Rev. 911,
936-37(1994) (“courts should notrely on the expressio unius rule of statutory construction
to determine Congress’s intent under the first step of Chevron.”).

Furthermore, Chevron applies when a statute has “directly spoken to the precise
question‘ ‘at issue.” Where a statute is silent, it has not (and cannot have) spoken—directly
or otherwise—to the precise question at issue. See Texas Rural Legal Aid, Inc. v. Legal
Services Corp., 940 F.2d 685 (D.C. Cir. 1991); Cleveland, Variable Annuity Life Insurance
Company v. Clarke, 78 Minn. L. Rev. at 942 n.151. Thus, the statute is silent as to the issue
of other distance requirements and Chevron applies.

Moreover, West Virginia Code § § 29-22B-1201 and 1202 did not specifically state
that no other distance limitations could be imposed which weighs against the Circuit Court’s
decision. Clinchfield Coal Co. v. Federal Mine Safety and Health Rev. Comm’n, 895 F.2d

773, 779 (D.C. Cir. 1990) (emphasisin original) (“Clinchfield would obviously have a better
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case if provision for interest were made elsewhere within § 111.”).*

Finally, “an equally pertinent canon of interpretation states that a [legislative]
decision to prohibit certain activities does not imply an intent to disable the relevant
administrative body from taking similar action with respect to activities that pose a similar
danger.” Texas Rural Legal Aid, Inc. v. Légal Serv. Corp., 940 F.2d 685, 694 (D.C. Cir.
1991). “[I]t [i]s not[,] ‘a reasonable canon of interpretation that the draftsmen of acts
delegating agency powers, as a practical and realistic matter, can or do include specific
consideration of every evil sought to be corrected. . . .. *” Mourning v. Family Pub. Serv.,
Inc. 411 U.S. 356, 372 (1973) (citation omitted). State of Texas v. American Tobacco Co.,
14 F. Supp.2d 956, 964 (E.D. Tex. 1997) (expressio unius “is problematic, because it
assumes that a legislative body considers all conceivable issues that may arise and seeks to
address them all by only addressing a few.”) “[S]uch prescience, either in fact or in the
minds of Congress, does not exist. Its very absence, moreover, is precisely one of the
reasons why regulatory agencies such as the Commission are created, for it is the fond hope
of their authors that they bring to their work the expert's familiarity with industry
conditions which members of the delegating legislatures cannot be expected to possess.”
Mourning,411 U.S. at 372 (citation omitted). See also Entery Corp. v. Riverkeeper, Inc.,
129 S. Ct. 1498, 1508 {2009) (silence in the relevant act may “convey nothihg more than
a refusal to tie the agency’s hands”). See Quesenberry v. Estep, 142 W. Va. 426, 446, 95
S.E.2d 832, 844 (1956) (the purpose of administrative agency authority is to provide an

agency with the flexibility and authority necessary to protect the public). All of which is

“This would, of course, also apply to West Virginia Code of State Rules § 179-5-34.
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completely consistent with the West Virginia APA.

Under the APA, an interpretive rule may be employed to establish the conditions for
the exercise of exclusive agency discretion. W. Va. Code § 29A-1-2(3). The only agency
empowered to approve locations is explicitly the Commission. The authority of the
Commission must be extremely broad to provide it the maximum discretion in operating
an LVL system that must balance a number of considerations for effective functioning. See
Club Ass’n.v. Wise, 293 F.3d 723, 724 (4™ Cir. 2002) (“The avowed purpose of this [LVL]
was to establish a single state owned and regulated video lottery thus allowing the State to
collect revenue therefrom, control the operators of the machines, and stem the proliferation
of gambling in the State.”).

The exclusive right to approve locations is vested with the Respondent which brings
the Rule 2.2b clearly within the ambit of the agency discretion portion of W. Va. Code §
29A-1—2(3). And, in so doing, the interpretive rule is limited only when “such conditions
are ... prescribed by statute or by legislative rule[.]” Thus, West Virginia Code § 29A-1-
2(c) creates nof a negative on agency authority, but imposes the an affirmative obligation
on the Legislature. That is, the Legislature must specifically and explicitly speak to create
conflict between a positive statute and the interpretive rule to invalidate the interpretive
rule — an interpretive rule cannot be invalidated (in the agency discretion sphere at least)
by Legislative silence. All West Virginia Code § 29-22B-102 does is to establish a minimum
requirement—it does not establish an exhaustive criteria.

C. Applying Chevron deference clearly supports the validity of West
Virginia Code of State Rules § 129-7-2.2.b.

Under Appalachian Power and Chevron, “if the statute is silent or ambiguous with
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respect ‘Eo the specific issue, the question for the court is whether the agency’s answer is
based on a permissible construction of the statute.” Chevron, 467 U.S. at 843. “The court
need not conclude that the agency construction was the only one it permissibly could have
adopted to uphold the construction, or even the reading the court would have reached if the
question initially had arisen in a judicial proceeding.” Id. at 843 n.11. The agency “view
governs if it is a reasonable interpretation of the statute-not necessarily the only possible
interpretation, nor even the interpretation deemed most reasonable by the courts.” Entergy
Corp., 129 S. Ct. at 1505.

Here, the Commission must balance allowing the State to collect income from the
lottery, controlling the operators of the machines, and stemming the proliferation of
gambling in the State, see State ex rel. Cities, 214 W. Va. at 289, 588 S.E.2d at 667; Club
Ass’n. v. Wise, 293 F.3d 723, 724 (4™ Cir. 2002), with its attendant undesirable secondary
effects such as a tendency to attract an undesirable number of transients; deflating real
property values; blighting residential and commercial areas; and impeding the
development of businesses and residences. 2A Matthews Municipal Ordinances § 39:308.
Additionally, the presence of video lottery terminals near schools, daycares, churches, and
public parks exposes impressionable young people, families, and persons who seek church
assistance, to the effects of gambling with all its consequencés. Eg.,
egov.oregon.gov/DHS/addiction/gambling/brochures/pgo7teachers2teens.pdf (early
exposure to gambling contributes to some students developing gambling problems);
www.pgcb.state.pa.us/files/compulsive/ccgp_docs/CCGP_Talking_to_Students_Abo
ut_Gambling.pdfGambling (same); Among Adolescents And Young Adults Associated

With Psychiatric Problems, Science Daily (Nov. 5, 2005) (“Adolescent-onset gambling is
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associated with more severe psychiatric problems, particularly substance use disorders, in

adolescents and young adults.”). A distance limitations such as that contained in West

Virginia Code of State Rules § 179-7-2.2.b is well cousistent with the underlying purpose of ‘

the LVL Act. See, e.g., 2A Matthews Municipal Ordinances § 39:308.
V.

CONCLUSION

For the above reasons, this Court should reverse the circuit court.
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