
02/20/2009 09:24 
3134 3469-453 

304-3459453 WV RESEAPCH LEAGUE 

TN THE CIRCUIT COr.;RT OF K~1\A WHA COUNTY. \\·'"£ST VIRGINIA 

RONALD D. COBB and 
DEBORA.H HERRALD COBB. 

, . . , 
Plaintiffs, 

THOM.4"S S, DAUGHERTYan.d 
CHRISTINE A. DAUGHERTY 
(f!kia Cl-.nstine :K.lapproth), 
busband a...'1d wife 

Defendants. 

" 

C' 
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c 
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ORDER .DE:Kl'ING DEFEND_';r-"T~: ~10'J70NS TO SET ;4.~IDE 'F£~T AND 
MOIK:·f~. ;''01< NEW TRl..&..L 

.. ..... "''t !t 

em the 15
1 day of December, ::WOS. Cfu,lf.' the PlaintitTs. Ronald D. Coob &1"ld Deborah 

Herrald Cobb. 'by counsel. O. Gay E!more. Jr., and came the Defendants. Thom~sS Daugherty 

and Chris-rine A, Dam~hem·. bv counseL Georee A. Dau2'hertv. for hearing before this HOllorable ...... .. .,J V" _ _ '"-

Court upon Defendants' "Motion 10 Set Aside Verdict" and "MOtion fm New T:iaI.'· 

Tbe Defendants. 'by cQunsel also filed "Accompanying Affidavits'- which vm:e sworn to 

and verified by coumel in support of his M:ollons. all ofwr...ich were made part oftbe record. 

The Defendants assigned as Error the giving of comlic:ting Instructions, including the fa:::;t 

[hat th::: cor.i1icting Instruction was mislabeled as if offer-e.d by the Defendant. which was untrue. 

The Ddendants also moved m support of thi.$ GrCol.U1d of ECTor t.h.at co-.. msei had Deen de;nied 

opportunity 10 prepare counter Instructions. Court overruled tr.,lS Motlon to which the 

Defendants Objected and Excep!ed. 

The Defendru"lts also assjgned a;:; Error the denial as a matter oflav; \ivithout h:::a.ring any 

evid~nce: that the Defendants c('Iuld proceed to defend andpresem their Counterdai..rn based upon 

Illegal Aliuse of Civil Process. The DefendsJlts offered in their Affidavit case law SUPPOrtLl1g the 

fact thaI Illegal Abuse of Civil Process is a.'1 accepted cause of action lL'10er V,Test Virginia law , 

citing in their argument the case of Wayne C "un", Bank v. Hodges. 338 S. E 2d 102 (1985 l. ~\ 
'0 
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opinion I:y Justice McHugh, The Cour .. vv-erruled this assignment of Error as it had consistently 

.done during the many months prior til me TriaL The Cou.s.-r also excluded evide.nce of other 

abuses of civil process including making a.llegations against Federal Judge John Copenhaver in 

parr similar to the accusations made agai.:nsr the male Defendant alleging harassing of the female 

Plaintiff and nwnerous citations agains~ the Dt;fendants after Defendants refused to sell an 

easement to the Charleston City P!an..1'ling Comroission~ the Fire Department. unfounded 

allegations to the Ethics Com.'7littee 0:[' the West Virginia State Bar against former Defense 

Cow.""lsel in the same cas~ as the Jud~;;· .~ . ,':;lJP"e: sit .... lation. The Court overruled this Motion'to 

which the Defendants Objected and Excepted. 

The Defendants also assigned as Error the denial of Defendants' Motion to view a 

complaint made to Child Protective Services of West Virginia under Court sup::rvision, the Court 

havlng previously privately reviewed such complaint and advising Defense Counsel the name of 

the complaina..Tlt who happened to t."'1e fIrst cousin of the female Plaimiff 00 deposition the 

femaJe Plaintiff and her first cousin both denied the fIrst cousin had any knowledge of the 

conflict between the parries herein and since they denied it the Court ruled t.l:lat Defenda.Tlts were 

not entitled to know the facts and circlL."l1stances alleged in the CPS Complaint by the fIrst 

cousin. under COu"''i supervision. in order to confront and discredit the female Plaintiff and her 

cousin based upon the actual facts of the Complaint. thus denying the right of the Defendants to 

confront and test credibility. as a matter of l.aw. The Court ovenuled this h1otion to wbich the 

Defendants Objected and Excepted. 

In addition, the Defense assigned as Erro, the denial by the CQurt on numerous occasions 

of a Motion for a More Particular Statement. The Plaintiffs aUeged every conceivable possible 
, 

type of Easement set forth in Michies Jurisprudence requiring the Defendants to defend them all 

before tbe jury. On the last day of trial the Court narrowed the issues to two Easements, to wit, 
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Easement by Implication and Easement by Equitable Est.oppeL The jury, after many hours of 

deliberation. found against the Defendants on the theory of Easement by Implication and the 

Defendant renewed their oq,jection repeatedly that the confusion would have been obviated and 

the Trial shortened materially had the CQWL granted a Motion for a More Particular Statement. 

The Court once again overruled this Assignment of Error to which the Defendants Objected and 

Excepted. the Court having never granted a Motion for a More Panicular Statement, as a matter 

oflaw. 

The Judgment Order of til!' -;::;?+.w.'! ~~d November 13. 2008 is attached hereto and 

incorporated herein by reference as Ex:.h.lbit A. 

At the end of arguments of counsel the Court overruled all of the Motions and 

Assignments of Error, to which the Defendants Objected and Excepted. 

In addition, Counsel for Defense renewed all Motions made du..-ing the Trial and the 

preliminary motions made prior to the t.riaI which the Cou..rt overruled and to which the 

Defendants Objected and Excepted. 

Dated: I). ... ~~ .. t>S 

George A. Daugberty. \VV Bar #94' 
DAUGHERTY LAW OFFICE 
P.O. Box 490 
Dunbar. v·.rv ~5064 

Approved by: 

1..).1 {:- o. Gay Elmore. Jr., VlV Bar #5487 
L, 1.;;)(0 'DJL ELMORE & ELMORE 

~~surnmers Su-.-et 
ZIlIhE(pNM leston~ W'\;' 25301 

~~~- e ~U 
~;;;;.~ C3> 
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA 

RONALD D. COBB and 
DEBORAH HERRALD .cOBB, 

Plaintiffs, 

v. 

THOMAS S. DAUGHERTY and 
CHRISTINE A. DAUGHERTY 
flk/a Christine Klapproth), 
husband and wife, 

Defendants. 

Civil Action No.: 05·C-1963 
Judge James C. Stucky 

JUDGMENT ORDER 
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This action came on for trial before the Court and ajury, The Honorable Judge James C. 

Stucky, presiding on September 8, 9, 10, 11 and 12, 2008. The issues having been duly tried, the 

jury on September 12, 2008, b:y Verdict Form properly returned, with the jury polled and found 

as follows: 

1. We, the jury, find by clear and convincing evidence, the Plaintiffs, Ronald D. 

Cobb and Deborah Herrald Cobb, have established a right to an easement by 

implication? 

YES ---'X=-__ _ NO ______ _ 

2. We, the jury, find by clear and convincing evidence, that Plaintiffs, Ronald D. 

Cobb and Deborah Herrald Cobb, have established a right to an easement created 

by equitable estoppel? 



.-... .. ..-., 

.. ~ 

YEs. _____ _ NO X 

3. We, the jury, find by a preponderance of the evidence, that the Daugherty's fence 

crosses onto the Cobb property? 

YES X NO ______________ _ 

IF YOU ANSWERED YES TO NUMBER THREE, THEN COMPLETE THE 

FOLLOWING: 

We, the jury, find for the plaintiff and assess them damages in the amount of 

$ 0.00 

In accordance with the verdict of the jury, it is therefore ORDERED and ADJUDGED 

that Plaintiff is entitled to an easement by implication over Defendants' property, that 

Defendants' fence crosses onto Plaintiffs' property and that Defendants shall pays the costs of 

this civil action as taxed by the Clerk of this Court . 

The Clerk shall enter this Judgment Order as of this date and shall issue attested copies of 

the Judgment Order to all Counsel of record. 

ENTER: 


