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UNFAIR SURPRISE

Dallas Hughes was indicted for first degree fnurder on or about September 15,
2004. The first count of the indictment charged defendant with “unlawfuily, feloniously,
maliciously, willful|y; deliberately and with premedifation slay, kill and niurder one Sacha
Mitchell.” There can be no dispute regarding the critical purpose and importance p'l_aced
on the indictment and the language it contains. It is the most fundémental principle of -
criminal proceduire that the indictment shall provide specific and explicit notice of t'hle '
exact crime alleged, as well aé the elements of that crime. Accordingfy, the analysis
herein must begin with the language of the indictment and two simple questions 1) What
does the indictment contain? and, 2) What does the indictment not contéin? ,

| What Does the Indictment Contain? |

The indictment, in Count 1, does contain statutory language imposed by W. Va.

Code §61-2-1. Speciﬁba"y,_that section of the Code states that it shall not be necessary

to set forth the manner in which, or the means by which, the death of the deceased was

caused, but it shall be sufficieht in every such indictment to .charge that the deféndant
did feloniously, willfully, maIicioust, deliberately and unlawfully $|ay, kill énd rhurderfhe ‘
deceased. The indictment returned against Dallas Hughes does contain th’e |ahguage
“did feloniously, willfully, maliciously, deliberately and_ unlawfully slay, kill and murder,”
although not necessérﬂy in that order. The indictmenf returned also included additional
language in the form of one word...premeditation. By adding the term "premeditatibn”,
the indictment toék on a new and specific meaning, thereby narrowing the charge and_
notifying defendant that He was formal.ly charged‘ therein with the crime Of premeditated_ |

first degree murder.




The State argues in its brief at 25 that the addition of the term premeditation is
mere “surplusage”. The State argues at 25-26 that the addition of such surplusage has
no practical effect oh the indictment and further'assevrts that “Raleigh County
indictments for first degrée murder‘always specify the element of premeditation,
although such specificity is surplusage.” emphasis added.

Black’s Law Dictionary defines surplusage as extraneous, impertinent,
superfluous, or unnecessary matter. Premeditétion extraneous? Impertinent?
Superfluous and unnecessary? Hardly the definition of premeditation one normally
assigns. ltis absurd to imagine that the term premeditation is mere “surplusage” when
discussing the crime of first degree murder. This Court hés reasoned t‘hat the Wesf ‘
Virginia murder statute cont‘a.ins three broad categories of.homk‘:ide that constitufe firsf
degree murder‘1) rpoisohing or lying in wait, 2) premeditated killing and 3) felony murder.

Syllabus Pt. 6, State v. Sims, 162 W.Va. 212, 248 S.E.2d 834 (1978), emphasis added.

| Accordingly, while the State may regard premeditation as mere “surp|usa‘ge", this Court

has determined that, quite to the contrary, premeditation is a specific and integral

component of West Virgi_nia Code §61-2-1 that carries with it very specific méanihg and
consequences. | -

In support of its theory that premeditatioh is ‘srurpl,ursage,‘the State at 25-26
argues that “Raleigh County indictments for first dégree murder always spedify the -
element of prem‘e‘ditation, although such specificity is surplusage.” emphasis addéd.
Not only is it counterintuitive to always perform an act that one regards as having no
effect, it is likewise untrue that Raleigh County indictments for first degree murder

always specify the element of pfemeditation. ‘Onor about January 10, 2007, the



Raleigh County Grand Jury returned a single count indictment ag}ainst Donita Kay - |
Deberry, attached. In the singlé count returned against Ms. Deberry, the State charged
the defendant therein with first degree murder by virtue of “knowingly, feloniously,
willfUlly, maliciously, deliberately and unlawfully...slay, kill and murder.” Contrary to the
claims in the State’s brief at 25-26, the indictment does not include the term
“premeditation”.
Moreover, when carefully co_nsidered,vthe Stéte’s very argument defeats itself.
The State argues that Raleigh County indictments for first degree murder always specify
the element of premeditation, although such specificity is surplusage. The State
acknowledges Within the first part of its argument that premeditation is specified as an
| “element”. This stands to reason as the function of the indictment is to notify a
defendant of the essential elements of the crime alleged. Syllabus Point 6, State v.
‘_V_Va_lla_c_g, 205 W.Va. 155, 517 S.E.2d 20 (1999). The Stafe then goes on to argﬁe that |
- such specificity is surplusage. Cévrtainly the State would concede that elements are
~ necessary and essential building blocks of a criminal charge and are ‘never surpluéage.
- The State's reference of premeditation as an “element” further validates the fact thét;
regardless of the State’s inention, the indictment returned against Dallas Hughes
contained the element of premeditation, thereby placing Hughes on notice that the
charge against him was ‘prerﬁeditated fifst degree murder.
 What Does the Indictment Not Contain?
There is no érgument by the State that the indictment, on its face, does not .
explicitly charge defendant with the crime of felony murder. Rather, the State argues :

that the crime of felony murder is implicit in the charge, easily ascertained from




defendant’s statement to police and that the State had no duty to “spoon-feed” the
defendant any further such notice. | |

It may very well be that the State has no duty to “Spooh-feed" a defendant. The
State does, however, have a duty to provide a|}| defendants with clear notice of the

charges that they must defend. West Virginia Constitution, Article lil, Section 14. The

State argues in its brief, as it did at trial, that the defendant was adequately notifiéd as
to the felony murder charge simply because the charge comes straight from defendant's
own statement to police.

Defendant's statement to investigators was taken over a period of several hours.
During this time, the investigator's audio tape malfunctioned numerous times, failing to
capture the entire discussion; The portion 6f the staterhent that was recorded and has
been transcribed is replete with broken questions, inaudible answers, and deCeptive
statements from both defe;nd'a‘nt and investigators. The State’s reliance on such a
statement to provide defendant notice of {he ultirhate charges that would affect the rest
of his life is Onreasonable, uhnecessary and unfounded ih light of the State's inab'ility to
offer any plausible reason as to how including the charge in the indictment would have

in any way burdened or prejudiced the State.

| Thé State relies upon Levitt v. Bordenkircher for the premise that “when. ..
evidence 6f fe|‘ony murder, is ‘discérnible from the appellant’s confession,’ the claim of
unfair prejudvice by the absencé of notice of evidence of felony murder is without merit.”
342 S.E2d 127, 136 (W.Va. 1986). Despite the State’s analogy, the two cases aré
factually distinguishable in regard to the defendant’s confessi‘on; In Levitt, the -

defendant’s confession ihcluded the fact that he produced the gun and it discharged, |



killing the victim, during an attempfed rqbbery. The defendant in Levitt admitted that it
was his intention to and indeed hé was in the proces.s of robbing the victim at the time of
her death. The defendant’s confession in Levitt demonstrates that he knew the act he
was undertaking was in fact a criminal act - robbery — aside from the shéoting death
that took place. Defendant Dallas Hughes’ statement does not in any manner indicate
that he knew he was committing a burglary at the time of Sacha Mitchell's death.

The State at page 22 alleges that defendant’'s admission of angrily pushing the
door in and then pushing Sacha Mitchell to the stairs is evidence of his burglarious
intent to enter Sacha’s apartment and assault her. Contrary to the State’s
representations, the defendant never admits to angrily pushing the door in. The
deféndant’s statement at pages 8 and 12 explain that twice Sacha opened the door for
defendant and he pushed the door the remainder of the way open and walked in. Never,
throughout his entire statement to police, does defendant characterize his entry as
angry. Likewise, defendant’s statement does not support the State’s assertion that
~ defendant admitted to walking in and pushing Sacha Mitchell down. To the .contrary,
defendant’s statement does not mention pushing Sacha to the stairs until a second
argument ensued and she produced th‘e. gun. Deféndant’s statement hardly presents
sufficient indicia for him or anyone else to determine that he might be charged with
felony murder as a result of burgléry.

There cén be no question that simply including language of felony rhurder in the
indictment would have provided defendant with proper notice. Yet the State has not
and cannot explain how including a felony murder charge in the indictment would in any

manner burden the State. In fact, Ré|eigh County indictments routinely charge both



premeditated and fe|on y murder within the same indictment. On or about January 10,
2007, a Raleigh County indictment was returnéd against Donita Kay Deberry charging
tHe defendant with “knowingly, feIOhious|y, willfully, maliciously, deliberately, and
unlawfully, or in the commission of or attempted commission of delivering a controlled
substance...slay, kill and murder.” emphasis in original, indictment attached. On or
about January 10, 2007, Raleigh County indictrﬁents were returned against Thomas E.
Leftwich and Michael E. Martin charging egch defendant with “unlawfully, feloniously,
maliciously, willfully, deliberately, and with premeditation, or in the commission of or
attempt to commit a felony of delivering a controlied substance...sléy, kill and murder.”
indictment attached. On or about'September 10, 2008, Raleigh County indictments
were returned against Daniel Robert Carte, Ceci|4 “Sonny” Harrah and April Déwn Davis
wherein the defendants were charged with “unlawfully, feloniously, willfully, maliciously, -
deliberately, and with premeditation or ih the cbmmissibn 6f or the attempt to cémmit
arson, did slay, kill, and murder.” indictment aftached.

These six indictments defy most, if not all, of the State’s reasoning fbr not
providing Dallas Hughes with notice of the felony murder charge. Although the State -
argues it is not requifed to spoon-feed defendéh't.s notice of vsuch charges, these
indictments illustrate the incredible burden the State must overcome to provide notice —
the inclusion of eleveﬁ simple wqrds ~“orin the commission of or attempt to commit a
burglary”. Had the State provided these eleven words to the defendant herein there
could be no argument of unfair surprise. Rather, the State chose not to ihclude this
language but instead rely on defendant’s statement to .pfovide notice of a charge fhat

would affect the remainder of defendant’s life. While the Raleigh County prosec;Utor



provided explicit notiée of allegéd felony murder based upon arson and deliveringa - -
controlled substance, it chose not to provide notice‘ of an alleged felony murder based
upon burglary to this defendant. |

Absent notice of felony murder, a defendant may still logically assume a felony
murder charge based upon arson when a fire was involved. Likewise, the defendant
who was involved in a drug deal at the time the death occurred may likely assume
felony murder in relation to the exchange of illegal drugs. And yet, this prosecutor
chose to provide such individuals notice of not only the éharge of felony murder, but
also notice of the underlying felony. In the case sub judice, the Stéte expeCts the
defendant to ascertain burglary from an event wherein he enteréd an apartment he
used to call home, entered invitéd, entered for the purposé of getting some sleep and
once inside became involved in a life br death stfuggle wherein Sacha Mitchell would
lose her life. These are the facts that the State éllegé proVide defendant with sufficiént
notice of burgiary and felony murder.

-If, in fact, felony murder is so easily ascertained from defendant’s statement; then
why did the State fail to mention‘so much as a whisper of the charge until its opening -
statement at trial. The State aséens profoundly that it has no duty to spoon-feed the
defendant notice of felony rhurder. While at the same time, the State, from the very |
onset, force-fed the defendant premeditated murder. The State arrested défendant for
premeditated murder, held a préliminary examination cénfering on the charge of
premeditated murder, included in the indictment what it refers as the “surplusage”
element of premeditation, a‘nd held two bond hearings wherein the focus was on

premeditated murder. | Suddenly, at trial the State argués in its opening, for the first time, ‘



that “under Count 1...there are two alternative means (by) which a person can be guilty
of first degree murder...we believe we will prove the defendant guilty of first-degree
murder by both of these two ways.” State’s brief at 23 citing T.T. 519. \Evenbthe
prosecutor’'s own words ih opening acknowledge that there is a difference betweem
felony and premeditated murder. Despite such recognition, the State continues to
argue that it had no duty to provide defendant with notice that he would face such an
“alternative” charge. Including a charge of felony murder in the indictment could not
possibly prejudice the State. To the contrary, failing to provide such notice severely
prejudiced Dallas Hughes. Hughes should not be made to suffer from the State’s
unjustified refusal to provide him with proper notice of the charges he would face at trial.

ELECTION BETWEEN THEORIES

This Court held In State v. Walker, that a defendant may make a motion to force

~an earl[y] election if he can make a strong, particularized showing that he will be

prejudiced by further delay in electing.” Syllabus Point 2, State'v. Walker, 188 W.Va.

661, 425 S.E.2d 616 (1992). Dallas Hughes made such a strong particularized showing

of prejudice at trial in two distinct manners. First, Hughes was prejudiced by the utter

'}sur'prise of the charge of felony murder to which he had no prior notice. Second,

| Hughes wés prejudiced by the fact that defending both a charge of felony murder and - |

premeditated murder would require contradicting defenses. -
Lack of Notice
During the State’s opehing statement it charged defendant with the crime of

felony murder. This was defendant’s first notice of the charge. Article lli, Section 14 of

the West Virginia Constitution guarantees an accused the right to a fair trial. Among the




Constitutional guarantees contained therein is the guarantee that, f‘|n all...trials, the
accused shall be fully and plainly informed of the character and cause of the
accusation...and shall have...a reasonable time to prepare for his defense.” Without
prior notice of the felony murder charge, defendant was not permiﬂed the requisite time
required to prepare a defense to the charges he would face at trial. Because of the
surprise of the new charge of felony murder, and the inability to prepare a proper
defense, defendant was entitled to have the State make an election between felony and
premeditated murder pursuant to Walker

The State argues in it brief that such an election would not have benef ted
defendant because the State very well may have elected to proceed agalnst defendant
on the charge of felony murder. The State argues that such a forced election resulting
in felony murder contradicts defendant’s claim of lack of notice and surprise. While it
may be true that an election of felony murder would do ndthing fo cure defendant's lack
of notice, such an election would have allowed defendant to move forward with a single
defense, thereby removing the prejudice'caused by contradicting defenses. This Court
has reasoned that a defendant will suffer prejudic‘:e resulting from a new enarge

interjected at trial if the defense can show that it would have presented its defense

| differently but for the new charge. State v, L.egg, 2005 W.Va. 32500 (2005).
Essentially, the new charge is prejudicial against defendant if it creates an occurrence
of confradicting defenses.
| ContradiCting Defenses
The second manner in V\rhich defendant was prejudiced was the fact that

defending both the charge of felony murder and premeditated murder WOuId require



contradicting defenses. Defendant could not offer one defense sufficient to defend both

charges such as alibi, as was the case in Stuckey v Trent. 202 W.Va. 498, 505 S.E.2d
417 (1998). Although Hughes could have presented evidence of self defense ih regard
to the charge of premeditated murder, such a defense would prove pointless in
defending felony murder. Moreover, defending both charges of felony murder and
premeditated murder would require this defendant to defend two distinct types of intent. |
In doing so, the burden would shift to defendant to prove his own innocence, whilst
carefully traversing a minefield of intent wherein a defense to one allegation may very
well lend credence to an -opposite charge. |

The State contends in its brief at page 25 that the defendant cannot asSe& :
prejudice based upbn being “thwarted in his illegitimate intention to fabricate evidence.”
In support of this argument, the State cites Appellant’s brlef keymg in on the argument
that defendant's defense of felony murder would be countervamng to the defense of
premeditated murder, causing defendant to minimize, disavow and/or exploit evidence
in different manners depending on the charge being defended. ’Contrary to the State’s
misguided argument, these terms are ndt terms of fabrication — fabrication of course
meaning the creation or making up of entirely new and untrue facts. Rather, defense
counsel’s job at trial, jusf as the prosecutor’s job, is to interpret for the jury exactly what
relevance a certain fact may have in terms of the charge faced. By minimizing or.
exploiting certain facts the defense is not fabricating new facts, but ihstead explaining
what impact those facts shall play in answering fhe ultimate questions. This is the same
duty charged to every trial attorney, civil or crirhinal, plaintiff or defense, in evéryH

proceeding in every courtroom in the entire world.
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Defendant made particularized showings at trial that he would be prejudiced if -
the trial court did not require the State to elect. The State argues that defense counse’l |
di_d not move for an election until the close of evidence at trial. Contrary to these
assertidns, defense counsel repeatedly moved for an election to no avail. T.T. 734, 735,
806. Despite the evfdence of prejudice, the trial court determined that the State was not
required to elect. The consequence was not only contrary to the holdings of Walker and
Stuckey supra, but proved fatal to defendant’é chance of defending himself aga'inst
either charge at trial.

Prosecutorial Misconduct

Throughout the Llnder|ying trial, the State, from the very onset, made a concerted
effort to keep the defendant uninformed and in the dark. - After the arresf and prior to
trial, defendant was placed in solitary confinement for his own “protecﬁon”. Once trial
began, defendant was notified for the ﬁrét time of the felony murder chargé as‘
discussed herein. Fihally, as the trial progressed, the prosecutor routinely and
continually stymied defense efforts to speak with witnesses and put on evidence. T.T.
at 861, 1166, 1397. | |

The State’s first respdnse is to place the blame on defendant. Essentially, the
State argues at page 28 in its brief that any prejudice to defendant is “self-ind uCed” for
failing to conduct pre-trial Interviews. The question, of course, is not whether deféndant
conducted pre-trial interviews. The question is whether the prosecutor inte‘rfe-rred with
defendant’s ability to interview witnesses again once notice of the new charge of felony
murder surfaced during trial. Any pre—trial interview of these witnesées was throWn out

- the door the momenf the State charged defendant with felony murder in its opening.

11



Because of this new charge, defendant would need to interview these witnesses again
regardless of what interviews took place prior to trial.

The fact of the matter remains that defense counsel was not able to interview
several of the State’s witnesses after they testified. The reason for the inability to do so
ris the simple fact that the prosecutor informed each that they did not have to sp.eak with
the defense. The State attempts to downplay the direct influence the prosecutor had on
these witnesses by alleging that the prosecutor informed all withesses that they did not
have to talk to anyone including her, the defense or anyone. Although not always the
case, the fact that the presecu’ror chose her words carefully to include herself does very
little to mitigate the fact that witnesses refused to talk with defense counsel based on
representations by the prosecutor.1 Regardless of the prosecutor’s irntentions, the effect
was chilling and had’a prejudicial effect on defendant. Moreover, the State canrrot _cite’
any legitimate reason for the prosecutor going out of her way to provide the.se witnesses R
with the knowledge that the'y did not have to speak to anyone. - |

Much the same, defendant was unable to call Deputy Harold despite issuing a-
subpoena for his appearance. As evidenced by the _record, defense counsel first
attempted to serve Deputy Harold With a subpoena issued and signed by defense

counsel himself. Although not technically in compliance with Rule 17, the subpoena

! The State asserts in its brief as it did at trial that witnesses were merely informed by the prosecutor that they were -
not obligated to speak to anyone, be it the State, defense or anyone else.

This representation is contrary to the proffer of defense counsel at 861 wherein he informed the trial court:

5 I went back, pursuant to the

6. Court‘s instruction, to get their phone numbers so I could

7 reach them.

8 Ms. Keller had beaten me back there, and I get there,

9 ' and Y hear Ms. Keller telling all of them, "This doesn't

10 mean you have to talk to Mr. Wooton. You don't have to talk
11 to him. You don't have to talk to him." ' ‘

12



un.questionably provided Deputy Harold with the requisite information thatrhis testimony
was sought, where and when. Despite having actual knowledge of a summons to testify,
Deputy Harold did not comply. |

The reason Deputy Hafold did not comply? By the State’s owﬁ admission on
page 31, the prosecutor read to Deputy Harold Rule 17, regarding the requirements for
a valid subpoena. The State then argués that the prosecutor never informed Deputy
Harold to ignore the subpoena despife the fact that it was invalid. The prosecutor may
well. have never explicitly told Deputy Harold to ignore the subpoena; however, by
reading Rule 17 to Deputy Harold thkc-::‘ prosecutor without question “informed” Deputy
Ha_rold that he was not réquired to answer an improperly issued subp_bena. There can
be no other motivation for reading the rule to the Deputy than to quell his appearance.

The State argues in i4ts brief at page 30 that “Appellant’s brief erroneoﬁsly asserts
that there was a ‘subpoena issued by the defense for Deputy Harold™ and that “there
were no valid defense subpoenas, as none were issued by the Circuit Clerk as required
by Rule 17." emphasis added. Despite the representations of the Sfaté, defense
counsel did finally ‘cause to be issued, é valid subpoena for Deputy Harold, a copy of
“which is attached. TT at 1345. By this time it would prove too late as Deputy Harold
could ho longer be located for proper service.

JLIRY SELECTION

While Appellant’s brief focused its discussion regarding juror bias on only two -
jurors, Ms. Diehl and Ms. Alpaugh,‘several prdspective jurofs IikeWisé exhibited a bias
toward defendant. The trial coUrt struck several jurors because of perceivéd bias

including Ms. Yancey quéstiohed at T.T. 60 and struck by the court at T.T. 185, Ms.




Calhoun questioned at T.T. 93 and struck at T.T. 97, Ms. Tammy Jarrell questioned at
T.T. 113 and struck at T.T. 121, Ms. Poole questioned atT.T. 121 and stfuck atT.T.
133, Ms. Moss questioned at T.T._' 150 and struck at T.T. 155, Mr. Sarver questioned at
T.T. 166 and struck at T.T. 172, Mr. Terry questioned at T.T. 183 and struck at T.T. 184,
and finally, Mr. Cochran questioned at T.T. 228 and struck at T.T. 238. Each of these
prospeétive jurors was struck for cause by the frial court after each displayed some
disqualifying bias agafhst defendant. Notwithstanding, jurors Mr. Burnette at T.T. 87,
Ms. Alpaugh at T.T. 155 and Ms. Diehl at TT 174 each exhibited similar bias but were
~not struck for cause, despite very specific moﬁons by defense counsel. of thése three
jurors, Ms. Albaugh and Ms. Diehl actually served on the juror which convicted
defendant.
In response to Appellant’s brief regarding juror Alpaugh, the State at 31 avers
that the “Appellant’'s brief misstates the record by'indicating that defense counsel's
-~ motion to strike Ms. Albaugh was based upon her belief that, although a person is
charged with a crime is not necessarily guilty, there must be a finding of probable cause
befére a person is charged. In fact, the record confirms that défense counsel made no
rhotion to strike Ms. Alpaugh on the basis of those responses, but only because she
knew a poténtial witness, Officer Bailey.” The State's argument itself grossly misstates
the record. Defense counsel’é motion at T.T. 164, in its entirety, is as follows:
4 MR. WOOTON: Move to strike for cause, Your Honor. |
would refer the Court to Syllabus Point 2 of the case of
State v. Griffin, which says: ' _
Once a prospective juror has made a clear statement
during voir dire reflecting or indicating the presence of a
disqualifying prejudice or bias, the prospective juror is

10 - disqualified as a matter of law and cannot be rehabilitated
- 11 - by subsequent questioning, later retractions or promises to

Ooo~NOO,

14



12 be fair.

13 Your Honor, the witness worked and got to know Officer .
14 Bailey well. The witness testified that she would give

15 greater credence to the testimony of Officer Bailey because
16 of that relationship than she would someone else.

Clearly defense counsel was articulating two reasons for his motion to strike —

the first, which deals with very specific questions and responses as set forth in the

syl|abus point in Griffin, and a second, relating to the relationship with Officer Bailey.
While the State may have been permitted to rehabilitate Ms. Alpaugh regarding her
knoWIedge of Officer Bailey, it was impermissible to attempt to rehabilitate the
responses she had given at T.T. 162 indicating a presumption of guilt bias against the |
defendant. |

Regarding juror Diehl, the State again charges the Appellant with omitting “the
fact that Ms. Diehl answered ‘yes’ when defense counsel asked if she b'elieved that
‘when someone is charged, they’re more likely than not guilty’ only because she
understood that prdbable cause was required for the issuance of an arrest warrant.” Ms.
Diehl never attempted to explain her bias that she believed a person who was charged
was more 'Iikely than not guilty. The exact exehange bet\rveen defense counsel and Ms.
Diehl at T.T. 178 is as follows: | ‘
MR. WOOTON Do you belleve that, when someone is °
charged they're more likely than not to be guilty?
PROSPECTIVE JUROR DIEHL:; Yes.
MR. WOOTON: You do believe that?

PROSPECTIVE JUROR DIEHL: Yes, | believe that. -
MR WOOTON: No furtherquestlons

NoOA®N

At this pornt Ms. Diehl has expressed a dlsquallfylng bias toward defendant pursuant to
syllabus point 2 of Grrff n. Only after the State s attempted rehabilitation does Ms, Dlehl

- agree with what amounts to testrmonlal questions by the prosecutor. T he followrng

15



exchange occurred despite the fact that Ms. Diehl's responses had already disqualii” ed

her and any further attempt at rehabilitation was |mproper

8 THE COURT: Ms. Keller?

9 MS. KELLER: Let me follow up on that. Ma'am, are you
10 aware that, before somebody i is arrested, a warrant has to
11 issue for their arrest?

12 PROSPECTIVE JUROR DIEHL: Yes.

13 MS. KELLER: And you're aware that, before a warrant
14 issues, that a magistrate makes a finding of what's called
15 probable cause?

16 PROSPECTIVE JUROR DIEHL: Right.

17 MS. KELLER: And is that why you answered as you did
18 because --

19 PROSPECTIVE JUROR DIEHL: Yes.

Although Ms. Diehl answered a simple yes to the testimonial questions of the
prosecutor, it was of no consequence as she was at this point already disqualiﬁed asa
“matter of law and any attempted rehabilitation by the State was improper
The State argues that Ms. Diehl and Ms. Alpaugh were not disqualified as a
matter of law and the State was proper in its attempts to rehabilitate each of them. In

support of this argument, the Stat_e cites O'Dell v. Miller, 565 S.E.2d 407 (W.Va. 2002).

Miller makes a distincticn between “inconcIUSive” and “cieer” responses made by |
prospective jurors. Essentially, under Miller, when a juror is “inconclusive” in his or her
response then further questioning is required; however, When a response is "cI‘ear”, any
further questioning is impermissible rehabilitation.r Under the 'guise of Griffin, Ms. Diehi
could not be any more clear than her consecutive reSp_onses of “yes” and “yes, | believe
that” when esked a question neariy. identical to the one cosed in Griffin. Ms. Diehl did -
not waver and was definite in her response arid from that point could no longer be -

rehabilitated through furthe_r questioning.

16



CUMULATIVE ERROR
Jury Deliberations
During the jury deliberations in the case sub-judice, the jury was not provided |
with audio recordings played by the Sta‘te at trial. During the deliberation process the
jury wanted to review those recordings. Because the recordings contained extraheous
materials that were never redacted, the jury was required to listen to the recordings in
open court in front of attorneys, defendant and spectators alike. There was no chance
for discussion, debate or further review while honing in on specific areas of interest.
~Such a process required that the jury conduct portions.of its deliberéﬁon in open court.
The State in its brief at 34 fails to}g,rasp the gist of Appellant's complaint. The

State argues that th‘e in-court censorship Was provided for defendant’s own benefit. A
careful reading of Appellant's brief supports the fact that defenda‘n”c does not take issue
with the in-court censorship. Rath.er, defendant’s exceptie’n lies with the fact thatlthe
jury was not permitted to consider the recordings with the rest of the evidence from
within the private sanctity of the jury room. The State offered no exp|ahation 'Vneithke'r at
trial, nor in its brief, as to why it failed to bkoperly prepare the evidence for the jury’s
review. The recordinge in question were State’s evidence and had. been in the State’s
custody for days prior to jury deliberations. The material deemed extraneous and
ordered redacted had I.ikewise’ been identified by the trial Ceurt days prior tb '
- deliberations. DeSpite having emple time to do so, the State made no effort to prepare
clean copies of the record‘ingsthat could be made available to the jury for consideration

during private deliberations.
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As evidenced by Deputy Halstead’s extemporaneous suggesﬁon as to how to |
prepare a “clean” copy for the jury, such a feat could have been accomplished quickly'
- and easily. T.T. at 1875. The State mischaracterizes defense counsel’s reaction to the
- dilemma regarding whether to play the recordings again in open court. The State at 35
~ states that defense counsel “did not object to the jury listening to the redacted
‘ recordmgs in open court and added let’s go ahead and do it’.” The State’s
characterization cannot be further from the true reactron ot defense counsel Defense
counsel at T.T. 1875, line 8 \fcrced concem that the procedure of playing some tapes in
open court may give those that the jury can take back into the jury room greater -
- emphasis. The defense counsel's statement of “let's go ahead arrdld‘o it" was actually
-an endorsement of Deputy Halstead's reccmmendation and not en endorsement of .
‘playing the tapes in open court. Although difficult to ascertain from a cold record, L '
defense counsel's intention becomes clear by the response of the trial court. The actual
discussion at 1875 is as follows:
19 DEPUTY HALSTEAD: We can take a cassette tape, we can
20 playitand record, pause and record when there's stuff you
21 don't need on the tape. . I've got blank tapes.
22 MR. COURT: Do you object to that? ~
23 MR.WOOTON: Well, | don't object to the procedure that
24 - you've got, let's Just go ahead and do it.
- . 1876 -
THE COURT: Al rrght We're not going to do it -
-we're going to do it the way we first said. We're going to

bring them back in here and play it for them once we get -~
if they need to hear it. .

HWN -

- Defense counsel’s statement “tet’s go ahead and do 'it” is directly followed by the coUrt’s
' immeditate response, “we’re not gcing todoit —we're going to do it the way we first o

said” which was to play the recordings in open court.




Despite the assertions by the State that the jury was not forced te (d‘eliberate in
open court, it does not deny that private jury deliberations where interrupted by‘the t‘ripf
into open court. The deliberaﬁon process is private in nature and cannot be tumned on
‘and off ,like' a light. Deliberation as a process requires digestien, inspectien and re-.
inspection of the evidence admitted at trial. Such a process was fatally flawed by the |
procedure used by the trial court herein.

Improper Evidence of Defendant’s Previous Firearm

During the trial the State offered evidence frorn four s'eparate witnesses that
defendant had carried a gun at some point prior to the death of Sacha Mitchell None of
these witnesses testified that the gun they observed was in any manner s:m ilar to the |
one involved in Sacha’s death. In fact, most described the gun as black or a black nine
mllllmeter Defendan’t mai ntalned throughout all proceedlngs that he never owned or .
possessed the revo}ver respons:ble for Sacha Mitchell's death and that she was the one
- who produoed it in her final hours.

~ The State arguee that'Hughes teetiﬁed that Sacha nex)er owned or possessed 5 |
firearm. This argument behes the fact that Hughes and other w;tnesses testified that
‘ weeks prior to Sacha's death she had to!d defendani that she had a bnght shlny new |
gun with defendant's name onit. T.T. 1355 1412, 1419 1433 1436 1452, 1454 The
State argues that the ewdence of defendant’s prior ownershlp of a gun was relevant
evidence tending to show that as between Hughes and Sacha Mitchell, it was more

likely that Hughes rather than Sacha Mitcheﬂ had possessed the murder weapon " Th!s

is exactly the mpermzssnble presumptton that the Court in Walker attempts to prevent. |

State v. Walker, 425 S.E.2d 616 (W.Va. 1992).
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'CONCLUSION

The indiétment returned against Dallas Hughes failed to provide notice of a
possible felony murder charge. The indictment’s inclusion of the element of
premeditation effectively narrowed the indictment to a charge of premeditated mufder in
the mind of the defendant and defense counsel. There is no argument that the
indictment was void of any Ianguage indicating felony murder. The State cannot set
forth any plausible reason as to why including such language in the indictment would be
burdensome to the State. To the contrary, such language is routinely included in similar
indictments as evidenced by the attached indictments. |

Because defendant was not given proper notice of the charge of felony murder,
he was unable to prepare an adequate defense to such chafge. In addition, defending
the charge of felony murder would prove contradictive to his planned defense for thé o
rchayrge of premeditéted murder. In light of his surprise and contradicting defenses,
defendant was entitled to have the State elect between charges, thereby allowing
defendant to focus his defense completely on one charge or the other. -

In addition to facing a new charge at trial, defendaht would also face ajury ,
composed in-'part'with juroré that expressed b.iaé against him in voir dire. Despite clear
~admissions of bias, jurors-DiehI and A|paugh were permitted to snt in judgment of
defendant. Forthese reasons, along with the additional éumﬁlative error outlined in

Appellant’s brief, defendant Dallas Hughes is entitled to a new trial. .
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CONCLUSION

The indictment returned against Dallas Hughes failed to provide notice of a
possible felony murder charge. The indictment’s inclusion of the element of
premeditation effectively narrowed the indictment to a charge of premeditated murder in
the mind of the defendant and defense counsel. There is no argument that the
indictment was void of any language indicating felony murder. The State cannot set
forth any plausible reason as to why ineluding such language in the indictment would be
burdensome to the State. To the contrary, such language is routinely included in similar |
indictments as evidenced by the attached indictments. | |

Because defendant was not given proper notice of the cherge of felony murder,
he wae unable to prepare an adeduate defense to such eharge.' In addition; defending'
the charge of feleny murder would prove contradictive to his planned defense for the -
charge of premeditated rnurder. ‘In Iight of his surprise and contradicting defenses,
defendant was entitled to have the State elect between charges, thereby allowing
defendant to focus his defense'eompletely on one charge or the other.

In addition to f_acing anew cherge at trial, defendant would also face a jury
composed in part with jurors that expressed bias against him in voir dire. _Despite clear
admissions of bias, jurors Diehl and Atpaugh were permitted to sit in judgment of
defendant. For these reasons, along with the additional curnulative e’rror outlined in
Appellant’s brief, defen’dant Dallas Hug’hes ie entitled to a new trial.

DALLAS DARON HUGHES
- By Counsel,

Johad, WMized\YSB#10091

Mize Law Firm, PLLC
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IN THE CIRCUIT COURT OF RALEIGH COUNTY, WEST VIRGINIA

State of West Virginia |
v. | Case No. 04-F-285-H
Dallas Hughes, |
Defendant.

CERTIFICATE OF SERVICE

I, John J. Mize, counsel for Dallas Daron Hughes, do hereby certify that a copy of

Defendant's REPLY TO RESPONSE OF APPELLEE was served upon the State, by -

- hand delivering a true and correct copy of the same to the Office of the Prosecuting -

Attorney, this the 16! day of September, 2009.

kI

iﬁu\.xrze WVSB Y 10091
ize La irm PLLC _
06 2 South Heber Street

Suite One

Beckley, WV 25801
Phone (304) 255-6493
Fax (304) 255-0606
Attorney for Appellant




~ DEFENDANT

State Case . STATE OF WV VS:  DALLA HUGHES - 04~-F-285-H
STATE OF WEST VIRGINIA, -

To the Sheriff of Raleigh County, Grestings:— ‘f_ =

. ’ = <3

We hereby command you to summon: ‘ : m

RALEIGH COUNTY DEPUTY KEITH HAROLD
RALEIGH COUNTY SHERIFF DEPARTMENT
BECKLEY, WV 25801

BIRENE

glAY0 '@
05 % (€1 e S
13714 GRY ETAERAE

to appear before the Judge of cur Ci rcurt Court of Raleigh County at the Court House thereof at 9 00 o'clock
AM., onthe _ 13 day of » . JANUARY

ZFX 2005
1o testify and the truth to speak on behalf of DALI.AS HUGHES '

at prosecutron of the State for a Felonym and have then there this writ.

WITNESS JAN ICE B. DAVIS, Clerk of our said Court at the Court House of said County,onthe __13TH _
day of JANUARY

1o _ 2005

Central Printing Co., of Beckley, WV

NOTE: Witness is compelled to attend but must look to deterdant for pay. Ftle your clarm for attendance with
the Clerk before the end of term of court which you attend




Alleged Offense: FIRST DEGREE MURDER

Citation: W.VA. CODE 61-2-1, W.VA. CODE 62-12-2 and W.VA. CODE 62-12-13

in the said County of Raleigh, -

on or about the 5th dayof August, 2006

did knowingly, fcloniously, willfully, maliciously, deliberately and unlawfully, or in
the commission of or attempted commission of delivering a controlled substance,
being Fentanyl, a Schedule II controiled substance, slay, kill and murder one James

Britton Lowery, II, ail

STATE OR WEST VIRGINIA, COUNTY OF RALEIGH, TO-WIT:  STATE VOF
The Grand Jurors of the State of West Virginia, in and for the body of the County of Raleigh, WEST VIRGINIA
upon their oaths present that DONITA KAY DEBERRY

VERSUS

DONITA KAY DEBERRY

07-F-34 H

INDICTMENT FOR
AFELONY

A TRUEBILL

e Grand Jury

Prosecutiyg Attorney for Raleigh
Coynty, West Virginia

against the peace and dignity of the State, and found upon the testimony of YERD[CT
Ron Booker, TRIDENT ' '
duly sworfi to testify the truth before the Grand ffury
) - - ~3
. — (=1
. } e =
this the: 10th  dayof  January, 2007 4 I A 0 S
: Vg 5 & o> o
- oo
. — -, - ’_’:
Prosecuting Attorney ™ G Lo R
N . = o 2
: e X [} -
by w
k s F
-t ve I
) T *
i r
]




Alleged Offense; COUNT 1: FIRST DEGREE MURDER/COUNTS 2: USEOF FIREARM/
COUNT 3: CONSPIRACY

Cltﬂthll: COUNT 1: W.VA, CODE 61-2-1/ COUNT 2: W.VA. CODE 62-12-2/COUNT 3: W.VA. CODE
61-10-31

STATE OR WEST VIRGINIA, COUNTY OF RALEIGH, TO-WIT:
The Grand Jurors of the State of West Virginia, in and for the body of the County of Raleigh,
upon their oaths present that THOMAS E. LEFTWICH and MICHAEL E. MARTIN

2006 in the said County of Raleigh,

29th  day of August,

on or about the
COUNT 1: did unlawfully, feloniously, maliciously, willfully, deliberately and with
premeditation, or in the commission of or attempt to commit a [elony of delivering a
controlled substance, slay, kill and murder one Charles E. Smith I1I,

COUNT 2: And the Grand Jurors of Raleigh County, West Virginia, upon their oaths,
aforesaid, further present that THOMAS E. LEFTWICH, on or about the 29th day of
August, 2006, in the said County of Raleigh, did commit the felony charged in Count | by
the use, presentment or brandishment of a firearm,

COUNT 3: And the Grand Jurors of Raleigh County, West Virginia, upon their oaths,
aforesaid, further present that THOMAS E. LEFTWICH and MICHAEL E. MARTIN, on
or about the 29th day of August, 2006, in the said County of Raleigh, did feloniously
conspire and agree to commit the felonies against the State set forth in Count 1 of this

Indictment, all

against the peace and dignity of the State, and iound upon the testlmony of
Captain SF VanMeter, WVSP (8th),

Detective Lieutenant JS Shumate, BCPD (10th)

Timothy Blackburn (8th)

Marco Poindexter (8th) : '
' duly sworn to testify the truth before the Grand Jury

U4 m;a/

this the day of January, 2007

. STATE OF
WEST VIRGINIA

VERSUS

THOMAS E. LEFTWICH

07-F=67- K

MICHAEL E. MARTIN

07-F-68-K

INDICTMENT FOR
A FELONY

A TRUE BILL

Foreman for the Grand Jury :

Prosecutjhg Attorney for Raleigh
Colinty, West Virginia

X433 1iNJ%id

VERDICT

g

Prosecutin?ttorney

SAV R T 4
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Alleged Offense: FIRST DEGREE MURDER

Citation: W.VA. CODE 61-2-1

STATE OR WEST VIRGINIA. COUNTY OF RALEIGH, TO—WI’I‘
The Grand Jurors of the State of West Virginia, in md for the body of the County of Ralelgh

upon their oaths present that DANIEL ROBERT CARTE, CECIL "SONNY" HARRAH and
APRIL DAWN DAVIS
on or about the  9th in the sald County of Raleigh,

dayof May, 2006

did unlawfully, feloniously, willfully, maliciously, deliberately and With
premeditation or in the commission of or the attempt to commit arson, did slay, k111
‘and murder Shelia Karnes, all

agalnst the peace and d:gnity of the State, and found upon the testimony of
Trooper GD Williams, WVSP, ;

Gary Boyd, :

Susan Ray Boyd,

Brittany Nicole Brown Carte,

Bennie Carte,

April Davis

‘Louise Green,

Arthur Bryan (Hoss) Reed &

Carlos Williams

duly sworn to testify the truth before the Grand J ury

this the  10th day of September, 2008

STATE OF
'WEST VIRGINIA

VERSUS

| DANIEL ROBERT CARTE

8~F~293~B

CECIL "SONNY" HARRAH
08-~F-294~B

APRIL DAWN DAVIS

08-F-295-B

INDICTMENT FOR
 AFELONY

A TRUE BILL

Foreman for the Grand Jury

Prosecuting Attorney for Raleigh
Coulty, West Virginia -

o VERDICT

v

Prosecutif Attorney
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