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NO. 35272
IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

MARSHALL COUNTY COMMISSION and
MARSHALL COUNTY COMMUNICATION 911,

Petitioners,

V.

JOHN R. BRIGGS and the WEST
VIRGINIA HUMAN RIGHTS COMMISSION,

Respondents.

RESPONSE OF THE
WEST VIRGINIA HUMAN RIGHTS COMMISSION
TO PETITION FOR WRIT OF PROHIBITION

On October 13, 2009, the West Virginia Human Rights Commission received this
Court’s order issuing a rule to show cause why a writ of prohibition should not be ordered
against the West Virginia Human Rights Commission and the administrative law judge
assigned td the underlying human rights proceeding. Pursuant to Rule 14(d) of the Rules
of Appellate Procedure, the West Virginia Human Rights Commission [hereinafter
sometimes referred to as Commission] hereby submits the following Response in support
of its contention that Chief Administrative Law Judge. Phyllis H. Carter’s discovery ruling
is neither clearly erroneous as a matter of law nor an abuse of discretion.! The Commission

respectfully requests that this Court refuse to issue the requested writ of prohibition. _

'On Septemnber 21, 2009, the West Virginia Human Rights Commission submitted
an informal Response to the instant Petition at the request of this Court pursuant to Rule
14(b) of the Rules of Appellate Procedure. Inasmuch as no developments have occurred
in the underlyinf; proceeding since September 21, 2009, the instant Response is
substantially similar to the Commission'’s original Response. The Commission incorporates
herein by reference its original Response. ‘



|. STATEMENT OF THE CASE
AND PROCEDURAL BACKGROUND

The West Virginia Human Rights Commiission is a legislatively-created state agency

charged with the responsibility of seeking to eliminate discrimination in the State of West
Virginia. W.Va. Code § 5-11-1 et seq. The Commission accepts, dockets and investigates
allegations of employment, housing and public accommodation .discrimination. Upon a
finding of probable cause to credit a.complainant’s allegations of unlawful discrimination,
the Commission is statutorily authorized to convene administrative public hearings to
adjudicate such compIaints.IW. Va. Code §§ 5-11-8(d) and 5-11-10.

In April 2008, John R. Briggs contacted the West Virginia Human Rights
Commission to initiate @ Human Rights Commission investigation into the Petitioners’
failure to hire him for either of two telecommunicator vacancies which he applied for and
which were filled by the Marshall County Commission and Marshall County Communication
911 in February and March 2008. Mr. Briggs is a person With a disability within the meaning
of the West Virginia Human Rights Act. It ié undisputed that Mr. Briggs has a significant
vision impairment. Mr. Briggs contends that Petitioners engaged in unlawful discriminatory
practices in violation of the West Virginia Human Rights Act by failing to hire him for either
of these two telecommunicator positions because of his disability.

A. Petitioners’ Hiring Process for Two Telecommunicator
Vacancies

In late November and eérly December 2007, Marshall County Communication 911
solicited applications for two telecommunicator position vacancies. The print advertisement
that 911 Director Larry Newell placed to announce the vacancies sought applicants who
were citizens, in good physical and mental health, and who possessed good moral
character.”

John R. Briggs made a timely application for the two telecommunicator vacancies,
and provided all of the information requested as part of the application process. Mr. Briggs

contends that he is qualified for the position of telecommunicator. In addition to meeting

*Petitioners published this solicitation in the |oca| paper and provided a copy of the
advertisement to the Commission during the discovery process.
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the minimum requirements for the position, Mr. Briggs asserts that he has significant
dispatching experience as well as related 'training and education. He previously worked for
several years as a dispatcher for the Marshall County, West Virginia, cities of McMechen
and Glen Dale.® In addition, Mr. Briggs is an Association of Public Safety Communications
Officials International, Inc. (APCO) certified dispatcher.* While not required for the position,l
Mr. Briggs also possesses a bachelors of science degree in Criminal Justice from West
Liberty State College.

On February 21, 2008, Petitioner Marshall County Cornmunication 911 interviewed
applicants for the telecommunicator positions. Director Larry Newell conducted these
interviews with the assistance of Supervisor Rich Farley. Petitioners did not interview Mr.
Briggs. Of the nine individuals Petitioners selected for interview, seven had no dispatching
“experience whatsoever.

On Febfuary 26, 2008, the Marshall County Commission held a special session
meeting. Atthis meeting, among other items of business, the Marshall County Commission
considered Mr. Newell’s hiring recommendation of one of the applicants interviewed on
February 21,2008, fora teIe»communicator position.’ The Marshall County Commission did
not convene an executive session during this meeting. At this meeting, the Marshall County
Commission approved Mr. Newell’s hiring recommendation.

Petitioners conducted two additional interviews in association with the remaining

telecommunicator vacancy. Petitioners invited Barbara Ware, an applicant who was initially

McMechen and Glen Dale are West Virginia municipalities located in Marshall
County, West Virginia. Until January 7, 2008, McMechen operated its own dispatch service
for the town police, volunteer fire department, and water and municipal services. John
Briggs was one of the persons emplofyed by the City of McMechen as a dispatcher. In late
2007, McMechen elected to transfer dispatch responsibilities for its municipality to
Marshall County Communication 911. It was during this period of time that Petitioners
solicited telecommunicator applications and Mr. Briggs applied for these positions.

“Mr. Brig\%s completed the forty hour certification class and all of the associated
requirements. APCO cetrtification is not required to be hired as a telecommunicator by the
Petitioners, but all new hires who have not completed the forty hour APCO course are sent
for this training. ~

*The Marshall County Commission must approve hiring decisions for Marshall
County Communication 911.



interviewed on February 21, 2008, back for a second interview. Petitioners also interviewed
Mr. Briggs. These two interviews were conducted on March 5, 2008. Mr. Newell conducted
these interviews with the assistance of Supervisors Nancy Gongola and Rich Farley.

The Marshall County Commission held a special session meeting on March 11,
2008. According to the minutes, the Marshall County Commission entered into executive
session with Mr. Newell to discuss a “personnel matter.” The minutes do not reflect that
the Marshall County Commission entered executive session to discuss Iegal. advice.
Moreover, it is undisputed that Petitioners’ counsel was notf present for this meeting.

The March 11, 2008, meeting minutes reflect that onc.e the meeting reentered open
session, Mr. Newell recommended Barbara Ware for the remaining telecommunicator
position. Exhibit A'to Commission’s September 21, 2009 Response, pp. 2-3. The Marshall
County Commissiokn approved Newell's recommendation. Mr. Briggs was advised by letter,
dated March 11, 2008, that he had not been sélected for hire by the Petitioners for the
telecommunicator positions. 4

Mr. Briggs contends that the Petitioners’ hiring decisions were based, at least in
part, on impermissible consideration of his disability. Petitioners contend below that the
successful applicants were better qualified than Mr. Briggs.

B. Procedural Posture Before the West Virginia Human
Rights Commission

The Commission conducted an investigation into Mr. Briggs’ complaint and
deterrmined that probable cause existed to credit Mr. Briggs' allegations of unlawful
discriminétion.- Once the determination of probable cause was made, Mr. Briggs’ complaint
was assigned to an ALJ for adjudication pursuant to W. Va. Code § 5-11-10,

The West Virginia Human Rights Act authorizes the Commission to “[d]elegate to

an administrative law judge who shall be an attorney, duly licensed to practice law in West

°A copy of the March 11, 2008, Marshall County Commission meeting minutes was
attached as Exhibit A to the September 21, 2009, Response of the West Virginia. Human
Rights Commission to Petition for Writ of Prohibition and is incorﬁorated_herem by
reference. The public meeting notice text, which is incorporated into the special session
meeting minutes, indicated that the purpose of the meeting was to audit claims, to act upon
rebates and to consider any other matters which could proKerly be brought before the
Marshall County Commission at that time. See Exhibit to September 21, 2009,

Response.



Virginia, the powerand authority to hold and conduct hearing.s. . .to determine all questions
of fact and law presented during the hearing and to render a final decision on the merits
of the complaint, subject to the review of the coﬁwmission[.]” W. Va. Code § 5-11-8(d)(3).
Mr. Briggs’ complaint was assigned to Chief Administrative Law Judge Phyliis H. Carter for
adjudication. ALJ Carter entered an Order on November 24, 2008, setting the public
hearing in this matter for June 9-10, 2009.”

During the discovery process, the Commission sought to discover the specifics
regarding the substance of cdmmunica'tions between 911 Director Larry Newell and the
Marshall County Commission regarding Mr. Briggs and/or the telecommunicator hiring
decisions. There is no dispute that these were proper areas of inquiry for discovery in a
failure to hire case pursuant to the West Virginia Human Rights Act. The Commission
sought specific details of these communications to probe the Petitioners’ motivation for the
hiring decisions and to test Petitioners’ proffered explanations for not selecting IVIr. Briggs.

The Commission propounded multiple interrogatories that sought information about
the decisional process and the specific communications between Mr. Newell, his
subordinate supervisors, and the Marshall County Commission. In response to these
discovery requests, Petitioners produced a copy of the minutes from the March 11, 2008,
meeting and acknowledged that converéations occurred between Mr. Newell and the
Marshall County Commissioners. Otherwise, Petitioners did not provide any specific
information concerrning the substance of the communications between Mr. Newell and the
Marshall County Commission regarding Mr. Briggs or the hiring decisions.

The Commission deposed 911 Director Larry Newell and sought to obtain directly
from him specific information about the substance of his communications with the Marshall -
County Commission as they related to Mr. Briggs and the February and March 2008
telecommunicator-hiring decisions. The Commission was unable to obtain any specific
information concerning these communications from Mr. Newell in his deposition. At
deposition, Mr. Newell testified that he could not remember what he discussed with the
Marshall County Commission at the February 26, 2008, meeting where his hiring

- "The public hearing in this matter has since been continued by the ALJ in light of the
ongoing proceedings associated with her discovery ruling.

5 .



recommendation to fill the first telecommunicator position was approved.? He had no
specific recollection of the March 11, 2008, meeting where the Marshall County
Commission approved the hiring of applicant Ware, and did not recall the substance of the
discussion on that date.’ However, during the course of his deposition, Mr. Newell did
disclose that he believed his communications with the Marshall County Commission about

the hiring decisions were recorded and may still exist on audio tape.” Prior to this

8 Q: Do you remember ane/thin? about your meeting
with' the Marshall County Commission, the
meeting where you recommended Ms. Blake, do
?/ou remember an{thmg that you discussed?
\Iothlng significant or out of the ordinary comes

to mind. .

Does anything significant or ordinary come to
mine?

No. No, | mean it just seemed the normal
course.

Do you recall any questions that you were asked
b¥|t e Commission during that session?

That's where I'd have to check, you know, the
files and -

Where would you -

- from the Commission'’s files not from my files.

SO A A * A

Deposition of Larry Newell, Vol. Il, p. 175. See Exhibit A, p. 2.

° Q: Do you recall the meeting where you made this
recommendation to the County Commission?
A: Not specifically, no ma'am. _
Q: Do you recall if there was any discussion of the

relative merits of Ms. Ware versus Mr. Briggs in
that meeting?

A: Without having the notes or the tape or - of what
the Commission has, | do not recollect.

Deposition of Larry Newell, Vol. Il, pp. 222223, See Exhibit A, p. 3.

10 Q:  When you went to the Commission meeting and
recommended Ms. Blake for hire, did you
discuss with them the manner in which you
decided who to interview on February 21st?

A: | am not certain. I'd have to - - | mean | know
they would quote stuff, you know, frequently for
those interviews or those personnel c;)art; it's
gEerent than their regular public record.

ay.

They keep it separate and I'd have to review it to

see if there was anything but | don’t offhand

remember anything.

Zo



disclosure by Mr. Newell, the Commission was unaware of the existence of such a
recording.

Thereafter, having been unsuccessful in obtaining specific information about the
hiring decision communications and conversations between Director Newell and the
Marshall County Commission either through written discovery or the deposition of Director
Newell, the Commission sought to discover a copy of the March 11, 2008, recorded
conversation from Petitioners. The Petitioners confirmed the existence of the audio
recording, but objected to producing the recording. They assert that the recording is
protected from discovery by the executive session privilege, the attorney-client privilege,
the work product doctrine, and because the request seeks the thoughts and impressions
of counsel for Petitioners. No privilege Idg was produced by the Petitioners and, at least
initially, they did not provide any explanation of why they claimed the identified privileges
applied to the March 11, 2008, recording. |

On April 16, 2009, the Commission and Mr. Briggs filed a Motion to Compel the
production of the March 11, 2008, recording. Petitioners opposed the Commission’s
Motion, reasserted their claims of privilege, and sought a Protective Order from the ALJ.

On May 11, 2009, Administrative Law Judge Carter conducted a telephonic hearing
to consider pending discovery motions. During the hearing, she heard arguments from the
parties regarding the Commission’s motion to compel production of the March 11, 2008,
recording and the Petitioners’ response and request for protective order.

C. Administrative Law Judge Carter’s Discovery Ruling

After considering the arguments of the parties, ALJ Carter concluded that the

appropriate way to resolve the discovery dispute was to conduct an in camera review of

Q: So the Marshall County Commission records the
personnel matters discussed in non-public
sessions?

A: | think so but I'm not 100 percent certain. It'd

have to be checked on.

Deposition of Larry Newell, Vol. Il, pp. 173-174. See Exhibit A, p. 2.
7



the recording.” The ALJ directed the Petitioners to producé a copy of the audio recording
by 5:00 p.m. on May 27, 2009. She further explained that the purpose of the in camera
review "“is to establish whether or not the recorded conversations, during which counsel for -
the Respondents [Petitioners] was not present, are either in whole or in part protected by
a recognized privilege and therefore exempt from discovery.” Order Providing for In
Camera Review of Recordings in Dispute in Response to Commission’s Motion to Compel
and Respondents’ Motion for Protective Order, p. 5. After conducting an in camera review
of the recording, ALJ Carter indicated that she would issue a further ruling advising the
parties what, if any, portion of the recorded conversation would be subject to discovery.
While it is implicit in the ALJ’s ruling that she rejected the Petitioners’ interpretation
of the Open Governmental Proceedings Act as barring all civil discovery, ALJ Carter took
Petitioners’ claims of potential privilegé very seriously. In her Order, the ALJ specifically
noted the basis for the Petitioners’ claim of attorney-client privilege and the work product
doctrine,'® and acted to ensure that the claim of privilege would be given all due
consideration. Moreover, the ALJ endeavored to ensure the confidentiality of the

Petitioners’ executive session recording by ruling that even if she later decided that the

"A copy of the ALJ’s Order is provided as Exhibit A to the Petition. It should be
noted that the entry date of May 27, 2009, on the Order is erroneous. The Certificate of
Service accompanying the Order, which is not provided as gart of Petitioners’ Exhibit A,
indicates that the Order was mailed to the parties on May 15, 2009.

2The ALJ noted that

Respondents [petitionerslb contend that the record of the
conversation'is protected by the attorney-client privilege and
the work product doctrine because Director Newell and Ms.
Frohnapfel discussed legal advice about the hiring decisions
with the Marshall County Commissioners in the closed session.
Respondents assert that they contacted counsel and sought
legal advice about the hiring decisions in anticipation of
possible litigation. They further assert that the advice was
obtained to avoid and/or prepare for possible litigation related
to the outcome of the hiring process. No attorneys were
directly involved in the session; however, because legal advice
was discussed in the closed meeting, Respondents contend
that the record of the meeting is protected by the attorney-
client privilege and the work product doctrine.

Petitioners’ Exhibit A, p. 2.



recording, or portions of the recording, were not subject to a recognized pﬁvilege and
therefore discoverable, any portions of the recording ultimately provided to the Commission
“must be maintained in a confidential manner and may not be disclosed to any third party
without the prior approval and permission of this tribunal.” Order Providing for In Camera
Review of Recordings in Dispute in Response to Commission’s Motion to Compel and
Respondents’ Motion for Protective Order, p. 5. '

ALJ Carter’s discovery Order balances the interests of the parties and declines to
grant the Commission the requested discovery until and unless:an in camera review
supports making the recording, or portions thereof, available. Her riling is consistent with
guidance previously offered by this Court and articulated in Syllabus Point 2 of State exrel. -
Nationwide Mut. Ins. Co. v. Kaufman, 222 W, Va. 37, 658 S.E.2d 728 (2008):

The general procedure involved with discovery of
allea_edly privileged documents is as follows: (1) the party
seeking the documents must do so in accordance with the
reasonable particularity requirement of Rule 34(b) of the West
Virginia Rules of Civil Procedure; (2f} if the responding part
asserts a privilege to any of the specific documents requested,
the responding party shali file a privilege log that identifies the
document for which a privilege is claimed by name, date,
custodian, source and the basis for the claim of privilege; (3
the Frivilege log should be provided to the requesting party an
the trial court; and (4) if the party seeking documents for which
a privilege is claimed files a motion to compel, or the
responding party files a motion for a protective order, the trial
court must hold an in camera proceeding and make an
independent determination of the status of each
communication the responding party seeks to shield from
discovery.

Id. (emphasis supplied).

The instant Petition for Writ of Prohibition is Petitioners’ fourth attempt to challenge
the ALJ’s discovery ruling."” These intervening proceedings resulted in a continuance of
the public hearing and a delay with regard to when Petitioners were required to provide the
audio tape to the ALJ for in.céméra review. On August 13, 2009, after the various

proceedings initiated by the Petitioners were resolved and/or dismissed, ALJ Carterissued

“For a detailed account of the legal proceedings initiated by the Petitioners in
association with the ALJ’s discovery ruling, see the September 21, 2009, Response of the
West Virginia Human Rights Commission to Petition for Writ of Prohibition, pp. 8-10.

9



a Revised Order requiring Petitioners to produce the March 11, 2008, recording no later
than 5:00 p.m. on Friday, August 28, 2009. On that date, Petitioners filed the instant

Petition before this Court.

Il. STANDARD OF REVIEW

This Court has established a detailed standard of review for determining whether

a writ of prohibition should be entertained. “A writ of prohibition will not issue to prevent a
simple abuse of discretion by a trial court. It will only issue where the trial court has no
jurisdiction or having such jurisdiction exceeds its legitimate powers. W. Va. Code 53-1-1."
Syl. pt. 2, State ex rel. Peacher v. Sencindiver, 160 W. Va. 314, 233 S.E.2d 425 (1977).

However, a writ of prohibition is an extraordinary remedy, to be granted in the rare

circumstances where the narrow requirements are met.

We have previously cautioned that writs of prohibition
provide a drastic remedy, and should be invoked only in
extraordinary situations. See State ex rel. Frazierv. Hrko, 203
W. Va. 652, 657, 510 S.E.2d 486, 491 %1998) (citing State ex
rel. Allen v. Bedell, 193 W. Va. 32, 36, 454 S.E.2d 77, 81
(1994) (Cleckley, J., concurring)). As a consequence, the
prohibition remedy is tightly circumscribed.

Health Management, Inc. v. Lindell, 207 W. Va. 68, 72, 528 S.E.2d 762, 766 (1999).

Accordingly, this Court “uses considerable caution when called upon to issue a writ of
prohibition[.]” State ex rel. Wausau Business Ins. Co. v. Madden, 216 W. Va. 776,780,613

S.E.2d 924, 928 (2005). _
Petitioners do not claim that the ALJ lacked jurisdiction to rule on the discovery

dispute below. Rather, they seek prohibition based upon a perceived “abuse of discretion.”
Petition for Writ of Prohibition, p. 7. Where, as here, the claim is ’not that the tribunal is
without jurisdiction, but that it has exceeded its Iégitimate authority, the courts will not grant
a writ of prohibition unless the tribunal’s order is “clearly erroneous as a matter of law.”

In determining whether to entertain and issue the writ of
Brohibitlon for cases not involving an absence of jurisdiction
ut only where itis claimed that the lower tribunal exceeded its
legitimate powers, this Court will examine five factors: (1)
whether the party seeking the writ has no other adequate
means, such as direct appeal, to obtain the desired relief; (2)
whether the petitioner will be damaged or prejudiced in a way

~10



that is not correctable on appeal; (3) whether the lowef
tribunal's order is clearly erroneous as a matter of law; (4)
whether the lower tribunal's order is an oft repeated error or
manifests persistent disregard for either procedural or
substantive law; and (5) whether the lower tribunal's order
raises new and important problems or issues of law of first
impression. These factors are general guidelines that serve as
a useful starting point for determining whether a discretionary
writ of prohibition should issue. Although all five factors need
not be satisfied, it is clear that the third factor, the existence of
clefarh?rror as a matter of law, should be given substantial
weight.

Feathers v. W. Va. Board of Medicine, Syl. pt. 2, 211 W. Va. 96, 562 S.E.2d 488 (2001),
~citing State ex rel. Hoover v. Berger, Syl. pt. 4, 199 W. Va. 12, 483 S.E.2d 12 (1996).

“A writ of prohibition is available to correct a clear legal error resulting from a trial court’s
abuse of discretion in regard to discovery orders.” Syl. pt. 1, State Farm Mut. Automobile
Ins. Co. v. Stephens, 188 W. Va. 622, 425 S.E.2d 577 (1992).

Courts will not even entertain discretionary writs of prohibition unless the violation

of law is “clear cut.”

In determining whether to grant a rule to show cause in
prohibition when a court is not acting in excess of its
Jurisdiction, this Court will look to the adequacy of other
available remedies such as appeal and to the over-all
economy of effort and money among litigants, lawyers and
courts; however, this Court will use prohibition in this
discretionary way to correct only substantial, clear-cut, legal

~errors _plainly in contravention of a clear statutory,
constitutional, or common law mandate which may be resolved
independently of any disputed facts and only in cases where
there is a high probability that the trial will be completely
reversed if the error is not corrected in advance.

State ex rel. Stanley v. Sine, Syl. pt. 1; 215 W. Va. 100, 594 S.E.2d 514 (2004), citing
Hinkle v. Black, Syl. pt. 1, 164 W. Va. 112, 262 S.E.2d 744 (1979) (emphasis supplied).

Petitioners have correctly identified the legal standard of review for the consideration
of a writ of prohibition. However, their Petition is devoid of any application of the
appropriate standard of review to the ALJ’s discovery ruling. Petitioners have taken no
steps to explain how the facts of this case, in light of the five factors considered by this
Court when entertaining petitions for discretionary writs of prohibition, weigh in favor of

granting a writ. Petitioners have failed to demonstrate any abuse of discretion by the ALJ,
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and they have provided no legal basis upon which this Court can conclude that the

“discovery ruling below was clearly erroneous as a matter of law.

lll. AWRIT OF PROHIBITION
SHOULD NOT BE ISSUED UPON THIS PETITION.

The ALJ did not commit clear legal error or abuse her discretion when she declined

to acknowledge an executive session evidentiary privilege. The ALJ has not violated the
separation of powers doctrihe by declining to graft an executive session evidentiary
privilege into the Open Governmental Proceedings Act, W. Va. Code § 6-9A-1 et seq. ALJ
Carter’s discovery ruling ordering an in camera review of the audio recording of the
Marshall County Commission’s March 11, 2008, executive session meeting comports with
the general procedure for evaluating discovery disputes involving claims of privilege as
articulated by this Court and is neither clearly erroneous as a matter of law nor an abuse
of discretiovn. The statutory authority conferred upon the Commission’s administrative law
judges to conduct public hearings empowers Commission ALJs to resolve discovery
disputes raised by parties to administrative proceedings, even when such disputes involve
claims of privilege. |

The Commission and Mr. Briggs respectfully request that this Court refuse to issue
a writ of prohibition in this matter.

A. The ALJ Did Not Commit Clear Legal Error When She
Declined to Adopt the Petitioners’ Contention That the
Open Governmental Proceedings Act Creates an
Executive Session Evidentiary Privilege Barring the
Discovery of All Executive Sessnon Communlcatlons in
Civil Rights Claims.

ALJ Carter declined to adopt the Petitioners’ argument that the Open Governmental
Proceedings Act establishes an absolute bar to tt;e civil discovery of communications
which occur during the executive sessions of a public agency. Otherwise, the ALJ would
not have ordered an in camera review of the executive session recording. This decision
by the ALJ is consistent with the plain language of the Open Governmental Proceedings
Act, does not conflict with any West Virginia case law arising from the Open Governmental

Proceedings Act, is consistent with this Court’s interpretation of the discovery rights of civil
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litigants to materials otherwise exempt from public review by FOIA, is not clearly erroneous,
and does not involve an abuse of discretion.

In their efforts to shield highly relevant communications between Mr. Newell and the
Marshall County Commissioners from discovery, Petitioners essentially are asking this
Court to treat the Human Rights Commission’s discovery request as if it were a request by
a member of the general public. Petitioners have refused to recognize any distinction
between a request by a member of the general public and the Respondents herein, parties
to an employment discrimination claim with a very serious interest in whether the executive
session included any discussion of illegal motives or any other information which may tend
to establish Mr. Briggs’ claim. Moreover, Petitioners simply ignore the fact that the OGPA
is entirely silent on whether civil litigants may obtain access through discovery to
information and documents related to executive session proceedings.

1. The Open Governmental Proceedings Act
Establishes the Extent to Which Meetings of
gug:ic Entities Must Be Open to the General

ublic. '

Petitioners contend that “[i]t is believed that the legislature intended to extend a
privilege to all matters properly discussed in executive session.” Petition for Writ of
Prohibition, p. 8. While the Petitioners refer to the Open Governmental Proceedings Act
as the source of this belief, they identify no statutory authority or case law that supports
their contention. Moreover, despite the Petitioners’ belief, the language of the Open
Governmental Proceedings Act, W. Va. Code § 6-9A-1 et seq., evidences no such intent.

The Open Governmental Proceedings Act is designed to ensure that, to the
broadest extent practical, the business undertaken by public entities is as transparent as
possible. It establishes the pérameters of public access to meetings of public agencies.
It is entirely silent with regard to the civil litigation discovery process.

The OGPA requires that meetings held by governmental entities be properly noticed
and dpen_ to the public. W. Va. Code § 6-9A-3. The actual legislative intent is clearly
established within the Act in the section en't_i'tled “Declaration of legislative policy.”

The Legislature hereby finds and declares that the
public agencies in this state exist for the singular purpose of

representing citizens of this state in governmental affairs, and
it is, therefore, in the best interests of the people of this state
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for the proceedings of public agencies be conducted openly,
‘with only a few clearly defined exceptions.

The Legislature finds, however, that openness, public access
to information and a desire to improve the operation of
government do not require nor permit every meeting to be a
public meeting. The Legislature finds that it would be
unrealistic, if not impossible, to carry on the business of
government should every meeting, every contact and every
iscussion seeking advice and counsel in order to acquire the
necessary information, data or intelligence needed by a
governin? body were req(uired to be a public meeting. It is the
intent of the Legislature 10 balance these interests in order to
allow government to function and the public to participate in a
meaningful manner in public agency decisionmaking. -

W. Va. Code § 6-9A-1.

This declaration of legislative policy does not establish a desire to create an
evidentiary privilege, nordoes itindicate that public agencies “must be allowed the freedom
to discern and discuss information and policy without the fear of reprisal.” Petition for Writ
of Prohibition, p. 11. The clear and unambiguous intent of the OGPA is to balange public
access to and participation in government with the need for the efficient operation of public
bodies. W. Va. Code § 6-9A-1.

The Legislature recognized that in order for government to operate effectively, public
agencies need some latitude to discuss certain matters outside the purview of the general
public. To strike a balance between public access to government and an efficiently>
operating government, the Legislature established an itemized list of specific, limited
exemptions to the public meeting requirement. W. Va. Code § 6-9A-4. When a public entity
has occasion to take up matters that fall within the twelve exemptions, the OGPA

establishes a protocol for the governmental body to enter a closed executive session.'

“Petitioners mischaracterize the operation of W. Va. Code § 6-9A-4 when they
assert that “executive sessions of a governing body are exempted from the Open
Governmental Proceedings Act pursuant to West Virginia Code.” Petition for Writ of
Prohibition, p. 11. Executive sessions of otherwise public meetings are not exempted from
the Open Governmental Proceedings Act. Rather, the OGPA authorizes such executive
sessions in specifically designated, limited circumstances. W. Va. Code § 6-9A-4.
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Id. An executive session is defined as “any meeting or part of a méeting of a governing
body which is closed fo the public." W. Va. Code § 6-9A-2(2) (emphasis suppliéd).

"Where the language of a statute is clear and without ambiguity the plain meaning

is to be accepted without resorting to the rules of interpretation,” State v. Elder, Syl. pt. 2, -
152 W. Va. 571, 165 S.E.2d 108 (1968); see also Little v. West Virginia Adjutant Geheral,
223 W.Va. 790, 679 S.E.2d 622 (2009). Petitioners’ articulated belief that the Legislature
intended to create an executive session privilege by enacting the OGPA is not grounded

in the plain language of the Act. The OGPA does not establish any prohibition on civil
litigation discovery. The declaration of legislative policy does not evidence any intent for
this Act to govern anything other than public access to executive session meetings. The
word “privilege” does not appear anywhere in the Act.

The plain meaning of the OGPA is clear.'™ Public agencies must conduct public
business in properly noticed public meetings unless one of twelve exemptions applies. If
an articulated exemption applies, the agency may enter executive session to take up the
matter outside the purview of the general public. W. Va. Code § 6-9A-1 ef seq.

2, West Virginia Law Has Not Adopted an
Executive Session Evidentiary Privilege.

While the OGPA shields some limited discussions by public bodies from the eyes
of the general public, it does not create a legal privilege. True legal privileges provide
significantly greater protection than merely shielding discussions from public scrutiny.

Because of this, privileges should not be “Iighfly created nor expansively construed, for

they are in derogation of the search for the truth.” United States v. Nixon, 418 U.S. 683,
710 (1974).

Petitioners have failed to provide any persuasive legal authority to support their
contention that the recordings of the March 11, 2008, Marshall County Commission
executive session are protected from discovery pursuant to an executive session privilege.
West Virginia law has never recognized or adopted a blanket executive session evidentiary

privilege. This Court has never applied the Open Governmental Proceedings Act as a

5Petitioners do not assert that the language of the Open Governmental Proceedings
Act is ambiguous.
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general bar to the civil discovery of information or records from a properly convened
executive session. The plain language of the OGPA does not create a statutory evidentiary
privilege for executive sessions.

The only case Petitioners cite in support of their invocation of the “executive session
privilege” is an unpublished decision by the Fourth Circuit of Appeals arising out of the
Eastern District of Virginia."® Washington-Dulles Transp. Ltd., v. Metropolitan Washington
Airport Auth., 87 Fed. Appx. 843 (4th Cir. 2004). However, Petitioners misconstrue both

the decision and the implications of this case.

In Washington-Dulles, Washington-Dulles Transportation [WDT] filed suit against
the Metropolitan Wéshington Airport Authority [MWAA] challenging the MWAA's decision
to award a taxi concession contract to another entity. Id. at 843.There were several

occasions when the MWAA Board met in executive session, with their attorneys present,
to discuss the bids. Uitimately, the MWAA voted to award the contract to another bidder.
Id. at 846.

While the case was before the Eastern District of Virginia, WDT sought to discover
information about conversations that occurred during the MWAA'’s executive sessions.
MWAA objected to dis\covery into the executive sessions and raised the attorney-client
priviiege as well as the work product doctrine. Id. at 847. In its decision, the Fourth Circuit
~ pointed out that WDT was given two opportunities to obtain the information it sought from
the executive sessions. First, MWAA was agreeable to allowing deposition questions of its
CEO regarding the executive session so long as WDT agreed that the testimony'would not
constitute a waiver of the attorney-client privilege or the work product doctrine. |d. at 848.
WDT declined this offer. Second, the lower court clearly directed WDT to ask foundational
questions during the CEO deposition so that the court would have the necessary
information to consider the question of privilege. Id. Since WDT failed to follow the judicial

direction it received, it was not granted discovery into the executive session. The Fourth

®Pyrsuant to its Local Rules, the Fourth Circuit Court of Appeals disfavors the
citation of unpublished decisions issued prior to 2007 except for the purpose of
establishing res judicata, estoppel, or the law of the case. Local Rule 32.1.
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Circuit found no abuse of discretion in the district court’s handling of the discovery issue.
Id. | L |
Petitioners wrongly assert that the Fourth Circuit “upheld the District Courtwhen that
Court determined that some of what is discussed during executive session is privileged.
An exception was held to exists [sic] regarding ordinary business matters.” Petition for Writ |
of Prohibition, p. 14. |

What the Fourth Circuit actually did in this unpublished decision was recall that the
lower court had concluded that “some of what occurs in a closed executive session might
be privileged” and that “ordinary facts pertairing to business matters [discussed in
executive session] éannot be shielded merely by the presence of an attorney.”
Washington-Dulles, 87 Fed. Appx. at 848 (emphasis supplied). The Fourth Circuit never

discussed an executive session evidentiary privilege of the kind Petitioners seek to invoke

in this case.

It is clear that the Fourth Circuit was not establishing or endorsing a generalized
executive session evidentiary privilege with this unpublished decision. Rather, the court
was simply acknowledging that sometimes proceedings that occur during an executive
session may otherwise be privileged. This acknowledgment is unsurprising and absolutely
consistent with West Virginia law. For example, this Court has determined that it is proper
for a governmental entity to enter executive session to obtain legal advice.” Syl. pt. 5,
Peters v. County Commission of Wood County, 205 W. Va. 481, 519 S.E.2d 179 (1999).

Any such legal advice would be privileged pursuant to the attorney-client privilege, not

because of an executive session evidentiary privilege.

In a sense, Petitioners have the argument backwards. An agency may enter
executive session to take up a privileged matter; a matter does not become privileged and
not subject to civil discovery by virtue of having been discussed in an executive session.

Moreover, had the Legislature intended to address the issue of civil litigation

discovery in the OGPA, it could have authorized legislation similar to the open meetings

"Conversely, a Public body may not enter into executive session merely because
their attorney is Eresen . Syl. pt. 5, Peters v. County Commission of Wood County, 205 W.
Va. 481, 519 S.E.2d 179 (1999); W. Va. Code § 6-9A-4(b)(11).
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law enacted by lllinois." In discussing the confidentiality of minutes and recordings of
properly convened lllinois executive sessions, the lllinois Open Meetings Act provides that
“‘unless the public body has made a determination that the verbatim recording no longer
requires confidential treatment or otherwise consents to disclosure, the recording shall not
be open for public inspectibn or subject to discovery in any judicial proceeding other than
one brought to enforce this Act.” 5 lll. Comp. Stat. Ann. 120/2.06(e). lllinois clearly
articulated a desire to place some limitations upon the discovery of minutes and recordings
of lllinois executive sessions." The West Virginia Legislature did not.
3. The OGPA Does Not Impose an Absolute Bar

upon the Discovery of Executive Session
Communications in Civil Rights Claims.

The Human Rights Commission and Mr. Briggs have not sought access to the
recording of the March 11, 2008, executive session meeting under FOIA as members of
the general public. The Commission has investigated Mr. Briggs’ complaint of employment
discrimination and has determined that probable cause exists to credit his allegation. The
Commission and Mr. Briggs seek access to the executive session recording as parties to
civil rights litigation.

In most claims of employment discrimination, motive is central to proving liability.
In this case, it is the burden of Mr. Briggs and the Commission to prove that the Petitioners’
hiring decision was motivated, at least in part, by Mr. Briggs’ disability.?® Given that the
subject matter of the withheld audio recording is the discussion between the 911 Director
and the members of the Marshall County Commission about the hiring decision, the
recording may be highly probative of the subjective motivations of the decision makers in

the underlying litigation. The Commission and Mr. Briggs have a compelling interest in

8See 5 [Il. Comp. Stat. Ann. 120/1 (2006).

At least one federal court determined notto a Bly this state privilege orany federal
equivalent in a federal 1983 action. See Kodish v. Oakbrook Terrace Fire Protection Dist.,
2%5 F.R.D. 447 (N.D. . 20086).

2Skaggs v. EIk Run Coal Co., 198 W. Va. 51, 479 S.E.2d 561 (1996); Barefoot v.
Sundale Nursing Home, 193 W. Va. 475, 457 S.E.2d 152 (1995); West Virginia Institute
%ge(?gggl)oqv v. West Virginia Human Rights Commission, 181 W. Va. 515, 383 S.E.2d
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discovering the audio recording. Moreover, neither the Commission nor Mr. Briggs stand
in the same position as a member of the general public who would like to know what
occurred in a closed governmental session. They are litigants seeking discovery in
furtherance of Mr. Briggs' claim of uniawful discrimination.

The West Virginia Freedom of Information Act, W. Va. Code § 29B-1-1 et seq., is
another state statute that seeks to balance the public interest in accessible government
with the government’s need to conduct business efficiently. FOIA, like the OGPA, seeks
to make government accessible and accountable to the public. The purpose of FOIA is to
ensure that the public has access to records maintained by public agencies. W. Va. Code
§ 29B-1-3. The declaration of policy is similar to the declaration in the OGPA:

Pursuant to the fundamental philosophy of the American
constitutional form of government which holds to the principle
that government is the servant of the people, and not the
master of them, it is hereby declared to be the public policy of
the state of West Virginia that all persons are, unless otherwise
expressly provided bK law, entitled to full and complete
information regarding the affairs of government and the official

acts of those who represent them as public officials and
employees. '

W. Va. Code § 29B-1-1,

FOIA contains a provision that exempts certain categories of information maintained
by public agencies from public disclosure. Some categories of information exempt from
public disclosure include trade secrets, personnel files and records of law enforcement
agencies that deal with criminal investigations. W. Va. Code § 29B-1-4.

This Court has determined that the FOIA exernptions do not operate as an
evidentiary privilege. Maclay v. Jones, 208 W. Va. 569, 542 S.E.2d 83 (2000). In Maclay,

this Court considered whether the Freedom of Information Act, which exempts law

enforcement investigatory records from public disclosure, also establishes a privilege that
bars discovery of the same records in civil rights cases:

[W]e hold that the provisions of this state’s FOIA, which
address confidentiality as to the public generally, were not
intended to shield law enforcement investigatory materials
from a legitimate discovery request when such information is
otherwise subject to discovery in the course of civil
proceedings.

Maclay, 208 W. Va. at 575, 542 S.E.2d at 89 (footnote omitted).
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In reaching this conclusion, this Court specifically considered whether the Freedom of
Information Act created a statutory evidentiary privilege for law enforcement records.?!
Like the FOIA, the OGPA does not establish an evidentiary privilege, nor does it
operate as an absolute bar to discovery in a civil rights case.?? The Commission and Mr.
Briggs are not seeking access to the executive session recording as members of the
general public. As litigants in the underlying civil rights claim, they are not barred from
discovering the recording pursuant to either the OGPA or an executive session evidentiary
privilege. The ALJ’s decision not to adopt an absolute executive session evidentiary
privilege is consistent with this Court’s analysis in Maclay and is not clearly erroneous as
a matter of law. |
4. The Executive Session Exemption in the
OGPA Establishes Limitations Upon Public
Access to Government and Is Not Equivalent

in Principle or Purpose to the Attorney-Client
Privilege.

Having no statutory authority to support their contention that an evidentiary privilege
attaches to executive sessions of public agencies, Petitioners seek to persuade this Court
that an executive session is comparable to attorney-client communications. Petition for Writ
of Prohibition, pp. 11-12. This false comparison is unpersuasive. The attorney-client
privilege was developed to encourage “full and frank” discussions between attorneys and |
clients to ensure that the attorney is in a position to offer sound legal advice and
appropriate advocacy. See State ex rel. Allstate Ins. Co. v. Madden, 215 W. Va. 705, 713,
601 S.E.2d 25, 33 (2004); see also State ex rel. United Hospital Center Inc. v. Bedell, 199
W. Va. 316, 326, 489 S.E.2d 199, 209 (1997). That is not the purpose of the executive

session exemption in the OGPA. This exemption is not intended to and does not provide

?'See pp. 19-20 of the Commission’s September 21, 2009, Response for a lengthy
quotation of this Court’s reasoning in Maclay.

*While this Court rejected a law enforcement record evidentiary privilege, it did
establish some guidelines for when privacy concerns might trigger an in camera review of
such documents by the court to weigh privacy concerns before disclosure to the requesting
party. Maclay, 208 W. Va. at 575, 542 S.E.2d at 89. In the instant case, the ALJ has
decided to review the executive session recording in camera before determining whether
any part of it should be produced in discovery. Moreover, she has indicated that any
disclosure of the recording to the Commission would occur subject to a protective order.
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immunity to public agencies for wrongdoing which may occur in executive session. In
effect, the exemption allows public employers, like private employers, to discuss personnel
matters privately, However, just as a private émployer is subject to discovery of its
personnel discussions in a legal challenge to its hiring decisions, so is a public employer.

In seeking to equate executive sessions to attorney-client communications, the
Petitioners assert that “the removal of the executive session from the public domain allows
for full and frank discussion of the County Commissioners without fear of reprisal or
possibility of litigation regarding preliminary discussions, undue influence from competing
interests of the public, and/or coercion through threats of adverse action by members of
the public.” Petition for Writ of Prohibition, p. 11. :

The ALJ’s discovery ruling should have no impact upon the Marshall County
Commission’s ability to engage in robust discussions during executive session. The ruling
does not encourage litigation, place the general public in a position to exert undue
influence or threaten litigation. Nothing in the ALJ’s discovery ruling places the recording
of the March 11, 2008, executive session in the public domain. Pursuant to the OGPA, the
recording would remain unavailable to members of the general public. Moreover, the ALJ
has already advised the parties that any portion of the recording ultimately provided to the
Commission would be subject to a strict protective order. -

The reason Petitioners would like to equate executive sessions with attorney-client
communication becomes apparent when considering the following excerpt from the
Petition:

If the [Marshall County] Commission is hampered by the fear
that every comment or tone of discussion that occurs in
executive session may be used to obtain financial gain,
promote skewed results or for attack by litigants, the
government will cease to operate in an efficient manner and
will most likely be unable due to the fear of reprisal to act in
the best interest of the public.

Petition for Writ of Prohibition, p. 12.

Petitioners seek to cloak all of their executive session discussions in secrecy so that they
are not “hampered” by the “fear” that their internal communications related to employment

decisions can not be used against them by a litigant. The Petitioners’ proposed evidentiary
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privilege would operate to protect a public agency’s executive session discussions from
discovery, even if such communications provide clear evidence of wrongdoing.? Such an
approach is inconsistent with the purposes of the OGPA and with the Legislature’s intent
expressed in the West Virginia Human Rights Act to eliminate discrimination in West
Virginia. The open meetings exemptions do not and should not insulate public agencies
from accountability for'unlawful hiring practices. |

5. Allowing Governmental Entities to Shield
Discussions That Are Not Otherwise
Privileged Behind an Executive Session
Evidentiary Privilege Is Inconsistent with the
Concept of Open Government and Would
é{b_itrarily Curtail Discovery in Civil Rights

aims.

This Court has discussed the seriousness of employment discrimination, and has
attached a special concemn to violations of the West Virginia Human Rights Act perpetrated

by public entities:

As we stated in Allen v. State Human Rights Commission, 174
W. Va. 139, 149, 324 S.E.2d 99, 109 (1984), "[e]qual
opportunity in this State is a fundamental principle” grounded
in several provisions of our State Bill of Rights. "[E]very act of
unlawful discrimination in employment . . . is akin to an act of
treason, undermining the very foundations of our democracy.”
174 W. Va. at 148, 324 S.E.2d at 108. The sense of betrayal
is even greater when the discriminator is, as alleged in this
case, a public servant.

Vest v. Board of Education of County of Nicholas, 193 W. Va. 222, 228, 455 S.E.2d 781,
787 (1995). ,

If civil rights litigants were completely barred from discovering executive session
communications pursuant to an executive session evidentiary privilege, public employers

would have more protection against discovery in employment discrimination claims than

»Consider the hypothetical example of an executive session where a public agency
considered whether to fire an African-American employee. During the executive session
discussion, squose that one member of the closed discussion referred to the African-
American employee in a racially derogatory wa%/ and expressed satisfaction that they were
finally getting rid of him, and another member ot the meeting voiced support for termination
on grounds at there were white members of the local community who could use the job.
Underthe Petitioners’ interpretation of an executive session evidentiary privilege, even this
extreme example' of motive evidence would be undiscoverable in an employment
discrimination claim by the employee.
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private employers. Such a privilege would arbitrarily curtail discovery in cases where the
employer is a public entity. If Mr. Briggs' claim were against a privately-held company,
discussions and any existing recordings of discussions that occurred between the
management team, except to the extent such conversations implicate the attorney-client
privilege, about hiring decisions and the decisional process would unquestionably be
discoverable. The private company could not shield such discussions or recordings from
discovery by claiming an evidentiary privilege. |

The fact that Mr. Briggs applied for public employment does not make the hiring
decision discussions any less relevant or less probative on the issue of motive. Nor should
the recording be less available to Mr. Briggs simply because the communications occurred
in a nonpublic meeting. A public entity should not have any greater protection from civil
discovery in an employment discrimination claim than a private employer. Such a result
would create a substantial breach of the pub_Iic trust, would result in arbitrary and
inconsistent discovery rights depending upon whether the employer was public or private,
and is inconsistent with the principles of transparent government favored by our
Legislature.

6. The ALJ’s Discovery Ruling Does Not
Constitute a Violation of the Separation of
Powers Doctrine.

Petitioners contend that the ALJ’s discovery ruling “has essentially eliminated the
right granted by the West Virginia Legislature and has violated the separation of powers
doctrine.”* Petition for Writ of Prohibition, pp. 22-24. It appears that Petitioners are
claiming the ALJ has interfered with the powers of the Legislature by failing to read into the
OGPA an evidentiary privilege that is not apparent in the plain text of the étatute.
Petitioners provid(j) no legal support for this assertion. The Commission and Mr. Briggs

submit that the Petitioners’ argument, on its face, must fail.

**Petitioners’ constitutional challenge to the ALJ's discovery ruling appears last in
the Petition. Petition for Writ of Prohibition, p. 23. However, the Commission has elected
to respond to this argument out of order, as the issues are directly related to the
Petitioners’ other arguments concerning executive session privilege and the Open
Governmental Proceedings Act. ' '
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The ALJ has not eliminated any right conferred by the OGPA. Her ruling does not
limit the Marshall County Commission’s ability to enter into a properly convened executive
session. The discovery ruling does not eliminate the Petitioners’ “right” to exclude the
general public from properly convened executive sessions. The ALJ has not ordered the
Marshall County Commission to make the audio recording of the March 11, 2008,
executive session available to the general public. She hasn’t even ordered the Petitioners
to produce the tape to the C.ommission and Mr. Briggs.

The Petitioners have not established that the ALJ's decision not to adopt an
absolute executive session evidentiary privilege is clearly erroneous or an abuse of
discretion. They have not established that the discovery ruling violates the separation of
powers doctrine. Accordingly, this Court should refuse to issue a writ of prohibition in this
matter.

B. ALJ Carter’'s Discovery Ruling Ordering an In Camera
Review of the Executive Session Recording Is Not Clearly
Erroneous as a Matter of Law.

The ALJ’s decision to conduct an in camera review of the executive session

recording is not clearly erroneous as a matter of law or an abuse of the ALJ’s discretion.

The ALJ’s ruling comports with the procedure established in State ex rel. Nationwide Mut.
Ins. Co. v. Kaufman, 222 W. Va. 37, 658 S.E.2d 728 (2008), for evaluating disputed claims
of privilege. The ALJ’s discovery ruling does not violate the attorney-client privilege. There

is no authority in West Virginia law that prohibits an otherwise '"duly appointed

administrative law judge from resolving discovery disputes involving claims of privilege.
Finally(, the method the ALJ adopted to resolve the discovery dispute is consistent with how
other courts have resolved similar discovery disputes involving recorded conversations of
executive sessions where claims of attorney-client privilege have been made by public
agencies in civil rights cases. Indeed, all of the cases cited by Petitioners support the ALJ’s

approach to resolving the discovery dispute.
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1. The ALJ’s Order Establlshlng an In Camera
Review of the AllegedlI inleg ed Recording
Comports with the General Procedure for
ges?'!vmg Such Dlsputes Established by This

ou

The Marshall County Commission and Marshall County Communication 911 allege
that the ALJ misapplied West Virginia law when she ordered an in camera review of the
executive session meeting recording. They contend that rather than reviewing the
recording, the ALJ “should hold a hearing and apply the proper test to determine whether
the communications conducted during the meeting were protected by the attorney/client
privilege.” Petition for Writ of Prohibition, p. 17. In support of this contention, Petitioners cite
to three West Virginia cases, none of which prohibit the ALJ from conducting an in camera
review of the executive session recording.

a. The ALJ’s reference to Peters v.
County Commission of Wood
County, 205 W. Va. 481, 519
S.E.2d 179 (1999), was not
::Iearly erroneous as a matter of
aw. -

Petitioners incorrectly assert that the ALJ “misinterpreted and misapplied” the case
of Peters v. Commission of Wood County, 205 W. Va. 481, 519 S.E.2d 179 (1999).
Petition for Writ of Prohibition, p. 16. The Petitioners appear to contend that the ALJ

improperly relied upon Peters because the primary issue in Peters was whether a public

agency had properly closed certain meetings to the public. Petitioners further assert that
it was a misapplication of PLérs for the ALJ to order an in camera review of the executive
session recording instead of an in camera hearing{25 Finally, Petitioners take umbrage with
the fact that the written Order included language from the Peters case discussing waiver

of the attorney-client privilege.”

*Petitioners ignore the fact that the ALJ did, in fact, hold a hearing prior to orderin
the in camera review. The Petitioners have had ample opportumty to make their points an
arguments to the ALJ.

**The ALJ never asserted or ruled that Petitioners had walved the attorney-client
privilege in the instant case.
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< The ALJ neither misinterpreted nor misapplied the Peters case. In Peters, two Wood
County, West Virginia citizens brought an action seeking injunctive and otherrelief against
the Wood County Commission for alleged violations of the Open Governmental
Proceedings Act. The citizens contended that on three occasions in the summer and fall
of 1997, the County Commission improperly met in unnoticed, closed session meetings.
The County Commission claimed that the meetings were for the purpose of seeking legal
advice.?” Peters, 205 W. Va. 481, 519 S.E.2d 179 (1999).

This Court reviewed the decision of the Wood County Circuit Court and considered
whether the Wood County Commission meetings were properly closed. As aninitial matter,
the Court noted that the record was undeveloped. The record did not include significant
discovery. The circuit court had not conducted an in camera hearing to determine the

nature of the closed session conversations. Importantly, this Court ’specifically noted that

‘no recordings of these closed meetings exist for review.” Peters, 205 W. Va. at 484, 519
S.E.2d at 182 (emphasis supplied). |

The Court ultimately held that a public agency may enter executive session to
engage in privileged communications with the agency’s counsel as long as the executive
session is approved by a majority of the members present, proper notice of the meeting
has been provided to the public, and the agency complies with the minutes requirements
of the OGPA. Peters, 205 W. Va. at 489, 519 S.E.2d at 187. The Court further noted that

the mere presence of an attorney is not sufficient to close a public meeting. Id.

Peters provides insight into how courts should evaluate challenged claims of
aftorney-client privilege by public agencies. “When a public body closes an open meeting
on the basis that the matters to be discussed in that meeting are exempt from the Act as
a result of the attorney-client privilege and that claim is challenged, the circuit court should
review in camera whether the communications do indeed fall within that privilege.” Id., 205
W. Va. at 489-490, 519 S.E.2d at 187-188.

?"The meeting miinutes from the first unnoticed meeting, which occurred on July 24,
1997, do not indicate that the Wood County Commission entered executive session to
receive legal advice. Peters, 205 W. Va. at 483, 519 S.E.2d at 181.
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In Peters, there were no recordings of the closed meetings. The lack of a recording
meant that the only available basis for reviewing the claim of privilege was for the trial
judge to conduct an in camera hearing where the substance of the communications could
be probed. This Court remanded the case back to the circuit court and directed it to hold
an in camera hearing to determine whether the communications “fall within the limited
attorney-client privilege exception enunciated herein.” Id., 205 W. Va. at 489-490, 519
S.E.2d at 187-188.

The ALJ's Order indicates that Chief ALJ Carter found the rationale of Peters

persuasive. The Order noted that “[iln Peters, an in camera review was deemed necessary

bythe Court to determine whether the conversations at issue fell within the attorney-client
privilege and were, therefore, properly closed from the public.” Order Providing for In
Camera Review of Recordings in Dispute in Response to Commission’s Motion to Compel
and Respondents’ Motion for Protective Order, p. 3. The ALJ understood the holding of the

Peters case. Her Order clearly articulated the central issues in Peters, as well as the

holding. Based upon the direction the ALJ found in Peters “as well as the other authority

cited by the [West Virginia Human Rights] Commission which is consistent therewith,” the
ALJ determined that “an in camera review of the March 11, 2008, recording is necessary
to resolve this discovery matter and privilege dispute.” Order Providing for In Camera
Review of Recordings in Dispute in Response to Commission’s Motion to'CompeI and
Respondents’ Motion for Protective Order, p. 4.

Petitioners suggest that because Peters involved the determination of whether a-

public agency properly closed a meeting to the public,?® the Court’s opinion is devoid of

%Petitioners claim that “there is absolutely no dispute that MCC properly closed the
executive session to discuss the employment of an employee for the MCC.” Petition for
Writ of Prohibition, p. 16. While the Petitioners’ contention is not dispositive of the Petition
before the Court since this discovery issue does not turn on whether the Marshall County
Commission properly followed the OGPA, the West Virginia Human Rights Commission
and Mr. Briggs note that it is unclear whether the March 11, 2008; meeting was, in fact,
properly noticed and convened.

The Open Governmental Meetings Act, W. Va. Code §A6-9A-1 et seq., requires
public agencies to provide proper notice of all meetings. The March 11, 2008, Marshall
County Commission meeting was a sg_emal session meetln?. To properly notice a special
session meeting, an agency must publicly notice the date, time place and purpose of the
special session. W. Va. Code § 6-9A-3.
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valuable guidance for the instant case. Petition for Writ of Prohibition, pp. 16-17. Peters
explains how a court may practically evaluate the validity of a public agency’s claim that
certain executive session communications are protected by the attorney-client privilege.
Given the similarity between this analysis and the discovery dispute before the ALJ, there
are clear parallels that the ALJ properly recognized and favorably referenced.

Contrary to Petitioners’ assertions, Peters does not mandate an in camera hearing

instead of an in camera inspection of the allegedly privileged material. Nor does Peters
prohibit a judge from conducting an in camera review of allegedly privileged documents or
recordings. In m, the Court took specific note of the fact that there were no recordings
available for review. Peters, 205 W. Va. at 484, 519 S.E.2d at 182. When the Court
revisited the Peters matter after the trial court failed to conduct a proper inquiry into the

specific substance of the challenged meetings, the Court again noted that there were no

recordings of the meeting and directed the trial court to hold an in camera hearing to
discern the particulars of the closed meeting communications. Peters v. County
Commission of Wood County, 209 W. Va. 94, 98, 543 S.E.2d. 651, 655 (2000). Nothing

in either of the Peters cases prohibits the ALJ from reviewing the executive session

recording in camera.

The minutes of the March 11, 2008, special session incorporate the text of the
public notice, but do not indicate whether a separate agenda was also published:

The County Commission of Marshall County, West Virginia will meet in
Special Session at the Courthouse thereof, on Tuesday, March 11, 2008, at
9:30 A.M. for the following purposes, that is to say:

To Audit Claims

To Act Upon Rebates

To consider any other matters :

Which may properly come before The Commission. :
Called by the President of the Comrnission with the Concurrence of the other
two members.

September 21,2009, ResEonse ofthe West Virginia Human Rights Cornmission to Petition
for Writ of Prohibition, Exhibit A, p. 1. '

Unless a separate agenda was publicly posted two business days prior to the March

11, 2008, meeting, the Marshall County Commission did not give proper public notice that
it would meet with Larry Newell or consider any personnel or hiring matters at that meeting.
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Finally, Petitioners contend that “[tlhe ALJ committed further error by relying on
language contained within the Peters case and the case of State ex rel. United States
Fidelity & Guarantee Company v. Canady, 194 W.Va. 431,460 S.E.2d 677 (1995), wherein
the Court held that, ‘a party may waive the attorney/client privilege by asserting claims or

defenses that put his or her attorney’s advice in issue.” Petition for Writ of Prohibition, p.
20. In. explaining the result and rationale of Peters, the May 2009 Order incorporates two
direct quotations from the text of the decision. One quotation details the holding of the
case. Order Providing for In Camera Review of Recordings in Dispute in Response to
Commission’s Motion to Compel and Respondents’ Motion for Protective Order, pp. 3-4.
The second quotation recounts the circumstances under which the attorney-client privilege
can be waived by certain claims or defenses raised during litigation. When a claim or a
defense places legal advice in issue, waiver of the attorney-client privilege may occur. The
quoted passage explains that litigants place legal advice in issue only when actually
disclosing or describing the legal advice as part of a claim or defense. See Order Providing
for In Camera Review of Recordings in Dispute ih Respbnse to Commission’s Motion to
Compel and Respondents’ Motion for Protective Order,,p. 4 (quoting Peters, 205 W. Va.
at 490, 519 S.E.2d at 188).

Petitioners assert that they have not placed their legal advice in issue during this

litigation and therefore there is no waiver of the attorney-client privilege. They claim that
since the articulated waiver provision does not apply in the instant case, the ALJ’s
“reliance” on that particular portion of the Peters case is improper and erroneous. Petition
for Writ of Prohibition, pp. 20-21. Implicit in this argument is the suggestion that the ALJ
has found that the Petitioners have waived the attorney-client privilege.

Petitioners misunderstand the ALJ's Order. The ALJ never ruled, explicitly or
implicitly, that the Petitioners waived the attorney-client privilege. Indeed, had Chief ALJ
Carter determined that the Petitioners waived the attorney-client privilege, there would
have been no need for an in camera review of the recording in the first instance, and the
ALJ could have ordered the Petitioners to produce a copy of the recording to the

Commission and Mr. Briggs without first reviewing the recording.

29



The ALJ’s discovery ruling was made in the context of Petitioﬁers’ claim that the
March 11, 2008, executive session involved the communication of legal advice received
by Larry Newell to the Marshall County Commissioners. Petitioners asserted that they
sought legal advice prior to.making the hiring decision because they were concerned that
their hiring decision would resUIt in litigation. Order Providing for In Camera Review of
Recordings in Dispute in Response to Commission’s Motion to Compel and Respondents’
Motion for Protective Order, p. 2. In light of the context, it was reasonable and appropriate
for the ALJ to both identify when placing legal advice in issue can result in waiver of the
~ attorney-client privilege and decline to conclude that waiver occurred in this case. Even if

the ALJ’s inclusion of the Peters waiver discussion was extraneous to the resolution of the

discovery dispute, it was certainly benign and does not provided a basis to conclude that
the ALJ’s discovery ruling involves an abuse of discretion or is clearly erroneous as a
matter of law.

The ALJ’s ruling is absolutely consistent with the review process as articulated in
Peters. In the instant case, however, the ALJ does not have to resort to the recollection of
the meeting participants. An actual recording of the executive meeting exists. It was
reasonable and appropriate, given Larry Newell’'s complete lack of recall regarding the
specifics of his communications with the Marshall County Comrnissioners at the March 11,
k2008, meeting, for the ALJ to order an in camera review of thé recording.

b. The ’ALJ’s discovery ruling is
consistent with the guidance
provided by this Court in State
ex rel. Nationwide Mut. Ins. Co.

v. Kaufman, 222 W. Va. 37, 658
S.E.2d 728 (2008).

Petitioners contend that the cases of State ex rel. Nationwide Mut. Ins. Co. v.
Kaufman, 222 W. Va. 37, 658 S.E.2d 728 (2008), and State ex rel. Wausau Bus. Ins. Co.
v. Madden, 216 W. Va. 776, 613 S.E.2d 924 (2005), require the ALJ to hold an in camera

hearing as opposed to an in camera review of the recording. These cases do not stand for

the propositions attributed to them by the Petitioners. They are entirely consistent with the

ALJ's discovery ruling.
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Contrary to the assertion of Petitioners, the case of State ex rel. Nationwide Mut.

Ins. Co. v. Kaufman does not support their position that the ALJ should have set another

- hearing rather than conducting an in camera review of the executive session recording.

This is a misunderstanding of Kaufman. Kaufman does not bar a judge from conducting

an in camera review of allegedly privileged documents or communications. To the contrary,
Kaufman expressly ratifies this process.

In Kaufman, the insured defehdant in a personal injury case objected to certain
discovery requests filed by the plaintiff and claimed that some of the responsive documents |
were subject to the attorney-client privilege and the work product doctrine. The parties filed
‘motions related to the discovery dispute. After consideration of the motions, the trial court
uI'timater ordered the defendant “to produce to the court the documents sought under
Request No. 16, along with a privilege log, for an in camera review.” State ex rel.
Nationwide Mut. Ins. Co. v. Kaufman, 222 W. Va. 37, 40, 658 S.E.2d 728, 731 (2008). The

order expressly required the defendant to make available to the trial court the documents

for which privilege was asserted. This is exactly what the ALJ has ordered in the instant
case.

In Kaufman, this Court refused to issue a writ of prohibition to prevent enforcement
of the trial court’s discovery order. |d., 222 W. Va. at 44, 658 S.E.2d at 735. Moreover, the
Court specifically noted that the trial court “followed the proper procedure and did not
abuse its discretion in ordering Mr. Clegg to tender to the Court the information sought
under Request No. 16, and to provide a privilege log for information alleged to be protected
from disclosure.” |d., 222 W. Va. at43, 658 S.E.2d at 734. In making this observation, the
Court referred to its prior opinion in Feathers v. West Virginia Bd. of Medicine, 211 W. Va.
96, 562 S.E.2d 488 (2001), which concluded that “where a party asserts a privilege, a log

of the privileged material should be provided to the [requesting party], and the material
should be provided to a court for in camera inspection.” Kaufman, 222 W. Va. at 43, 658
S.E.2d at 734 (quoting Feathers v. West Virginia Bd. of Medicine, 211 W. Va. 96, 105, 562

S.E.2d 488, 497). |
In Kaufman, this Court also revisited the discovery procedure it developed in the

context of bad faith litigation in the case of State ex rel. Westfield Ins. Co. v. Madden, 216
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W. Va. 16, 602 S.E.2d 459 (2004). The Westﬁeid case established the procedure for the
discovery of allegedly privileged materials in the context of bad faith litigation:

In an action for bad faith against an insurer, the general
procedure involved with discovery of documents contained in
an insurer's litigation or claim file is as follows: (1) The party
seeking the documents must do so in accordance with the
reasonable particularity requirement of Rule 34(b) of the West
Virginia Rules of Civil Procedure; (2f) If the responding part
asserts a privilege to any of the specific documents requested,
the responding party shall file a privilege log that identifies the
document for which a privilege is claimed by name, date,
custodian, source and the basis for the claim of privilege; (3)
The privilege log should be provided to the requesting farty
and the trial court; and (4) If the party seeking documents for
which a privilege is claimed files a motion to compel, or the
responding party files a motion for a protective order, the trial
court must hold an in camera proceeding and make an
independent determination of the status of each
communication the responding party seeks to shield from
discovery.

Westfield, at Syl. pt. 2.

Petitioners concede that the Westfield case authorizes a judge to conduct an in
. camera review of allegedly privileged documents to resolve discovery disputes in bad faith
litigation,? but suggest that the application of this standard is very limited. Petition for Writ
of Prohibition, pp. 19-20. However, this Court expressly expanded the Westfield approach
beyond bad faith claims to encompass all general discovery disputes involving challenged
claims of attorney-client privilege:

Although the discovery procedure outlined in Westfield is
narrowly confined to the context of a bad faith action against
an insurer, we believe that this discovery procedure should
have a general application to discovery of privileged
cornmunication in any context. Therefore, we now hold that the
general procedure involved with discovery of allegedly
privileged documents is as follows: (1) the ﬁarty seeking the
documents must do so in accordance with the reasonable
Earticularity requirement of Rule 34(b) of the West Virginia

ules of Civil Procedure; (2) if the responding party asserts a
privilege to any of the specific documents requested, the
responding party shall file a privilege log that identifies the
document for which a privilege is claimed by name, date,

®Petitioners inCorrectIK contend that Westfield represents one of only two occasions
in West Virginia case law authorizing an in camera review of materials allegedly protected
by the attorney-client privilege. Petition for Writ of Prohibition, pp. 18-19.
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custodian, source and the basis for the claim of privilege; (3
the privilege log should be provided to the requesting party an

the trial court; and (4) if the party seeking documents for which
a privilege is claimed files a motion to compel, or the
responding party files a motion for a protective order, the trial
court must hold an in camera tproceedin and make an
independent determination of the status of each
communication the responding party seeks to shield from
discovery. ' ‘

%86%?x rel. Nationwide Mut. Ins. Co. v. Kaufman, 222 W. Va. 37,43, 658 S.E.2d 728, 734

The ALJ's discovery ruling is consistent with the standard articulated in Westfield and
Kaufman.

The final case Petitioners cite in support of their contention that the ALJ improperly
ordered an in camera review of the executive session recording is State ex rel. Wausau
Bus. Ins. Co. v. Madden, 216 W. Va. 776, 613 S.E.2d 924 (2005). The Wausau case

resolves the question of whether a litigant waives the opportunity to raise objections to

discovery based upon privilege if such objections were not included in the litigant's
preliminary motion for protective order and were not otherwise raised within the thirty day
response period established in Rule 34 of the Rules of Civil Procedure. State ex rel.
Wausau Bus. Ins. Co. v. Madden, 216 W. Va. 776, 613 S.E.2d 924 (2005).

In Wausau, the defendant insurance company obtained an extension to answer

discovery requests from the plaintiffs. Prior to answering the discovery requests, Wausau
filed a preliminary motion for protective order seeking protection from providing some of
the documents sought in the discovery, including claim and litigation files related to the
underlying negligence claim. The trial court denied the motion for protective order.
Thereafter, in response to the discovery requests, the defendant raised objections to some
of the discovery based upon the attorney-client privilege and work product doctrine. A
privilege log accompahied the defendant’s responses. The plaintiffs filed a motion to
compel claiming that the defendant had waived its right to object to the discovery requests.

The trial court agreed with the plaintiffs and determined that the defendant had
waived its objections to the plaintiffs’ discovery by failing to raise the objections in

association with their motion for protective order. The defendant sought a writ of
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prohibition. Thié Court held that "when a party, who has obtained én extension of time to
answer discovery requests, files a motion for a protective order to-limit the scope of
discovery, the party need not raise aII. objections to discovery in the motion for a protective
order.” Wausau, 216 W. Va. at 781, 613 S.E.2d at 929. The Court issued a writ of
prohibition voiding the trial court’'s determination that the defendant had waived its right to
object to the discovery. The case was remanded back to the trial court for a determination
of whether any of the disputed documents are privileged from discovery.

Petitioners cite this case for the proposition that the trial court had to hold a

discovéry hearing. They suggest that Wausau “does not authorize the ALJ to review and

listen to the privileged material thereby violating the sanctity of the attorney/client privilege..”
Petition for Writ of Prohibition, p. 17. To the contrary, it is clear that the discovery hearing
ordered by the Wausau Court would have involved an in camera examination of the
allegedly privileged documents. Prior to the trial court hearing on the plaintiff's motion to
compel, the defendant “forwarded unredacted copies of the documents listed on the
privilege log for in camera review.” Id., 216 W. Va. at 779, 613 S.E.2d at 927. In its order
granting the motion to compel, the trial court indicated that since it had concluded that
pri\)ilege had been waived, It is not necessary for the Court to examine the documents
delivered to the Court for an in camera review.” |d., 216 W. Va. at 779-780, 613 S.E.2d at
927-928. Ciearly the discovery hearing ordered by this Court would have encompassed a
review of the provided, unredacted documents.

Petitioners misstate the law and propose an unworkable approach to the discovery
dispute resoluﬁon process. In this case, the ALJ did hold a hearing. On May 11, 2009,
after receiving lengthy written submissions from the parties, the ALJ gave counsel the
opportunity to provide additional argument during a telephonic hearing. The Petitioners had
the oppoftunity to provide specific details concerning their claim of attorney-client privilege.
They did not do so. Nor did they provide, or offer to provide, a privilege log of the specific

communications in the recording for which they claimed attorney-client privilege. Rather,
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the Petitioners sought to maintain a blanket claim of privilege.*® Moreover, at no time during
this hearing did the Petitioners seek a subsequent hearing or ask to be present for the
ALJ’s review of the audio recording. The only resoIUtion proposed by the Petitioners was
blind acceptance that the entire recording was universaily protected and privileged from
any disclosure, even though Petitioners concede that the entire recording is not protected
by the attorney-client privilege. ‘

The record in this matter is clear. Chief ALJ Carter was called upon by the parties
to resolve a discovery dispute involving blanket claims of privilege. It is undisputed that the
recording contains discussion about the telecommuniicator hiring decision between non-
lawyers and the Marshali County Commissioners. Itis also undisputed that the Petitioners’
counsel did not participate in the meeting. Petitioners claim that some, but not all, of the
executive session discussion involved the communication of legal advice about the hiring
decision. This assertion may be accurate. It may be inaccurate. Regardless, Petitioners’
general claim of privilege is insufficient to resolve this discovery dispute.

To resolve the discovery dispute, the ALJ ordered the Petitioners to produce a copy
of the recorded communications for an in camera review. It is impossible for the ALJ to
determine if portions of the recording are protected without access to the recording. Her
discovery ruling is consistent with this Court’s articulated approach to resolving claims of
privilege in the discovery context, does notinvolve an abuse of discretion, and is not clearly
erroneous as a matter of law.

2. An In Camera Review of Allegedly Privileged
Materials by an Administrative Law Judge of

the West Virginia Human Rights Commission
Does Not Violate the Asserted Privilege.

Petitioners contend that “[tjhe ALJ in this matter has ordered an improper violation
of the attorney/client privilege by ordering that she as the finder of fact review the privileged

communication to make a determination as to its privilege.” Petition for Writ of Prohibition,

%This Court has cautioned against presuming that discovery may be prevented by
simply asserting privilege: “[i]f we allowed such a position to be the law, no party would
ever obtain information during discovery because parties would invoke an unreviewable
claim of privilege. Obviously this is not, and has never been the law.” Kaufman, 222 W. Va.
at 42,658 S.E.2d at 733.

35




p. 21 Courts routinely utilize the in camera review process to resolve disputes concerning
confidentiality and privilege. Sometimes, as in the instant nﬁatter, an in camera review is
the only practical way to resolve discovery disputes. The act of producing allegedly
privileged materials to a tribunal for a determinétion upon the claim of privilege does not
violate or waive the asserted privilege. “We begin our analysis by recognizing that
disclosure of allegedly privileged materials to the district court for purposes ofdetermihing |
the merits of a claim of privilege does not have the legal effect of terminating the privilege.”
United States v. Zolin, 491 U.S. 554, 568-569 (1989). See also Matter of Bevill, Bresler &
Schulman Asset Mgt. Corp., 805 F.2d. 120, 125 n.2 (3d Cir 1986) (fejecting_claim thatthe

in camera review of allegedly privileged documents violates the attorney-client privilege

“because in camera review is frequently the only way to resolve whether in fact the
privilege asserted appfies”). An in camera review of the Marshall County Commission
executive session recording by Chief ALJ Carter would not violate the attorney-client
privilege.

The Petitioners have not offered a single legal authority to support their contention
that it is improper for an administrative law judge to resolve discovery disputes involving
claims of privilege by conducting an in camera proceeding to review the allegedly privileged
materials.® Nor have they offered any legal basis that suggests, in even the most marginal
way, that Chief ALJ Carter’'s in camera review of the March 11, 2008, recording would
violate the attorney-client privilege. No such authority exists.

West Virginia Human Rights Commission ALJs “determine all questions of fact and
law presented during the hearing and [to] render a final decisidn on the merits of the
complaint, subject to the review of the commission[.]" W. Va. Code § 5-11-8(d)(3). This is
similar to a circuit judge presiding over a bench trial. Commission ALJs are specifically

authorized to direct the scope of discovery and to entertain motions to compel and motions

YPetitioners characterize the in camera review as “forced Eroduction” of the
Privile ed material. Petition for Writ of Prohibition, p. 20. In reality, the ALJ’s Order protects
he Pelitioners fromj)roducmg the executive session recording to the Commission and Mr.

Briggs while the ALJ evaluates Petitioners' claim of privilege.
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for protective order.®> W. Va. Code R. §§ 77-2-7.18. and § 77-2-7.27. The regulations
contain no limitation upon the ALLJ’s ability to resolve discovery disputes, and do not restrict
administrative law judges from conducting in camera reviews to resolve such disputes.

: This Court has noted that the West Virginia Human Rights Commission is required
to provide pérties a fair and impartial hearing and that Commission ALJs have been
imbued with the all powers necessary to conduct fair and impartial hearings. Hifer
Construction Co. v. West Virginia Human Rights Commission, 217 W. Va. 583, 588-589,
618 S.E.2d 592, 597-598 (2005). In order to conduct a fair and impartial hearing, the

process leading up to the hearing must also comport with these ideals. The discovery

process before the West Virginia Human Rights Commission would be saddled with a
substantial due process problem if, as Petitioners suggest, Commission ALJs were
restricted from utilizing the critical tool of in camera review to resolve discovery disputes
involving allegations of privilege. As this Court sagely recognized in Kaufman, “no party
would ever obtain information during discovery because parties would invoke an
unreviewable claim of privilege.” Kaufman, 222 W. Va. at 42, 658 S.E.2d at 733.
This Court should be unpersuaded by Petitioners’ claim that an in camera review
of allegedly privileged matérial by the ALJ is “equivalent to the publication of privileged
material to a jury[.]” Petition for Writ of Prohibition, p. 21. This assertion is patently absurd
and disregards the proper role and responsibility of a finder of fact and law. Like circuit
judges conducting bench trials, administrative law judges are routinely required to rule on
discovery and evidentiary matters. Often, these discovery and evidentiary matters make
the judge aware of non-discoverable and/or inadmissible information. In any given
‘proceeding, an ALJ may be asked to rule upon the discovery or admissibility of specific
medical records, the admissibility of character evidence, the admissibility of a potential
witness’s criminal record, or the application of privilege to Certain evidence or testimony.
In these instances, the ALJ necessarily becomes aware of the information that may be
considered prejudicial, inflammatory, or otherwise inadmissible and properly disregards the

same when rendering a decision.

~ ¥In this case, the ALJ’s discovery ruling is in response to the Commission’s motion
to compel and the Petitioners’ response thereto seeking a protective order.
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Our judicial system relies on adminis{rative law judges and other finders of fact and
law to base their decisions on the merits of the properly admitted evidence in the record.
Such reliance is possible because, unlike lay juries, finders of fact and law engage in the
process of filtering out inadmissable information and evidence on a regular basis. The
Petitioners have failed to identify any legitimate basis upon which this Court may
reasonably conclude that Chief ALJ Carter cannot be relied upon to properly evaluate the
application of privilege or to base her final decision on the merits of the evidence admitted
into the record at the public hearing. Rather, Petitioners have made unfounded assertions
and unsupported assumptions that denigrate the integrity of the administrative procéss.

This Court has approved in camera inspections of allegedly privileged records as
proper protocol for resolving whether privilege applies. This Court did not limit the
application of Kaufman to jury trials, nor has the Court formulated a different method for
resolving claims of privilege for jurists conducting bench trials. The Petitioners have not
articulated any rational basis for the privilege review process to operate any differently
simply because it is being conducted by an administrative law judge. Moreover, Petitioners
have no legitimate basis for asserting that West Virginia law prohibité the ALJ from
conducting the proposed in camera review. The ALJ’s discovery ruling does not violate the
attorney-client privilege. | ‘

3. Other Courts Have Recognized That Public
Entities Should Not Be Able to Insulate -
Themselves from Accountability for Civil
Rights Violations by Preventing the
Disclosure of Potentially Probative Evidence
by Asserting a Blanket Claim of Privilege.

Chief ALJ Carter’s discovery ruling is consistent with rulings in similar cases by
courts in other jurisdictions. Kodish v. Oakbrook Terrace Fire Protection Dist., 235 F.R.D.
447 (N.D. lll. 2006), and Wilstein v. San Tropai Condo Master Ass'n, 189 F.R.D. 371 (N.D.

lll. 1999), both involved allegations of discrimination. In each of these cases, the court

recognized the need to probe the decisional process and to discover executive session
discussions that were not protected by the attorney-client privilege.
In Kodish, the United States District Court for the Northern District of lllinois

considered whether an audio tape of a closed session of the Oakbrook Terrace Fire
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Protection District [OTFPD] was protected from discovery by the attorney-client privilege
in the context of a §1983 claim. In this case, the OTFPD held a closed session meeting
with its attorney to discuss terminating Kodish. Kodish, 235 F.R.D. at 453. Kodish sought
to discover audio tapes of this closed session. The district court opined that the “attorney-
client privilege does not provide blanket protection from d’iscovery." Id. Specifically, the
court noted that “[tlhe discussion by members of the Fire District's board of trustees
regarding Plaintiff's work history . . [the] reason for moving to terminate Plaintiff, and . . .
discussion of what is desirable from an employee are examples of the type of information
that is discoverable.” Id. Any information involving counsel’s legal advice was determined
to' be privileged. Id. at 454. The court determined which portions of the recording fo make
available to the plaintiff by conducting an in camera review. |d.

In Wilstein, the District Court for the Northern District of Illinois determined that
“lolnly the relevant portions of the executive session meeting discussing confidential
information disclosed to the attorney or advice from the attorney relating to pending or
anticipated litigation are privileged from discovery. Questions pertaining to factual
information underlying. . .[a] claim or not involving counsel's legal advice must be
answered.” Wilstein,189 F.R.D. at 380. The Wilstein court determined that any part of the
executive session meeting communications that did not discuss Iegal advice, litigation
strategy, litigation risks and/or legal recommendations should be discoverable. |d.

Like in Kodish and Wilstein, the Commiission and Mr. Briggs have sought legitimate
discovery into executive session conversations. The ALJ has recognized the Commission’s
strong interest in obtaining discovery of the executive session recording. She has also
acknowledged the possibility that the recording is protected in whole or in part by the
attorney-client privilege. In her effort to balance the Commission’s interest in discovery with
~ the Petitioners’ assertion of privilege, she has properly ordered an in camera review of the
recording to evaluate to what extent the recorded communications are protected by the

attorney-client privilege.
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IV. CONCLUSION
Chief Administrative Law Judge Carter was asked to resolve a discovery dispute
involving contested assertions of privilege by the Petitioners. Her decision to conduct an
in camera review of the March 11, 2008, Marshall County Commission executive session

audio recording was neither an abuse of discretion nor clearly erroneous as a matter of
law. Petitioners have failed to satisfy the rigorous standard for the issuance of a writ of
prohibition. For all of the foregoing reasons, the West Virginia Human Rights Commission,
on its own behalf and on behalf of the Complainant below, John R. Briggs, asks that this
Court decline to issue a writ of prohibition against the West Virginia Human Rights

Commission and Chief Administrative Law Judge Phyllis H. Carter.

Respectfully submitted,

WEST VIRGINIA HUMAN

Rights Commission, on behalf

of JOHN R. BRIGGS,
Respondent,

By Counsel
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g04) 558-0546
ounsel for the West Virginia
Human Rights Cormmission
State Bar ID No. 7682

40



BRIGGS ¥ MARSHALL CTY COM, ET AL EDB-466408 LARRY D. NEWEL VOL 2 4\

BEFORE THE WEST VIRGINIA HUMAN RIGHTS'COMMISSION — | =~ — T INDEX™
Witness: Exarnination
JOHN R. BRIGGS,
- Larry Dean Newell 4 (Aliey)
Compiainant,
Respondent's Exhibits: ‘ Marked
v. DOCKET NO.: EDB-466408
EEOC No.: 171-52008-00329 No. 6, Interview Selection Letters 120
’ No. 7, Applicants' Letters 120
MARSHALL COUNTY COMMISSION No. 8, Applicant List 0f2-21-08 132
and MARSHALL COUNTY : No. 9, Interview Questions ) 143
COMMUNICATIONS 911, . : No. 10, Commission Meeting Minutes 2- 26«08 178
: No. 11, John R. Briggs' Memo of 2-29-08 181
- Respondents. ’ No. {1, Barbara J. Ware Memo of 2-29-0§ 192
No. 13, Joha R. Briggs' Fingerprint Card 202
No. 14, Interview Notes of John R. Briggs 211
VOLUME 11 No. 15, Responses to Interrogatories - 213
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BRIGGS V MARSHALL CTY COM, ET AL EDB-466408 LARRY D. NEWEL VoL 2 405 MINIDEP by fenson )

1 Q ~ what did you do? 1 the manner in which you decided who to interview on
2 A Tcontacted the Commission's secretary to 2 February 21st?
3 see if there was an open spot on the agenda for the nearest 3 A Tam not certain. I'd have to I mean
4 Tuesday when we made our decision. 4 know they would quote stuff, you know, frequently for those
5 Q Oka};, . 5 interviews or those personnel part; it's different than
6 A And! got on the agenda and approached the 6 their regular public record.
7 County Commission. 7 Q. Okay.
g Q Atanytime prior to your official meeting 8 A They keep it separate and ['d have to
9 with the County Commission, whenever that did occur when 9 review it to see if there was anything but I don't offhand
10 you got put on the agenda, did you have any discussions 10 remember anything,
1 prior to that meeting with any of the County Commissioners 11 Q So the Marshall County Commission records
12 regarding your proposed recommendation? 12 the personne} matters discussed in non-public sessions?
13 A Not to my knowledge. 13 A Ithink so but I'm not 100 percent certain.
14 Q Okay, what about with Ms, Frohnapfel? 14 It'd have to be checked on.
15 A 1do not believe so. 15 Q OCkay. Ifitwere recorded, do you have any
16 Q Did you contact Ms, Blake and let Ms, Blake 16 reason to believe that the réc@rding wouldn't stil] exist
17 know you were going to recommend her prior to that meeting? 17 today?
18 A Without looking at the file if L have a 18 MR. KEPPLE:  Object to the form. You can
19 note written in there or anything, I am not sure, 19 answer, k
20 Q Okay. If you had a note, it would be 20 THE WITNESS: Okay. I do not know what their
21 written and put in her applicant file? 21 policy is or how they handle records that are done by them.
172 174
1 A Yes, ma'any, yeah. I T'have no idea.
2 Q OCkay. And you provided the entire 2 BY MS. ALLEY:
3 applicant file in discovery? 3 QDo you remember anything about your meeting
4 A Yes, ma'am. 4 with the Marshall County Commission; the meeting where you
5 Q Okay. 3o would it fair to say if | don't 5 recommended Ms. Blake, do you remember anything that you
6 have any notes to that effect, then you probably didn't 6 discussed?
7 have any notes fo that effect? 7 A Nothing significant or out of the ordinary
8 A Tothe best of my knowledge, ves. '8 comes to mind.
9 Q Okay. Do you know how long after the 9 Q Doss anything significant or ordinary come
10 February 21st interviews, how long it took you to come to 10 to mind?
11 the conclusion to recommend Ms, Blake? il A No. No, [ mean it just seemed the normal
12 A T'msormry, | do not. 12 course.
13 Q Do you have any recollection as to whether 13 Q Do you recall any questions that you were
14 the decision was made that day or on another day? 14 asked by the Commission during that session?
15 A Tammot 100 percent certain as to when. 15 A That's what I'd have to check, you know,
16 Q . Okay. Do you recall if Ms, Blake was at 16 the files and --
17 the Comrnission meeting when your recommendation of her was 17 Q Where would you —
18 discussed? 18 A - from the Commission's files not from my
19 A 'No, she was not. 19 files. .
20 Q When you went to the Commission meeting and 20 - Q You would check whatever record would exist
21 recommended Ms. Blake for hire, did you dis;uss with them 21 ofthat session to determine what was asked?

-173 -
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BRIGGS VMARSHALL CTY COM ET AL EDB 466408 LARRY D. NEWEL VOL 2 4("MI

1 T BYMS.ALLEY: T 7 7 T m "BY MS. ALLEY:
2 Q Earlier, [ asked you if you remember who 2 Q And I'll represent to you that these were
3 else you interviewed on the second round and you told me 3 provided to me through discovery by your attorneys and they
4 you couldn't recall; do yoh remember that? 4 purport to be the Marshall County Commission Meeting
5 MR. KEPPLE: It was Briggs and Ware on the 5 Minutes from March Al [th, 2008. Is that what they look like
6 second one, right? ‘6 toyou?
7 MS. ALLEY: Ms. Ware was interviewed two 7 A Yes, ma'am.
8 times. 8 Q Okay. Ifyou'll look at the second page
9 MR. KEPPLE: Right. 9 towards the bottom, there's a section "E-911 - New
10 MS.ALLEY: Okay. The only person who wasn't 10 Employee". Do you see that part?
11 interviewed on the 21st that you interviewed in the second 11 A Yes, ma'am.
12 round was Mr. Briggs, right? 12 Q "Larry Newell, E-911 Director, appeared
13 TﬁE WITNESS:  Yes. 13 before the Commission requesting authorization to hire a
14 BY MS. ALLEY: 14 new dispatcher. Mr. Newell submitted the name of Barbara
15 Q Okay. So there weren't any other people 15 J. Ware for the position. Ms, Ware has experience as a
16 that you added to the interview list for your second round 16 dispatcher and would begin the last week in March at the
17 except for Mr. Briggs? 17 starting salary of $18,500." Do you see that?
18 A | believe that's correct. 18 A Yes, ma'am.
19 Q Okay. Mr. Briggs and Ms. Ware were the 19 Q Do you recall the meeting where you made
20 only candidates that were interviewed for the secorid 20 this recommendation to the County Commission?
-21 position? 21 A Not specifically, no, ma'am.
-220- -222 -
1 A Ibelieve so. 1 Q Do you recall if there was any discussion
2 Q When did you decide who to recommend for 2 of the relative merits of Ms. Ware versus Mr. Briggs in
3 the second position? 3 that meeting?
4 A When did I? 4 A With not having the notes or the tape or --
5 Q Yes. 5 of what the Commission has, 1 do not recollect.
6 A I'm not sure as to the exact time frame or 6 Q Okay. Do you recall why you preferred Ms.
7 the date that it was. 7 Ware as a candidate over Mr. Briges?
8 Q Okay. You indicated that after the first 8 A Not at this point, no.
9 round of interviews that you met and discussed the 9 MR. KEPPLE: Would documents assist you to
10 interviews and the hiring decision with Ms. Gongola and Mr. 10 answer that question? \
11 Farley. Did you have similar discussions after the Briggs 11 THE WITNESS: Yes, they would. 1'think they
12 and Ware interviews? 12 would.
13 A 1believe so; I believe so. 13 BY MS. ALLEY:
14 MS. ALLEY: I'm going to hand you what's been 14 Q But as we sit here today based upon your
15 marked as Deposition Exhibit No. 16. 15 recollection, you cannot tell me why you preferred Ms. Ware
16 (WHEREUPON, the Marshall County 16 to Mr. Briggs?
17 . Commission March 11, 2008 Meeting 17 A Not without lookmg at the notes or what [
18 - - Minutes was marked for 18 had in the files. )
19 identification as Exhibit No. 16', 19 ) Q Okay. Before the Commission, the Human
20 and a copy is hereto attached and 20 Rights Commission sent out the questions for you to answer
21 . made a part hereof.) 21 that you - I gave you a copy of those ans-we.rs; it's
-221- -223 -
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NO. 35272
IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA
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