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INTHE CIRCUTI‘ COURT OF MARSHALL COUNH@’F%BFE Wﬁ%

JAMES 1. GRQYES- I, DA ) h. I:ALY

vo ' - Civil Action No. 08-CAP-9K

Petitioner,

JOSEPH CICCHIRILLO, COMMISSIONER | ' -
WEST VIRGINIA DIVISION OF - | | |
MOTOR, VERICLES, . | .

W22

Dakebed, | Bt -
Pt@_,c/c_a, 45 S ORDER
Lr&c\ 3Ny This 5% day of December, 2008, ca;une the mﬁﬁona, James L. Groves, 'III by J. Thomas
Madden, tus attorney, and as well came Ioseph Clcchmllo Commlsmoner of the West Virginia
Dz‘wszon of Motor Vehicles, by Ileﬂ:'eay D. Cramer, Esq., Prosecuting Attorney for Marshall County, .
West Virginia, his attomey, the matter having been set for final arg‘lfneut ubon the petition for
' jud.iciél review heretofore filed by petitionér' J‘ ames L. Groves, [IL. N
WHEREUPON; thé Court ‘upon hearing the arpument of counsei and the review of the
record themm the Court does find, |
That thc findings of factand conclusion of law set out in the respondent § ﬁnal order do not
comport with the testimony and evidcncc adduced at the petitioner’s final hearing. The arresting

officer offered no testimony ooﬁceming the intoximeter test, apart from the fact that the petitioner

bad taken the test. The officer did not lay a forndation to prove that the intoximefer test was

admiss;ible. The officer did not testify that the respondent was observed for twenty minutes prior

to the test, nor that a sterile disposable mouthpiece with sputum trap was utilized in the taking of the

tost, nor did the arresting officer testify as to the BAC reading that resulted from the test, nor that the
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resppn&e.nt had even failed the test. The petitioner timely challenged the results of the intoximeter
test, _thereby prevennng the automatic admission of the rasults into evidence. In the respondent’s ~
final order, findings of fact niimbered 13 through 22, inclusive, detail ,ﬁndings ﬁmt ouﬂh;e the |
- process of the administration of the intoximeter test, but do-not compoﬁ with the te&timony given
by the amesting officer. The secondary chemical t;st, in this ;:ase the; iﬁoximeter test, was nof
" administered in ‘accordance with Title 64, Codg of State Rules, Series 10. - |
ﬂe arresting officer testified that be performed the hotizontal gaze uystagn‘m's test upon the .
peﬁﬁolner, but gave no testimory concerning how the peﬁﬁpner pgrfo;med, nor vghetﬁer_ he passed
or failed that test. The respondent’s findings of fact number 7 and 8 describe in detall the ﬁeﬁg '
officer’s administration of the horizontsl gaze nystégfnus test and one leg stand test, with no .
test.imony or evidence presented by the arresting officer in order to support such findings; while
pa:agmpﬁs 3 through 5, inclustve, in the respondent’s findings of fact, describe matters that the -
arresting officer did not discuss at all in his testimony.. | |
The arrestng officer did not testify that he observed any chamacteristies exhibited by the
petitioner that would Jead a reasonable pérgon 1o believe the petitioner had been drinking. The
azrestmg officer only stated that he assumed that the defendant might be drinking. The arresting
officer did not testify that he obseweﬁ.the petitioner drive a motor vehicle that ex;ening. Neither did
the a;-resﬁng officer testify using circumstantial evidence to prove that the isetitioner was operating
a motor vehicle. Nevertheless, the respondent in parapraph two of his findings of fact, makes the
sineciﬁc finding that Mr. Groves was driving a motor vehicle, despite no tesﬁmo;ny to support this
element of the offense.
“Upon judicisl review of a contested case undex the West Virpinia Administrative Procedure

Act, Chapter 29A, Article 5, Section 4(g), the circuit court may affirm the order or decision of ﬂ;e
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agency oxremand the case for further proceedings. The circuit court shall reverse, vacate or modify

the order or decision of the agency if the substantial rights of the petitioner or petitioners have been

- prejudiced because the administrative findings, infererices, conclusions, decision or order are: (1)

In violation of constitutional or sfatut,o_ry provis;'lbns; or t2) In excess of the statutory autharity or
jurisdiction of the agency or; (2) Made upon unlawful procedures; or (4) Affected by other error of
law; or (5) Clearly wrong in view of the reliable, probative and substantia] evidence on the whole
record; or (6) Arbitrary and capricious or chmcﬁﬁ by abus;a of discretion or clealy unwarranted
exercise of discreﬁon: Syllabus Point 2, She F;_dstp Vo unteer u-a ept, vs. West Virginia

Hiuman Rights Commission, 172 W.Va.-627, 309 8.E.2d 342 (1983); Syltabus Point 1, Johnson vs.

State Department of Motor Vehicles, 173 W.Va. 565,318 5.E.2d 616 (1984); and Syllabus Point
2, Cimninghem vs Bechthold. 186 W.Va. 474, 413 8E.2d 129 (1991),

The issue the Commissioner was asked to resolve was whether the petitioner operated a

motor vehicle under the influence ofalcohgl. The standard pursnant to West Virginia Code §17C-5-

" 2(d)is thepreponderance ofthe evidence. The “prepond&ancé of the evidence” means the evidence

that has the greaier welght a.nd is the most convincing. It is sometimes referred to as sufﬁcwnt .
evidence of such qua.hty as to pmva:l

Tb.is Cout finds that after a review of the reéord, including, but not limited to the transcript
of the final administrative hearing and the arresting officer’s testimony, that the a:restmg officer chd

not provide sufficient ewdcnce to prove by a preponderance of that the petitioner drove a motor

l 'vchmle while under the mﬂuanae of aleohol.

Accordingly, it is hereby AD.TUDGED and ORDERED that the relief prayed for i 15

GRANT. ED.
It is further ORDERED that the Commissioner’s Order is REVERSED.
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Ttis further ORDERED that the P"eﬁtic'msr’s. driver’s license and pﬁvﬂcgc_to operate a motor
vehicle are fully restored. . . o

T all rulings of this Court adverse tq either party, their ofl;j ection is noted and exception is
saved. | . | . ‘ _ |

The Clerk is directed to transmit attested copies of t'tus Order to the Petitioner’s counsel, the
ResPondcnf, and the Office ofthe Pmsecul:iné' ‘Attorney of Marshall County, West Virginia, ‘.

There being nothing Mer, this matter 1s ORDERED to be dropped from the dockst of this
Court.

ENTER:

Sl (Tl
Mark A. Karl, Judge '

A Copy Teste:
David R. Ealy, Clerk

By, .@Mﬁﬂ-@i“—— rops Depuly



