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JAMES L. GROVES. m. 
Petitioner., 

vs. 

JOSEPH CICCHIRILLO, COMMISSIONER 
WEST VIRGJNIA DMSION OF 
MOTOR VEHICLES; 

Respondent. 

DAVlD RI' EALY 

Civil Action No. ' 08-CAP-9K , 

P·l~.'\'~ -\--"(!.~ 
f\e...e..,~~5 ORDER 

"""." 

--'" - . . --_ .. -.' 

~ ", \~, {'\4 This 51& day ofD,ecember, 2008, came ~e petitioner, James L. Groves, 'Dl1 by' 1. Thomas' 
i'r.:;a...C -> . .'. 

Madden, his attomey. and:as well came Joseph Cicchirillo, Colllll,lissioD.el:' of the West Virginia 
, " 

Division of Motor Vehicles, by lleffely D. Cramer, Esq .• Prosecuting Attomey for Marshall County, 

West Virginia, his attom.ey. the matter having peen set for final argument upon the petition for 
!-I .. 

. , , 

. judicial I'C'Yiew heretofore filed by petitioner James L. Groves, m . 
. . 

WHEREUPON; the Court upon hearing the argument of counsel and the re;view of the 

record therein the Court does find, 

That the findings of fact and conclusion oflaw set out in the respondent's final order do not 

comport with. the testimony iDld evidence adduced at the petitioner's fioai bearing. The arresting 
, .. 

officer ~ffefea no testi.monY' concerning the into~eter ~t),apart from the fact that the petitioner 

had taken the tert. The officer did not lay a foundation to prove that the into~eter test was 

admissible. The officer <?d not testify that the respondent was observed for twentt minutes prior 

to the test, not that a sterile <disposable moutbpiece with sputum nap was utilized in the taking oftbe 

~ nor did thear.resting officer testify as to theBAC:read.iD.gthat resulted from the test. nor tbattbe 

N 
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respondent bad even.f~ed the ~st The petitioner timely challenged the results of the intoximeter 

test, thereby preventing the autoxnati~ adzpission of the results intb evidence: In. the respondent's . 
, . 

final older, findings of fact n'imbered. 13 through 22, inclusive)' detail.fin~s that outl~ the 

process of the ~on of the intoximeter test, but do 'not comport with the testimony given 

by the a:aesting officer. The secondary chemical test, in this case the intoximeter test. was not 

, admllUstered in 'accor~ wi~ Ti~e 64. Code of State Rules. Series 10. . 

The arresting officer testified th~ he performed the horimntal gaze nystagw.~ test upon the 

petitioner, but gave no testimonr. cOnCer.o1ng how the petitioner ~erto~ed, nor w:hether. he passed 

or failed that test The respondent's findings of fact ~ber 7 and' 8 describe in detail the me sting 
. . ' 

officer's administration of the horizontal ,gaze nysta'gmus test and one leg stand te~ with no. . 

testimony or ~vidence presented by the arresting officer m order to support such findings; while 

patagtapbs 3 through 5, inclusive, in the respondent's filldings of fact, describe matters that the' . 

arresting I?fficer did not disCuss at all in his testimony .. 

The arresting officer did not testify that he observed 8l\y c~teristics exhibited by the . 

petitioner thai wo~ci lead a rea.s~nable per~on to believe the p~titioner had been drinking. The 

azresting officer only stated tb.alt he assumed that the defendant might be drin.lcbJ.g. The arresting 

officer did not testiiY that he observed the petitioner drive a motor vehicle that evening. Neither did 

the arresting officer testifyusmg circumstantial evidence to prove that the petitioner was operating 

a. motor vehicle. Nevertheless, the respondent in paragraph two ofMs findings offact, makes the 

specific finding that Mr. Groves was driving a motor yehicle, despite no testimony to support this 

element of the offense. 

"Uponjudicjal review of a contested case un.del: the West VirginiaA~strative Procedure 

Act, Chapter 29 A, Article S. Section 4(g), th~ circuit court may affum. the ordet or decision of the 
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agency or remand the 'case fot :further proceedings. The circuit court shall reverse, vacate onllodify 

the order or decision of~e agency if the substantial rights ar1he petitioner or· petitioners have bee.o 

, prejudiced b~l1use the administrative findings, ioferetices. conclusioDs. decision oX' order are: (1) 
, , . 

In violation of constitutional or statutonr provis~ons; ~r (2) In excess of the statuto:ry- authority or 

jurisdiction of the agency or; (2) Made upon unlawful procedur:es; or (4) AJ:fected by other error of . . 

law; or (5) Clearly wrong in view of the reliable, probar,ive and substantial evidence on the whole 

record; or (6) Arbitrary and capricious or characterized by abuse of discretion or cle~~yunwarta.n.md 

exeJ;Cise of discx-etion: SyllabtlS Poin~ 2, Shepherdstown Volunteer Fire Dept. vs. West Vir!Wlla . ..... . . 

HumanRightg CQrnmission. 172 W.Va. ·627,309 8.E.2d 342 (1983)j Syllabus Point 1, Johnson vs. 

~tate Dt;partmmt ofMon;>r Vehk:lei, 173 W. Va. 565, 318 S.E.2d, 616 (1984); and Syllabus Point 
., 

2, CUD.1lingbam vs Bechthold. 186 W.Va. 474,413 S.E.2d 129 (1991). 

The issue the Commissioner was asked to resolve was whether·the petitioner operated a 

motOtvebicle under the iD.fluence of alcohol. The standard pursuant to West Virginia. Code § 17C-S-
. . 

. 2( d) is the'preponderance ofithe evidence. The "preponderance oitbe ev;i~ce" means the evidence 

that has the greater weight and is the wost convincing. ~t is sometimes referred to as sufficient 

evidence of such quality as to :pxevail. 

This Com:finds that after a re"View of the record, including. but not limited to the transcript 

of the finai adm:inistrativeheariog and the mesting officer's temmony, thB.t the mesting officer did 

not provide sufficient evidence to prove by a preponderance of that the petitioner drove a motor 

'vehicle while under the in.t1uence of alcohol. 

Accordingly; .it is hereby ADJUDGED and ORDERED that the relief prayed for is 

GRANTED. 

It is further ORDERED that the Commissioner"s Order is REVERSED. 
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It is further ORDERED that the Petitioner's driver's lice;o,se and privilege to operate a motor 

vehicle, ~ fully restored. 

,TO' all ruliD.gs of this Court adverse to either party, their 0 ~j ection is noted a.n.ct exception is 

save4. 

The Clerk ~ d:irectedto transmit attested copies of this Order to the Petitioner's counsel. the 

Responden~ ~ the Office of~ ProsecutmgAttomey of Ma:rshall,.county. 'West Virginia. , 

There beil;g no'(:hing furt.ber, this matter is ORP.ERBD to be dropped from the docket of this 

Court. 

E.NTER: 

. ' 
Mark A. Karl. Judge . 

A Copy Teste: 
David R. Ealy, Clerk 

By f:k,NIO t.!urtJI Deputy 


