
July 9. 2009 Jefferson County 

IN niE CIRCUIT COUllT OF JEFFERSON COUN1Y, WEST VIRGINIA 

'JANE RISSLER, PATRICIA RISSLER, 
SUSAN RISSLER-SREEI,Y, 
MARY MACELWEE, RICHARD LA'l'"I'ER.ELL, 
AND SHERRY CRAIG, 

Petitio.en, 

v. 

THE JEFFERSON COUNTY BOARD 
OF ZONING APPEALS, 

ReapoDdent, 

THORNBIIJ., LLC, 

Iutervcnor. 

crvn.. ACrION NO. 05-C-316 
JUDGE WILKES 

ORDER DENYING PETITION FOR WRIT Or CERTIORARI 

This matter came before the Court this , day O~~ 2009, pursuant to 

PetitiODCrS' Petition for Writ ofCertionai and the hearing held on February 19.2009. Upon the 

appeaa'8DCC of Petitioners Jaue Rissler, Patricia Rissler. Susan Rissler-Sheely, MaTy Macel Wee. 

Richard I..atte:rell, aDd Shc2ry Crai&by counsel David Hammer, Esq~ upon the appeaum.ce of the 

Respondeat the Jefferson County Board of Zoning Appeals (BZA), by coUDSel Stephanie Grove, 

Eaq., aod upon the appearance of the Intervenor Tho~ LLC, by coUDSel, Richard G. Gay. 

Esq. aDd N8!ban P. Cochtan, Esq. 
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"Wbile on appeal there is a prc:sllDlption that a BZA acted coJTeCt1y. a reviewing court 

should reverse the administrative deeision wh= the board bas applied an erIODeoUS principle of 

law, was plainly wrong in its 1actual findings. or has acted beyond its jurisdiction.... Corliss 11. 

Jejfonun County Bd. OfZoningAppeoIs, 214 W. Va 535,591. S.B.2d 93. 97-98, (2003) (citing 

. Wolfe Y. Forbes, IS9 W.Va. 34, 217 S.E.2d 899 (1975». 

II. TIle BZA colleea, iDtupreted Section 6.4 of the ZoDiDg 0rdiDmee. 

Petitioners allege that the BZA misinterpreted Section 6.4(g) of lhc Ordinance, by 

concludiagJbcndeveloper proposed a central sewer service rather than finding that public sewer 

service was available or that a private sewer disposal system would be uti1i?P.d.1 
., 

By finding that the developer proposed a central sewer service, the Zoning Administrator 

n::aden:d three (3) LESA points rather than eleven (11) points for a private geWe!" disposal 

system. At the time the ZoniDg Administrator detennined the LESA points. ~ was DO public 

~ service available to the site. In Conclusion of Law No.3. the BZA com=ctly concluded 

I See SectioJJ 6.4{&} of the le1fetlOll County Zoning 0rciiDaQec ("'(g) Public Sewer AvaiJability (11. 
poiDa). This c::riIaiOll assesses the availability of existing public &ewe!' service with available capacity 
1bat is approved by 1he County Health Dcpartmaat and lor Public Service District to the site at the time of 
1bo deYclopmCllt proposal appIicatjon. If there is no public BeWer scnrice available. a comraI sewer 
S)'Item or priv_ sewer disposal sys1em can be. used. The valuo for a propoeod cen1ral sewer system is 
_ped to a denlopneot application rcc:opiziD.g Ibat the system with adequate capacity to serve the 
deYe10pmeat will be approved by the Public Savice District. GouDty Heal1h Department and the 
Depanmeat of Natural R.atourcos before the prelimiDary plat or site plan approval occurs. 

H Deiiber a public or CCDtraI ~ system can be utilized, assigo the point value for a pm_ sewer 
disposal systan. 

AV AU+RJI.rrY 

'Existing Public Sewer Service is available 
or public seMI' will be buih to the site 

Central Sewer Service is Proposed 

PriY8le Sewer Disposal Systom must be U1iIizecl 
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1hat whr::re there is· DO public sewer available. then central sewer or private disposal systems may 

be hDIt sol!ioct to other requirements. The BZA fUrther concluded that "central sewer service" 

meat B cerd:ral disposal system used by B subdivision by means of coJlection lines which 

C»iuWd iudividna1 residences with a central treatment plaDt. 

Section 6.4(&) provides DO requirement for an approval by the county Health Department 

andIar the Public Service District prior to 1hc LBSA score for a ccmtnU sewer system or a private 

aewer disposal system. In addition, Section 6.4(&) of tho 0nIinance contemplates conditions that 

wiD eDs&aNbe time of 00DStI'UW0D ofthcprojecc. The-first aitaionof availability via. "Public 

Sewer Service" contains the possibility that "'public sewer will be built to the site.'" This 

Jangoage clearly contemplates that 1he conditions could exist between the time oftb.e filing of the 

application ad the com.mencement of construction, allowing the applicant to propose a system 

that will be available in the futme. Section 6.400 also offers a second possibility of Central 

~ 8a:'rice by stating "Central Sewer Service is Proposed" suggesting the applicant may 

papose a central sewer system that is not yet available but will be available by the time the 

project is CODStrlJCtt:d. The Ordinance permits the applicant to propose a system that will exist 

wheil the poject commcnce.s and therefore receive the LEBA score for future conditions. 

1bcse imeqaetations an; eotirely JeaSOD8ble in light of the meaning of Section 6.4(g) of 

the OrdiDmce. The BZA has the authority aDd discretion to make these de1cnninatjons pursuant 

to West Vnginia Law, and its intetpreta:tion is not clearly erroneous within the meaning of West 

Vuginia Jaw. Peti'tiom:rs have :fiWed to demonstrate that the interpretations of Section 6.400 by 

1bc BZA in this c:ase are clearly c::aoneous. Fu.rther~ the Petitioners have failed to provide 

evidence that the BU·s intc.tpJ:etations of the de6DitioDS of "subdivision", "Prlvate Sewer 

Plge40fl 
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Di.sposal System", and "'Central Sewer Service" were clearly er.mn.eous. Accordingly, the Court 

upholds the BM's decision. 

m. BU Memben Weigud ud RoekweD, and former CO'lUlty Attomey Cassell 
did Dot have • Collfliet of laterat. 

The West Vuginia Supreme Court of Appeals has held 1hat: 

"ID the absence of evidence to the con1mry public officers will be pmnuned to 
have properly perfCll'Jlleei their duties and not to have acted illegally. but regularly 
aDd in a Iaw:fW manner." 

BrtDaef ,:" West rfrginill l:liBntJn Rights Commisri~ 183 W.Va. 108~ 394 S.B.2d 340. 343 

(1990). See abo Siate ta rei. Coryell v. Goode1l, 193 W.Va. 461. 457 S.E.2d 138, 146 

{200S)("As 'We stated in syDabuspoint2 of State tare/'Stanleyv. County COIII1, 137 W.Va. 431, 

73 S.E.2d 127 (1952), 'In the absence of evidence to the contrary public officers will be 

presumed to have properly performed their duties and not to have acted illegally. but regularly 

andina1aw.fW. m8m er:j; State e:r rei. Bache &- Co .• Inc. v. Gainer, 154 W.Va. 499,177 S.E.2d 

10. 17 (1970)("lhe well established rule that in the absence of evidence to the contrary public 

officials wiD be presumed to have properly performed their duties and not to have acted illegally 

bat regularly BDd in a lawful maoocr.'') 

The West Vuginia Supreme Court of Appeals also held that: 

-Under West Virginia case law 1bis Court will iDdulge the presmnption of 
regularity of official duties in the strongest possible form where the party seeking 
to dIalle:nge the preswnptiOD can demonstrate DO qury to himself save the loss of 
the advantage which would have accrued to him by virtue of the court 
invalidating a particular official procerdiDg. The ~Js far weaker. and 
8CC01'dingly, far less erideuce is requin::d, as a JIJJI1ta' of law, to rebut 1he 
pesumption,. when the party cbaIleneing a formal rcquilement can. dcmonstIate 
direct injury to himself." 

R« v. AI & R Pipe/mus. l1Ic. v. Keystone A.cceptance Corp •• 157 W.Va. 611,202 S.E.2d 816, 

821 (1974). 
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Petiticmcrs allege 'that BZA member David Weigand should have recused himself from 

the BZA proc"-eedin&" related to Thomhill because Petitioners claim that Weigand is the "co-

fouodec and prcsideot of DIW Group, Inc., doing business as Specialized Engineering. For all of 

200S IDd 2006, Specialized EngineerUJg had the exclusive contract to provide Construction 

IDspection Servic:cs for the Jefferson County Public Service District." Petitioners further allege 

that -rbis btl9ness was quite lucrative,as, for instance. during the period of September 29, 2005 

through August 4 2006» Specialized Engineering billed the Jefferson County Public Service 

Discrict $3~ to.OO." 

Petitioners' argument that Weigand could potentially make profit from inspecting 

developments in the future is too te.nuous and de minimus; this Comt CBDIlot find that this causes 

a conflict of interest. If the possibility of prospective employment was a fi1ctor in determining 

conflicts of interests ofBZA members, than hypothetically everyone should recuse themselves. 

Petitioners also allege 1Iud: Doug Rockwell's affiljation with the Law Finn of Crawford & 

Kdler. PUC disqualifies him from participating in any proceeding before the BZA. related to 

1bnmhiJJ p LLC. However, the Comt disagrees with this contention. Rockwell was only 

employed 10 copdm'!f res;deuUal real. estate closings on a piece meal basis. The Petitioners have 

faDed 10 indicate that Rockwell was involved in the day-to-day operations of Crawford & Keller .. 

~ Rockwell's involvement with Crawford & Keller as a closing attorney is too remote to 

a:eate even an appearance of conflict of interest. 

Furtber. the May 20, 2004 BZA meeting minutes show 1bat both Rockwell and Weigand 

stated 1bcy could be fair and impartial. The meeting mimrtcs state in relevant part that: 

... Motion for Dismissal by James Campbell of the appeal by Richard I.$ere~ et 
a1. of the LFSA Point Assessment3 Support Data and Administrative Decision for 
the Thom Hill Subdivision (DPZE File Z03"()S/Appeal File #.AP04-(2). Mr. 
Rockwell stated that he practiced law with both Mr. Campbell and Mr. Hammer 
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and represei .ted Thom Hill on an adverse possession case and that he drives past 
1bc property in question daily. Mr. Rockwell stated that he could be fair and 
impartial in hearing the appeal. Mr. Weigand stated that several years ago his 
firm Vt'OIked for Mr. Capriotti and that be had no financial interest in the matter 
pcuding before the Board and that he too could be fiUr and impartial. 

Petitioners have failed to provide any evidence that Weigand's or Rockwell's August 22, 

2005 vote was tainted due to Weigand's affiliation with Specialized Engineering or Rockwell's 

tdatiODsbip with Crawford It K.eller, PLLC. The Court would also like to point out that. if there 

in fact was a conflict of interest that tainted the decisions at issue, why would the BZA remand 

the LF.SA~ to the ZoniDg Adminimator? Also, .JeJfersonUtlJitiu v. Jefferson County 

Boord ofZolling Appeals, 218 W. Va. 436,446 (2005) allows the BZA to defer to the Zoning 

Administrator's LESA determinations. Thus, it seems that a 8ZA member's conflict of interest 

cou1d DOt possibility affect the outcome of the alleged tajnted decisions, since the Petitioners are 

DOt even cmitled to have the Zoning Administrators' decision reviewed. 

WJth regard to Cassell's participation, Petitioners make numerous allusions and 

soggestiom of wrongdoing, but they offer no evidence to support their claims. The Petitioners 

have fBik:d to show the Court that Cassen was somehow involved in negotiationswitb. Campbell, 

Millec. aDd Zimmerman at that time of this action. Since no other evidence exists to prove 

PetitioDcn' allegation, 1he Court rejects this argument. 

IV. TIle BZA proeeclares were DOt. deaial of the PetitioDen' due procea iiglaa 

Petiticmcrs' argument ~garding the denial of due process regarding the time they were 

allowed to present their case, as well as not being able to argue certain factual matters, 1he ability 

to review documems, and the ability to cross-examine certain witnesses also fails. The West 

Vuginia Supreme Court of Appeals has clearly stated in Jefferson Utilities. Inc. v. Jefferson 

Cmmty Btl. O/Zonilfg Appeals, 218 W. Va 436. 624 S.E.2d 873,884 (2005): 
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The detamiDatioos made by tile zoning admiDistmtor clearly do not involve 1be 
type of issues that xequire due process protections such as evidence production; 
cross-examination;, document iDspeeIion; and sworn testimony. See Mecklenburg 
County, 434 SAld at 612. ConsequentlY. the fact that some minimal degree of 
discretion is involved byfb.e mning adm.inistnUor in making hisIher 
defamjMtiODS regarding the LESA score does not remove the decisions reached 
by the zoning adm.inistnUor from the administra1ive realm. 

11ms, 1be BZA did not have to aff'onI the Petitioners with fWl due process protections. 

WNgiQSION 

Accordi.n& the Court DENIES the Petitioners" Petition for Writ of Certiorari. 

1'be Court DOtes the objections and exceptions oftbe parties.toany adverse ruling herein. 

1'be Court diMcts the Cireuit Clerk to retire this matter from the docket. 

The Circuit Clerk shall distribute attested copies oftbis order to the following counsel of 

recxmi: 

C.uHlfDl' Ptditi0ner6: 
David M. Hammer, Esq. 
Hanuna'. Fcm:tti & Schiavoni 
401 W. King Sf. 
Martinsburg. WV 2S401 

C.lIIIIIIII'lflR' I~"': 
Rid1ard G. Gay. Esquire 
NatbanP. ~ Esquire 
Law 0fDce ofRicbard Gay, LC 
31 COBIU_ Sln::ct 
BaJreley Springs, WV 25411 

ColUlUlfor llespo1UlluUs: 
Stephanie Grove, Esq. 
Assistant Prosecuting Attomey 
P.O. Box72S 
Charles To~ WV 25414 

CHRISTOPHER C. WlL.'KES, JUDGE 
TWENTY-THIRD ;JUDIL"'JAL CIRCIJIr 

BERXELEY COUNTY, WEST VIRGINIA 

Patplofl 

A TRUE COpy 
ArresT: 

LAURA E. RATTENNI 
ClERK, CIRCUIT COl il JEFFERSON COUNTY: 

BY ~~) 
DEfPUTYClFRK « 


