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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA
FRED and SHARON _JOHNSON,'.
Appellants,
e | ' - | Appeal No. 35285

BOARD OF STEWARDS OF
CHARLES TOWN RACES,.

Appeliee.
BRIEF OF APPELLANTS
COME NOW, Appellants, Fred and Sharon Johnson, by couﬁsel, and file the following
Brief, and state iﬁ support-thereof as follows:

L KIND OF PROCEEDING AND NATURE -
' OF RULING IN THE LOWER TRIBUNAL

' Thié appeal arises from the March 11, 2009 Order of the Circuit Court of Jefferson
County, affirming the West Virginia Racing Com_missialn’s Order of July 7, 2008, disqualifying
the winner of tﬁe 2007 West Vﬁginia B,reedé@s Classic (‘the “Clas;ic;”) for an ai‘leged positivé test

- for caffeine, in a quantity equivalent t.o the ingestion of a teaspoon of céffee. The Petitioners.

* here, Fred and Sharon Johnson (ti’lC “Johnsons™), appealed the November 29, 2007 decision of
the Board of Stewards' (Décision 302) to the West Virginia Raciné Corhmis_sion (the “Racing

- Com"mi‘ésion"’).‘. ' Aﬂer a hearing befofethg Racit-.l'g-:_Commiss'iQnAo'r'l Jun§ 17 , 2008,' the Réc_sing '
Coﬁnmission afﬁrmed ﬂxé B.oard of Stewards by written Findings of Fé,ét- and Conclusions 6f
Law on july 7,2008. The Johnsons timely appealed the Racing Commission’s Findings of Fact
and Conclusiops of Law to the Qifcuit Court of Jefferson County on July 14, 2008, in accordance

with West Vifginia Code Section 19-23-17. The Circuit Court affirmed the Racing Commission



without precisely acidressing the constitutional issues raised on appeal. This Petition for Appeal
is timely filed.

In the Jﬁne 17, 2008 hearing, the Racing Commission made certain Findings of Fact,
including, specifically, that the horse’s trainer, Fred J ohnsbn, did not administer caffeine to his
horse; therefore, there was no violation of the trainer responsibility fule, Section 178-32.1 of the
Rules of Racing.. The Racing Commission-also concluded that Eastern Delite tésted positive for
caffeine but did ﬁot make a Finding of Fact that caffeine was a “drug substance, nietabolfte or
anglog” prohibited By Section 178-1-66.5. Nevertheless, the Raéing Commission affirmed thie
disqualification of Eastern Delite. The Jefferson County-Circuit Couﬁ agreed with the Racing
Commission, holding that thg record wa.s sufficient to conclude that (1) cgffeine was a drug; (2)
Section 178-1-66.5 was rationally related to Iegiﬁniate state interests; and (3) Section 178-.1-.66.5
was not arbitrary and capricious as a matter of law, without distinguishing the facts and |

'AciAr&cumstances herein from the decision in Simmons v. Div. of Pqiv‘-Mutuel Wage-rz’ng,' b,ept. of
Businass'Reguléﬁon, 412 S0.2d 357 (1982) aff d Simmons v. Div. of Pari-Mutuel Wagering,
Dept. of Business Regulation, 407 S0.24 769 (1981).

Decisiéns made by the'Appcllee 4and thé Racing 'Commissioﬁ ére subject to the

Adﬁinistra_tivg Pfoceduies Act, West Virgixiia Code 29A-1-1 et seq. This Honorable Court

- reviews decisions made by the Racing Com’niissi_pn ﬁith thé same Stand;elrd of 1"eview- as applied

o 'by the Cirguit Court, giving deference fo the Con’nmission’s purely -factual determinations and . |

applying de novo review to legal determinations. See Lowe v. Ci¢chirillo, 223 W.Va. 175, 672 '.

S.E.2d 311, 315 (2008).



IL STATEMENT OF FACTS

_Eaétern Delite won the Classic and tested positive following the race for caffeine. The

Johnsons appealed this finding to the Stewards at Charles Town Race Track (the “Stewards™),

and a hearing was conducted on November 27,2007, At that hearing, the Johnsons presented
evidencé that the quantity of caffeine in Eastern Delite, as shown in the post-face testing, had no
pharmécological impact on the performance of Eastern Delite in the running of the Classic. In
fact, the Stewards accepted a report ﬁom Dr. Thomas Tobin, a world-renowned veterinary
pharmacologist, who stated his expert opir;ion that the test results for Eastern Delite did not

reflect a true “positive call for caffeine” and should be treated administratively as a “negative

result.” Dr. Tobin’s expert report stated that caffeine is an environmental substance which has

no impact upon a horse with concentrations of less than 2,000 ng/m] in blood or i0,000 ng/mlin.

urine.! Dr. Tobin also opined that the most likely explanation for the presence of caffeine in

- Bastern Delite’s plasma and urine was environmental contamination. Dr Tobin’s opinions on

these issues were uncontroverted,

The Johnsons subsequently appealed the Stewards’ Ruling to the Racing Commission

| which conducted a hearing on June 17, 2008. At that hearing, the Racing Commission submitted
the testimony of Charles Town’s Chief Stéwar__d, Danny Wright; chemical testing analyst, Joseph

‘Strug; and track veterinarian, Dennis Dibbern. All three (3) of the Stewards’ witnesses téstified

that they (i) were nof familiar with equine pharmacology; and (ii) did not know what, if any,
impact the level of caffeine found in Eastern Delite had on the horse’s performance in the

Classic. .

! Nanograms per milliliter is a metric system measurement equivalent to one part per billion. Accordingly, 2,000
parts per billion is two (2) parts per million. Because the description “parts per billion,” compared to “nanograms
per milliliter” can be readily understood without reference to a scientific journal, this measurement will be referred
10 bere as “parts per billion.”



The Johnsons presented their own testimony,las W_ell as correspondence of witnesses
showing suspicious acti\}ity the night'befofe the race; the'testimony of Dr. Thomas Tobin,
together with his expert reports and the entire record submitted to the Stewards. In fa_lct, the
cntiré record, including the transcript of the hearing before tﬁe Stewards was admitted into
evidence by the Racing Commission.

A. Fr;)m the Time of the Stewards’ Hearing,

Notice was Given by the Johnsons that the Amount of
Caffeine in Eastern Delite Had No Impact on Performance

From the time of the Stewards’ hearing on November 27, 2007, the Stewards were on
notice that tht; Johnsons were asserting, through Dr. Tobin, that the presénce of caffeine was due
to environmental contamination and, more impqrtantly, that the level of caffeine found in
. Eastém Delite had no effect on equine performance. Although this issue was first raised at the
November 27, 2007 Stewards’ hearing, at the June 17, 2008 hearing before the Racing
Commisﬁion, the Stewards made no attempt to contradict or address the expert opinion of Dr.
Tobin, that the level of caffeine present in iEastern ]?_e:lité had no effect on performance in the
race. | o

: Tﬁereforg, based upon the evidence presegted at both hearings, the scientific conclusion
that Eastern Delite ingestéd caffeine equivalent toa tcaspooﬁ of coffee was and ig an uhoontested
issue of fact g |

Dr. Tobin’s clear testimony at the Racing Commission heaﬁng was that Eastern Delite’s |
highest caffeine levels from any testing were consistent with thé horse in’gesting 1/100% of an
eight (8) ounée-cup of coffee. The Johnsons respectfully requé_st that .this Court take judicial

notice that one percent (1%) of an 8 ounce cup of coffee is 0.16 of an ounce or a teaspoon.” Dr.

? Accordingly, a teaspoon of coffee would yield 350 to 500 parts per billion of caffeine, or 0.35 to 0.50 parts per
million. . .



T.obinf-testiﬁed thaf to have g_n_y impéct on equine performance, a 1,500 pound horse would have
to ingest twenty (20) times more caffeiﬂe that Eastern Delite had in its 'éystaﬁ on the date 6f the
Classic. | o

Further, Dr. Tobin testified that the caffeine found 1n Eastern Delite would be equivalent
toa 1/7% dose of .the same substance in a human being. The amount of caff:cine in Eastern Delite
was .équivalcnt to a teaspoon, while f:he same dose in a human being would be 1/7® of a teaspoon
or 0.023 of aﬁ ouncé. Both science anci logic lead to the cdnclusions that a human being’s_
ingestion of twenty-three one thousandths of an-ounce of coffee would have no impact on a
human, just as a teaspoon of coffee had no inipact on Eastern Delite’s performance.

.B.  Eastern Delite’s Performance in the Race Following the Classic, with
Negative Tests for Caffeine, was Consistent with Performance in the Classic

The Stewards r_egeived Dr. T obin’s expert report 6n the dafe,of the hearing — November

27,2007. At that hearing, the Stewards made no attembt to counter the cvidcncc‘in Dr. Tobin’s

: rcport that the ainbunt éf caffeine found in Easte;m Delite had no iinpacf on equine pérfongancc.
'fhe transcript.of ﬂ?c‘ Stewarcis’ }iAea.n'»nf‘; wés submitted to the Racing Commission as Stewards
Exhibit 6. It 1s mﬁpelling that in the Stewards’ hearing, Chief Steward Danny Wright
acknowledged that Eastefn Dqlitq’s performance on the night of the Claésic, with a positive test

A fbr é-z:tfféinc,v Wééﬁo differ.entthan Eastern Delite’s performance in a subs'equéﬁt race whéfe
Eastern Delite prev;ﬂed against the horse that ran second in the Classic by four (4) lengths. At -

. that hearing, on pages 17 and '1.8 of the transcript, Chief Stewart Wright acknowledged that he
\-avas aware of Easterﬁ De-lite runniﬂg a'similar racé several wecks after the Claésic. He

acknowledged that Eastern Delite, “ran a great race, no question.” Later in the transcribt when

3 At the hearing, Stewards Exhibits 1 and 3 through 7 were admitted into evidence; Stewards Exhibit 2 was not
admitted by the Racing Commission; and Johnson Exhibits 1 through 11 were admitted. It is not clear from the
record whether or not Johnson Exhibit 12 was admitted. See RCT at page 228.
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referring to the race subsequent to the Classic, Chief Steward Wright acknowledged the
athleticism of Eastern Delite:
It just proves that your horse is as competitive as anything around here right now
and believe me, we watched the race with great anticipation. With that said, we
now have a job to do obviously. We will, as I said, read the information that you
gave us and we will deliberate and we will come up with a ruling.

Transcript pages 21-22 of Stewards Exhibit 6.

- C, The Stewards Did Not Contest the Johnsons® Scientific
Evidence that Caffeine, Equivalent to 2 Teaspoon of

-Coffee, Had No Impact on Eastern Delite’s Performance

At the June 17; 2008 hearing before the Racing Commission, none of the Stewards’
witnesses were-able to provide testimony about the impact (or lack thereof) of caffeine upon
Eastern Delite’s performance in the Classic.

1.  The Testimony of Chief Steward Danny Wright

At the hearing before the Racing Com;nission, the first witnés‘s called by the Stewai-ds
was Chief St_eward Danny Wright. Wright testified that he had been in the raé{ng- industry for
‘most of his adult life, h;clving been a jockey before becoming a racing official. ' S‘ée June 17, 2008
- Racing Commissior_l. Transcript (the ;‘RCT”)_ at pages 20 and 21.

Wright was qualified as an expert witness in the area of horse race officiating (see RCT at
page 21, .li.nes. 17-25 and page 22, line 1), énd ‘was aSked about his‘lﬁxowledge of caffeine at the |
he_aﬁng. RCT, page 26:-. |

Q. ' To your knowledée, does caffeine occur or exist naturally in a race
- horse? .
To my knowledge, no.

A
0. And is caffeine prohibited under the West Virginia rules of racing?
A Any drug foreign to the horse’s naturalness is considered a drug.



Wﬁght testified about his receipt of correspondence from Delare Associates, the
Stewards’ drug testing laboratory contractor, indieating that Fastern Delite’s blood and urine
-samples tested positive for caffeine. See RCT at page 31, lines 12-25 and page 32, lines 1-7.
Wright testified that he persofxally was unaware of any previous positive test for caffeine
since he became a track steward in 2000 (see RCT at page 44, lines 1-6), but identified a
previous decision of the Stewards disqualifying a horse that had tested positive for caffeine (see
RCT at page 44, lines 6- 12) ‘
Wright testlﬁed that West V1rg1ma had a “zero tolerance pohcy proh1b1t1ng all
‘substances foreign to the “naturalness” of the l;ofse However Wright could not 1dent1fy any
. written regulatiOn of the Racing Commission that created the zero tolerance policy:’
Q. ~ Okay. Let me rephrase my questioﬁ carefully, and I hope you’ll listen to it
carefully. Isn't it true there’s no written regulation adopted by the Racing
Commission or anyone else that you are aware of with regard to this zero
 tolerance policy?
A Lhave not read it.
See RCT at page 64, lines 9-14.
Wright also confirmed that the Stewards do not attempt to quantify the amountof
caffeme or for that matter any forelgn substance found in the body of a horse:
| o Okay And when you recezved a copy of the Dalare® report did you
‘make any inquiry as to whether or not that report was tested at a zero
tolerance level or some level about that?
A. No ma’am. There again, we don’t quantitate. We don’t requzre

quantitation for a drug. It is either there or it is not there.

0. So you are sayihg that the Dalare data did not quantify the drug?
A No, I'm saying that we don’t require it to be quan . . . quantitative.

See RCT at page 52, lines 18-25 and page 53, lines 1-3.

* The RCT misspells the name of Delare Associates by spelling it “Dalare.” In this Brief, we will maintain the
incorrect spelling where quoted, but will refer to it in argument by the correct spelling.



- Although quantifying the amount of caffeine was not required, Wright testified that

Delare had provided testing results showing the quantity of caffeine in urine and plasma in

Eastern Delite. The testunony of Mr. anht on page 53 of the RCT is interesting:

-N.Q

RO A O

" And what did they mform you about the quanttty?

Just what we said previously, the one, the finding in the note.

And the letter spoke about a 100 nanogram level in plasma. Is that
correct?
Correct, yes, ma'am.

And did you inguire as to what that level meant?

- No ma’am. AsIsay, my -— we’re constrained it's either there or it’s not

there Quantltatzve levels.

See RCT at page 53, lines 10- 21

. :

o

4
0
"4

Okay But you a'zdn t ask them what 1 00 meant and above that or below

it?
I'm ]ust hot an expert inthe area. It --- it would be irrelevant to me.

Where is it written in the rules of racing or anywhere that this is @ zero.—- .

zero tolerance state?

It’s-always been since I've been on board; a zero tolerance

Where is it written?
1 don’t know that it is written. Just been an acceptable practice from
my -~ ‘this Board of Stewards and all my previous stewards before.

See RCT at page 54; lings 6-17.

On pages. 55 57, 61 and 64 of the RCT, nght again confirmed hlS understandmg that

there was no written regula‘uon addressing the so-called “zero tolerance” policy.

Finally, from the perspective 6f equity, prior to the positive caffeine test for Eastern

Delité, the Johnsons had not had even a single infraction or viblation during their many years in

the racing business and they were clearly “good for racing.” See RCT at page 46 and page 48,

lines 1-19. '



2. The Testimony éf Joseph J. Strug, Jr.

The second withc;ss called by the Stewards at the Raciﬁg Commission heanng wasthe B
‘ chemist from Delare Associates, J Qseph‘J . Strug, Jr. Strug testified about his baclsground aﬂd ’
“was, quahﬁed as an expcl“c witness in- the area of chermstry Strug Specnﬁcally acknowledged that _ -
: he was a “chemzst nota pharmacologlst See RCT at page 77 line 10. :

Strug f_.estiﬁed regarding his understanding about the prohibited substances in West
Virginia: - |

A. It is my understanding that anything that we would find that is
' considered a drug would be recorded as a posztzve

See RCT at page 80, 11nes 2-4,
- Strug testified unequiifocally that the samples of blood and urine contained caffeine and
that he actually tested for quantity, not mere presénce.s See RCT at page 84, lines 7-20.
Notwithstanding his testing for quantity, Strug was not familiar with the compéris_on with the
: amounf“":“o‘ff caffeine in an eight (8) ounce cup of coffee as compared to the a_rnquht. of caffeine
found in the urine arid plasma of Eastem Delite:
0. From the quantitative perspective, on the caffeine Sound in thzs horse in
Yyour testimony, isn’t it true that you all can calculate how thar. quantity of
caffeine would compare to, say, the cup of coffee I've been drinking? .
Yes.
Isn't it true that, from a quantitative perspective, that the amount of
coffee found in [sic] the blood from this horse would be consistent with

approximately 1 percent of an 8 ounce cup of coffee?
I'would have to do the math, but . . . so I couldn’t say.

\»)

Okay. So, you don’t know whether or not the amount of caffeine detected
would be consistent with 1 percent of an 8 ounce cup of coﬁ‘ee or not?
Not off the top of my head, no.

S S

Okay And that’s probably because you have not studied how much
_caffeine is in a normal 8 ounce cup of coffee?

3 Strug did not explain the detection levels utilized and now such decisions were made.



That 's correét.

- A
- 0. So it’s not Somethmg you are prepared to opme about today?
A. ~ That’s correct. . : _
0. Okay.A So you are not familiar with . . . you can’t help us understand what
: quantity of caffeine these test results were linked to when compared, for
example, to this cup of coﬁ”ee that I'm drmkmg? '
That s correct

=

Q. | Okay. Ana' S0, if it would be somathing éqaivalent to less'than 1 ounce of
" a cup of coffee - right -~- - you can 't help us with that? '
That s correct.
See RCT at page 85, lmes 6-25 and page 86, lmes 1-12.

Strug was questioned about the Racing Commissibn International’s (“RCT™)
recommended guldehncs and the 1mpact certain levels of caffeine in a horse would have on
performance. Strug stated that he understood that test results below certain levels “could be
environmental contamination and would have no effect on the performance of the horse See
_ RCT at page 89 hnvs 3-6. However, when asked ifhe a ugr.,ed with the RCI’s recomendatlon,
Strug testxﬁed as follows:

A. I can’t express-an o_pzmon on that I'mnota pharmacologzst
See RCT at page 89, hncs 8 9. | |

Strug testiﬁed that caffeine f_indings were rare, In féct, he testified that he was unaware
of aipositive caffeine test in any jurisdiction within the last seven (7) years. Sea RCT at page 90,
lines 14. | o

Strug confirmied the expert credentials and reputation of Dr. Thomas Tobin:

Q.. Do you know Dr. Tobin?
- 1 sure do.

A
Q. Okay. And what is your opinion of Dr. Tobin?
A4 He'’s an expert in pharmacology and equine medicine.

10



And has he written extens:vely in terms of equine pharmacology?
Much so, yes. -

And in peer review writings?
Yes. ' o

Would you consider hzm an expert?
Absolutely

Are you aware 0f his work on-threshold levels on testing of equines?
Yes. = - : o

RO RO R A

And woula’ you consider him an expert in respect to the development
of threshold levels?
I would.

v o~ ©

And ju&tfor the Commission’s benefit, because you mentioned this
environmental contamination, caffeine is --- is something that i is in your
environment and is used by humans. Correct?
A 1t is quite prevalent, yes. -
See RCT at page 91, lines 2-25 and page 92, lines 1-17.

Finally, Strug was also questioned about the impact of'the caffeine on:Eéstem Delite:

) And at some level, would you also  agree that if a horse has it in its system,
it has no effect and as a result, it is not a positive? :

‘M. Smith: ~ Objection.
A.. Iwouldn’t comment on the effect, because I'm not a pharmacologist.
Chairman: = I’ll sustain the objection.

See RCT at page 92, line 25 and page 93, lines 1-7.

3.‘ The Testimony of Dr. Dennis Dibbern ..

Although the final witness.called by the Racing Commission was track veterinarian, Dr.
Dennis Dibbern, he was not a fact witness regarding the Classic because he was not employed at

the racetrack at that time. However, Dr. Dibbern testified about his undérstanding that the so-
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-called zero-toleranoe policy that Mr Wright could not locate is in Racing Comihission Rule 178- _
66.5. See RCT at page 123, lines 8-24. o
Dr. Dibbern testified 'abou.t the_'role of the track veterinarian -and that horses were
| ‘ﬁ'equently givén other foreign sut)'stances that were prohibited under'-Rule 17'8-66 5, "sﬁch as
antibiotics (see RCT at page 132, hnes 14 17) and wormmg substances (see RCT at page 136,
lmes 1-7) C S ' \
Dr lebern S most s1gn1ﬁcant testimony to this appeal appears on pages 137 and 138
0. All right. And it's your testimony that this Commission-should

. consider a wormer in a horse as a posztzve requiring a purse
; dzstrzbutzon ? :

o

Under that rule, yes.
: Q And . .
A. Absolutely Ifitis detected it should be,
0. " And if it is not detected . . . it’s not tested for?
- A. There are other drugs that are not tested for also.
0. All rzght So it’s not tested for, but you're saying itis still a-
o , posztzve?
- A Itis...ifitwas.. it s po‘sz‘-tiv_e if the chemistdete'c-z‘s it.
0. Amd.. =
R And he reports it.' Ifthe chemist reports it, then it’s p ositive.
0. 'And who S makmg the dectszon of what’ S bemg reported 2
A. I don’t know. :
Q. The Racing Commission?
4. Idon’t know that.
0. | Okay. So, you don’t know who's . . .
AN QU
0. So L ciwho's saying what to look for?
A.  D’ve questioned that many times

See RCT at page 137, lines 12-25 and page 138, lines 1-12. (Emphasis added.)
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D g The Johnsons’ Testimony, Exhibits and the
' - Record of the Stewards® Hearing

The Stewards offered into evidehce the transcript. of the Novernber 2;7 2607- Stewards’
hearmg w1thout ob]ectron See Stewards Exh1b1t 6-and RCT at page 42, lines 12-14. The
J ohnsons offercd mto ev1dence the remammg exhibits from the November 27 2007 Stewards A

- hearmg, mcludmg speclﬁcally Dr: Tobm s November 27, 2007 . expert report See J ohnson
Exhibit 10. | -

These facts are ‘i'mport'a.nt for two (2) reasons. First,- the Stewards’ -hearing provides
'corroboratlon that Eastern Delite’s performance was not enhanced at the running of the Classic
because Eastern Delite ran in similar fashion several weeks.aﬁerwards, when it'-orrce 'again-
defeated the 'horse-t‘hat Tan second in the Classic. See pages- ‘21.-22 of Stewards Exhibit 6.

: Second, the record before the Stewards is unportant because it mcludes the 1n1t1al report and all
the supportrng documentahon from Dr Tobm Dr Tobm s report and supportmg scientific data
make it clear that the quantrty of caffeme found in Eastern Delite had absolutely no impact on

the horse s performance on the day of the running of the Classrc

Mr and Mrs Johnson and members of therr racing team also testified at the Racmg

) Comm1ss1on hearmg on June 17, 2008. Mr.J ohnson tesuﬁed that he had been mvolved in the
racmg business for twenty-ﬁve (25) years See RCT at pagc 25 and 144 lines 1-2. He also
| descnbed the “recezvzng barn” process on the date of the Classic. Specrﬁcally, Eastern Dehte
- was dehvered to the recelvm-g barn before 9 a.m. on the day of the race and remained in the
.conirol of Racing Commission officials that entlre day Mr. J ohnson tesuﬁed that caffemated
'_beverages such as coffee and soft drmks, were always on the rails to the horse s stalls in the
receiving barn and would frequently be spllled onto the hay or straw in each horse’s stall. See

RCT at pages 146-47. Simply stated even on race day for the Classic, the opportunity existed
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- for_mﬁnten&ed c_oﬁta'mihétiénbf hay or straw, e-llﬂe'r‘a spill, £o be ingcsted By .hbrée_s; by virtue of
the' Racing Commission staff permitting caf‘féinated beverages for ﬁﬁmans in the receiving barn., '.
o Caffeine equivalept toa ieaspOo—n of qo-ffee, as a matter of uqdisi)utéd science, did not
have apsz__iﬁlpact- upon the 'perfo;nllanéé; of Eastern Delite — just as thel inge_stiqn of 1/7ﬂ"_o_f a
teaspoon of a _cbffee Woﬁld hé\-le anyunpact é;n a human béin.-g.- TT.le.s‘c-hola'rly papers, excétpts. :
of éqientiﬁc journalé and Sﬁt:imissions provided to the Stew_ards'-by Dr, Tdbin, and prévidéd to the
Racing Commission as lJ oh#soﬁ Eﬁ{hibit 10, confirm uﬂdispﬁtcd scientific facts, including the
following: . | ‘
N o 1. - The _‘fanalytical result is .scientiﬁmlly indisﬁnguiShable fron_t a RMTC

administrative ‘negative’ for caffeine . . .” See Tobin’s November 27

- expert répbrt at pz'lgé‘2; |
e g, .. | Caffeiné'h_és é “long p:lasma half-life in t}.ze horse. As such, entirely '
inadvertent .and for all practical purposes, uncontrotlable expo;izre té
A .small dmounts_ of caffeine, that is; amounts far -toé»‘ low to' give n’seAttiJ a
: j‘;harmaﬁ@lbgiic‘aﬁl.o'r ?e;fOrm&nc-e -eﬁct ina ho}'*s_e, qan-éiven ;*is_e to. .
'» reédilf d,étect'a-b‘l-e-.conce’ntfatiqns-of éafj’\einé in the p'lasma‘o-r -uriné of
horses” See Tobin’s No.v.err;ber 27 expert report at page 3;
3. The scientific methods utilized for the testiné of Eastern Delite’s blood
and I;las'mé have an error réxigé of plus or minus fﬁmty percer;t (20%). .
See Tobin’s November 27 expert report at :page‘ 3; aﬁd |
_ 4. As a matter of science and eQuing: pharr:nacology,. “ééncentrations of
caffeing in the order of 1;000 to 2,000 or greater naﬁégrams per Iﬁilliliter |

in plasmé are .required'for a pharmacological response to caffeine” and .

14




’ “1kare-'is 7o. possibility of t[ze con’centraﬁons of caffeine identified in this E
horse -i‘zavz‘ng.a phar}nacolbgicat or perfomi_ance eﬁ’ec_ti of t‘_he time the race
in questioh, and finding i.s therefore, -by deﬁnitiorz, a trt'vial anahitical

_ ﬁnding ar:zd‘of -ao regulatorja or forensic signzﬁcame.”_ See.-Tobin’s
'November 27 expert report &t page 4. (Emphasis added.) N

_E. - The Testlmonv and Evrdence of Dr. Thomas Tobm

Dr. Thomas Tobin was quahﬁed at hearing before the Racmg Commlssmn as an expert
vritness in the fields-of cquinc. pharmacology: and equine-veterinary medjcine. Seve_ral of the '
Racing Commissioners and J oseph StrugAwere fanliliar with Dr. Tobin’s.credentials asa
foremost authonty in the ﬁeld of equine phannacology | ’

In the Opposmon o the Petrtron the Stewards asserted that Dr. Tobin’s testrmony was .
dlfﬁcult to follow The context of Dr. Tobin’s testrmony is srgmﬁcant in thls regard First of all,
much of the time expended during the Racing Commission hearing concerried whether or not_ Dr.
T ohin’s evidence would he received by the Racing Commission. The Racing Commission twice
reconsrder_ed ‘the admrssmn of Dr Tobm S testrmony ﬁrst decrdmg whether or not the caffeme
- found in Eastern Dehte had any effect Was not relevant Because of the holdmg by the Illm01s
Supreme Court in Klzne V. Illznozs Racing Board 127 Nll.App. 702, 469 N E 2d 667 (1984), this
ev1dence is cntlcal partlcularly on appellate review. Impassmned arguments were conducted
before the Racing- Commission as to whether or not Dr. Tobin’s -evidence-would even be
v received. By the time he testiﬁed,-it was clear that the Racmg Commission ‘was anxrous-to'

conclude the hearing.6

S In fact, Dr. Tobin’s testimony was interrupted by the Racing Commission before he concluded his testimony, as if
the Commission did not care to hear the balance of his testimony. See RCT at page 233, line 13.
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_ VWhile the Rac,iﬁé Comthissien rﬁay assert that the testimony was ddfﬁeult 1o understend,

.Dr.;.Tobin"sﬁ_te‘sti‘meny on the follov&ripg subjects was uneqm{focal and ciear: _

.o. | ‘tZero tolerance testing does'not-exist.’; See RCT atpageQOl, line 23.

. “ your testz'hg is determined by the chemist, <It is arbitr;ary and the duraﬁanfof _
‘which it is detected concentratzons whzch are deteoted and the potentzal to. aﬁect the
. performance in the race are entzrely unrelated to actual sc;entzﬁc facts.” See RCT at page 202
.Lines 12-17. o | |

. Caffeine is “not,cansz'dered a drug. It’s not regulated by the Food and Drug
' Admin—istratian. It'sa...its...a natural substance that has. .. has beeh used by humans for
700 800 years or thereabouts and is wza’ely used throughout the world ” See RCT at page 202

e

: lines 24-25 and page 203, hnes 1-3. o
e “Caﬁ"e'ine will remain in that horse for- about 60 days, give or-take. It takes that

long to eliminate the substance cbmjletelyf’ See RCT at page 203, lines 24-25 and eage 204,
1it1e 1. | | -
| A .' o “When 1 say completely, I m: talkzng about a mathematzcal detectzon pro;ectton
‘down to zero How long the chemlst wﬂl detect it will depend upon the technology he uses.’

See RCT at page 204, lines 2-5 .

. e o “The concen‘tration to effect the pe;formance of a horse doesn t. it doesn t
) begm to eﬁ‘ect the per;formance of a horse untzl you get to about 2,000 ng/ml.” See RCT at page
205, lines 3-6. - |
® With regard to Eastern Delite, “the highest estimate we have on the books, there’s

no . . . there’s no possibility whatsoever of it effecting the performance of the horse at the time of

the race, based on what we see.” See RCT at page 205, lines 12-16.
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e ~ There-was an “overwhelming probability” that caffeine got into Eastern Delite by
“inadvertent exposure” and that there was “no possibility of an effect on performance . ...” See
RCT 4t page 209, lines 2-9. *

® In regard to the science of testing, “there is no absolute zero on caffeinein a

horse. That'’s jusi a given. If you test évery horse...my...my expent opinion would be that if

you test every horse~at zero tolerance for-ca]j’einelrunning this track‘ you would get some level of -
it. It wzll be low, but it will be there »_See RCT at page 211 lmes 16- 21

. Caffeme exposure has occurred in the foed chain inadvertently, such as with

. honey. In one example speclﬁcally bees “land on your coﬁee cup and then they gooff and make

their honey because ca]j’ezne has shown up in honey » See RCT at page 212, ]mes 22.25.

e . Caffeme isa “stzmulant in horses only if the amount of caffeme in the horse is
“20-fold or greater” than the amount of caffeme found in Eastern Dehte See RCT at page 231
lines 23_—44.

. Caffeine found in Eastern Dehte s plasma ranged from 350 ng/m] to 500 ng/ml

- See RCT at page 233 lmcs 3—6

e The amount of caffeme found in Eastem Delite was less than one percent (1%) of

an8 ounce cup of coffee:

Q. The quantity . . . the quantity of ingestion compared to, say,
a caffeinated beverage, how much is the quantity is the level found
in the horse at all testing ranges consistent with, say; the ingestion
of a.quan . . . a caffeinated beverage such as coffee?
A Thisis a crztzcal point that I've been trying to get across. 1
pulled down figures on the Starbuck’s coffee, 1 to 2 grams,
1 assume.in one of these giarit Starbuck’s of caffeine going
- into a human. 20 mg which is considerably less than going
into a horse would produce these concentrations

So, a relatively small amount of caffeine into a horse would
produce these concentrations, much less than what you
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would take in coffee at Starbuck’s. And if you give me a
_ Second, I'll do the math . .. 200. . . about 100-fold less
than . .. that the . .. than what you have in a Starbuck’s

coffee.

100 times less than what s in a coffee cup?
- Approximatelyina...ina good solid Starbucks coﬁ%e

BIQ O

1 percent of a coffee cup"
Ofa...yes '

'Sé.e RCT at page 240, lines 16-—25 -a.n"d..page 241, lines é—l._2. (Emphasis added.)

F.©  The Johnsons Did Not Contémi‘:i_‘ate
- Eastern Delite with the Use of Super Creatine

Creatine is a natural substahce found in our muscle oclls, especially around the skeletal
muscle with obout. 95% of the body’s creatine sﬁpply, and the remaining 5% is stored in otlterl
: parts of the body.” -Creatinc'_is_ @ m-otaboltto protiuced in tho'-body Whic}t mainly_ coﬁsis’ts of three .
amirto acids namely — tnc;tttiotline, arginine, and glycine. Creatine is Aa- naturaIIy ooctjrring
cloment insidé the body, which }telps in supplﬁng energy to body muscles. Creatine is produced
in po.n'creas, kidneys, and liver prior beingt;'ttté.nsportod to j-the blood, and then is converted into
) ﬁktost)hocreatinc to rcjuvenaté the musoles. Crcatiﬁe-monohydrate is odietary s_upplément that_.
athletes and many bodybullders use to tncrease hlgh intensity exercise performancc, 1ncreased
' stretxgth have fuller lookmg musties, i mcreasz body mass and faster post workout muscle |
recovery. |
The Stewards aséert that Mrs. Johnson contaminated Eastern Delite with caffeine by
virtue of the use of ,Supof Cfeéttiho, a creatine monohydrate, The scientific evidence from Delare

Associates and Dr. Tobin do not support this conclusion. While it is undisputed that Sharon

" Information about creatine and creatine monohydrate can be located at http://www.mayoclinic.com/hea_lth/creatine
and www nlm.nih.gov/medlineplus/druginfo/material/patient-creatine . htm! (U.S. National Library of Medicine). All
creatine information cited herein was derived from those sources. .
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Johnson administered Super Creatine to Eastern Dehte it is llkeWISC undisputed that the Super
Creatine did not contam the levels of caffeme found in Eastem Delite.
Johnson Exhibit 5 presented to the Racing Commission was a transmittal by the .
J ohhs_ons’ counsel to the LSU laboratory seeking to have Super Creatine'tested for the presence
~6f caffeine. ]ohnson Exhibit 6 includes_-a.photo graph of the listirig of 'ingredients' for thelproduct.
Caffeine is -not lis't'ed. on the label of ingredients Johnson Bxhibit 7.to the Raeing Commission is
A a letter dated Apnl 11, 2008 from LSU mdicatmg that Super Creatme tested posifive in a range
.. of 4. 8 fo 5 7 parts per blllion for caffeme wh1Ie the test results from LSU and Delare showed a o
range of 350 to 500 'pa‘rts per. billion. Simply' st;ated, there is no. basis for suggesting that a
supplement contammg approxrmately 5 parts per billion. eould explam a finding of 350 to 500
: parts per billion in Eastern De11te ' |
] ohnson Exh1b1t 8'to the Racmg Comm1ssmn is of likewise cntical nnportance Super
: Creatme’s mam_ifacturer,. Equme Botanica LLC, asserted that their product was negative for
caffeine hecause the testing pararrieters they utilized were in the rangeof 190 to 3-60 nlg/ml-. In
-other words their testing process would not even detect caffeine as a substance in their product' :
unless 1t contauned 190 to: 360 parts per billion. See ohnson Exh.lblt 8 to the Racing Comm1ss1on
A Hearing By way of example the manufacturer did not cons1der 180 parts per b1lhon to be even
the “exzstence of caffeine in their produ_ct. | | |
J ohnsori Exhibit 8 to the Racing Commission also 'corroborates Dr 'fobin_’s testimony
that testing parameters 'arid <threshold llevels of defection are.of critica.l irriportance in chemistry..
Just as Dr. Tobm testlﬁed that caffeine equ1valent to a teaspoon of coffee had no 1mpact on
Eastern De11te Equine Botanica asserts that the presence of caffeme below the range of 190 to

360 parts per billion is not considered a substance in their product that merits disclosure.
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III. ASSIGNMENTS OF ERROR

| d0 Whetherthe Circuit Court erred in the determination that the “zero tolerance
policy” embodied inRule 17 8-1-66.5 was not arbitrary and capricious for the re'as'ons. that the
F lot"ida Supreme Court found essentially identical language to bé constituﬁonalty inﬁm- in
-Sz'mmons v. Div. of PaﬁfMutael Wagering, Dept. of Business Regulatiort, 412 So.2d 357 (1982)
aff’d Simmons v. Div. of Parz'-]l\lutuel. Wagering, Dept. of Bysinéss Regulatt'on, 407 So.2d 769
(1981)? | | | |

S22 . -‘Whether.the: Circuit éourt erred tn '-its detelmination- that caffeine 1s a drug '\ithen o
the Racmg Commission made no such Finding of Fact, and the Racmg Commission’s
.Conclusion of Law that caffeine i isa drug is unsupported by any regulatxon, statute or declaratlon '
from any court" - - |

o 3 Whether the Clrcult Court erred in 1ts conclus1on that the Racmé Commlss1on did

not improperly detegate its rule making authonty to t‘1e pn vate testm g laboratory, whmh
laboratory, and not the Racing Commission, decides which substances will be tested for, as well
as the parar_neters of .all such testing?

v SUMMARY OF THE ARGUMENT |

The ZET0 tolerance rule asserted by the Racmg Comrmssmn and the Board-of Stewards
. can only anse from Sectlon 178 1~66 50f the West Vlrgmla Rules of Racmg, whlch prohlblts
drug substances, metabolites-and analogs “forezgn to the natural horse
| The F londa Supreme Court in Simmons v. Dzv of Pari-Mutuel Wagenng, Dept of
Business Regulation, 412 S0.2d 357 (1982) afﬁrmed the Florida District Court of Appeals
decision (Szmmons V. Dzv of Pari-Mutuel Wagermg, Dept. of ‘Business Regulation, 407 So 2d.

769 (1981)) invalidating nearly identical “foreign to the natural horse” language in Flonda s
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horse_ 'and-do g racing statute. The Florida Court invalidated the statut'e.because such a broad -
prohibition lacked a rational basis because horses could‘be disqualiﬁed for ingesttng substances -
that..have no impact on racing or equtne performance. _Follolwing.the decision in Florida, the
Appellate Court for the State of Illinois in Kline v. Illinois Ract’ng Board, 127 I]I.App.3d 702,
469 NEJﬁQd 66’.7 (1984) distinguished a very similar “foreign to the natural horse” regulati on
“from the Florida statute, ﬁnding the Illinois regulation to.h'ave a rational basis. The Illinois Court
detenmned that add1t10nal regulatmns corrected he\problm 1dent1ﬁed by the Flonda Supreme
- Court n Slmmons The safety valve found in the Ilinois- regulatlon docs not exist in the West
'Vu'glma Rules of Racmg Therefore this Honorable Court should. follow the ratlonale of the
. F londa Court and 1?1t/a11date t.he forelgn substance regulatlon as applied in this case. = )
_ Further this-Court may take judicial IlOthC of forel gn substance regulatlons that have a_.
-. rat10na1 bas1s and whlch are not palpably arbztrary ana’ caprzczous as have been adopted m
our'four sister states where horseracing is most rmpc-rtant Cahforma, Keutucky Maryland and
‘New York. In these states, the substances prohibited are defined and specifically identified,
whlle the West Vrrglma rule does not even define what a “drug substance, its metabolite or
analog” is or is not.. | |
Even 1f West Vlrglma s fore1gn substance rule.passed constltutlonal muster, the pre01se

language of the rule and the premse ﬁndmgs of the West Vlrgmla Racmg Commmsron mandate a
' reversal of the. d1squallﬁcat10n of Eastem Dehte Clearly and unequlvocally, the West Vn-glma .'

Rule prohibits any “a’rug substance its metabolites or analog.” Following the hearmg on June '

17, 2008, the West Virginia Racing Comnnsswn issued Fmdlngs of Fact and Conclusions of

8 The Illinois Court also speciﬁcally noted that no evidence was submitted to the Illinois State Racing Board by “any
chemist, veterinarian or other expert with regard to the nature . . . [of the detected substance] . . . nor-its alleged

- effects on horses generally . . .” or the effect on the performance of the disqualified horse in the race. See Kline at
65. . : ' -
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Law on July' 7,2008. The Racing Commission did not conclude that the substance located in
Eastern Delite’s blood and urine, caffeme was a “drug substarnce, its metabolzte or analog
Although no factual finding was made that caffeine was a prohlbrted substance in its
Conclusions of Law, the Racirig_Commissio_n determined that “caffeine is a stimulant and is a _
banned substancel” This Conclusion of Law is not supported by any statute, Aregulation or the
common law and, thus, is error, Further, the foreign substance rule embodied in 178-1-66.5 does
not prohibit stimulants unless‘they. are a “drug snbstance, its rrtetabolite or analog” andlcannot |
be a basis for.disqualiﬁcation |
l Fmally, the record presented at the Racmg Comrmssron hearmg demonstrates clearly that
‘the Racmg Comm1ssmn has 1mproperly delegated its rule-malclng authonty regardmg the testmg 3
' of horses to the laboratory wrth whom it contracts This i 1mproper delega’ﬂon mandates a reversal
=of the d1squa.l1ﬁcat10n of Eastem Delite. |
V. . ARGUMENT
A. The Foreign Substance Rule (Zero Tolerance) is a Standard

Without Rational Basis Which is Palpably Arbitrary and Capricious
(Assmnment of Error No. 1)

The s0- called ero tolerance rule” emanates from Section 178-1-66.5 of the Rules-of '
" Récing and prov1des as follows: A
No horse participating in a race shall carry in its body any drug substance, its .
metabolites, or analog, which are foreign to the natural horse except as provided,
by this rule.
Fred and Sharon Johnson respectfully submit that this regulation does not have a
“vational basis” and that any regulation not having a rational basis is “wholly, clearly and

palpably arbitrary”‘fand cannot be enforced. See Appalachian Power Co. v. State Tax Dept. of

West Virginia, 195 W.Va. 573, 466 S.E.2d 424 (1995). .

2"



1.  This is An Issue of First Impression

There are two West Virg_inia cases that address the rules prohibiting the presence of drugs
in post-race urine s'amplcs.l .'Neither addresses the precise issues contained in this appeal.. .The
first, State ex rel. Morris v. West Virginia Racing Cornmission, 133 W.Va. 179, 55 S.E.ﬁd 263
¢ 949),vinvolved the following ruies which were in effect at the time the case was decided:

245 No narcotic, stimulant or drug shall be used no drench of anything shall be
" administered and no electrical, mechanical or other appliances other than the ordznary
whip shall be used for the purpose of stimulating the horse or affecting his speed in the
- race. Any person so offending shall be suspended for not less than six (6) months, and
also any horse showing positive from a saliva test or urine test containing a’rugs or
stimulant shall be dzsqualzﬁed : :

:249: The veterinarian, as soon as possible, shall send or dellver to-the chemlst
sample of such saliva and/or urine for analyszs and said chemist shall report to the
Stewards the result thereof. Should the report of such chemical analysis disclose @
positive result indicating a narcotic, stimulant or drug has been.administered, or "

- should any-chemical analysis of other excretions or body-fluids-taken from any horse
which- has run in any race disclose beyond doubt that a nareotic, stimulant or drug has
been used, any person so offending shall be punished at the discretion of the Stewards, by

_ suspenszon of not less than six (6) months..

Morris at 1825 55S.E.2d at 26_5 (Emphasis a,dded).i |

- Morris also'inuot\)ed the_'trai-uer l-liab_ility rules that were in effect et the trme that case was .
demded | | - ' -

| In Morrts a wmmng horse had eposmve sample Wthh the ehemlst 1dent1ﬁed as
“Atropzne, Hyoscyamme,: or Hyoscine and posszbly some other drug.” Morrzs at 191, 55 S.E.2d
at 269. Because these chemicais 4were synthetic compounds not ubiquitous or commonly |
- occun'ing in a horse’s naturel environment there was no question that the substances identiﬁed
in Morrzs were in fact drugs narcohcs or stlmulants as prohlblted by the rules Consequently,

: the declsmn de not address Whether the horse tested pos1t1ve for a drug, but mstead focused on

whether the Racmg Commlssmn had the power to promulgate the rules prohibiting certain
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substances in- race horses and' 1f S0 _u'hether the .resulting pun,ishments-'violated state -and federal
constrtuhonal protect1ons | |
Thrs Court in Morris held that the legislature 1ntended to grant broad d1scret1on to the

Racing Comm1ss1on because itis 1mposs1b-le to set forth specific laws to .adequately protect
| against fraud and deceit. This Court further held that the Racing Commission has the.authority
to promulgate rules that hold trainers and owners liable which includes the ability to revoke :
licenses and issue suspensions. The Court reasoned that a hcense to race horses is a pnvﬂege
that the State may revoke for good: cause; therefore the Racmg Commrssmn was exercrsmg the '
State’s legitunate police -powers--by prom'ulgatmg -.tral-ner- a-n‘d (')wner' l1ab111ty-ru1es. - See-Morrzs at
' 194 55 S.E.2d at 271. Spec1f1cally, the Court held that the Racing ( Comrmssmn did not exceed |
: the power granted bythe legrslature by makmg the owner-tramer or trainer respons1ble for the
condltron of his horse N N

hough the pubhc policy goal of drug-free racing haS remaned the same, the language

of the rules has.changed since the Morrzs decrsron Therefore, this Court has not had the

,opportumty to address the constltuhonallty of Rule 178 1-66.5. Add.monally, desp1te afﬁrmatton' .

,of the drug testmg rules generally, the Morrzs Court did not. address the spec1ﬁc 1ssue of Whether S

the rules prothltmg drugs were. too vague, thus arbitrary and caprrcwus nor d1d the Court look

| at Whether application of the rules, by allowing a privately employed chemist to decide which -

~substances were to be tested ahd the level at which samples were considered pos1t1ve was an
1mproper delegatlon of authonty Finally, the Morris Court d1d not look to whether the alleged

zero tolerance pohcy set forth in the current’ rule wrthout regard to drugs affects on

performance, was-.arbltrary _and‘capnclo_us.
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- This Court aise a&dressed the Raciag CoﬁlmiésiOn’s drug prohibition rules in State ex rel.
Spiker v. West Virginia Racing Commission, 135 W:Va. 512, 63 S.E.2d 831 (1951). In Spiker,
the Winning horse tested positive for procaine; therefore, the quesﬁen of whether the positive .
result iadieated the presence of a drug or its metabelite was not at issae. The Court merely
reaffirmed the Mofris decision, holding that the Racing Commission had the authority te draft
the drug prohibition rulee and .that the owner and trainer strict liability rules did not vielate stafe
or federal ceﬁeﬁmﬁehal proteci:iens,-. ' |

2. The 1949 Regulation in Morris and

‘The 1951 Regulation in Spiker Clarify the
_ Arbitrary and Capricious Nature of the

: "._..“Forezgn fo the Natural Horse” Ruale
- In szker, the West V1rg1ma Supreme Court of Appeals concluded thai a racmg rule .

which prov1ded. for the forfeiture of a purse when -sa_hva- orurine discloses “the presence of any
narcotic, stimitla_n’t or drug” in a horse “found to be sti}nulated” or “aﬁ’_ecting his speéd in any

" wayina race” did not violate any provision of the Constitutien of the United States or the West
Virginia Constitution. However, Rule 268, which was the subject of ’phé Court’s analysis in

* Spiker, is far different than:Section 178-1-66.5. Rule 268 at issue in Spiker is reproduced &
fellows:‘ e e : '

. 268. No narcotic, stimulant or drug shall be used, no drench of anything shall be
administered, and no electrical,‘mechanical or. other appliance other than the ‘
ordinary whip shall be used for the purpose of stimulating the horse or affecting
his speed in-any way in a race. Any person so offending shall be suspended for -

© - not less than six months, and, -also, any horse showing positive from a'saliva
- and/or urine test shall be suspended, and the case referred to the West Virginia
- "Racing Commission for any further action deemed necessary. (Emphasis added.)
Id. at 518.
The J ohnsons r%pectfully suggest that Rule 245 in Morris and Rule 268 in szker each

had a far more appropnate and rational basis than Section 178.1-66. 5, because Rules 245 and
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268 .required stimulation affecting speed in a raca.. On the. other hand, Section 178.1-66.5 states
~ the .fol.lowing: | .
No ‘horse participating na race-shall carry in its body any drug ;s'ubstance its
metabolites, or analog, whzck are forezgn to the natural horse axcept as provzded
_ bythzsrule . | | N S
In Spiker, a challenge was made that the Raeing Commission- had exeeeded the'authority
- granted to it ih adopting rulee relating' to the testing of saliva and urine. The Spiker Court
conﬁrmed that the regulatlons mvolved had been prevmusly evaluated and held to be a va.hd
”delegatlon by the leglslature to ‘the Cornm1ss1on in Morvis v. West Vzrgzma Raczng Commzsszon )
133 W.Va. 179 55 S.E.2d 263 271 (1949) In Morm“q and szker ‘the Supreme Court afﬁrmed
that the Raemg Commmsmn had been properly delegated the authonty to: adopt regulatlons
Howev‘er,‘ the prmc_lpal reason that Moms and Spl_ker are not apphcable to,the facts at
hand is because the language of Rule 245 in Mot‘ris and RuIe 2'68'i’n Spiker, were eaeh'radically
different from the la.nguage in Section 1»7851-66;5.. The regulations in effect in 1949 and 1951
required that the substanee provided to a horse have a’ 'timulation affecting speed in a rac’e- ”
Further the thms Supreme Court in Klme v. Ilhnozs Racmg Boara’ 127 nl. App 3d 702 :
. 469 N E 2d 667 (1984) dlstmgmshed the lllmms forezgn to the natural horse” rule from the .'
Flonda regulation, because the thms regulat]on had a safety valve that allowed certain :
substanees.- "_['h_e Hlinois Court also s"pemﬁ_cally acknowledged that the Illmms Board of Raciné
| wa.s not pteseuted 'uvithiany 'estidence in that c_ase_regarding the alleged impact of the substance .

detected upon the performance.of horse that was disqualified. See Kline at 65. Rule 269 of the

® Morris dealt principally with the trainer. responsibility rule. A horse was disqualified and the trainer suspended. for’
the presence of four (4) drugs that had a depressing affect or would riegatively impact speed. In Morris, the
Supreme Court noted that express standards to guide discretion would not be required in circumstances where it is
“impractical to lay down a definitive comprehensive rule.” Id. at 193, 270. The regulations from California,
Kentucky, Maryland and New York demonstrate conclusively that it is, in fact, practical to lay down a definitive
- rule for drug testmg in horseracing. Therefore, this dicta in Morris is not applicable to the facts at hand.
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| Racing Regulations in effect in 1951 had a safety valve very similar to the lllinois rule. Rule 269
as quoted in Spiker provides as follows:
269. Any trainer, who injects, gives, uses or administers any drugs or medicines
of any kind whatsoever, or who authorizes, allows or permits any other person
to give; inject or administer.any drugs of any kind whatsoever to a horse within
forty-eight hours prior to the running of a horse in.a race, must give notice to the
stewards of the use, injection or administering of said drugs or mediciries prior to .
the running of said race. Any trainer failing to give such notice may be suspended
- or his license revoked. (Emphasis added.)
- at519. e
: Simply stated' this -ﬁonorable Couﬁ’s decisions in Morris and Spiker did not constitute
any evaluation as to whether or not Sectlon 178 1- 66 5 is oris not “wholly and palpably
‘.arbztrary ana’ caprzczous L because Rules 245 and 268 as. add:essed in both Morrzs and szker
_ banned substances which stxmulated horses and 1mpacted the1r speed in arace. Clearly, such a
regulation banning substances which affect “speed in a race” is ratlonally based and appropriate,

as compared to the “foreign to the natural horse” rule which prohibits even the kinds of

substances that were permitted in 1951 under Rules 268 and 269 and are which apparently

. fpermltted in West Virginia’ $ dog tacing. mdustry By way of example under the rules in effect '

in 1949 and 1951, a horse which had mgested a teaspoon of coffee even if caffeme were then
. con31dered a drug or snmulant would not be dlsquahﬁed unless the horse was stlmulated and the '
stxmulant unpacted the horse s speed ina race. | | - | A
| - Because the rules have changed and the pfecise issues contained invthis abbeal hatre not "
| been addressed thlS Court must take a fresh look at the enforceablhty of the drug prohibition

* rules that have been draﬂed and applied by the Racing Commission. -

10 Curiously, the West Virginia Rules of Racing for greyhounds does not have “foreign substance” rules, but
permits veterinarians to administer “anaigesics or drugs” with notice to ruling judges “prior to the running of the
race.” See Section 178-2-46.1. ' ' '
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3.  The “Foreign to the Natural Horse” Rule is
Arbltrar);_nd Capricious

h It is well-settled in West Virginia that a legislative rule promulgated by an adrmmstrauve
ageney such as the Racing Commission is enforceable only if the same is rational. S1mply
stated arbttrary standards cannot be enforced The authonty granted to the Commission to make
B such rules has been promulgated by the legxslature in West V1rgm1a Code Sechon 19-23-6(3).
West Vn-gmra Code Section 19-23 6(1 1) specrﬁcally identifies the obligation of the Comm1sswn |
to prov1de' the facilities for-testmg of horses to assure that racmg is fair. While the power to
regula:ehorse racing. has been 1eg1t1mately conferred upon the Racmg Comm1ss1on the
| Comm1ss1on s unplementatton of 1ts rule makmg authonty is arbttrary and capnclous w1th regard .
to its drug prohlbltlon pohcy B | |
Statutes and regulations must sneciflcally set forth imperm_i-ssible conduct with sufficient
clarity that a person of ordinaty intelligence knows what conduct is prohibited and the penalty if
_he transgresses these lim_itations. See State ex rel. Applebj V. Recht, 213 W.Va. 503, 583 S.E.—Zd
- 800 (2602). A‘s a rn'atter of basic pro‘ced-ural-due prOcessA a law is void "on-its face if it is so vague _
:"‘that persons must guess at 1ts meanmg and dlffer as to 1ts apphcatlon See State ex rel th tev. -
| T odt; 197 W, Vi, 334 475 S E. 2d 426 (1996) Tms allows aperson to know what is prelublted "
. 80 that he or she may act accordmgly and ¢ zf arbztrary and dtscrzmmatory enforcement is to be
prevented laws must provzde explzczt standards for those who apply them.” Grayned v. C’zty of
Rockford, 408 U. S 104, 108 (1972) see also State ex rel. Hechler v. Chrzstzan Action Network,
201 W.Va, 71, 491 S.E2d 618 (1 997)‘. The “rule reflects the common law and has, by the
Surzreme Court of' the United States, been molded into ‘a rule of _eonstitutional law, holding that
‘such deﬁnzfteness is ﬁecessary to_satisfythe due process requirements of the F Qurteenth ._

Amendment.”” Gooden v. Board of Appeals of West Virginia Dept. of Public Safety, 160 W.Va.
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Tule can be so vague that its application is necessarily arbitrary and capricious.

318,234 S.E.2d 893 (1977).(quoting State v. Flinn, 208 S.E.2d 538 (W.Va. 1974)). A statute or

This doctrine was first applied to criminal statutes, but it has been extended to statutes

-and ordinances involving matters in which criminal penalﬁes are not at issue. See Hartsock- .

Flesker Candy Co. v. Wheelzng Wholesale Grocer;v Co., 174 W.Va. 538; 328 S.E.2d 144 (1984)
For example the. fallure to deﬁne the term ‘impecunious candldate” ina ﬁlmg fee exempnon for '
political candldates rendered the rule unenforeeable due to vagueness. See Garcelon v. Rutledge,

173 W.Va. 572, 318 S.E:2d 622 '(1984). In Garcelon, this Court reasoned that the “zotal absence

“of any criteria for detefmining when potential candidates qualiﬁ) for the waiver afﬁlingfees

' leaves persons of common mtellzgence who aspzre to publzc servzce 1o necessarzly guessas to .

whether they are. legally entltled to ballot access wzthaut the payment of a ﬁlmg fee” Id at 575
318 S.E.2d at 626 (mternal mtatlons omitted).

Fred Johnson testified at the June 2008 hearing that he did not know that caf‘"eme was a

_ prohibited substance prior to his horse having a positive test- follbwing the Classic. Certainly, it
is not surpnsmg that Mr Johnson would not be on notlce given the lack of clanty in the West :

'.Vlrg1ma Rules of Racmg, and the lack of understandmg of those E:a]es by the West Vlrglma '» S

Racmg Commlssmn and 1ts Stewards

At the June 2008 heanng beforje the Racing Commission, sﬁbstantiat_ evidehce was -
presented that many “foreign substances” are, m fec-t, administered roptinely to horses that
participate m racing. The examples noted at the hearing were the administration of antibihtics
and worming elements which are clearly “fore.ig-n to tlze natural horse”, but are .not the subject of -

testing.
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- Danny Wright, tbe' Chief Steward at Cb'arles Town, testified about llis knowledge of the
“zero to_lerui.t.'ce’.’ policy, but éould rlot ldentify a_hy written regulation of interpretation
d'ocm:ﬁentlng such a policy._ The Johnsons respectfully contend the'lack of reasonable guidance..
as to wbatconstitute‘s a drug substa_nee, its metabolites or analog, or clear autbority establishing a
zero tolerance policy, renders the. rule unconstitutioually arbitrary atld ‘caprlcious.'
' 4. ~ " Florida Has levalxdat‘ed the Foreéign Substance Rule,

Simmons v. Div. of Pari-Mutuel Wagering, Dept. of .
Busmess Regulation, 412 8o0.2d: 357 ( 1982)

In Slmmons v. Div. of Parz-Mutuel Wagermg, Dept of Buszness Regulatzon 412 So 2d
. 35 7( 1982) the Flonda Supreme Court- found nearly identical “foreign to the natural horse” |
language to be unconstltutlonal and: unenforceable as 4 matter of law In Szmmons the Florida - |
. leg1slatu:e had adopted a statute that contamed nearly 1dentlca] language to the above stated -
West Virginia rule. The Florida statute, part_of Section 550.241 provides as follows: |

The racing of an animal with any drug, medicine, AStimulant, depressant, hypnotic,

narcotic, local anesthetic, drug masking agent, or any substance foreign to the

" natural horse or dog is prohibited :
. In Szmmons, horsemen challenged this statutory prov1s1on as well as others relatmg to -
.‘ _ g 'the regulauon of horseracmg The Flonda Supreme Court spec1ﬁeally mcorporated by geference
N _a dec151on of the Flonda District Comt of Appeals in Szmmons v. Div. of Parz-Mutuel Wagermg, j
Dept. of Business Regulation, 407 So.2d 769 (1981). The speciﬁc reasoning for invalidating the
foreién substance rule as set forth in greater detail in the opinion of the Florida District Court of .
Appeals | | |
The Florlda Dlstnct Court of Appeals afﬁrmed certam portlons of the racing regulation

relating to drugs, but invalidated the clause relatmg to “any substance forezg_n to the natural

horse . . .” because the language was not rationally related to the objectives of the legislature in
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seeking that horseracing be fair and untainted. The District Court explained that the prohibition
of “any substance foeez‘gn to i:he natural horse” was “arbitrary and unreasonableé’ and “not
,ratmnally relcz!ed to rke pw'pose of the act.” In s0 ﬁndmg, the Court explamed that the
offendmg language did not dlstmgulsh between '
the kelpﬁtl and the harmﬁd the beneﬁczal and the detrzmental the benzgn and the
deleterious.” When measured against the articulated reasons for the enactment of
the statute, that part of the statute.banning any foreign substance cannot be said .
i‘o bear a fair and substantial relationship to the ebjectives sought.
Szmmon& at 271. Mz i

Whlle the F lorida Couxt mvahdated a statute, rather than a regulatmn, the raxmnale for the

invalidation in Szmmons is completely apphcable 1o the West Vn'gmxa rule The Stewards have

. argued that the Flonda Court in Szmmom upheld the pr“bh}bxtxon agamst tbe use:- of dmgs Whlle '

this is tme the Floﬂda statute, speelﬁcally 550 24, defined what was a “drug,” for the purposes }
of the statute declanng the same to be “any a’rug prohzbzted by law.” See Simmons at 269. )
Accordmgly, when the Florida Court upheld the prohlbrtlon against drugs, it did so mth

references to dmgs etherwzse proh1b1ted by law. Given the status of a ub1qu1tous substance such

R as caffeme, thls is troublesome w1th regard to the West Vurgnna rule. As noted in ,Dr Tobm s

' «.testxmony, caffeme is not regulated by the Food and Drug Admini strahon ‘As noted Iater in

u t‘ms Bnef the Ieglslature in ' West Vlrglma has not sought to regulate caffeme nor has any West

! The Florida Supreme Court affirmed thrs rulmg spemﬁca]iy in Szmmons . Div, of Pari-Muiuel Wagermg, Dept
of Business Regulanon, 412 So. 2d 357 (1982). .

12 The fact that the FDA does not re«rulate caffeme is remarkable given how wvast their regulatory provmce is.
Pursuant o Title 2 CER Part 110.110, the FDA has the authority to regulate such things as the maximum -
contamination of 2 variety of food and drug substances. They have established an Official Method of Analysis
pursuant to the Association of Official Analytical Chemist (“AOAC”). The AOAC has adopted a nearly endless list
of testing parameters for contamination of products, including everything from the level of rodent excrement
permitted in cornmeal (ACGAC 981.19) t¢ the amount of mammal excrement permitted in ordmary fruit juice
(AOAC 970.72). As to the assertion to be made by the Stewards that caffeme isclearlya dmg, it is rerarkable that -
the FDA simply ignores the substance
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| Virginia state agency Caffeine seems not to meet the deﬁrlltlon of a drug by any workmg
deﬁmtlon
: Accordin‘ gh/, the oortions of the Florida rule upheld in Simmons can be distinguished
_ from the West Vmg:tma rule as F londa because Florida in 1ts statute declared “drugs” tobe N
‘ .those substances pI‘Ohlblth by law - |
5. ‘The Reasons that the Ilhnoxs Court Upheld the Illmoxs ‘Rule is

Persuasive Authority that the West Virginia Rule is Invalid, Kiine .
Illmats Racmg Board 127 111 A_p:p 3d 702 469 N.E.2d 667 ( 1984)

The 1111n01s Supreme Court mterpreted very s1m11ar language in an Ilhno1s racmg -
regulatlon proh1b1t1ng substa:nces forezgn to the natural horse,” in Kline v. Illinois Ra-c-mg
._,Board 127 1]1 App 3d 702 469 N E. 2d 667 (1984), the Ilinois Court found the language to be
| const1tut10nally ﬁrm but d1st1ngmshed the Hlinois regulatlon from the Flonda statute in Simmions. |
Kline at 671. |

Alﬂlou-gh the Iltinois regulation contained the “foreign substanﬂe rule, other regulations
adopted m Ilinois created a process by which additional regulatioris could-be promulgated to
approve the use of ¢ forezgn &ubstances whlch did not have an unproper 1mpact on equme
'performance The ].1111’1018 Court noted that this reasonable procedure permltted an orderly
- amendment of the rules to alt;tt) Joreign substances t0 be added to the Board s list of permzttea’
substance._s' _aﬁ‘er a demonstmtzon that the substance has been shown to h'ave acceptea’ _
- -therapeutzc eﬁ‘ects 2 Because of this reasonable process, the Mlinois Court found the fore1gn .
- substance rule to be “ -ratzonal” and a proper exercise of the pohce power, when read in

- conjunction with other rules that permitted bemgn or helpful fOI'Cl n substances to be’

administered to horses. See Kline at 672.
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6. The Facts Before the Court are Persuasive
That the Florida Ruling Should be Applied

The West Virginia rule is far closer to the Florida statute criticized in Kline than to the

Illinois regulation. There is no “safety valve” for permiitted substances.'® Therefore, the

v regulaﬁon lacks a raﬁonai basis aﬁd is unconsﬁtutional and unenforceable In the facts and.
' .Acucumstances of this case, the J ohnsons respectfully request that thls Court adopt the Flonda

 Court rulmg and mvahdate West V1rg1n1a $ forel gn substance rule

In Kline, the Ilhno1s Court 'noted that there-'was no attempt by Plaintiff to introduce any

evzdence whether by testzmony or other means by any- chemzst vetennarzan or other expert wzth
regard Eo 'the nature .of the drug at 1ssue in that case and whether or not that drug had any -
Ar'"‘-lmpact on equine perfonnance In other words, no ev1dence was offered regardmg the bem gn

effect of the substance at issue mKlme See Kline at 65.

World—renowned equine pharmacologist, Thomas Tobin, M D. testlﬁed unequlvocally
that the amount of caffeme ingested by Eastern Dehte was equivalent to one percent (1%) of an8

ounce cup. of Starbucks coffee, whrch mathemahca]ly is equrva]ent to a teaspoon of coffee. Dr.

’Tobm also testlﬁed that caffeme is-a ¢ common envzronmental substance that i is pnescnt nearly

everywhere in the world, and testified unequivocally that the amount of caffeiné in Eastern

" Delite, to w1t,a teaspoon of coffee, had‘_dbsolutely no impact on performance based upon well- .

dccepted peer-reviewed research.

| While Dr. Tobin testified that caffeine was a'naturally oceurring environmental

substance, the Racing Commission concluded, as a matter of law, that caffeine was a “stimulant

and banned substance that is not-naturally occurring in horses.” The Racing Commission’s

3 While Lasix, phenylbutazone and oxphenylbutazone are permltted at certain quantitative levels, no process is
identified in the West Virginia regulations regarding other “benign or helpful” substances, as was the basis for the
Illinois Court distinguishing the Illinois rule from Simmons. .
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conchision was wholly unsupported by any regulaﬁon, statute or court ruling allowing such a
“conclusion of law to be formulated. The Racing Commission did not make a finding of fact or
conclusion. of law that caffeine is a drug.

7. The Prohibition of a Drug Substance, Metabolite or
. Analog Without Definition is Paip ablv Arbitrarv -

The language in Sectlon 1781 66 5 does not ban stlmulants Rather, the language in . -
. Section 178-1-66.5 bans any drug substance its metabolites, or analog . The West
. Virginia Rules of Racing do nét define what is and what is not a drug for the purposes of the

_Rule.

!E!_‘,

L In a vacuum, 1t may appear that such a regulahon has a ratronal b8.818 until one cons1ders o -

what is and what is not a drug substam:e Blaclc s Law chtzonary deﬁnes a drug as bemg an
artzcle intended for use in the dzagnoszs cure, mztzgatzon, treatment or preventzon of dz.sease in.
man or other anzmals and any artrcle other than food zntended to eﬁ”ect the structure or any
functzon of the body of man or other animals.” - Black’s denves this definition from 21 U.S8.C.A,
- Section R21g)). ) | | |
- The deﬁnition set- forth in 'the UmtedStates Code andm imc-/; s Law Eicﬁonaijf 1s L
mcredely broad. Nothmg in the record before the Racing Commission would mdlcate that
caffeme isa drug g1ven the definition pursuant to 21'U.S.CA. Sectmn 321(g)(1) and/or Black s
Law Dictionary.
Beeause'.the use ot” the language in the oﬂendiné regtrl'ation, 1.e., “drug substance,
metabolite or analog,” is so Aterribly broad, the regulatiop ts palpably arbitrary and capricious and
lacks a rational basis. One need only look to the regulatiorxs and stat't'it_es_ adopted in our sister

states where horse racing is a significant industry, to understand the inadeqdacy of Section 178-

** It is common knowledge that many substances that are not drugs have a st1mu1atmg effect, mcludmg, but not
limited to, the obvious — sugar.




1-66.5. The states where the I.egs of the Triple Crown are raced are most inibdrtant in racing.
Their respectiye regulaﬁons» are instructive. Because of the Breeders .Cup,' California is also
_undoubtedly_ an important horse racing state. Accordingly, the Johnsons submitted the relevant
horse racing regulatlons for the Commonwealth of Kentucky; State of Maryland State of New
York; and State of Cahforma to the C1rcu1t Court for cons1derat10n

‘As requested in the Clrcuit Court, the J ohnsons respectfully request that this Court take

' JudJClaJ notice of the racmg regulations in Kentucky, Maryland New York ‘and Cahfomia, '

,becausc those regulatlons clarify how inadequate it is to ban somethmg identified only as bemg a

“drug substance its metabolzte or analog when such words are practically meamngless

' _'8 R gulatlons from Four of Our Slster States

ThlS Court may take JlldlClal not1ce of forelgn substance regulatlons of the Sister states :

-that have a,ratxonal. ba51s, and which are not palpably arbztrary and capricious” in considering

_the propriety of West Virginia’s “zero tolerance” policy. In Exhibits A through D to their Brief |

in Support of the Appeal in the C1rcu1t Court, the J ohnsons prowded the racmg regulatlons for

-f-Kentucky (A), Maryland (B) New York (C) and Cahforma ). The. regulatlons for these s1ster
- states address the cu-cumstance of proh1b1ted substa.nces in horses and testmg for such

| substances, The substances prohibited are deﬁned and specifically identiﬁed, while the West

Virginia regulation doés not even define what a “drug substance, its metabolite or analog” is or

is not. The regulations in our sister states provide guidance to racing participants about what is

- and is not penmtted in the context of admuustenng substances to the race horses Moreover,
each Junsdictlon has promulgated rules which address penalties aJternatwe penalties and the

' requlrement that the respechve authonties consider mitigatmg and aggravatmg circumstances in

assessing penalties related to a violation of the regulatlons and/or a pos1t1ve test result.
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a. . ‘The Ken‘tucks_r Regulations
The Kentncky Horse Racing Commission promulgated reg_ulations that classif}r certain
drugs into classes that include a “drug, medication or substance” as set forth in a detailed |
sched.ulle._ See 810 K_A.Rll :028, Section._l . Pursuant to the Kentucky Regulations, caffeine is
classiﬁed as a “Class B Drug”. Class B Drugs are defined in pertin"ent part as:

. Those that may have a legitimate therapeutic indication in the equine athlete but

_ also have a high potential to influence performance based on their presence in

- ‘Classes 2 or 3 in the Racing Commissioners International Uniform Classification

" of Foreign Substances .... Potential contaminant substances are included in this
‘category to provide ﬂexzbzlzty pending the outcome of an znvesngatzon in the
orzgm of the posztzve test.

‘ Kentucky Horse Raczng Authorzty Unzform Drug and Medzcatzon Classzﬁcatzon Schedule
Kentucky Regula’uon l 01 8 proh1b1ts certam practw&s and proscnbes testin g procedures
that govern all horse racing, and speaﬁcally prolnbxts the followm g
Section 2.

(2) Except as otherwise. provzded in Sections 4, 5, 6, and 8 of this
_ " administrative regulation, while participating in a race,.a horse-shall not carry in
. - dts body-any drug, medication, substance or metabolzc derzvatzve that' - :
’ ' (a) Is a narcotic; '
(b) Could serve as an anesthetic or zranquzlzzer :
. {c) .Could stimulate, depress, or affect the czrculatory, respzratory,
cardiovascular, musculoskeletal, or central nervous system of a horse; or
@ Mzght mask- or screen the presence of a prohzbzted drug, or prevent or
' delay testzng procedures , :

(3) Therapeunc medzcattons shall not be present in excess of establzshed
threshold concentrations set forth in this administrative regulation. .

(4) A substance shall not be present in a horse in excess of a concentration

- at which the substance could occur naturally if it affects the performance of the -

- horse. It shall be the responsibility of the commission to prove that the

substance was in excess of normal concentratwn levels and that it aﬁ'ectea' the
performance of the horse.

810 KAR 1:01 8 Sectlon 2 (Emphasis added).
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Importantly, the Kentucky Regulations require that in a “posifive finding” not only the
presence of a drug, substance, or medication the use of which is prohibited or restﬁcted, but also
that the finding be in excess of ésté‘bﬁshéd @néentraﬁbn levels provided for in the:iregulaﬁ'qns,

for the finding to be considered positive. 810 KAR 1:018, Section 1 (6)(a). Further, the
regulation allows a positive finding for “substances present in the horse in excess of
concentrations at which the substances coild occur naturally.” 810 KAR 1:018, Section 1
©OC)) |

~The Regulatlons requlrc that thc [s] tewards.and the commission sh‘dll‘ consider any o

mztzgatzng or aggravatzng circumstances properly presented when assesszng penaltzes pursuant
) to this: admmzstratzve regulatzon ? 810 KAR 1 028 Sectlon 2, (3) Wlth regard to the penaltles
to be assessed for Class B drug wolatlons the Kentucky Regulatlon 810 KAR 1: 028 Sectlon 4 o
provides as follows: "
(2) A licensee who administers, or is a party to or responsible fo'r
administering a Class B drug to a horse, in violation of 810 KAR 1:018...shall be _
subject to the followmg penaltzes _ .
(a) For the ﬁrst oﬂense
1 A suspension or revocation of lzcensmg przvzleges from zero to
" sixty (60) ddys-as deemed appropriate by the conimission in keepzng with- the ,
- seriousness of the violation and the facts of the case. - :
" 2. . The licensee whose licensing. privileges may be suspended or
- revoked and the commission may enter into an agreement to mitigate 1 the
suspension or revocation by agreeing to any-or all of the following actions:
a Payment of a fine of $500 to $1,000; or
h. +  Forfeiture of purse money won.

Cleariy, the'Kehtuckvaegulaﬁdns 'require both a positive finding of a prohibited -

substance at a particular level and contempléte the presentation of mitigating and aggravating

- circumstances as well as differing penalties depending upon the severity of the infraction. In
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he\n Kentt]cky legislaﬁon since the'J ohnsons’ appeat was filed with. this Court, a Kentucky
Equine Drug- Research Council was created, effectit'e J une 26, 2009, whose responsibility
includes, nter alia, 1) advisirtg the Kentucky Horse Racing Authority and making
reeo:tlmehdations fot-estabblish"int'; an effective drug regulatory Iaelicy fq'r'Kentuckyr racing and 2)
reporting to the t}eneral Assembly an-y needed changes regarding the regulation of drugs in horse

- racing in the Commonwealth of Kentucky.

b, The Mawland Regulatmns -
The Maryland Racmg Regulatlons prov1de that “a horse parIIClpatlnIg i.d race may not -
_ carry a a’mg in its body ” COMAR 09. 10 03.04 (C) However the definitions of the Maryland
| j-','Racmg Regulauons state in pertment part that

B(] )(a) ”drug means a. substance :

-(i) which does not exist naturally in the untreated horse ata normal
physiological concentration;

(n) Defined as a controlled dangerous substance under Criminal Law
Article...

(tu) Intended to be used for the dlagnoszs cure, mitigation, treatment or
preventzon of diseases affecting a human or other animal;

- (iv) Other than food, zntena’ed fo. a_/_‘fect the structure ora functzon of the

body of a human or other anzmal . _ .

:-: (b) Except as provzded [ above] drug does not lnclude
o (i) Cafffeine quantztated at less than. 1 00 nanograms per mtllzlzter of
" bivod plasma ' .
COMAR 09. 10 03. 01.
Under the Maryland Racmg Regulatlons the stewards or Judges “may order” return of
the pu:se recelved by the owner of a horse found to. have carried a drug in-its body during the

race, COMAR 09. 10 03. O4G and/or the 1nd1v1dua.'l may be Sllb_] ecttoa ﬁne up to $2, 500

'suspens1on of any hcense for a penod of up_to--mnety (50) days and referral to the Racing
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Commission for additional sanctions if the stewards or judges determine that a greater sanction is
. warranted than they are empowered to lmpose COMAR 09.10.03.02.
¢. - The New York Regulatmn

The New York .-'Racm g Reg‘ulation is .hk_ev_vrse'-trered in, approa-ch .f.'er .pe_stti_ve test_'_i'esults' -
in race ht)rses,_providing for different leneis of violations and penalt-tes. I:-Iowever, the New York
Regulations do not mention caffeine nor is caffeine included in the detailed provision pertaining
to “restricted use of drugs, medications and other substances ” See New York Racing - -
| Regulatlons Sectlon 4043 2 The deﬁmtlons prov1s1on ofthe New York Racmg Regula’nons
prov1des that “a’rug is any substance or its- metabolztes whlch doe.s not exzst naturally in the
' untreated horse and whtch can have a pharmacologzcal effect on a horse it Sectlon 4043 1(c)
: Indeed under the prov1s1ons of the New York Racmg Regulatlons, substances that can be used
_any time up to race time mclude ant_zbzotzcs, vitamins, Aelectrolytes, and other food supplements
as loncr as they are acfnzinistered orally and as long as they do not eontain any cher drug or.by
their nature e.xhzbzt drug-lzke actions or propertze.s' ? Sectlon 40432 (a) (2) |

Under the New York Regulatlons a horse may be dlsquahﬁed from arace a.ng from any '
“ - share'of the purse in the event of any v101atlen of the prohibltlons of the regulat1ons Sectlon

B 40435, | |
d. - The California Regulations

The Calrforma Racmg Regulatlons are the most comprehensrve of the s1ster state
B ‘regulatlons referenced by the J ohnsons Under the Cahforma Regulatlons, the ﬁnder of fact is —.
tasked with cons1der1n g the classﬁicatlon of the substance as referenced in the Callforma Horse
Racmg Board (CHRB) Penalty Ca‘cegones wh1ch 1s based on the Assoclanon of Racmg

Comm1SS1oners Internahonal (ARCI) Umform Class1ﬁcat10n Gu1de11nes for Forelgn Substances
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Section 1843.2. The CHRB classifies caffeine as a “Class 2” §ubstance which includes “dkags

that have a high potential to affect performance, but less of a patential than Class 1”.- The

“perﬁlty class” for caffeine according to the CHRB is Class B penalty, which means that for the
_ _ﬁr‘st-offense, ﬂ1e_11‘ai'n:e_f could_be' subject to a minimum 30 day suspension absent m'itigeting

' circun';ste.ﬁee_'s: The preeen-ee.o_f fciggreveting -faetor_s could be ueed.t'q in;pose. amaxunum ofa 60
day suspeneien. "In, l'i‘eu of or4in aﬁdition fo the foregeing Cl.assl B peﬁaity for- the .t'rainer, thefe:
could be a minimum fine of $$00_ absent mitigating circﬁﬁnstanees with eggravaﬁng factors

. possibly causing the ,itnp,ositionpf a mazﬁmum fine up to $10,000. For the owner, the first

o o‘ffense could-fesult in-diequaiiﬁcaﬁen of the horse and loss of purse.

- The Cahforma Regulatlons mclude in the prov1slon for penalaes fer medzcatzoﬁ |

violations™ a requlrement that the ﬁnder of fact consider any aggravatmg and miti gatmg
circumstances, Section 1843.3. Spemﬁcally, the penalty prov151ons state that “/d] eviation ﬁ'om
these penalttes is appropriate where the facts of the parttcula, case warrant such a devzauon for

example: there may be mztzgaz.‘mg circumstances for whzch a lesser or no peralty i is

_ approprzate Sec’uon 1843 3. Some of the mltlgatmg cu'cumsta.nces a.nd aggravatmg factors set .

e

forth ina non-exhaustwe 11st wluch must- be cons1dered by the ﬁnder of fact mclude
0 ) -The past record of the licensee regardmg violations; |
o R The potential of the drug(s) to influence a hOrse’s racing performance'
o : Whether there is reason to believe the responSIble party knew of the
admlmsh‘atlon of the drug or 1ntent10nally admmlstered the drug, 4
° The pr_obabﬂﬁy:"of en‘v;ronm-ental contammatxon or inadvertent exposure to-human
dﬁg use or other factors; and | | "'

o The purse of the race.
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B. - Neither the Stewards Nor the Racing Commission
Presented Evidence that Caffeine is a “Drug Substance,
" - Metabolite or Analog” Prohibited Pursuant to 178-1-66 5.
(Assignment of Error No. 2) SR L

Should this Honorable Court decline to follow the lead of the Florida Court by B
-invajidatiilg the subject foreign sabstan'ce rule, then the Court must reverse the Racing
| 'Cdnuhissicn_becaase df the absence of ev{dence~that environmeatal ‘exposure to Caffeiae
constitutes the presence. ofa drug in a horse. | |

The trainer resportsibility rule, Section 178-_1-32.. 1, is the only Isortion of the Rules of

Racmg that identifies a stimu-lant’ ’asa barmed substance. However, the trainer responsibility V

IR rule is not-an 1ssue in thls case because the Racmg Commlssmn set a51de and vacated the

...('A' e

pam'shment enacted on tramer -Fred ] ohnson b‘ec:ause there_ was “no evzdence that trazner"F red"ﬂ' '
joitnson or a;’*zJ:).orzeion.his. behalf administered a banned substance (caffeine) to the horse
Eastern Delite.” Acccrdirl gly, any references to a stimulant are not relevant to thls appeal;

The Stewards and the Racing Commission had the.burden to prove that the substance
_ caffeme was a “drug substance zts metabolzte or analog as prohlblted by Sect10n 178 1 66 5
. The Racmg Comn;ssmn made Flndmgs of Fact and Conclusmns of Law requlredxpursuant to, the. |
Admuustratlve Procedures Act Thrs appeal is-a- de novo review on the issues of law and a
‘review of the record below as to the factual conclusions. Because the Racmg Commlssion dld
not ﬁnd as a matter of fact that caffeine is a “drug substance its metabohte or analog this -
_ matter-can be readlly resolved. .Simply stated, 1f the Racing Commlssmn d1d not make such a
' ﬁndm g, then dlsquahﬁcatlon pursuant to Section 178-1-66.5 should not have been -sustam'ed

Interestingly, in the three 3) page Findings of Fact and Conclusions of Law the words “drug”

“metabolite” and * analog do not appear anywhere within the body of the document
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. The Racing Commission did not ﬁnd caﬁeine to be a “drug, its metabolz'te. or analog”
. because 1o compellmg ev1dence about caffelne was presented Chlef Steward Danny Wright
testlﬁed that he thought caffeme was a drug, but anht was not quahﬁed or offered as an expert
wltness on th‘e issue of equine pharmacology. The Racing Comm1s51on' s chermst, ¥ oseph Strug, '
testiﬁcd‘ that he found evidence of “caffeine” in the drug test that he performed and characterized
the substance as a “drug”. However, Mr. Strug acknowledged that he was not a phannacol-ogjst
and his area of h1s expertise was merely in the scientific process of tesﬁng‘ samples ofbiood and |
urine to determine what substances rnight be oontained therein. Finally, track veterinarian Dr.
- Denms K D1bbern testrﬁed bneﬂy about the “zer0 zolerance policy” and that all “forezgn
':-substances were banned meludlng caffeine; annblotlcs and wonnmg medlcatrons
On the other'han‘d, the J ohnsons presented the evidence in the form of reports and
test1mony of world-renowned equine pharmacologist, Dr. Thomas Tobin who identified caffeine
asa naturally occumng substance used by humans principally in food and beverages

A qulck review of the 1ngred1ents label of almost any beverage and many food products

. 1s all one need do to conﬁrm what Dr Tobm sa1d in hls testxmony Caffeme is everywhere It 18 g

'ublqultous and isa natural substance leen the common perceptlon of what is and what is not a‘ r
“drug the use of caffeme certa;lnly would not be characterized as drug abuse. - Otherwrse coffee
' drmkers at the ]ocal coffee shops in evezy town in this State would be percerved ina negatxve
hght.

Had the Racmg Commrssmn adopted regulatlons s1m1lar to those adopted in Cahforma,
Kentucky Maryland and New York it is possible that the clas51ﬁcat1on of a substance could, in

' -fact, ‘be a matter of law. Since the regulation that the Johnsons contend to be unenforceable is s

) ' 15 While laypersons may know of caffeine, they certainly would not know whether caffeine is a “drug, its metabolite
or analog.” Because government does not regulate caffeine, it is very much analogous to sugar, which also has
stimulating properties and is ingested.
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broad, \-Jvhether'or not caffeine _is a f‘dmg substa;tce, its metabolites, or analog” isa question of
fact. Likewise Whether or not caffeine is ;‘ﬁ)reign to the natttral horse”is a question of fact.
The Racrng Comm1ss1on s Concluemn of Law, therefore, on this issue is clearly erroneous —
although no deference is given the Racmg Comm1ss1on with régards to Conclus1ons of Law.

~ The Racmg Commrss1on, like all tribunals, expresses its conclusions and determinations
in the decision’ pubhshed as is requtred by the Administrative Procedures Act. See Chapter 29A,
) :Artlcle 5, Secuon 4 This Honorable Court sreview of the Racmg Comrmss1on s dec1s1on is.
‘based on the record presented and the Order-or Decision rendered by the Racmg Commission.

The J ohnsons respectfully submlt that what is and what is 16t ﬁ)rezgn to the natural
" horse” isa matter of b1ology and equme pharmacology In order to provrde competent evidence,
the Board necessanly would have had to present an expert w1th approprrate trammg and
experience to offer an oplmon to the Racihg Comm1ss1on that caffeine was “foreign to the
natural horse.” None of the Boar rd’s witnesses did this at the heanng |

" C.  Whether The Commission Has Improperly Delegated
- . Rule-Making to the Chemist With. Whom the :

- Commission Has Contracted"
.-(Assmnment of Error No. 3)

Based on the evidence presented at the hearmg on June 17,.2008, it is clear that the West ‘

V1rg1ma Racmg Comm1ss1on as not adopted any rules or regulatrons regardmg the followmg

1 A hst of substances that are perm1tted to be in the body of a horse;
2. A list of substances that are not permitted to be in the body ofa
horse
3 ‘The identity of substances that the laboratory will seek to discover
by testing;
43




4. The identity of substances for which no testing will be 'conducted
(1 e. ant1b10t1cs, Wormmg agents, wtamms), and
: 5 . The quantitative parameters for testmg

From the evidence presented at the June 17 2008 heanng, itis clear that Delare
Assoc1ates, the Racing Comm1ss1on 3 testmg laboratory, demdes What substances the. .chenust
-_ will seek to detect, and at what levels. Th1s is undlsputed. ‘This is an improper abdication of the
| "Racmg Commlssmn s authonty to. regulate racing as Delare Associates is not. empowered to

determme What tests Should be run and the testlng levels related thereto See West Virginia Code
._Sect10n 19-23- 6(3) and Lovas v. Consolzdazzon Coal Co., WestLaw 2618925 (W Va May 23,
,2008) o
L West Vlrgmla law generally states that a leglslature nlay delegate 'broad d1scret10n to an -
agency or mumclpahty for rulemaking as long as the legislature sets forth guidelines or standards

to gque the agency or mumcrpah*y in the exercise of its Judgment or discretion in‘a limited area.

" See e.g. State ex rel.. West Vzrgmza Housmg Development Fundv. Copenhaver, 153 W.Va. 636

"(1969) Th1s is tIue even when a pubhc corporatlon is formed by leglslatlve act to make broad

dlscreuonaxy dec1s1ons See zd However there are no West V1rgm1a cases in whrch an agency :
" or municipality improperly delegated rulemakmg toa third party Therefore, tlus is an issue of
first i nnpressmn in West Virginia: |

Other Junsdlc’uons recognize the peril associated w1th the delegatmn of statutory
responsﬂnhty to private parties. Federal courts umformly hold that an agency may not delegate
" its public duties to private entities. See e. g‘. Sierra Club v. Sigler, 695 F.2d 957 (3™ Cir.
l983)(holding that Army Corps of Engineers did not have statutory'authorit_y to delegate

preparation of environmental impact statements to private parties). “Agéncies may seek advice



and policy recorrzmendations ﬁortz outside parties, but they maj not ‘rubber-stamp’ decisions
made by others under the guise of seeking ‘advice, ” Fund for Animals v. Kempthorne, 538 F.3d
124 (2™ C1r 2008). Federal courts recognize the 1rd§ortant distinction between subdelegation to
-a. subordinate and'shbdele’gation to an outs'ide party. See U.S. Telecom Ass’n v. F .-C C., 359 F.3d ' .
- 554 . C. C1r 2004) cert. demed 543 U.8. 925 (2004)(hold1ng that subdelegatron to outside
partles are assumed to be i unproper absent an afﬁrmatlve showmg of congressmnal
authonzauon) The d1stmct10n exists because “/ w]hen an agency delegates authorzty to its
subordznate responszbzltty——and thus accountabtltty—clearly remazn with the federal age@
-Id. at 565. However, delegation to a pnvate party blurs the hrres of accountablhty, undermmzné .
.. -.an z'_mport_dnt derrtoeratic check b;; governntent decision making.;’l Id. | |
| "An exerdpl:e of an impertrxisstble delegition of adtﬁority'is seen'in High County Citizens’
| Alliance v. Norton, 448 F.qup.zd 1235 (D;Col. 2006), in which tlle_Natiortal Park Servdce
delegated a large degree of authority to the State of Color'ado to decide water use within the
Black Canyon National Park. The court held that the. delegatlon was not authonzed by statute;
therefore -the Natlonal Park Serv1ce had sole authonty to protect the park, and the state could not
) ‘be delegated a portlon of the respon51b111ty
-- _ Other states foIlow su1t For example, Texas courts hold that “A w]here a statute entrusts
specified functions to a commission, the legislature presamably _mtends that only thatl

co_mmission' will exercise the delegated functions, and the commission may not subdelegate

‘assigned functions to its employees, as to do so would mean that the commission acted outside of
its statutory adthbrity, and its employees’ actions would be invalid for want of authority.”
'Schade v. Texas Workers’ C ompensatzon Com n, 150 S.W.3d 542 (Tex. App. 2004). Likewise,

Michigan courts hold that, “/ift is Well settled that an admzmstratzve agency may not subdelegate
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the exercise of dzscretzonary acts unless the Legislature expressly grants it authorzty t0-do so.’
Detroit Ea’zson Co. v. Corporation & Securztzes Comm., 105 N W 2d 110 (Mich. 1960). New

4J ersey atso recogmzes that the “/plower or- duty delegated b‘y statute to administrative agency
canact be sabdelegated z'n'-absence of any indicatz‘on Althat Legz’slature S0 intends especial ly Whea
. 'the agericy attempts to suba’elegate 10 a przvate person or entity, -since such person or entzty s

~ not subject to publzc accountability.” Applzcatzon of North Jersey Dist. Water Supply
C;mmission 417 A.2d 1095 (N.J .Super.App. ]980),

. West V1rgm1a recogmzes the “Chevron doctnne, in whlch agency decision makmg is
grented substantlal deference in absence of express d1rect10n ﬁ~om the leglslature on how to
- 1mp1ement the delegated authonty See Chevron US.A., Inc.v. Natural Resources Defense
Counczl Inc., 467 U S 837 (1984) “Thus an agency's mtelpretanon wzll stand unless it is

™"

arbztrary, capricious, or manzfestly contrary to the statute.”” Appalachian Power Co. v. State
T ax Dep. of West Virginia, 195 W.Va. 573, 580 (]995) Howevw, US. T elef’om Ass 'n points out
, that agency authonty does not mclude the power to subde]egate beyond subordmates Therefore
: f;fdeference should not be glven when a power does not emst See Us. Telecom dss’n et 566 In | :
othet words stat'utory sﬂence doesnot ‘create a statutorjy arab:gutty of the sort that trzggers |
-l : Chevron deference ”? Id The Supreme Court of Appeals of West Virginia echoed this sentlment

in Appalachian Power when it stated that, ¢ ‘our.commitment 1o agency discretion does not

authorize the agency to exceed its authority.” See Appalachian Power at 589, n.19.

V. CONCLUSION
The Johnsons stand‘to lose nearly $300,000 in purse Itloney because their'horse,,Eastetn
Delite, was .contami-nate'd with caffeine sorhetime prior to the running of the 2007 West Virginia

Breeders Classic. The Johnsons have been exemiplary participants and role models in the horse
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racing i_nd'ustry for more than twenty-five (25) yéars and have not previously had even a single
‘-ra.cin‘gr\;i(‘)lation duriﬁg their long: f-acing career. .

The law must always be fair. It is fundamentally unfair for a horse racing regulation to
result in disqualification when the microscopic amount of caffeine in Eastern Delite’s body was
-equivalent to a teaspoon of a cup of coffee. The circumstantial evidence clearly indicates that
the source of that caffeine was most likely a- spilled caffeinated Eevera_ge in the receiving barn on
| the day of the race.

~ This anoréb]e Court, as W‘Iﬂl all eourts, may apply common sense to the facts and '

ci.rcunis'tanc_es. Whlle the science is undisputed that Eastern Delite i-ng_ested‘the' equivalept'df a
teaspoon of éoffee, the human e.quivalent'would by 1/7-th of that ﬁeas‘uremenﬂ "No human l;eing |
would be impacted, in any respect, aﬁgr i.ngesting /7% of a teaépodn of coffee. The scienée is |
- likewise undisputed that the teaspoon equ;lvalent of caffeine in Eastern Delite had the same
. impact on the hdrsé’s.épeed during the running of the Classic as 1/7" of a teaspoogl 6f coffee
~would havé on any member of this Honorable Court — a.bsbl_utely nc;ne.

'Caffeine ﬁad no effect on Eastem-l)lc-alité-’s pc_rfo.rm;mce‘ during the funning of tﬁe Classic.
‘The Johnsons did not unlanuﬂy knowingly adm:inister a .ba.n'hed sﬁbstance to their horse.
. Eastern Delite is é,remarkable equine athiete Who bcste(i the horse who ran second in the Classic
a second time just weeks later as confirmed at.thé Stewar.ds’ hearing.

: Perhaf.)s sixty siears ago, it would have beén difficult to detennine which substances have

an 1mpact on horses and Wthh sub stances do not. That tlme has come and gone Equme '
: pharmacolo gy and vetennary chermslry allow for amore exactmg view as evident from the |

regulations in Kentucky, Maryland, New York and Cahfomla, wh1ch would have allowed a

- different result than in West Virginia. The purpose behmd the regula’uons is fairness. The
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purpose is to make sure that the betting public is not cheated. The regulations should also be fair
to good, hgrd-workiog horsemen such as the Johnsons.

The West Virginia Racing Commission once had a regulatory scheme that was fair,
because it required an unfair advantage or “impact of the speed of a horse in a race” in order to
result in disqualification. The so-called zero tolerance policy does not make 'raeing more fair —
it just makes testing arbitrary and caprieidﬁs. Dr. Dennis Dibbern said it best in his testimony
before the Racing Commission. Dibbem’ noted‘ that he too often wondered who was makmg the
. decision about what to'test for and at what detection levels. "This discretion cannot be pro.perly
| delegated to Delare Assoeiates.

The J ohnson.s respectfully a‘lssert. tha_tt,_ asa metter of equine pharmacology? caffeine | K
equiv_atlierrt to a teaspoon of a cup of coffee had absolutely no éiffect_ on the performsnee of their
_horse in the Clessie. The J ohnsons.respectfully.assert that West Virginra’s foreién substance rule
as embodied in 178- 1- 66 Sis dnconst'tutlone“y infirm for the reasons that the Florida Supreme
Court 1nva11dated a nearly identical rule ini Simmons v. Div. of Pari-Mutuel Wagermg, Dept of
Business Regulatzon, 412 So.2d 357 (1982) aff'd Szmmon.s' V. Dzv of Parz-Mutuel Wagerzng,

Dept. of Business Regulation, 407 So.2d 769 (1981).

V1. | RELIEF SOUGHT AND REOUEST FOR ORAL ARGUMENT
Fred and Sharon Johnson respectfullyv request that the Circuit Court’s March 11, 2009
: Order afﬁrmmg the Racmg Commlssmn be reversed that th1s Honorable Court prov1de the
'racmg mdustry and the Racmg Comm1ss1on with gu1dance rega:rdmg arbrtrary and capnc1ous
regulations; and that Eastem Delite be restored its victory and purse in relation to the C_lassic. |
Fred and Sharon Johnson respectfully request to be heard orally by this Honorable Court

on the issues raised in this Brief.
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