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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

FRED and SHARON JOHNSON~. 

Appellants, . 

v. Appeal No. 35285 

BOARD OF STEWARDS OF 
CHARLES TOWN RACES,. 

Appellee. 

BJUEF OF APPELLANTS 

COME NOW, Appellants, Fr.ed and Sharon Johnson, by counsel, and file the following 

Brief, and state in support thereof as follows: 

I. .KIND OF PROCEEDING AND NATURE ' 
OF RULING IN THE LOWER TRIBUNAL 

This appeal arises from the March 11,2009 Order of the Circuit Court of Jefferson 

County, affllining the West Virginia Racing Commission's Order of July 7, 2008, disqualifying 

·the winner of the 2007 West Virginia ~reed~s Classic (the "Classic") for an alleged positive test 

for caffeine, in a quantity equivalent to the ingestion of a teaspoon of coffee. The Petitioners. 

here, Fred and Sharon Johnson (the "Johnsons"), appealed the November 29,2007 decision pf 

the Board of Stewards (Decision 302) to the West Virginia Racing Commission (the "Racing 

.' ., Commission") ... Aft~ a. hearing before the RacingCommissioD on June 17, 2008, the. Racing' 
. . ~ . . .' . " . 

Commission a.ffiimed the Board of Stewards by written Findings of Fact and Conclusions of 

Law on July 7,2008. The Johnsons timely appealed the Racing Commission's Findings of Fact 

and Conclusions of Law to the Circuit Court of Jefferson County on July 14, 2008, in accordanCe 

with West Virginia Code Section 19-23-17. The Circuit Court affirmed the Racing Commission 
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without precisely addressing the constitutional issues raised on appeal. This Petition for Appeal 

is timely filed. 

In the June 17,2008 hearing, the Racing Commission made certain Findings of Fact, 

including, specifically, that the horse's trainer, Fred Johnson, did not administer caffeine to his 

horse; therefore, there was no violation of the trainer responsibility rule, Section 178-32.1 of the 

Rules of Racing. The Racing Commission also concluded that Eastern Delite tested positive for 

caffeine but did not make a Finding of Fact that caffeine was a "drug substance, metabolite or 

anqJog" prohibited by Section 178-1-66.5. Nevertheless, the Racing Commission affirmed the 

disqualification of Eastern Delite. The Jefferson County Circuit Court agreed with the Racing 

Commission, holding that the record was sufficient to conclude that (1) caffeine was a drug; (2) 

Section 178-1-66.5 was rationally related to legitimate state interests; and (3) Section 178-1-66.5 

was not arbitrary and capricious as a matter oflaw, without distinguishing the facts and 

. circumstances herein from the decision in Simmons v. Div. of Pari-Mutuel Wagering, Dept. of 

Business Regulation, 412 So.2d 357 (1982) ajJ'd Simmonsv. Div. of Pari-Mutuel Wagering, 

Dept. of Business Regulation, 407 So.2d 769 (1981). 

Decisions made by the Appellee and the Racing Commission are subject to the 
. . 

Administrative Procedures Act, West Virginia Code 29A-1-1 et seq. This H6norableCourt 

reviews decisionS made by.theRacing Commission with the same $tandatd of review as applied 
. .' . 

. by the Circuit Court, giving deference to the Commission's purely factual ~eterrilinations and. 

applying de novo review to legal determinations. See Lowe v. Cicchirillo,223 W.Va. 175,672 

S.E.2d 311,315 (2008). 
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II. STATEMENT OF FACTS 

Eastern Delite won the Classic and tested positive following the race for caffeine. The 

lobnsons appealed this finding to the Stewards at Charles Town Race Track (the "Stewards"), 

and a hearing was conducted on November 27,2007. At that hearing, the lohnsons presented 

evidence that the quantity of caffeine in Eastern Delite, as shown in the post-race testing, had no 

pharmacological impacfon the performance of Eastem Delite in the running of the Classic. In 

fact, the StewardS accepted a report from Dr. Thomas Tobin, a world-renowned veterinary 

pharmacologist, who stated his expert opinion that the test results for Eastern Delite did not 

reflect a true ''positive call for caffeine" and should be treated administratively as a "negative 

result." Dr. Tobin's expert report stated that caffeine is an environmental substance which has 

no impact upon a horse with concentrations ofless than 2,000 ng/ml in blood or 10,000 ng/ml in 

urine. l Dr. Tobin also opined that the most likely explanation for the presence of caffeine in 

.. Eastern De1ite's pl&U1a and Ut-inewas environmental contaIllulation. Dr Tobin's opinions on 

these issues were uncontroverted. 

The lohnsons subsequently appealed the Stewards' Ruling to the Racing Commission 

which conducted a hearing on June 17,2008. At that hearing, the Racing Commission submitted 

the testimony of Charles Town's Chief Steward, Danny Wright; chemical testing analyst, Joseph 
. " 

Strug; and track veterinarian, Dennis Dibbern. All three (3) of the "Stewards' witnesses testified 

that they (i) were not familiar with equine phannacology; and (ii) did not know what, if any, 

impact the level of caffeine found in Eastern Delite had on the horse's perfonnance in the 

Classic. 

I Nanograms per milliliter is a metric system measurement equivalent to one part per billion. Accordingly, 2,000 
parts per billion is two (2) partS per million. Because the description ''parts per billion," compared to "nanograms 
per milliliter' Can be readily understood without reference to a scientific jouma~ this measurement will be referred 
to here as "parts per billion." 
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The Johnsons presented their own testimony, as well as correspondence of witnesses 

showing suspicious activity the night before the race; the testimony of Dr. Thomas Tobin, 

together with his expert reports and the entire record submitted to the Stewards. In fact, the 

entire record, including the transcript of the hearing before the Stewards was admitted into 

evidence by the Racing Commission. 

A. From the Time of the Stewards' Hearing, 
Notice was Given by the Johnsons that the Amount of 
Caffeine in Eastern Dellte Had No Impact on Performance 

From the time of the Stewards' hearing on November 27,2007, the Stewards were on 

notice that the Johnsons were asserting, through Dr. Tobin, that the presence of caffeine was due 

to environmental contamination and, more importantly, that the level of caffeine found in 

. Eastern Delite had no effect on equine performance. Although this issue was first raised at the 

November 27,2007 Stewards' hearing, at the June 17,2008 hearing before the Racing 

Commission, t.~e Stewards made no attempt to contradict or address the expert opinion of Dr. 

Tobin, that the level of caffeine present in Eastern Delite had no effect on performance in the 

race. 

Therefore, based upon the evidence presented at both hearings, the scientific conclusion 

that Eastern De1ite ingested caffeine equivalent to a teaspoon of coffee was Ill;1d is an uncontested 

issue of fact. 

Dr. Tobin's clear testimony at the Racing Commission hearing was that Eastern Delite'S 

highest caffeine levels from any testing were consistent with the horse ingesting 11100th of an . , 

eight (8) ounce cup of coffee. The Johnsons respectfully request that this Court take judicial 

notice that one percent (1 %) of an 8 ounce cup of coffee is 0.16 of an ounce or a teaspoon.2 Dr. 

2 Accordingly, a teaspoon of coffee would yield 3 SO to 500 parts per billion of caffeine, or OJ 5 to 0.50 parts per 
million. . 
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Tobintestitied that to have any impact on equine performance, a 1,500 pound horse would have 

to ingest twenty (20) times more caffeine that Eastern Delite had in its system on the date of the 

Classic. 

Further, Dr. Tobin testified that the caffeine found in Eastern Delite would be equivalent 

to a 117th dose of the same substance in a human being. The amount of caffeine in Eastern Delite 

was equivalent to a teaspoon, while the same dose in a human being would be 117th of a teaspoon 

or 0.023 of an ounce. Both science and logic lead to the conclusions that a human being's 

ingestion of twenty-three one thousandths of an· ounce of coffee would have no impact on a . . 

hUman, just as a teaspoon of coffee had no impact on Eastern Delite's performance . 

. B. Eastern Delite's Performance in the Race Following the Classic, with 
Negative Tests for Caffeine. was Consistent with Performance in the Classic 

The Stewards received Dr. Tobin's expert report on the date ,of the hearing -' November 

27,2007. At that hearing, the Stewards made no attempt to counter the evidence in Dr. Tobin's 

report that the amount of caffeinefound in Eastern Delite had n9 impact on. equine performance. 

The transcript.of~eStewards' hearing was submitted to the Racing Comlnission as Stewards 

Exhibit 6.3 It is compelling that in the Stewards' hearing, Chief Steward Danny Wright 

acknowledged that Eastern Delite's performance on the night of the Classic, with a positive test 

for caffeine, was no different than Eastem Delite's perfonnance in a subsequent nice where . . 

Eastern Delite prevailed against the horse that ran second in the Classic by four (4) lengths. At 

that hearing, on pages 17 and 18 of the transcript, Chief Stewart Wright acknowledged that he 

was aware of Eastern Delite runn~ng a similar raCe several weeks after the Classic. He 

acknowledged that Eastern Delite, "ran a great race, no question." Later in the transcript when 

3 At the hearing, Stewards Exhibits 1 and 3 through 7 were admitted into evidence; Stewards Exhibit 2 was not 
admitted by the Racing Commission; and Johnson Exhibits 1 through 11 were admitted. It is not clear from the 
record whether or not Johnson Exhibit 12 was admitted. See RCT at page 228. 
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referring to the race subsequent to the Classic, Chief Steward Wright aclmowledged the 

athleticism of Eastern pelite: 

It just proves that your horse is as competitive as anything around here right now 
and believe me, we watched the race with great anticipation. With that said, we 
now have ajob to do obviously. We will, as I said, read the information that you 
gave us and we will deliberate and we will come up with a ruling. . 

Transcript pages 21-22 of Stewards Exhibit 6. 

C. The.Stewards Did Not Contest the Johnsons' Scientific 
Evidence that Caffeine, Equivalent to a Teaspoon of 
. Coffee, Had No Impact on Eastern Dellte's Performance 

At the June 17, 2008 hearing before the Racing Commission, none of the Stewards' 

witnesses were able to provide testimony about the impact (or lackthereof) of caffeine upon 

Eastern pelite'spenonnance in the Classic. 

1. The Testimony of Chief Steward Danny Wright 

At the hearing before the Racing Commission, the first witness called by the Stewards 

was Chief Steward Danny wrIght. Wright testified that he had been in the racing industry for 

. most of his adult life, having been a jockey before becoming a racing official. See June 17, 2008 

Racing Commission Transcript (the "RCT") at pages 20 and 21. ..{; 

Wright was qualified as an expert witness in the area of horse race officiating (see RCT at 

page21, lines 17-25 and page 22, line 1), and was asked about hislmowledge of caffeine at the 

heaTIng. RCT, page 26: 

Q. To your knowledge, does caffeine occur or exist naturally in a race 
. horse? 

A. To my knowledge, no. 

Q. And is caffeine prohibited under the West Virginia rules of racing? 
A. Any drugforeign to the horse's naturalness is considered a drug. 
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Wright testified·ahout his receipt of correspondence from Delare Associat~s, the 

Stewards' drug testing laboratory contractor, indi~ating th~t Eastern D'e1ite's blood and urine 

. samples tested positive for caffeine. See ReT at page3l, lines 12-25 amI page 32, lines 1-7. 

Wright testified that he personally was unaware of any previous positive test for caffeine 

since he became a track steward in 2000 (see RCT at page 44, lines 1-6), but identified a 

previous decision of the Stewards disqualifying a horse that had tested positive for caffeine (see 

RCT at page 44, lines 6~12) .. 

Wright testified that West Virginia had a "zero tolerance" policyprohihiting all 

. ~~. 

substances for.eign to the "naturalness" 6fthe horse. However, Wright couldnot identify any 

. written regulation of the Racing Commission thatoreated the zero tolerance policy:· 

Q. 

A 
.£1. 

Okay. Let me rephrase my question carefully, and j hope you'll listen to it 
carefully. Isn't it true· there's no written regulation adopted by the Racing 
Commission or anyone else that you are aware of with regardto this zero 
tolerance policy? 
Ihave not read it. 

See,RCT at page 64, lines 9.;14. 

Wright also confinned that the Stewards do not attempt to quantify the amount of 

caffeine, or for that matter any foreign substance, found in the body of a horse; 
. . 

, Q. Okay. And when you repeivcd a copy of the Dalare 4 report, did you' 
'make any inquiry as to whether or not that report waS tested at a zero 
tolerance level or some level about that? . 

A. No ma'am. There again, we don't quantitate. ,We don't require 
quantitationfor a drug. It is either there or it is not there; 

Q. So you are saying that the Daiare data did not quantify the drug? . 
A. No, I'm saying that we don't require it to be quan ... quantitative. 

See RCT at page 52, lines 18-25 and page 53, lines 1-3. 

4 The ReT misspells the name of Delare Associates by spelling it "Dalare." In this Brief, we will maintain the 
incorrect spelling where quoted, but will refer to it in argument by the correct spelling. 
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. Although quantifying- the amount of caffeine was not required, Wright testified that 

Delare had provided testing results showing the quantity of caffeine in urine and plasma in 

Eastern Delite. The testimony of Mr.. Wright on page 53 of the ReT is interesting: 
". " . 

Q. And what did they inform you about the quantity? 
A. Just what we said previously, the one, the finding in the note. 

Q. And the letter spoke about a 100 nanogram level in plasma. Is that 
correct? 

A. Correct, yes, ma 'am. 

Q. And did you inquire as to what that level meant? 
A. . No rna 'am. As I say, my --.: we're constrained it 's either there or it '8 no..t 

there. Quantitative levels. . 

See ReT at page 53. lines 10-21. 

Q.. Okay. But you.didn 't ask them what 100 meant and above that or below· 
.it? 

A. I'm just 'not an expert in the area. Jt--- it would be irrelevant to me .. 

Q. . Where is it written in the rules of racing or anywhere that this is a zero---
. zero tolerance state?· . 

A. It '8 always been, since I've be,en on board; a zero tolerance. 

Q. Where is it written? 
A. I don't know that it is written. Just been an acceptable practice from 

my :--this Board of Stewards and all niy previous stewards before. 

See ReT at page 54; lines 6-17 .. 

On pages 55, 57,61 and 64 of the RCT, Wright again confumed his understanding that 

there was no written regulation addressing the so-called "zero tolerance" policy. 

Finally, from the perspective of equity, prior to the positive caffeine test for Eastern 

Delite, the 10hnsons had not had even a single infraction or violation during their many years in 

the racing business and they were clearly "good for racing." See RCT at page 46 and page 48, 

lines 1-10. 
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2. The Testimony of Joseph J. Strug, Jr. 
. . . 

The second witness called by the Stewards at the Racing Commissio'n hearing;wasth~ . 

chemist from DelareAssociates, Jo~eph J. Strug, Jr. Strug testified about rus background and " 

.was qualifie.d as an expert witness in the area of chemistry. Strugspecifically acknowledged that 

he was a: "chemist," not a pharmacologist. See ReT at page 7'7, linel O. 

Strug testified regarding rus understanding about the prohibited substances in West 

Virginia: 

A. It i~ my understanding that anything that we wouldfind that is 
considered a drug would be recorded as a positive. 

See ReT at page 80; lines 2-4. 

,strug testified unequivocally that the -samples of blood and urine contained caffeine and 

that he actually tested for quantity, not mere presence.5 See ReT a~ page 84, lines 7-20. 

Notwiths~nding his testing for quantity, strug was not. familiar with the comparison with the 

. amounf"Of caffeine in an eight (8) ounce qIP of coffee as compared to the amount of caffeine . 

found in "the urine and plasma of Eastern Delite: 

Q. From the quantitative perspective, on the caffeine found in this horse in 
your testimony,is1i't it true that you all can calculate how that. quantity of 
caffeine would compare to, say, the cup of coffee I've been drinking? 

A. Yes. 

Q. Isn't it true that, from a quantitative perspective, . that the amount of 
cofJeefound in [sic] the bloodfrom·this horse would be consistent with 
approximately 1 percent of an8 ounce cup of coffee? 

A. I would have to do the math, but ~ .. so I couldn't say. 

Q. Okay. So; you ·don 't know whether or not the amount of caffeine detected 
would be consistent with 1 percent of an 8 ounce cup of coffee or not? 

A. Not off the top of my head, no. 

Q." Okay. And that's probably because you have not studied how much 
. caffeine is in a normal 8 ounce cup of coffee? 

5 Strug did not explain the detection levels utilized and now such decisions were made. 
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. A. That's. correct . 

. Q. ~o it's not sometMng you are preparedto opine about today? 
A. That's correct. . '. . 

. Q. Okay. So you are not familiar with . . .-you can't help us understandwhat 
quantity of caffeine these test results were linked to when compared, for 
example, to this cup of coffee that I'm drinking? 

A. Thtit's correct. . 

Q. Okay. And so, if it would be something equivalent to less' than 1 ounce of 
a cup of coffee --- right ---you can't help us with that? 

A. That's correct. 

See ReT at page.85, lines 6-25 and page 86, lines 1-12. 

Strug was questioned about the Racing Commission International's ("Rei")" 

recommended guidelines and the impact certain levels of caffeine in a horse would have on 

perfonnance. 'Strugstated that he understood that test results below certain levels "could be 

environmental contamination and would have no effect on the performance of the horse." See 

ReT at page 89; lines 3..,6. However, when asked ifhe agreed with the ReI's recommendation, 

Strug testified as follows: 

A. I can't express an opinion on that; I'm not a pharmacologist. 

See ReT at l'age 89, lines 8-9. 
.'::. 

Strug testified that caffeine findings were rare. In fact, he testified that he was unaware 

of a positive caffeine test in any jurisdiction within the last seven (7) years. See ReT at page 90, . 

lines 1-4. 

Strug confirmed the expert crooentials and reputation of Dr. Thomas T~bin: 

Q.. Do you know Dr. Tobin? 
A. . 1 sure do. 

Q. Okay. And what is your opinion of Dr . Tobin? 
A~ He's an expert in pharmacology and equine medicine. 
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- Q. And has he written extensively in terms 0/ equine phannaco logy ? 
, A., Much sO,yes. 

Q. And in peer review writings? 
A.' Yes. 

"Q. Would you consider him an expert? 
A. Absolutely. " 

Q. Are you aware 0/ his work oncthreshold levels on testing of equines? 
A. Yes. 

Q. And would you consider him an expert in respect to the development 
afthreshold levels? 

A. I would. 

Q. Andjustfor the Commission's benefit, because you nientioned this 
environmental contamination, caffeine is --- is something that is in your 
environment and is used by humans. Correct? ' 

A. It is quite prevalent, yes. 

See RCT at page 91. lines 2-25 and page 92, lines 1-17. 

Finally, Strug was also questioned about the impact ofthe caffeine on Eastern Delite: 

Q. And at some level, would you also agree that if a horse has. it in its system, 
ithas no ejJecfand as -Ii result, it is not a positive? ' ' ' 

Mr. Smith: . Obj~ction. 

A. , I w~uldn 't COmment on tke effect, because I'm not a pharmacologist. 

Chairman:, I'll sustain the objection. 

See RCT at page 92, line 25 and page 93, lines 1-7. 
, . ' 

3. The Testimony of Dr. Dennis Dibbern , 

Although the finai witness, called by the Racing Commission was track veterinarian, Dr. 

Dennis Dibbern, he was not a fact witness regarding the Classic because he was not employed at 

the racetrack at that time. However, Dr. Dibbern testified about his understanding that the so-
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. called zero tolerance policy that Mr. Wright could not locate is in Racing Commission Ru1e 178-

66.5. See RCT at page 123, lines 8-24. 

Dr. Dibbern testified about the.role of the track veterinarian and that horses were 

frequently given other foreign substances that were prohibited UIiderRule 178-66.S,s~ch as 

antibiotics (see RCT at page 132, lines 14-17) and worming substances (see RCT at page 136, 

Unes 1-7). 

Dr. Dibbern's most significant testimony to this appeal appears on pa,ges 137 and 138: 

Q. All right. And it 's your testimony that this Commission should 
c consider a wonner in a horse as a positive requir.ing a purse 
.. distribution? .. 

A. Under that rule, yes. 

Q. And ... 
A. Absolutely. Ifit is detected, it shouldbe.· 

Q. And ifit is not detected ... it's not tested/or? 
. A. There are other drugs that are not tested for also. 

Q. All right. So it's not tested for, but you're saying it is still a . 
positive?-. . . 

. A. iUs .. ~. if it was .. : it's pdsitive if the: chemist detects it. 

Q. And.,.· 
A. And he reports it.' If the chem!st reports it, then it's positive. 

Q.And who's1n~king the decision of what's being reported?· . 
A. I don't know. . 

.. Q. The Racing Commission? 
A. 1 don't know that. 

Q. Okay. So, you don't know who's . .. 
A. 1--1---

Q: .. .•. ' .;~ho's saying what to look/or? 
A. I've questioned that many times 

See ReT at page 137, lines i2·25 and page 138, lines 1-12. (Emphasis added.) 
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. D. '. The Johnsons' Testimony, Exhibits and the 
Record of the Stewards' Hearing 

The Stewards offered into evidence the transcript of the November 27,2007 Stewards' . . ' 

hearmgwithoutobjection .. See Stewards ,ExhIbit 6·and RCT at page 42, lines 12-14. The 

Johnson.s offered-into evidence the remaining exhibits from the November 27, 2007 Stewards' 

. hearing;including' specifically Dr; Tobin's Novemb~r 27, 2007 ,expert report. SeeJoMson 

Exhibit 10. 

These facts are important for two (2) reasons. First, the Stewards'hearing provides 

'corroboration that Eastern Delite's performance was not enhanced at the running of the Classic 

because Eastern Delite ran in similar fashion several weeks. afterwards, when ito~ceagain 

defeated the horse that ran second in the Classic. See pages 21-22 of Stewards Exhibit 6. 
. , 

, Second., the recOrd before 1:he Stewards is important because it includes the initial report, and all 

'the supporting doc~en~tion from Dr: Tobin. Dr. Tobhl'sreport and supporiingsci~tifi~ data 

make it clear that the quantity of caffeine found in-Eastem Delite haa absolutely no impact on 

the horse' s perfo~ance on the ~dayofthenttmingof the Classic~" , 

Mr. and Mrs. Johnso~ and m~bers of their racing team also t~stified at th~ Racing 
. ". '. . 

, COinmissionhearing on June i 7,2008. Mr: Johnsontestified that h~ had been involv~in the' " 
, , 

racing business for twenty-five (25) years. See ReT at page 25 and 144, lines 1-2. He.also 

described the "receiving barn" process on the date of the Classic. Specifically, Eastern Delite 

was delivered to the recmving barn before 9 a.m. on the day of the race and remained in the 

control of Racing Commission officials that entire day. Mr. Johnsontestifled that caffeinated 
. " 

beverages, such as coffee and soft drinks; were aIwayson the rails to the horse's stalls in the 

receiving barn and would frequently be spilled onto the hay or straw in each horse's stalL See 

RCT at pages 146-47. Simply stated, even on race day forthe Classic, the opportunIty existed 
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.. for.unintended contammation6fhay or straw, after a spill, to be ingested by horses, by virtue of 

. the Racing Commission staff permitting caffeinated beverages for humans in the receiving bam. 

Caffeme equivalent to a teaspoon of coffee, as a matter of undisputed science, did not 

have any:i:i:iJ.pact upon the perfo~aIice of Eastern Delite ~ just as t4e ingesti~n of 1 17th of a 

teaspoon of a coffee woUld have mlY· impact on a hizman being. The scholarly pap.ers, excerpts 
. '. . 

of scientific journals and Submissions provided to the Stewards by Dr. Tobin, mld provided to the 

Racing Commission as JohIison Exhibit 10, confirm undisputed scientific facts, inCluding the 

following: . 

.... .;.., . 

1. The "analytical result is scientifically indistinguishable from a RMTC 

. 2 . 

administrative 'negative' for caffeine . .. " See Tobin's N ovembei 27 

.. expert report at page 2; 

caffeine has a "lo,!-g plasma half-life in .the horse. As such, entirely 

inadvel1ent and for all practical purposes, uncontroflable exposure to 

. small amounts of caffeine, that is, amounts far too low to give rise to a 

pharmacological or perjormanceejfect in.ahotse, c;aniiven rise to .. 

. readily aetectable concentrations of caffeineln theplasma 'or urine of 

horses." See Tobin's Noyember 27 expert report at page 3; 

3. The scientific methods utilized for the testing of Eastern Delite's blood 

and p~asina have an error range of plus or minus twenty percent (20%). 

See Tobin's November 27 expert report at page 3; and 

4. As a matter of science and equin~ pharmacology, "concentrations of 

caffeine inthe order of 1,000 to 2,000 or greater nanograms per milliliter 

in plasma are required for a pharmacological reSponse to caffeine" and . 
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. /.: ..... "there is no· possibility of the concentrations of caffeine identified in this 

horse having a pharmacologiC'al or performance effect of the time the race 

in questiOn, and finding is therefore, by definition, a trivial analytical 

finding and of no regulatory or forensic significance." See Tobin's 

November 27 expert report at page 4. (Emphasis added.) . 

. E. The Testimony and EvideilceofDr.Thomas Tobin 

Dr. Thomas Tobin was qualified at bearing before the Racing Commission as an expert 

witness in the fields of equine phannacology and equine veterinary medicine. Several ofthe . . . . . 

Racing Commissioners and Joseph Strug were familiar with Dr. Tobin's credentials as a 

foremost authority in the field of equine pharmacology. 

In the Opposition to the 'Petition, the Stewar<is asserted that Dr. Tobin's testiInony wa~ 

difficult to follow. The context of Dr. Tobin's testimony is significant in thls regard. First of all, 

much of the tiine expended during the Racing COInmission hearingconcemed whether or not Dr. 

Tobin's evidence would be received by the Racing Commission. The Racing Commission twice 

. . ., '" . 

reconsidered 'the admission of Dr. Tobin'Stestimony -first deciding whether or not the cafteine 
. '-. '.~~ 'l-(;· '.... .. ' .. ' 

foUnd in Eastern Delite had any eff~ct was not relevant. Because of the holding by the Illinois . . . 

S~preme Court in Kline v. Illinois Racing Board, 127 m.App. 702,469 N.E.2d 667 (1984), this 

evidence!s critical, particularly on appellate review. Impassioned arguments were conducted 

before the Racing Commission as to whether or not Dr. Tobin'slwidencewould even b~ . 

received. By the time he testified,· it was clear that the Racmg Commission was anxious to 
, .. 

conclude the hearing.6 

6 In fact, Dr. Tobin's testimony was interrupted by the Racing Commission before he conciuded his testimony, as if 
the Commission did not care to hear the balance of~s testimony. See RCT at page 233, line 13. 
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While the Racing Commissio!l may assert that the testimony was difficult to understand, 

Dr. Tobin'siestimony on the following subjects was unequivocal and clear: 
. . 

• ;'Zero tolerance testing does not exist." See ReT at page 201:, line 23. 

• " ... your testing is determined by the chemist. It is arbitrary and the durationfor 
. . . 

. . . . . 

which it is detected,concentrationswhich aredete~d, and the·potential to. affect the 

,performance in the race are entirely unrelated to actilalscientijic facts,;' See ReT atpage 202, 

Lines 12-17. 

• Caffeine is "not .cdnsidered a drng. It's not regulated by the Food and Drug 

. Administration. It's a ... its . .. a natural substaru;e that has ... has been used by humans for 

700,800 years or thereabouts and is widely used throughout the world." SeJ€ ReT at page 202, 

·.lines 24-25 and page 203, lines 1-3. 

• "Caffeine will remain in that horse for about 60 days, give or take. It takes that. 

long to eliminate the substance completely." See RCT at page 203, lines 24-25 and page 204, 

line 1. 

• . . ~'whel1I say·cornpl~tely', pm talking ab~ut a mathematical detectionprojection 
. . 

. down to zero. How l~ng the chemist.wlll de!ect it will depend upon the technology he uses." . 

See RCTat page 204, lines 2-5. 

~ . "The concentration to effect the performance of q. horse doesn't . .. it doesn't 

.. begin to effect the performance of a horse until you get to about 2;000 ng/ml." See RCT at page. 

205, lines 3-6 .. 

• With regard to Eastern Delite, "the highest estimate we have on the books, there's 

no ... there's no possibility whatsoever of it effecting the performance of the horse at the time of 

the race, based on what we.see." See RCT at page 205, linesI2-16. 
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• . There was an "overwhelming probability" that caffeine got into Eastern Delite by 

"inadl(ertent exposure" and that there waS "no possibility of an effect on performance . ... ". See 
. . '. ~ . 

RCT at page 209, lines 2-9 .. 

.In regard to the science of testing, "there is no absolute zero on caffeine in a. 

horse . . That's just a given. , If you test ~very horse, . , my . , . my expert opiniDn would be that if 

you test ev~ry horse:(.lt zer; tolerance for caffeine running this track,' you WDl1ld get some .level of . 
'.. . . . .... 

it. It will be low, but it will be there.". See RCT at page 211, lines 16-21. 

• Caffeine exposure has occurred in the food chrun: inadvertently, .such as with 
. . 

. honey, In one example, specifically bees "land on your coffee Cup and then they go off and make 

their honey,. becauSe caffeine has shown up in honey." See RCT at page 212, lines 22-25. 

• C~ehie is a "stimulant in horses" only if the amount of caffeine in the horse is 

"20-fold or greater" than th~ amo~ntof caffeine found in Eastern Delite. See RCT at page 231, 

lines 23-24. 

• Caffeine found in Eastern Delite's plasma ranged from 350 ng/ml to 500 ng/ml. . 

See ReT at page 233, lines. 3--6 . 

. '. '. The amount of caffeine found in Eastern Delite was less than one percent (1 %) of 

an8 oUnce cup of coffee: 

Q. The quantity. : . the quantity of ingestion compared to, say, 
a caffeinated beverage, how much is the quantity is the level found 
in the. horse at all testing ranges consistent with, say; .~he ingestion 
ofaquan .. . a caJjeinated beverage such as coffee? " 

. A. This is a critical point that I've been trying to get across. 1 
pulled down figures on the Starbuck's coffee, 1 to 2 grams, 
I assume· in one of these giant Starbuck's of caffeine going 
into a human. 20 mg which is considerably less than going 
into a horse would produce these concentrations. 

So, a relatively small amount of caffeine into a horse would 
. produce these. concentrations, much less than what you 
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would take in coffee at Starbuck's. And if you give me a 
second, I'll do the math . .. 200 . .. about lOO,fold less 
than . •. that the . .. than what you have in a Starbuck's 
cojJe~. 

~,~, . 

. . Q. 100timesiess than what's in a coffeecup? 
A. Approximately in a . .. in a good solid Starbucks coffee. 

Q. 1 percent of a coffee cup? 
A. Of a .•. yes. 

. . 
SeeRCT at page 240, lines 16-2Sandpage 241, lines 8-12. (Emphasis added.) 

F·. . The Johnsons Did Not Contaminilte 
. Eastern Dellte with the Use of Super Creatine 

Creatine is a natural substance found in our muscle cells, especially around the.skeletal 

muscle with about 95% ofthebcidy's creatine supply, and the remaining 5% is stor~ in other 

. parts of the body.7 
. Creatine isa lUetabolite prq~uced iri the body which mainly consists of three· 

amino acids naniely - rnethionine,arginine, and glycine. Creatine is a naturally occurring 

element inside the body, which helps in supplying energy to body muscles. Creatine is produced 

in paricreas, kidneys, ~d liver prior bein!f~sported tothe blood, and then is converted into 

phosphocreatine to rejuvemi.te the muscles. Creatine monohydrate is a dietary supplement that 

athletes and many bodybuilders use to increase high intensity exercise performance, increas~d 

. strength, have fuller looking musdles, incr~~.e body mass and faster post workout muscle 

recovery. 
. . . 

The Stewards assert that Mrs. Johnson contaminated Eastern Delite ~ith caffeine by 

virtue oftlie use ofSup~ Cieati~e,a creatine monohydrate~ The scientific evidence from De1are 

Associates ~d Dr. Tobin do not support this conclusion. While it is undisputed that Sharon 

7 Information about creatine and creatine monohydrate can be located at http://www.maYoclinic.comJhealthicreatine 
and www.nlm.nih.goY/medlineplus/druginfo/materiaVpatient-creatine.html (U.S. National Library of Medicine). All 
creatine information cited herein was derived from those sources. 
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, , 

Johnson admmistered Super Creatine to Eastern: D~lite, it is likewise undisputed that the Super 
" .. . . . 

Creatine did not contain the levels of caffeine found in Eastern Delite. 
',,', . 

, Johnson Exhibit 5 presented to the Racing Commission was'a transmittal by the, 

Johnsons' counsel to the LSD laboratory seeking (0 have Super Creatine tested for the presence. 

~ofcaffeine. Johnson Exhibit 6 includes, a photo graph of the listing of ingredients for the product. 
. . .' 

Caffeine is :not listed on the labelof ingredients. Johnson Exhibit 7 to the Racing Commission is 

a le~er dated' Aprill1~ 2008 from LSD indicating that Super Creatine tested positive in a range 

of4.8 to 5.7partsper biliion for'c~ffeme, while the testreSliltsfromLSU and Delare showed a " 

range of 350 to 500 parts per. billion. Simply' stated, there is no· basis for suggesting that a 

supplement contai~ngapproximately 5 parts per billion could 'explain a finding of 350 to 500 

. parts per billion in Eastern Delite . 

. JohnsonEXhlbit 8'totheRacing Commission is oflikewise critical uhportance. Super 

Creatine's manl:lfacturer, Eq~ine Botanica LLC, ass~ed t.i.at their product was negative for 

caffeine because the testing parameters they utilized were in the range of 190 to 360 ng/ml. In 
. . . . 

. other words, their testing process would not even detect caffeine as a substance in their product . 
, . . . 

Unless it~ontained 190 to·:; 60 paris per billion. See Johnson Exhibit 8 to the Racing Commission 

Hearing. By way of example, the manufacturer did not consider 180 parts per billion to be even 
. '. . 

the "eXistenc(;" of ' caffeine in their product. 

Johnson.Exhibit 8 to the Racing Commission also corroborates Dr. Tobin's testimony. 

that testing parameters' and threshold levels of detection are of critical importance in chemistry.' 

Jlist as Dr. Tobiti testified that caffeine equivalent to a teaspoon of coffee had no impact on 

. Eastern Delite, Equine Botanica asserts that the presence of caffeme below the range of 190 to 

360 parts per billion is not considered a substance in their product that merits disclosure. 
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IIi. ASSIGNMENTS OF ERROR 

J. " Whether the Circuit Court erred in the determination that the "zero tolerance 

policy" embodied in Rule 178-1-66.5 was not arbitrary and capricious for the reasons that the 

Florida Supreme Court fo'und essentially identical language to be constitutionally infirm· in ' 

Simmons v. Div. ofPari-:Mutuel Wagering, Dept. o/Business Regulation, 412 So.2d 357 (1982) 

aff'd Simmons v. Div. of Pari-Mutuel Wag~ring. Dept. of Business Regulation, 407 So.2d 769 

(1981)? 

. 2. . 'Whether. the Circ\lit Court erred in its determination that caffeine js a drug when . 

the Racing Cominjssion made no such Finding of Fact, ~d the Racing COmn1ission's ' .. 

Co~clusi6n of Law that caffeine is adru~ is un~upported by any regulation, statute or declaration. 

from any court? . 

" 3. • Whether theCircuit'Courte~ed in its cOilclusion thai theRaclng 'Commission did' 

110t improperly delegate its rule making authority to the private testing laboratorj, which 

laboratory,' and not the Racing Commission, decides which substances will be tested for,. as well 

as the parameters of all such testing? 

IV; SUMMARY OF THE ARGUMENT' 
. .'. .'. '. '. . 

The zero tolerance rule asserted by the Radng Commission and the Board of Stewards 

can only arise from Section 178-1':'66.5 of the West Virgmi'a Rules ofRacing,which!iiOliibits 

, drug substances, metabolites and analogs "foreign to the natural horse. " 

The Florida Supreme Court in Simmons v. D·iv. afPari-Mutuel Wagering,"Dept. of 

Business Regulation, 412 So.2d 357 (1982) affinned the Florida District CoUrt of Appeals , 

decision (Simmons v. Div. of Pari-Mutuel Wagering, Dept. of Business Regulation, 407 So.2d. . . 

769 (1981)) invalidating nearly identical ''foreign to the natural horse" language in Florida's 
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horse and dog racing statute. The Florida Court invalidated the statute because such a broad 

prohibition lacked a rati~nal basis bec~use horses could be disqualified for ingesting substances, 

iliathave no impact ,on racing or equine performance. Following the decision inFlorida, the 
, ' 

Appellate Court for the State of Illinois in Kline v. Illinois Racing Board, 127 Dl.App.3d 702, 
.<f. 

469 N.E.2d 667 (1984) distinguished a very similar "foreign to the natural horse" regulation 

'from the ,Florida statute, finding the 111inois regulation to have a rational basis. The'illinois Court 
. ",""''''' 

determined that .additional regulations corrected the problem identified by the Florida Supreme 

, '. CoUrtin.Si'mhwns,.' The safety val~e found in the illinois regulation does not exist in the West 

Vit~niaRules 'of Racing. 8 Therefore, this Honorable Court should Jollo;the rati~nale ~fthe 
1>,' , " : 

Florida Court and invalidate the foreign substance regulation as applied iIi this case. '. 

Furth~, this Court may take judicial notice of foreign _~u~stanCe regulations that have a., 
". '. . . . '...... - : . . . . : : . '-"" ~ :,.,,' :. '.. ' . 

rational basis; and which are not ''palpably arbitrary and capriCious" as have been adopted in 

ourfom sister states where horseracit,g is most important: California, Kentucky, 'Maryland and 

'New York. In these states, the substances .prohibited are defined and specifiea.lly identified, 

while the West Virginia rule does riot even define what a "drug substance, its metabolite or 
,,\." 

analo~' is or is n~t. 

Even if West Virginia'S foreign substance rule passed constitutional muster, the precise 

language of the ruleiind the precise findings of the West Virginia Racing Commission mandate 

!eversal of the.disqualification of East~ Delite. Clearly and unequivocally, the West Virginia 

Rule prohibits any "drug substance, its metabolites or analog." Following the hearing on June 

17, 2008 ,the West Virginia Racing Commission issued Findings of Fact and Conclusions of 

8 The Illinois Court also specifically noted that no evidence was submitted to the Illinois State Racing Board by "any 
chemist, veterinarian or other expert with regard to the nature _ .. [a/the detected substance] ... norits,aIleged 

. effects on horses generally . .. " or the effect on the perfonnance of the disqualified horse in the race .. See Kline at 
65. 
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Law on July 7,2008. The Raci~g Commission did not conclude that the subst~ce located in 

Eastern Deli1:(;l's blood and urine, caffeine, was a"drug substance, its metabolite aranalog." 

Although no factual finding. was made that caffeine was Ii prohibited substance, in its 

Conclusions of Law, the RacingCommissio.n determined that "caffeine is a stimulant and is a 

banned substance." This Conclusion of Law is not supported by any statute, regulation or the 

common law and, thus, is error; Further, the foreign substance rule embodi~d in 118-1~66.5 does 

not prohibit stimulants unlesstbey are a "drug substance, its metabolite or analog'! and cru:mot 

. be a hasis for disqualification. 
. .' . 

Finally, the record present¢ at the Racing Com~i,ssion healing dehionstrates clearly that 

the Racing CommIssion has improperly delegated its rule-making authority regarding the testing 

of horses to the laboratory with whom it contracts .. :nus :iriJ.propet delegation mandates a reversal 

·ofthe disqualific£l.tion Of Eastem Delite. 

v. ARGUrdENT 

A. The Foreign Substance Rule (Zero Tolerance) is a Standard 
Without Rational Basis Which is Palpably Arbitrary- and Capricious 
(Assignment of Error No. I) . 

The so-called "zero tolerance ruJ(/' emanates from Section 178-1-66.5 of the Rtiles· of . 

,Racing and provides 'as follows: 

No horse.participating in a race shall carry in itS bo(iyany drug substance, its _ 
metabolites, or analog, which are foreign to' the natUral horse except as provided, 
by this rule. 

Fred and Sharon Johnso~ respectfully submit that this regulation does not have a 

"rational basis" and that any regulation not having a rational basis is "wholly, clearly and 
- . 

palpably arbitrary" and cannot be enforced. See Appalachian Power Co. v. State Tax Dept. of 

West Virginia, 195 W.Va. 573,466 S.E.2d 424 (1995). -
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. "" 

1. This is An Issue of First Impression 

There are two West Virginia cases that address the rules prohibiting the presence of drugs 

in post-race urine samples .. Neither addresses the precise issues contained in this appeal. The 

first, State ex reI. M~rris v. West Vlrginia Racing Commission, 133 W.Va. 1,79, 55 S.E.2d 263 

(1949), involved the following rules, whjch were in effect at the time the case was decided: 

'J,]45: No narcotic, stimulant or drug shall be used, no drench of any thing shall be 
. "administered and no electricaL mechanical or. other appliances other than the ordinary 

whip shall be used for the purpose ofstimulti.ting the horse or affecting his speed in the 
. !:!!:££.. Any person so offending shall be suspendedfor not less than six (6) months, and. 
also any horse showing positive from a saliva test or urine test, containing drugs or 
stimulant shall be disqualified. 

. " 

.249.: .The veterinarian, 'as soon aspossible,shdltsend or deliver to·the chemist . .. a 
sample of such saliva and/or urine for analysis, and said chemist shall report to the . 
. Stewards the result thereof Should. the report of sue,," chemical analysis disclose a 
positive result indicating a narcotic; stimulant or drug has been.administered, or '. 

, should any. chemical analysis of other excretions or bodyfluids [alien from any horse 
which has run in any race disciose beyond doubt th'a,t a narcotic, stimulant or. drug has 
been Used, any personso offending shall be punished at the discretion of the Stewards, by 
suspension of not less than six (6) mpnths. . . 

~~ .. 

Morris at 182; 55 S.E.2d at 265 (Emphasis added).' 

Morris alsuihvolved the trainer liability rules that were in effect at the tinie that case was 
. .' ~ . 

. decided. ' 
~< " 

In Morris, a winning horse had a positi~e sample, which the chemist identifiecl ~ 

"Atropine, Hyoscyamine, or HyosCine and possibly some other drug." Morris at 191; 55 S.E.2d 

at 269.' Because these chemicals were synthetic compcmnds not ubiquitous or commonly 

. occurring in a horse's natural environment, there was no question that the substances identified 

in M,orris were in fact drugs, narcotics or stimulants, as prohibited by the rules. Cons~quently, 

the decision didnot address whether the horse tested positive for a drug, but instead focused on . 

whether the Racing Commission haq the power to promulgate the rules prohibiting certain 
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. . 

substances in race horses, and if so whether th~.resulting pun.jshmentsviolated state and federal 

constitutional protections. 

This Court in Morris held that the)egislature intended to grant broad discretion to the 

Racing Commission because it is impossible to set forth specific laws to .adequately protect 

agairist fraud and deceit. This Court further held that the Racing Commission has the:authority 

to promUlgate rules that hold trainers and owners liable, which includes the ability to revoke . 

'licens~s and issue suspensions. The Court reasoned that a license to race horses is a privilege 

that the State may revoke for good cause; therefor~, the Racing Commission.w~s exercising the 

State's legitimate policepowers.by promulgatingtrainer:and oy/nerliabilityrules.· See Morris at 
. . .. '. . },' 

'194, 55 S.E.2d at 271 .. Specifically, the· Court held that the Racing Commission ~id not exceed . 

. t~epower granted by the legislature by Illaking the owner-trainer or trainer r6sponsible for the . 
. . ., .. . 

condition of his horse. 

Although the public policy goal of drug-freeracing has remained the same, the language 

of the rules has. changed since the Morris decision. Therefore, this Court has not had the 

. oppo~nity to address the constitutionality of Rule 178-1~6J).5 .. ,Additi~nally, despite affirmation: 

.(jfili~.diug' testi~g rules 'genera11y,th~ Mo~i$CoUrt did notad<kessthe';:gpeeific issue of whether '.' 
'. '. '.. . '. 

. . . 

the rules 'prohibiting drUgs were. too vague, thus arbitrary and capricious, nor did the Court look 
. ~ . . 

. -
at whether application of the rules, by allowing a privately employed chemist to decide which· 

~ .. 

;'·substances were to be tested and the level at which samples were considered positive, was an 
"<il~: . . . . . . 

imp~oper delegation of authority. Fmally, the Morris- Court did not Jookto whe:therthe alleged 

zero tol~ancepo1icy set forthiri the current-nile, Without regard to drugs' affects on 

performance, was arbitrary and capricious. 
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This Court also addressed the Racing Commission's drug prohibition rules in State ex rei. 
. '. 

Spiker v. West Virginia 'Racing Commission, 13~ W:Va. 512, 63 S.E.2d 831 (1951). In Spiker, 

the winning horse tested posItive for procaine; therefore, the question of whether the positive 

result indicated the presence of a drug or its metabolite was not, at iss~e. The Court merely 

reaffirmed the Morns decision, holding that the Racing Commission had the authority to draft 

the drug prohibition rules and that the owner and tnriner strict liability rules did not violate state 

or federal constitutional protections. 

2. The 1949 Regulation in Morris and 
.The 1951 Regulation in Spiker Clarify the 

_ Arbitrary and Capricious Nature o(the 
. '" Foreign to the Natur.a1 Horse" Ride . 

. In Spiker, the W6stYirginia Supreme CoUrt of Appeals co~cluded that ~.racing rule 

which provided for the forfeiture of a purse when -saliva" or· urine discloses "the presence of any 

narcotic, stimulant or drug" in a horse "found to be stimulated' or "affecting his speed i"n any 

way in a race" did not violate any provision of the Co:nstitution of the United States or the West 

Virginia Constitution: However, Rule 268, which was the subject of the Court~s analysis in 
~. " L '. • • 

. Spiker, is far different than.:Sectlon -178~1-665. Rqk268 at issue in Spiker is reproduced as_ 

follows: 

fd. at 518. 

" ............ .;" 
I, .. 

268. No narcotic, stimulant or drug shall be used, " no drench of anything" shall be 
administered, and no electrical,·cmechanical or. other appliance o.ther than the 
ordinary whip shall be used for the purpose of stimulating the horse or affecti;tg 
his speed in any wayilf:' a race; Any person so offeiuiing shall be suspendedfor 

... not less tnansix months, and,· also, any horse shOWing positiVe from a saliva 
and/or urine test shall be!!uspended, and the 'case referred to the West 'Virginia 

.' Racing Commission for any further action deemed necessary. (Emphasis added.) 

~ ,- . 

The Johnsons respectfuily suggest that Rule 245 in Mo"",-is aDd Rule 268 in Spiker each 

had a far more appropriate and rational basis than Section 178.1-66:5, because Rilles 245 and 
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268 required stimulation affecting speed in a race. On the other hand, Section 178.1-66.5 states 

the following: 

Nb~orseparticipating in a race shall carry in its body any drug substance, its 
metabolites, or analog, which are foreign to the natural horse except as provided, 
by this rule. ' 

In Spiker, a challenge was made that the Racing Commission had exceeded the' authority 

granted to it in adopting rules relating to the testing of saliva and urine. The Spiker Court 

confirmed thatthe regulations involved had been previouslY,eyaluatedand held to be a valid 

delegation by the legislature to the Commission in Morris v. West Virginia Racing Commission, 

133 W.Va; 179,55 S.E.2d 263,271 (1949). In M~rril and Spiker,' the Supreme Court affirmed 

that the Raci~g Commission had,been.properly<lelegated the authority to' adopt r~gulations .. , 
. . ,... ". ;:ftt,· .'.. ' 

However; the principal reason that Morris arid Spiker are not applicable t~, the facts at 
','-

hand kbeca~e the language of Rule 245 in Morris and Rule 268 in Spiker, were each'r~dically 

different from the language in Section 178-.1-66.5. The regulations in effect in 1949 and 1951 
. . 

. . . . ' 

required that the substance,provided to. a horse have, a"stimulat~on ajfectingspeed in a race." 
, . ' 

. PtIrther, the Iilinois Sup;eme Court inKline v. IUinois Racing 'Board; '127 m.App.3d 702, 

. 469 N .E.2d 667 (1984) distinguished the Il1illoi~ ''fo~eign' to the natural· horse" rulefrom· the', , 
~f' . 

Florida regdlation, becall;se thel1linois regulation bad a saf~ty valve that alloyved certain 

substances.- The illinois Court also sPecifically acknowledged that the illinois Board of Racing 

was not presented with any evidence in that case regarding the alleged impact of the substance, 
. . . '. 

detected upon the perfonnance of horse that was disqualified. See Kline at 65. Rille 269 of the 

. , 

. . '. . . . .'. . .' . 

9 Morris dealt principally with the trainer. responsibility rule. A horse was disqualified and the trainer suspended for 
the presence of fOllT (4) drugs that had a depressing affect or would negatively impact speed. In Morris, the 
Supreme Court noted that express standards to guide discretion would not be required in circumstances where it is 
"impractical to lay down a definitive comprehensive rule." ld. at 193,270 .. The regulations from California, 
Kentucky, Maryland and New York demonstrate conclusively that it is, in fact, practical to lay down a definitive 

, rule for drug testing in horsera.cing. Therefore, this dicta in Morris is not applicable to the fitctsat hand. 
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Racing Regulations in effect in 1951 had a safety valve very similar to the llliriois rule. Rule 269 

as quoted in Spiker provides as follows: 

Id. at 519 . 

269. Any trainer,. who injects, gives, uses or administers any drugs or tnedicines 
of any kind whatsoever, or whQ authorizes, allows or permits any other perso" . 
to give; inject or administer any drugs of any kind whatsoever to a horse within 
forty-eight hours prior.t9 the running of ahorse ina race,mustgive notice to the 
stewards of the use, injection or admiriistering of said drugs or medicines prior to 
the running of said race. Any trainer failing to give such notice may be suspended . 

. or his license revoked. (Emphasis added.) 

.. . Simply stated, this Honorable Court's decisions in Morris and Spiker did not constitute 
. .' . 

. '. . . . 

any evaluation as to whether ornot.Section·178-1-66.5 is or 'is nof"wholly and palpably 
'. .' 

arbitraryandcapriciouS,i~becauseRl.iles. 245an:d 268;. as~dx.ess&:lin both Morris and Spiker, 

banned substances·wbich stiJ+lul~t.ed hm-ses and impacted their speed in a race. Cl~arly, such a 
."~'~.'. . ...•. '. 

regulation baiming substances which affect "speed in a race" is rationally based and appropriate, 

as compared to the ''foreign to the natural horse" rule whichprobibits even the kinds of 

substanCes that were permitted in 1951 under Rules 268 and 269, and arewhieh apparently 
. . 

. : permitted ~n W ~st Virginia'~ dog r~cingindristry.l0B y way of example" undertherules in effect 

in 1949 and 1951, a horse which had ingest~ ateaspoon of coffee,even if c~ffeine were then 

considered a drug or stimulant, would not be disqu~ified unless the horse wa~ stimulated and the 

stimulant impacted the horse' sspeedin ~ race. 

_. Because the rules have changed and the precise issues contained in this appeal have not 

been addressed, this Court must take a: fresh look at the enforceability of the drug prohibition 

rules that have been drafted and applied by the Racing Commission .. 

10 .curiously, the West Virginia Ruies of Racing for greyhounds does not have "foreign substance" rules, but 
permits veterinarians to administer "analgesics or drugs" with notice to ruling judges "prior to the running of the 
race." See Section 178-2-46.1. 
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3. The "Foreign to the Natural Horse" Rule is 
Arbitrary and CapriCious 

It is w~l1-sett1ed in West Virginia that a legislative rule promulgated by an administrative 

agency such as the Racing Commission is enforceable only if the same is rational. Simply 
, 

~ ,,' 

stated, arbitrary standards cannot b~ ,enforced. The authority granted to the Commission to make 

'such rules haS been promulgated hythdeglslature in West Virginia Code Section 19-23.:6(3). , 
, , 

West Virgmia Code Section 19-23-6(11) specifically identifies the obligation of the Commission 
, . ' 

to provide the facilities for testing of horses to assure that racing is fair. While the power to 
":"!::',' 

regulate horse racing has been legitimately'conferred upon ,the Rac~g COnimission, th~ 

COimnission's implementation of its rule making authonty is arbitrary ,andcapricj~uswith 'regard " 
. . ". . ~ 

'. to its drug pr~hihition policy., ' 

Statutes and regulations must specifically set forth impermissible conductwith sufficient 

clarity that a person of ordinary i1ltelligence knows what conduct is prohibited and the penalty if 

,he transgresses these limitations. See State ex reI. Appleby v. Recht, 213 W.Va. 5Q3,583S.E.2d 
, , 

8,0.0. (20.0.2). As ainatter of basic proced~a1due process, a law is void 'emits face if it is so vague, 

'that persons must guess at its meaning anddiifer as to its application. See State ex~el. White v. 
;., 

Todt; 197 wya. 334, 475 S.E.2d426 (1996), This allows a person to know what is prohibited 
. . .. .... . 

, so thafne- or she may act ,acco~dingly ~d '~ij arbitrary and discriminatory enfor(:emertt is to be 
.' \ . . 

prevented; laws must provide eiplicit standards for those who apply them." "GraJmed v. 'City of 
, . . 

Rodford, 408 U.S. 104, 108 (1972); see also State ex reI. Hechler v.Christian Action Network, 

20.1 W.Va. 71,491 S.E.2d 618 (1997). The "rule reflects the common law and his. by the 

Supreme Court of the United States, been molded into 'a rule of constitutional law. holding that 

'such definiteness is necessary tosatisfy the due process requirements of the Fourteenth 

Amendment. '" Gooden v. Board of Appeals of West Virginia Dept. of Public Safety, 160 W.Va. 
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318,234 S.E.2d 893 (1977)(quoting State v.Flinn, 208 S.E.2d 538 (W;Va. 1974». A statute or 

rule can be so vague that its application is necessarily arbitrary and capricious. 

This doctrine was first applied to criminal statutes, but it has been· extended to statutes 

. and ordinances involving matters in which criminal penalties are not at issue .. See Hartsock- . 

Flesher Candy Co. v. Wheeling Wholesale Grocery Co. 1 174 W.Va. 538; 328S.E.2d 144 (1984). 

For example, the failure to define the term "inipecunious candidate~' in afiling fee exemption for 

political c~didates rendered the rule unenforceable due to vagueness. See Garcelonv. Rutledge, 

173 W.Va 572, 318 S:E.2d 622 (1984). In Garcelon, this Court re~oned that the ;'total absenc.e 

. of any criteriajor determining when potential candidates qualify jor the waiver,offilingjees 
. . . . 

. lea~esper~ons. oj com;non intellige,nce who aspire to public serVice to necessarily guess as to ... 

whether they ate . legally e"ntitle4 to ballot access without thepayment ojaftlingjee." ld. ~t sis, 

318 S.E.2d at 626 (internal citations omitted). 

Fred Johnson testifj.ed at the June 2008 hearing that he did not L"'lOW that caffeine was a 

prohibited substance prior to his horse having a positive test following the Classic. Certainly, it 

is not surprisin.g th~t Mr: JohIi.son would not be on notice given the lack ofclari.ty iIi the West. 

Virginia. RulesbfRadpg,aildthe' latk of understanding ofthosdl,ules'by:the West Virgiiihi . 
. .'.. .,'. ". .' '. . " . ,-'. . . . 

. . 
Racing Commission and .its Stewards. 

At the June 2008 hearing before the Racing Commission, substantial evidence was 

presented that many '1oreign substances" are, in fact, a.d!ninistered routinely to horses that 

participate in racing. The examples noted at the hearing were the administration of antibiotics 

and worming elements which are clearly "joreign to the natural horse", but are not the subject of 

testing. 
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Danny Wright, the Chief Steward at Charles Town, testified about his knowledge ofthe 

"zero tolerance" policy, but could r;tot identify any written regulation o~ interpretation 

docuri:J.enting such a policy. The Johnsons respectfully contend the lack of reasonable guidance. 

as to what constitutes a drug substance, its metabolites or analog, or clear authority establishing a 

. zero tolerance policy, renders the. rule unconstitutionally arbitrary and capricious . 

. 4. . Florida Has Invalidated the Foreign Substance Rule, 
Simmonsv.Div.· of Pari-MutUel Wagering, Dept. of· . 

. Business Regula#on; 412 So.2d 357 (1982) . 

·In Simmons v. Div. a/Pari-Mutuel Wagering, Dept. of Business Regulation, 412 So.2d 
. . 

"""'357' (1982), thiFloridaSupreme Court found neatly identical ''foreign to the natural horse" . 
~ .' . , . 

. ' iaD.guageto be ~'constitutiorial and·unenforceable·aS a matter oflaw~ lIiSimmom, the Florida '. . . . . . .'" ." .' .' .,',. , . 

r . 

. legislature had adopted a statute that contained nearly Id~tica1language to the above-stated 

West Virginia rule. The Florida statute, partof Section 550.241 provides as follows: 

The raci;tg of an animal with any drug, medicine, stimulant, depressant, hypnotic, 
narcdtic, local anesthetic, drug masking agent, or any substance foreign to the 

. natural horse or dog is prohibited . 

. InSimmo1,18;horsemen challenged this statutory provision, as well as others, reiating to 
.' "', '. '. . , .', . . . '. 

. .' 'tpe reguiitlon ofhorsciraciIig.The: F~orida S.uprOOte Couitspecifici1l1y,iticorporated. 'by,i,efererice 

. a decision of the Florida District Court of Appeals in~immons v. Div. of Pari-Mutu~l Wagering,. 

Dept. of Business Regulation, 407 So.2d 769 (1981). The specific re<l:Soning for invalidating the 

foreign substance rule as set forth in greater detail in the opinion of the Florida District Court of 

Appeals .. 

The Florida District Court of Appeals affirmed certain portions of the racing regulation 

relating to drugs, but invalidated ~e clause relating to "~ny substanceforeign to the natural 
. . 

horse . .. " because the language was not rationally related to the objectives of the legislature in 
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seeking that horseracing be fait and untainted. ,The DiStrict Court explained that the prohibition 

,of "any substance joreign to t~e natural h~rse" was "arbitrary ,and unreasonable!' and "not 

rationallyrelatedto the purpose of the act." In so finding, theTourt explained that the 
" 

offending lan:guage didn?t distinguish between " 

the helpful and the harmful, the beneficial and the detrimental, the benign and the 
deleteri01:fS.' When measured against-the articulated reasons for the 'enactment of 
the statute, that part of the statute,banning any foreigtJ. substance cannot be said: 
to bear afair and substantial relationship to the objectives sought. 

Simtnons at 27l.11 

·While·th~.Florida Court inv~idated a statute, rather t1i~ a regulation, the tanonale for the 
- ' 

invalidation in S.immo~,is completely applicable to the West Virginia rqle. The Stewards have 

-. argUed that the Florida Court in Simmons uphdd thepibhlbition agamfrt theuse·of drugs. -While 
. .1',""" • '" • . 

this is true, ·the Florida statute,. spe6ifically 550.24, defined what w~s a "drug,~~ for the purposes 

of the statute dec1~ng the same to be "a~y drugprohibited by law." See Simmons at 269. 

Accordingly, when the Florida Court· upheld the prohibition against drugs, it did so with 

references to drugs otherwise-prohibited by law. Given the status of a ' Ubiquitous substance such 

Mi.!'Pas caffeine, this istr:oublesomew.tth regard to the' West Virgirtiarijle. 'As noted in Dr. Tobin's . 
. ' '. '. . ", """, . ,- - -' ... 

testimony, I;;affeineis not r~gu1ated by the Food'and Drug Administration. 12 As noted iater in" 
.. . , . , 

. this Brief, . the legi~lature iil'west Virginia has not sought to re'guIate'caffeine; nor has any West 

tI The Florida Supre~e Court affirm~d this ruling specifically inSimmons v. Di;. of Pari-Mu~uel Wag~ring, Dept~ 
ojBusiness,RegUlaiion, 412 So.2d 357 (1982), . 

12 The fuet that the FDA does not regulate caffeine is remarkable given how' vast their regulatory province is. 
Pursuant to. Title 2 CFR Part 110.110, the FDAhas the authority to regulate such things as the maximum 
contamination ofa variety of food and drug substances. They have established anOfficiaJ Method of Analysis 
pursuant to the Association of Official Analytical Chemist ("AOAC'~, The AOAC has adopted a nearly endless list 
of testing parameters for contamination of products, including everything from the 1evel of rodent excrement 
permitted in cornmeal (AO AC 981.19) to the amount of mammal excrement permitted in ordinary fruit juice 
(AOAC 970.72). As to the assertion to be made by the Stewards that caffeine is c1early a drug, it is remarkable that 
the FDA simply ignores the substance. -
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\." 

Virginia state agency. Caffeine seerris not to meet the definition of a drug by any working 

definition . 

. Acoordingiy, the portions of the Florida.rule upheld in Simmons can be distiriguished 
. . 

... from. the West Vir;ginia.nile as Florida, because Florida in. its statute, declared "drugs"to be 

those substances prohibited by-law. 

5. The Reasons that the Illinois Court Upheld the Illinois Rule is 
'Persuasive, Authority that the West Virginia Rule is Invalid,minev. 

· . .lllinois Racing Board, 12711I.App.3d 702, 469 N.E.2d 667 (1984) 

. The tllinois Suprein~ COllrt'interpreted very silnilarlanguage iti ~·miriois racing·, 

regUlation prohibiting substances "j~reign to th~ natural horse," . 'in Kline v. Illinois Racing 

,Board, 127 111.App.3d 702,469 N.E.2d 667 (1984), the IllinoiS Court found the language to be 
" . - . .... 

constitutionally finn but distinguished the nlinois regulation from the Florida statUte in Simmons. 

Kline at 671, 

Although the lllh,ois regulation contained the ''foreign. substance" rule, other regulations 

adopted in illinois created a process by which additional regulations could be promulgated to 

approv~ the us~ of "jorelgn s.ubstances" which did not have an improper impact on equine 

,perfbnri~ce.Thenii~6i~'C0ui:t not~fu~t this ~easonabie pro~durepe~itted '''ci~ ~rdel~iy· 

amendment of the rules to allow fc~reign. substances to be added to the Board's list of permitted 

substances after a demonstration that the substance has been shown to have accepted 

therapeutic effects .... " Because of this reasonab.le process, the illinois Court found t;p.e foreign .. 

.. substance rule to be "rationaf' and a proper exercise of the police power, when read in 

conj'unction with other rules that permitted benIgn cir helpful foreign substances to be 

administered to horses. See Kline at 672. 
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6. The Facts Before the Court are Persuasive 
That the Florida Ruling Should be Applied 

The West Virginia rule is far closer to the Florida statute criticized in Kline than to the 

lUinois regulation. There is no "safety valve" for permitted substances. I3 Therefore, the 

,. .... regwation l~ks a· rational basis and is un~nstitutiQmi1 and unenforceable. In the facts and . 

.. circumstances of this . c·ase,ilie J obnsons.res-peCtfully ~eque!?t that this Court adoptfue Florida 
. \ .. 

Court ruling and invalidate West Virginia's foreign substance rule. 
. . . 

Iri.Kline,the lllinois Court noted that there was "no attempt by Plaintiff to introduce any 

evidence whether by testimony or other means by any chemist, veterinarian orothe:expert with 

regard to t]i(fnature. ~ .'YOfthe· drug at issue in lliatc·ase,a1id whether or not that~rug4ad any 
.~.,., .: 

. impact on eqUine performance. In other words, nQe~idence was offered regarding th6benign 

effect of the substance at issue inKline. See Kline at 65 . 

. , World-renowned equine pharmacologist, Thomas Tobin., M.D. testified unequivocally 

that the amount of caffeine ingested by Eastern Delite was equivalent to one percent (1 %) of an 8 

ounce cup of Swbucks cOffee, which mathematicaJ1y is equivaJent to a teaspoon of coffee. Dr. 

TobiIi also testified that caffeifte is·a "commoTi, environmerltd-Z substance" that i; presentne~ly 
,_ ... ,J-' ..... -, . .' ' .. ". • .••• .' '"... 

everywhere in the world, and testified unequivocally that the amount of caffeine in Eastertl. 

. Delite, to wi~'~ teaspoon of coffee, hruiabsolutely no impact on performance based upon well

aecept¢ peer-reviewed research. 

''While Dr. Tobin testified that caffeine was a naturally occurring environmental 
. . 

substance, the Racing Commission concluded, as a matter oflaw, that caffeine was a'''stimulant 

and banned substance that is not'naturally occurring in horses." The Racing Commission's 

D While Lasix, phenylbutazone and oxphenylbutazone are permitted at certain quantitati:ve levels, no process is 
identified in the West Virginia regulations regarding other "benign or helpfor' substances, as was the basis for the 
Illinois Court distinguishing the Illinois rule from Simmons. 
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con~hision was wholly unsupported byiUlY regulation, statute or court ruling a110winK suc~ a 

. ~nclusion oflaw to be formulated. The Racing Commission did not make a finding of fact o~ 

conclusion· of law that caffeine is a drug. 

7. . The Prohibition of a Drug Substance, Metabolite or 
Analog Without Definition is Palpably Arbitrary .. 

. . The langU~ge in Section 178,,}-66.5 does not ban stimulants.14 Rather,th~ language in 

S~tion 178-1 -66.5 bans "any drug substance, its metabolites, or analog . ... " The West 

Virginia Ru1es of Racing do nol define what is and what is not a drug for the purposes of the 

Rule. 

In a ~acuum,it may appear iliat such a reguhition.llas a rationa1·baSi~ until one ~nsiders 
. ..' - .". ." . 

what is and what is ~not a drug substance .. Black's Law Dictionary defines. a drug as be!og an· . 

"article int~1uied for use in the diagnosis, cure, mitigation, treatment, orprevention of disease i~ .. 

man or other animals and any article other than food intended to effect the structure or any 

function of the body of man or other animals."Black's derives this definition from 21 U.S.C.A. 

. Section 321(g)(1) .... 

,The definition set forth m the UnitedSt:3tes Code and in BlaCk 'sLaw Dictionary is ... . '. . . . ~'._". . ". . ~.:.., . . 

incredibly broad. Nothing in the record before the Racing Commission would indicate that 

caffeine is a drug given the definition pursuant to 21 U.S.C.A. S~cti~n 321 (g)(l) and/or Black's" 

Law Dictionary. 

Because the use of the language in the offending regulation, i.e., "drug substance, 

metabolite or analog," is so terribly broad, the regulation is palpably arbitrary and capricious and 

lacks a rational basis. One need only look t·o the regulations and st~tutes adopted in our sister 

states where horse racing is a significant industry, to understand the inadequacy of Section 178-: 

14 It is common knowledge that many substances that are not drugs have a stimulating effect, including, but not 
limited to, ~e obvious - sugar.· . 
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1-66.5. The states where the legs of the Triple Crown are raced are most important in racin~ 

Their respective regulations are instructive. Because of the Breeders Cup, California'is also 

undoubtedly an iinportant horse racing state. Accordingly, the Johnsons submitted the relevant 
. . . 

horse racing regulatiot:).s for the Commonwealth of Kentucky; State of Maryland; State of New 

York; and State of California to. the Circuit Court for consideration. 

·As requested inthe Circuit'Court, the JohnsonsresPectfunyrequ~st thatthis Court take 
. . . . - . . .' 

. judicial notice of the raCing regulations hi Kentucky'; Maryland; New Y ~rk; and CalifoI?ia, 

. because those regulations clarify how inadequate it is to ban something identified only as being a 

"dr'Llg s'!bstance. #$ metabolite or analog" when such words are practically meaningl~ss. 

8. ::. 'Re~~lationS froiD Four~f Om Sis~erStates ... ' .. 

This Court may take judicial notice offoreign substance regulations of the sister states . 

that have a Tational basis, a,nd which are not ''palpably arbitrary and capricious" in considering 

. the propriety of West Virginia's "zero tolerance" policy. In Exhibits A through D to their Brief 

iIi Support of the Appeal in the Circuit Court, the Johnsons provided the racing regulations fot 

. KentuckY CAJ, Maryland (B), New York (C) and. Califoriria (0). Theregitlations for these sister 

.. states add:ess the circ~stance of prohibited substances it:). horses and testing for s~ch 

substances~ The substanCes prohibited are defined and specifically identified, while the West 

Virginia regulation does not even define what a ."drug substance. its metabolite or analog" is or 

is not. The regulati<?ns in our sister states provide guidance to racing participants about what is . 

. and is not' pennitted in the context of administering substances to the race horses. Moreover, 

each jurisdiction has promulgated rules which address penalties, alternative penalties and the 

. requirement that theresp~tive.authorities consider mitigating and aggni.vating circumstances in 

assessing penalties related to a violation of the regulations andlor a positive test result. 
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a. . The Kentucky Regulations 

The Kentucky Horse Racing Commission promulgated regulations that classify certain 

drugs into classes that include a "drug, medication or substance" as set forth in a detailed . . 

schedule. See 810 KAR 1 :028, Section 1. Pursuant to the Kentucky Regulations, caffeine is 

classified as a "ClaSs B Drug". Class B Drugs are defined in pertinent pru;t as: 

Those that may have a legitimate therapeutic indication in the equine athlete but 
also have a high potential to tnjluence pedormance based on their pres en ce in 
Classes 2 or 3 in lhe R~. cing Commissioners Interna~ional Uniform Classification 

.. ofForagn Substances : .•. Potential contaminant substances are included in this 
. category to provide flexibility pending the outcome ,of an investigation in the 
origin of the positive test. ' - ' 

Kentucky Horse Racing Authority [[niform Drug and Medication Classification Schedule. 
.,'. " . 

.. ', .. '" 
Kentucky Re~latio~ 1:018' prohjbitsc~ainpraCticesandproscrib'estesting procedure's 

that govern all horse racing, and specifically prohibits the following: , 

Section 2. ' 

. (2) Except as' otherwise provided in Sections 4, . 5, 6, and 8 of this . 
administrative regulation,whlle pwticipating in arace,~a horse shall hot carry in 

.,;.- ,-,its body-any drug, medication,., substance, or metabolic d~ri'vatlve, that.~· , 
(a) Is a narcotic; ". '.. . 
(b) Could serve as an anesthetic or tranquilizer,' ; 

. (c) ,Could stimulate, depress, or affect the circulatory, respiratory, 
cardiovascular,· musculoskeletal, or central n~rvous system 'of a horse; or 

(d) Might mask or screen th~ presence of a'prohibited drug, or prevent or 
delay testing procedures. ,. . ' 

(3) . in~rapeutic medications shall not be present in ex~ess of established 
threshold concentrations set forth in this administrative regulation . . ' .. 

(4) A substance shall not be present in a horse in excess of a concentration 
'. at which the substance could occur naturally if it affects the peiformaizce of the 
horse. It shall be the responsibility of the commission to prove that the 
substance was in excess of normal concentration levels and that it affected the 
performance of the horse. 

810 KAR 1:018, Section 2 (Emphasis added). 
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Importantly, the Kentucky Regulations require that in a ''positive finding" not only the 

presence of a drug, substance, or medication the, use of which is prohibited or restricted, but also 

that the finding be m: excess of estabiished con'ce:Q.tration levels proVided for in the,regulations 

for the finding to be considered positive. 810 KAR 1 :018, Section 1 (6)(a). Further, the 

regulation allows a positive finding for "substances present in the horse in excess of 

concentrations at which ihe substances could occur naturally." 810 KAR 1 :018, Section 1 

,.(6)(b)(1). ' 

'Th~' Regulations requite that the "(sJtewardsand the commission shall consider any 
, ",' . . . '. 

mitigating or aggravating circUmstances properly presented when assessing penalties pursuant 
.' . . '. " 

, ,' .. to this administrative.regulatidn." 810 K.A:R 1 :028~ Section 2, (3). With reg~rdto the penalties, 
. .' '. .' . " 

td!be assess~dfot Class B drugviolatio~s, the Kentucky ReguIa~oJi 810 KAR 1:028; Section 4 

provides as follows: 

(2) A licensee who administers, or is a party to or responsible for 
administering a'Class B drug to a horse, in violation of 81 0 K.AR 1:·018 ... shall be 
subject to ihe following penalties: 

, , 

(a) For th~ first offense:' 

1. " A suspension or revocation oflic~nsing privilegesjrom zero /0 
. sixty (60) ddysas deemed approp'riate by the commission in keeping with'the 
· serioUsness of the vioiation and the facts of the ceise. , ' 

2. The licensee whose licensing privileges may be suspended or 
-revoked and the commission may enter into -an agreement to mitigate the 
suspension 6r revocation by agreeing to any'or all of the following actionS: 

a. Payment ,of a fine of $500 to $1, 000; or 
b: ' Forfeiture of purse money won. 

Clearly, theKentuckyRegulati~ns require both a p~sitive finding of a prohibited ,-

substance at a particular level and contemplate the presentation of mitigatfug and aggravating 

circumstances as well as differing penalties depending upon the severity of the ~nfraction., In 
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new Kentucky legislation since theJohnsons' appeal was:filed with this Court, a Kentucky 

Equine Drug Research Council was created, effective June 26,2009, whose responsibility 

includes, inter alia, 1) advising the Kentucky Horse Racing Authority and making 

recommendations for establishing an effeciivedrug regulatory policy forKentucky racing and 2) 

reporting to the General Assembly any needed chang.es regarding the regulatioq.of drugs in horse 

.. raci1,lg in the Commonwealth of Kentucky . 

. h . . The .MarylandRegulations 

. : Tl)e Mar)'land RaCing Regillations proVide that "a horsepa~ticipaiingin: ci race may not . 

, , 

carry a drug in it~ .. body." COMAR 09.10.03.04 (C). However, the definitions of the Maryland 

'.Racing Regul~ons state in pertiJient part that: 
. !:,", y.~ . 

, .: B{l){a) .. ~. "drug"meansasubst~n~e: , 
'(i) which does not exist naturally in the untreated horse at a normal 

physiological concentration; . '. . 
(ii) Defined as a controlled dangerous substance under Criminal Law 

Article ... ; 
(iii) Intended to be usedfor the diagnosis, cure, mitigation, treatment,or 

prevention of diseases affecting a human or other animal; , .' 
. .,' (iv) Other than food, intended to affect the structure or a jUnC'!ti6ft' of the 

"'" body oj a human or other anima! .. ~:'" , . 

.. :'(b) Except,aspro~ided [above];· <'dnig"ioes'n~i include:' " ' 
, .'., ' (iii) Caffeine quantitated at less than 100 nanograms per milliliter 'of' 

'bloor,iplasma .. ; . '. . 

COMAR 09.10.03.01. 

Under the Maryland Racing Regulations, the stewards or judges "may order" return of 

the purse received by the owner of a horse found to have cameda drug in its body duting the 
.' .' .. .: . . . " "" . "" 

race, COMAR 09.10.03.040, and/or the individual may be subject to a fine up to $2,500, 

. . ~ . 

suspension of any license for a period of up to ninety (90) days and referral to the Racing 
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Commission for addltional sanctions if the stewards or judges determine that a greater sanction is 

· ~arranted than they are empowered to impose, COMAR 09.10.03.02. 

C. '. The New York Regulations 

The New York Racing Regulation is likewis~tieredjh approac~ for positive test-results· 

in race horses, providing for different levels of violations and penalties. However, the New York' 

Reguhltions do not mention caffeine nor is caffeine included in the detailed provision pertaining 

to "restricted use of drugs, medications and other substances." See New York Racing, 

Re~lations Section 4043.2. The q¢finitionsprovision of the New York Rac~ng Regulations 

proViQ~s thaf"drug;' is "~ny'substance orits:m~tabolites'wllich:doesnotexist ~atUrall~ in the 

· untreatedhorse and Which can have apharmaco!ogica! ejJecton a ho~se.'~ S~ti6n' 4043.1 (c). 
.... . . '. 

Indeed, under the provisions of the New Yor}( Racing Regulatlons, substances that can be used 
, " 

anytime up to race time inc1ud~ "antibiotics, vitamins, electrolytes, and other food supplements 

as long as thry are aamtnistered orally and Cfs long as they do not contain any Qther drug or. ,by 

their nature exhibit drug~!i~e actions or properties.',' Section 4043.2 (a) (2). 
. .' ..' 

'Under the New York Regulations, a'horse may bedisqualifiedfrQID a race aA,4;fi'oin any . 
•• .' . . '. '. . • • ~"~,. : '. 'T .: : . " 

· share of the purse in: the event of any violati~n,of the prohfuitionsofthe regulation~ .. Section . 

·404j.5 .. 

d. . The California Regulations 

The California Racing Regulations' are the most comprehensive of the sister state 
,~ . 

'regul~tionsrefei-encei:t'by the JohIl:sons.· Under the California Regulations, the fillder of fact is 
. . ~. . 

t~ked with considering the dassificatio~ ofth~ substance as referenced in the California Horse 

, ' 

Racing Board (CHRB~ Penalty Categories which' is based on the Association of Racing 

Commissioners International (ARCl) Uniform Classification Guidelines for Foreign Substances. 
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Section 1843.2. The CHRB classifies caffeine as a "Class 2" ~ubstance which includes "drugs 

that have a high potential to affect performance, but less of a potential than Class 1".· The 

"penalty class" for caffeine according to the CHRB is ClassB penalty, which means that for the 

fitstoffense, the trainer could be subject toa minimum 30 day suspension absent mitigating 

circumstances.' The presence. of aggravatirtgfactors could be used to impose a maximum of a 60 . '. . . " .,' " 

day suspension .. ~ lieu of or in addition to th~ foregoing Class B penalty for the trainer, there' 

could be a mimmum fine of $500 absent mitigating circuInstan~es with aggravating factors 

, possibly causing the imposition: of a maximum fine up to$lO,OOO.For the owner, the first 

"offense c0tlldresult i,ndisqufllification of the horse ~d loss'ofpurse . 

. TheCa1ifomia.Regulations include in the,provision for "pe'nalties!or'medication 
~. '. -.'. '. r '. . 

violations" a'requirement that the fi~der of fact consider 'any ~ggravatitig and mitigating 

circumstances. Section 1843.3. ,Specifically, the penalty provisions state that "[ dJ eviation from 

these penalties is appropriate where the facts of the partie-ular case warrant such a deviation, jor 

example: there 'may be mitigating circumstances for which a lesser or no penalty is ". '. . 

appropriate. ~'Sectiori1843.~ . Some of th~mitigatingcircumstancesand aggravatingfacitors set 
.' 'i. .... :., 

,. . . . ' . - ,,,,,,,,'<1,;-, . 

forth in anon-exhaustive list which must,be coiIs:i.d'ered by the finder offactinchide:, 

• . . The past record of the licensee regarding violations; 

• The potential of the drug( s) to influence a horse's racing perfonnance; 
. , . 

. . . '. 

• Vlhether there is reasont~ b~lieve. ~e!¢SJ?ons~ble party knew of the 

administration Of the drug or intentionally adminIstered the drug; 

• The probabititY'of environmental contamination or inadvertent exposure to human 

drug use or other factors; and 

. • The purse of the race. 
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B. Neither the Ste:wards Nor the Racing Commission 
. Presented Evidence that Caffeine is a "Drug Substance, 

... Metabolite or Analog" ,Prohibited Pursuant to 178-1-66.5 ' 
(Assignment of Error No.2) , 

Should this Honorable Court decline to follow the lead of the Florida Court by 

invalidatirig the subject foreign substance rule, then the Court must reverse the Racing 

·Co'IrlIUissionbecause of the absence of evidenceth~t environmentai'exposure to caffeine 

constitutes the presence of a drug in a horse. 

The trainer responsibility rule, Section 178-1-32.1, is the only portion of the Ru1es of 

Racing that identifies a "stimulant' as a banned substance. However, the trainer responsibility 

, . 

, rcie,is not an issue in this case because the,Racing Commission set aside and vacated'the: . 
, , , 

'<,(*,.' .. .' .. ', ~.": '.,. 

punisbment enacted on trainer'Fred Johnson because there was "no evidence thattrainerFred', ' 
' .... 

Johnson or' anyone: on his' behalf administered a banned substance (caffeine) to the horse 

Eastern Delite." Accordingly, any references to a stimulant are not relevantto this appeal. 

The Stewards and the Racing Commission had the burden to prove that the substance 

caffeine was a "drug substance, its metabolite or analog" as prohibited by Section 17~~1-66.5 . 
. ,.~:.~~ .. :: .. " 

"The R~cing C~minission m~~e'FinditigsofFact and COnclusions of Law teq~ire~pursuant ~:the 

Administrative Procedur~s Act, This appeal isade novo review on the issuesoflaw and a 

, revi ew ·of the record below as to the factual conel usions. Because the Racing Commission did 

not' find as a matter of fact that ,caffeine is a "drug substance, i~ metabolite or analog", this'i , . 
'.~' ,. ' 

, matter-can be readily resolved. ,Simply stated, if the Racing Commission'did not make such a 

finding, then disqualification pursuant to Section 178-1-66.5 should not have beensustairted . 

. Interestingly, in the three (3) page Findings of Fact and Conclusions of Law, the words "drug", 

"metabolite" and "analog" do not appear anywhere within thehody of the document. 
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The Racing Commission did not find caffeine to be a "drug, its metabolite or analog" 

. because no compelling evidence a~out caffeine was presented. [5 ChiefSleward Danny Wright 
. . 

testified that he thought caffeine· Was a drug, but Wright waS not qualified or offered as an expert . . . -. 

;, . 

Witness on the issue of equine pharmacology. The Racing Commission's chemist, Joseph Strug, . 

testified'that he found evidence of "caffeine" in the .drug test that he performed and characterized' 

the substance as a "drug'" However, Mr. Strpg acknowledged that he was not a pharmacologist 

and his area of his expertise was merely in the scientific process of testing samples of blood and 

urine to detennine what substances might be contained therein. Finally, track veterinarian Dr. 
. . . .' 

Dennis K. Dibbern testified brieflyabolit the "zero tolerance policy" and that all ''foreign 

. sdbstances" were batUled"i,p.cluding caffeine;antipiotics ~dw~rmiIigmedications. , 
. .. ~ . " .." . ..... .' .. 

On the other· hand, the Johnsons presented the evidence in the form of reports aJ?d 

testimOny Ofworld-renowned equine phannacologist, Dr. Thomas Tobin who identified caffeine 

as a naturally occurring substance used by huma.."lS principally in f,?od and beverages. 

A quick revi.ew of t:b-e ingredients label of almost any beverage and many food products 

is all one ne~do·to "cOn~ what Dr .. TobiIi safd in histestiniony. Caffeine is e~erywhere. It is 
""'.. . '. ........ :. :," ..... . . . '.' . . . ... : 

(' ". ., 

'ubiquitous and is a naturai substarice. Given the .coIIl111on perception Ofwhat is and what i,s nota 

"drug", the use of caffeine certainly would notbe characterized as drug abuse .. Otherwise, coffee 

drinkers ,at the local coffee shops in every town in this State w~tild beperccived· in a ~egative 

light. 

Had the Racing C~mmission adopted regulations similar to those adopted in California., 

Kentucky,. Maryland and New York, it is possible 1;hat the classification of a substance coul d, in 

. fact, be a matter oflaw. Since the regulation that the 10hnsons contend to be unenforceable is so 

15 While laypersons may know of caffeine, they certainly would not know whether caffeine is a "drug, its metabolite 
. or analog." Because government does not regulate caffeine, it is very much analogous to sugar, which also has 
stimulating properties and is ingested, 
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.. broad, wheth~ror not caffeine is a "drug substance, its metaboliies, or analog" i~ a question of 

fact. Likewise, whether or not caffeine is "foreign to the natural horse" is a question of fact. 

The Ra.cing Commission's Co~clusion of Law, therefore, on this issue is clearly erroneous -'. . . '.' . ' . 

although no deference is givet;i the Racing Commission with regards to Conciusions ofLaw~ 

The Racing Commis,sion, like all tribunals, expresses its conclusions and determii:lations 

in the decisio~p~blished, as is required by the Administrative Procedures Act. See Chapter 29A, 

.Article 5, Section 4~ This Honorable Court's review of the Racing C~mmission;s decision is 

.~. . , . 

. based on the record presented and the Order or Decision rendered by the Racing Commission. 

The Johrisonsrespectfully submit that what is and what isn6t ''foreign tathe natural' 

horse" ,is a'matt~ of biology ahd equine. pharmacology. In order to providec<,>mpetent evidence, 

the Board n~~ssa?l ywould ha;e had·topresent an expert with appr~priate training' and 

experience to offer an opinion to the Raci:flg Commission that caffeine was "foretin to the 

natural horse." None of the Board's ~itnesses did this at t..1.e hea..-ing. 

C. Whether The Commission Has Improperly Delegated 
. Rule-Making.tothe Chemi,stWithWhomthe 
.. Commission Has CQntracted? 
.. (Assigitment of Error No.3). 

Based on the evidence presented at the hearing on June 17,.2008, it is clear that the West 

Virginia Racing Coinmission as not adopted anyrules or regulations regarding the following: 

. 1. A list of substances that are permitted to ,be in the body of a horse; 

2. A list of substances that are not permitted to 'be in the body of a 

horse; 

3. The identity ofsubstarices that the laboratory will seek to discover 

. by testing; 
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•• "I",' - .. • ""'-"Ii .: 

4. The jdentity of substances for which no testing will be conducted 

(i.e., antibiotics, worming agents, vi~ins); and 

The quantitative parameters .for testing. 

F~o~ the evidence presented at the June 1 ;i, 2008 hearing, H is clear that Delare 
" . " . . 

Associates, the Racing Commission's testing laboratory, decides what substances the. chemist 

will seek to detect, and at what levels. -This is undisputed. -This is an improper abdication ,of the 

Racing Commis~ion's authority to regUlate racing as Delare Associates is not.empoweredto 

determine what tests should be run and the testing levels related thereto. See West Virginia Code 

. Section 19-23-6(3) and Lovas v. Consolidation Coal Co., WestLaw 26l892~ (W.Va~ May 23, 

-20(8). 

WestVirgini~ law generl!.llYstates that a legisl;iture m~y delegate broad discretion to an 
~gency or. municipality for rulemaking as long as the legislature sets forth guidelines or standards 

to guide the agency or municipality in the exercise of its judgment or discretion ina li..1Jlited area . 

. See e.g. Stateex reLWest Virginia Housing Development Fund v. Copenhaver, 153 W.Va. 636 . -
,'. (196.9).TPis is trueeve~ ,:When, ~ public corporatiOn is fonrted by legislative aCt t~ make broad 

. " "." ' . ,"' ".' ... ' :. '. "'.'. " . .'. '. 

discretionary decisions. See id. How.ever, there are noWes~ Virginia cases in which an agency 

. - or municipality improperly delegated rulemakmg to a third party. Therefore, this is an i~sue of 

first impression in West Virginia; 

Other jurisdictions recognize the peril associated with the delegation of statutory 

responsibility to private parties. Federal courts uniformly hold that an agency may not delegate 

- its publicdritie's to private entities. See e.g~ Sierra Club v. Sigler, 695 F.2d 957 (5th Cir. 

1 983)(holding that Army Corps of Engineers did not have statutory authority to delegate 

p~eparation of environmental impact statements to private parties). "Agencies may seek advice 
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and policy recommendations from outside parties, but they may not 'rubber.-stamp' decisions 

made by others under the guise of seeking 'advice . .. , Fundfor Animals v. Kempthorne, 538 F.3d 

124 (2nd Cir. 2008). Federal courts recognize the i~p~rtantdistinction between subdelegation to 

. a subordinate. and· subdelegation to an outside. party. See US .. Tel~com Ass 'n v. F.e. C., 359 F .3d . 

. ·554 (D.C.Cir. 2004), cert. denied, 543 U.S. 925 (2004)(h~ldingtbat subdelegation to outside 

parties are assumed to be improper absent an affinnative showing of congres~ional 

authorization). The distinction exists because "{w]hen an agency delegates authority to its 
. . .~,. . 

subordinate, responsibility-:-and thus accountability-dearly remain with the federal agency."· 

. ld. at 565. However, delegation to a private party blurs the lines of accountability, "undermining 

.. an imp~rtant democratic check on. govern111c.nt deeision making." ld . 

.. An example ~f an impe~iss~ble ddegatio~ of authority is seenin High County Citi~e1is' 

Alliance v. Norton, 448 F.Supp.2d 1235 (D.Col. 2006), in which the National Park Service 

delegated a large degree of authority to the State of Colorado to decide water use within the 

Black C~yon National Park. The court held thatthedelegation was not ~uthorized by statute; 

therefore,theNation3J.Patk· Service.had s~le .authority toprotec~ the1?ark;andthe state could not .. 

.... . be deleg~ted· ~ podion of the responsibility . 

. Other~tates follow suit. For example, Texas courts hold that "{w]here a statute entrosts 

specified jitnctions to a commission, the legislature presumabty intends that only tha'! 

commission· will exercise the delegated fimctions, andthe commisSion may not subdelegate 

assigned jitnctions to its employees, as to do so would mean that the commission acted outside of 

its statutory authority, and its employees' actions would be invalid for want of authority." 

. Schade v. Texas Workers' Compensation Com 'n, 150 S.W.3d 542 (Tex.App. 2004). Likewise, 

Michigan courts hold that, "{i}t is well settled that an administrative agency may not subdelegate 
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the exercise of discretionary acts unless the Legislature expressly w.ants it authority to do so." 

Detroit Edison Co. v. Corporation & Securities Comm., 105N.W.2d 110 (Mich. 1960). New 

'lerseyalso reCognizes thatthe "[plower or duty delegated by statute to administrative agency 

cannot be subdelegated inabsence of any indication that L~ifisla'tu~eso intends. especially when 

, " '~he agency attempts to subdelegate ,tQa private person or entity, since such personor entitj"is:' 

not subject to pubiic accountability." Application of North Jersey Dist. Water Supply 

CO'!lmission, 417 A.2d 1095 (N.J.Super.App. 1980). 
, , ' 

, West Virginia recognizes the "Chevron qoctrine,"in which agency decision making is 

granted substantial deference in absence of express direction from the legislature on lio'Y to 

implement the delegated authority. See Chevr0l! US.A .. Inc.v.Natural Resources Defense " 
- ...... . 

Council, Inc., 467 U.S. 837 (1984). '''Thus, a'n agency's interpretation will stand unless it is 

'arbitrary, capricious, or manifestly contrary to the statute. '" Appalachian Power Co. v. State 

Tax Dep, o/West Virginia, 195 W.Va. 573, 589 (1995). However, Us. Telecom Ass'n points out 

, that agenc~ authority does not in~lude the power to subdelegate beyond subordinates. Therefore, 

',"d~fereI).ceshouldnot b~ given when:a~owet: does not exist: See US,' Telecom~~s 'n at 566'., In 

other words, stat:utory si1~ce do~ not "create a statutory ambigUity of the sort that triggers 

, Chevron deference." I~. The Supreme Court of Appeals of West Virginia echoed this sentiment 

in Appalachian Power when it stated that, "o'ur.commitment to agency discretion does not 

authorize the agency to exceed its authority." See Appalachian Power at 5 89, n.19. 

V. CONCLUSION 

The 10hnsons stand-to lose nearly $300,000 in purse money because their horse, Eastern 

Delite, was contaminated with caffeine sometime prior to the rwmirtg of the 2007 West Virginia 

Breeders Classic. The 10hnsonshave been exemplary participants and role models in the horse 
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racing industry formore than twenty-five (25) years and have not previously had even a single 

racing violation during their long-racing career. 

The law must always be fair. It is fundamentally unfair for a horse racing regulation to 

result in disqualification when the microscopic amount of caffeine in Eastern Delite's body was 

. equivalent to it teaspoon of a cup of coffee. The circumstantial evidence clearly indicates that 

the source of that caffeine was most likely a spilled caffeinated beverage in the receiving barn on 

thl::? day ofthe race . 

. This Honorable Court, as with all courts, may apply common sense to the facts and 

circumstances. While the science is undisputed that· Eastern Delite ingested the equivalent' of a 

teaspoon of ~offee, the human equivalentwould?y 117th of that measurement.· No human bein~ 

wouidbe impi.cted, in any respect, after ingesting 117tb. of a teaspoon of coffee. The science is . 

likewise undisputed that the teaspoon equivalent of caffeine in Eastern Delite had ·the same 
. . 

. . 

impact on the horse's.speed dwing the running ofllie Cla~sic a~ 117th ofa teaspoon of coffee 

. would have on any member oftrus Honorable Court -. absolutely none. 

Caffeine had no effect on Eastern. Delite's performance. during the running of the Classic. 

The Johnsons did not unlawfully knowingly administer a baritied substance to their horse. 

Eastern Delite is a remarkable equine athlete who bested the horse who ran second in the Classic 

a second time just weeks later as confirmed atthe Stewards' hearing. 

Perhaps sixty years ago, it would have been difficult to determine which substances have. 

an impact on horSes' and which substances do not. That time has come and gone. Equine 
; 

pharmacology and.veterinarY chemistry allow for a more exacting view as evident from the 

regulations in Kentucky, Maryland, New York and California, which would have allowed a 

different result than in West Virginia. The purpose berund the regulations is fairness. The 
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purpose is to make sure that the betting public is not cheated. The regulations should also be fair 

to good, hard-working horsemen such as the Johnsons. 

The West Virginia Racing Commission once had a regulatory scheme that was· fair, 

because it required an unfair advantage or "impact of the speed of a horse in a race" in order to 

result in disqualification. The so-called zero tolerance policy does not make racing more fair-

it just makes testing arbitrary and capricious. Dr. Dennis Dibbern said it best in his testimony 

before the Racing Commission. Dibbern noted that he too often wondered who was making the 

. decision about what to test for and at what detection levels .. This discretion cannot be properly 

delegated to Delare Associates. 

T4e Johnsons respectfully ~ssert that, as a matter ofequine pharmacologyr caffeine 

equivalent to a teaspoon of a cup of coffee had absolutdy no affect on the performance of their 

.. horse in the Classic. The Johnsons.respectfully assert that West Virginia's foreign substance rule 

as embodied in 178~1-66.5 is Ua.'lCortstitutionally infirm for the reasons that the Florida Supreme 
••.. • t, 

Court invalidated a nearly identical rule iIi Simmons v. Div. of Pari-:Mutuez Wagering, Dept. of 

Business Regulation, 412 So.2d 357 (1982) affd SiTlimons v. Div. of Pari-Mutuel Wagering, 

Dept. of Business. Regulation, 407 So.2d 769 (1981). 

VI. RELIEF SOUGHT AND REQUEST FOR ORAL ARGUMENT 

Fred and Sharon Johnson respectfully request that the Circuit Court's March 11,2009 

Order affinning the Racing Commissi~n be reversed; that this Honorable Court provide the 

. racing lD.dustrY arid the Racing Commission with guidance;: regarding arbitrary and capri~ious 

regulations; and that Eastern Delite be restored its victory and purse in relation to the Classic. 

Fred and Sharon Johnson respectfully request to be heard orally by this Honorable Court 

on the issues raised in this Brie£ 
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