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BEFORE THE SUP~.E,:cduRT OF APPEALS OF WEST VIRGINIA, 
CHARLESTON 

JAMES E. BEICHLER, 

PetitionerlPlaintiff, , -,: --~r 
" 

_ . Case No. "'S.~ t O~ rom the Court of Kanawha County 
C Civil Action No. 08-C-3098 

v. 

Judge James C. Stucky 
WEST VIRGINIA UNIVERSITY 
AT PARKERSBURG, ; r"r:'''] ~ [L ~ 

Respondent/Defendant. I i.,"-, ----: _ ; _ 
l r~...;;w-.. I 'i j.i 

PLAINTIFF'S PETITION FOR ~~EA~ JUL 2 7 2009 I ~-) 
L __________ , __________ J 

I. FACTS Q! i~~;',~t~\~~>~;i/!,:n /;F (~~NJ~~LS I 
Plaintiff was employed as a professorl by Defendant fr~~i\~gti~t,:i~bi;:;Jh~wi}i~y:.-~OO8,J 

when he was informed that he would no longer be employed by Defendant. The stated basis for 

Plaintiffs separation from employment was that his classes did not have a sufficient number of 

students registered. As of Plaintiff's separation from employment his rate of pay was $432.00 

per overload credit hour taught.2 

Defendant failed to pay Plaintiff for all credit hours authorized by Defendant and worked 

by Plaintiff.3 Plaintiff filed this action alleging that Defendant's failure to compensate the 

Plaintiff for hours worked constitutes a violation of the West Virginia Wage Payment and 

lPlaintiffhad served as a tenure track Associate Professor in the Natural Science and 
Mathematics division for his entire tenure with Defendant. Complaint ~~ 2-4 

2Copies of the contracts between Defendant and Plaintiff are attached to the complaint as 
Exhibits A through E. Complaint ~ 5. 

3Defendant failed to pay Plaintiff for all credit hours authorized by Defendant and worked 
by Plaintiff. Complaint ~ 6. 
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Collection Act (WVWPCA), West Virginia Code § 21-5a-4.4 In addition to the failure to pay 

Plaintiff for hours worked, Defendant also failed to pay Plaintiff his final paycheck in a timely 

manner. Plaintiffs formal separation from employment was May 16, 2008. Plaintiff did not 
r '-.. 

receive a payment of his final pay ($3,240.00) until June 31,2008. Failure to pay all wages due 

within two weeks of Plaintiff's separation from employment is a violation of the West Virginia 

Wage Payment and Collection Act, West Virginia Code § 21-5a-4.5 

II. ARGUMENT 

A. W. Va. Constitution Article VI, Section 35 Immunity Does Not Bar Plaintiff's 
WVWPCA Claim 

Contrary to the absolutist approach of complete constitutional immunity advanced here 

by Defendant, the cases collected at University of West Virginia Bd. of Trustees ex reI. West 

Virginia Universityv. Graf, 205 W.Va. 118,122- 123,516 S.E.2d 741,745-746 (1998) (per 

curiam) "indicate that establishing the applicability and parameters of West Virginia 

Constitution, Article VI, Section 35 in a given case involves the consideration of a range of 

factors, including: other constitutional provisions; principles of stare decisis; expressions and 

conduct by the legislative and executive branches; principles of equity; and the inherent duties 

and powers of the judicial branch." Russell v. Bush & Burchett, Inc., 210 W. Va. 699, 704, 559 

4Plaintiff estimates total unpaid work as described in paragraphs 8 through 14 of 
complaint to equal unpaid wages in the amount of $7,128.00. This amount does not include the 
independent study amount described in paragraph 14 above. Adding the unpaid hours of 
"regular" coursework to the independent study work equals a total of umeimbursed wages in the 
amount of$8,856.00. 

5In addition to unreimbursed wages Plaintiff is entitled to civil penalty pursuant to West 
Virginia Code § 21-5-4(e) of three times all unpaid wages or wages not paid in a timely manner. 
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S.E.2d 36,41 (2001). This nuanced approach was in evidence in Gribben v. Kirk, 195 W. Va. 

488, 466 S.E.2d 147 (1995). In that case, the Court discussed two general exceptions to 

constitutional immunity. The first is the Supremacy Clause Exception. As explained by the 

Court: 

[W]e recognize two very limited contexts in which awards have been upheld. One 
category is represented by supra, where we granted a writ of mandamus 
against the respondents, the West Virginia University President and the Board of 
Regents, to compel payment of damages for employment discrimination on the 
basis of sex. The respondents argued the damages were barred by constitutional 
immunity, but we determined the State's immunity was superseded by the 
Supremacy Clause ofthe United States Constitution and federallegis1ation that 
protects against employment discrimination. In Syllabus Point 1 of Kerns, we 
explained: 

"In addition to the overriding effect of the supremacy clause of the Constitution of 
the United States (art. VI, cL 2) upon contrary state law, federal legislation which 
is expressly authorized by section 5 of the fourteenth amendment to the 
Constitution of the United States and which implements such amendment will by 
its own force override contrary state constitutional or statutory law, such as 
governmental immunity (W.Va. Const. art. VI, § 35), which state law provides 
less protection or relief than provided by the fourteenth amendment and its 
implementing legislation, such as the Equal Employment Opportunity Act of 
1972, as amended, 42 U.S.c. §§ 2000e to 2000e-17 (1982)." 

Thus, damages may be had against the State despite constitutional immunity if 
there is federa1legislation that applies to the State by virtue of Section 5 of the 
Fourteenth Amendment. Gribben, 195 W.Va. at 494,466 S.E.2d at 153. 

"Legislatively Anticipated Liability" is the second exception to constitutional immunity. As 

explained by the Court: 

One argument made by the respondents in AFSCME II was that the action was 
barred by constitutional immunity. We disagreed and stated: 
n[T]he enactment of W.Va. Code, 29-6-15 (1977] [the relevant civil service 
provision] and decisions of this Court in which back pay was awarded to public 
employees wrongfully suspended, demoted, or dismissed, Spencer v. CSC, 173 
W.Va. 153,313 S.E.2d430 (1984); Drennen v. Department of Health, 163 W.Va. 
185,255 S.E.2d 548 (1979); Bell v. Dadisman, 155 W.Va. 298, 184 S.E.2d 141 
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(1971); Harris v. CSC, 154 W.Va. 705, 178 S.E.2d 842 (1971); State ex reI. 
Godby v. Hager, 154 W.Va. 606, 177 S.E.2d 556 (1970); State ex reI. Karnes v. 
Dadisman, 153 W.Va. 771, 172 S.E.2d 561 (1970); State ex reI. Clark v. 
Dadisman, 154 W.Va. 340, 175 S.E.2d 422 (1970), flow from an implicit 
recognition that the sovereign immunity doctrine is not implicated in the context 
of employee relations where the State, acting through its agents, as an employer, 
has unlawfully withheld all or a part of an employee's salary .... The sovereign 
immunity doctrine is not a bar to recovery of back pay in the cases now before 
us." 176 W.Va. at 79,341 S.E.2d at 699. (One citation omitted). 
See also Paxton v. Crabtree, 184 W.Va. 237, 400 S.E.2d 245 (1990). Although 
AFSCME II was a per curiam opinion and thus lacked precedential weight, the 
authorities cited to support the issuance of the writ of mandamus were aptly 
described, [FNI6] and all but one--**155 *496 Spencer v. CSC, 173 W.Va. 153, 
313 S.E.2d 430 (1984 )--were signed opinions of the Court. Indeed, while ruling 
on appeals by State employees, we said in Bell v. Dadisman, 155 W.Va. 298,300, 
184 S.E.2d 141, 143 (1971), that "one wrongfully discharged from a public office 
is entitled to be paid for the entire time during which he was wrongfully excluded 
therefrom." In addition, we stated in Syllabus Point 1, in part, of State ex reI. 
Clark v. Dadisman, 154 W.Va. 340, 175 S.E.2d 422 (1970), that a wrongfully 
dismissed civil servant "is entitled to be reinstated to his fonner position ... 
without loss of pay during the period from the date of his dismissal until the date 
he is reinstated." 

Gribben, 195 W.Va. at 495-496,466 S.E.2d at 154 - 155. 

Of course this is precisely a case "in the context of employee relations where the State, acting 

through its agents, as an employer, has unlawfully withheld all or a part of an employee's salary." 

Thus, immunity should not apply. 

B. The Grievance Procedure Applicable to Plaintiff's Employment Does Not Bar His 
WVWPCA Claim in Circuit Court 

W. Va. Code § 21-5-12 (a) ("Employees' remedies") provides: 

Any person whose wages have not been paid in accord with this article, or the 
commissioner or his designated representative, upon the request of such person, 
may bring any legal action necessary to collect a claim under this article. With 
the consent of the employee, the commissioner shall have the power to settle and 
adjust any claim to the same extent as might the employee. (Emphasis added). 

In Ingram v. The City of Princeton, 208 W. Va. 352,356,540 S.E.2d 569,573 (2000), the Court 
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considered - and rejected - the employer City of Princeton's argument that the WVWPCA did not 

apply to governmental employers: 

To accept the City's limitation on the meaning of employer under the wage 
payment and collection provisions of the [Wage Payment and Collection] Act 
would lead to such a prohibited result and such would invoke constitutional equal 
protection concerns. In the final analysis, lithe West Virginia Wage Payment and 
Collection Act is remedial legislation designed to protect [all] working people and 
assist them in the collection of compensation wrongly withheld." Syllabus, Mullins 
v. Venable, 171 W. Va. 92, 297 S.E.2d 866 (1982). (footnote omitted) 
Accordingly, we do not hesitate to find that the Legislature did not intend to bind 
private employers to certain wage payment and collection guidelines designed to 
protect workers, yet exclude State and political subdivision workers from such 
protections. Rather, we conclude that the Legislature intended its statutory wage 
payment and collection guidelines to apply to both governmental and 
nongovernmental employers alike. 

The case cited by Defendant for the proposition that processing a grievance regarding non-

payment of wages is a condition precedent to filing a WVWPCA complaint does not stand for that 

proposition. McDaniel v. West Virginia Division of Labor, 214 W.Va. 719, 726-7, 591 S.B. 2d 

277, 284-5 (2003), described the scope of the legal issue before it as follows: 

Although this Court previously has examined tangential issues regarding the 
authority of administrative agencies to award damages in the context of 
administratively exhaustion of administrative remedies and in cases in which the 
Legislature has expressly delegated such power to or implicitly conferred such 
authority on the agency in question, we have yet to address the narrow issue 
presently before us as to whether, generally speaking, an administrative agency, 
namely the Division of Labor, may award damages during an administrative 
proceeding.(footnotes omitted) 

The Court concluded that the Division of Labor was not authorized to award damages under the 

WVWPCA administratively, and could bring a lawsuit to enforce its determination of an 

employer's failure to pay only after processing the claim adminsitratively. However, the 

McDaniel Court's discussion ofWVWPCA claims includes, at footnote 25, this observation: 
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"This decision is consistent with our prior cases wherein we intimated that an award for damages 

under the Wage Payment and Collection Act would have to be made by a judicial tribunal rather 

than by an administrative agency." Thus, while accurate, Defendant's point about administrative 

exhaustion has no application to a WVWPCA claim brought by an employee directly to Circuit 

Court, as opposed to one brought administratively by the Division of Labor. 

l. Plaintiff was employed as a professor6 by Defendant from August, 2001, until May, 2008, 

when he was informed that he would no longer be employed by Defendant. Complaint ~~ 2-4. 

2. As of Plaintiffs separation from employment his rate of pay was $432.00 per overload 

credit hour taught.1 Complaint ~ 5. 

C. BRIMM Policy Covers WVWPCA Claims 

If the State Board of Risk and Insurance Management (BRIM) policy provides coverage 

for the claim raised by the plaintiff, Defendant concedes that Article VI , Section 35 immunity 

does not bar Plaintiffs claim. The policy provides, at page 4, that the policy provides coverage 

for "incidental contracts" defined to include "[a]ny written contract or agreement relating to the 

conduct of the 'Named Insured's' business." At page 14, in describing coverage which the 

policy provides, the policy notes that "[t]he company will pay on behalf of the 'insureds,' 

individually or collectively, ... all sums which said 'insureds' shall become legally obligated to 

pay for a 'loss' arising from any 'Wrongful Act' of the 'insured' or of any other person for 

whose actions the 'insured' is legally responsible ... " However, the exclusions provision 

6Plaintiffhad served as a tenure track Associate Professor in the Natural Science and 
Mathematics division for his entire tenure with Defendant. 

7Copies of the contracts between Defendant and Plaintiff are attached to the complaint as 
Exhibits A through E. 

6 



beginning on page 14 and continuing on page 15 of the policy also provides that "[t]his insurance 

does not apply to ... any claim(s) made against the 'insured' for damages attributable to wages, 

salaries and benefits" and "[t]o any c1aim(s) based upon or attributable to any allegations or 

claims that the 'insured' breached the terms of any type or any form of contract, either expressed 

or implied, written or oral." Finally, at page 16, the policy defines "Wrongful Act" to include 

"[a]ny actual or alleged act, breach of duty, neglect, error, misstatement, misleading statement or 

omission by the 'insured(s)' in the performance of their duties for the 'Named Insured', 

individually or collectively, ... " 

Thus, the policy arguably defines contractual obligations as both covered and excluded 

from coverage. In short,. it is unclear from the policy language whether the affidavits provided by 

Defendant asserting the lack of coverage accurately reflect the coverage provided by the policy 

language or not. In such a situation, a motion to dismiss is inappropriate and the parties should be 

permitted to further develop the facts in this matter through discovery in order to present the Court 

with a fuller picture of the basis for the coverage exclusion defense. 

This is a case "in the context of employee relations where the State, acting through its 

agents, as an employer, has [allegedly] unlawfully withheld all or a part of an employee's salary." 

Complaint ~~ 6-7; 9-15. 

Defendant asserts that processing a grievance regarding non-payment of wages is a 

condition precedent to filing a WVWPCA complaint, citing McDaniel v. West Virginia Division 

of Labor, 214 W.Va. 719, 726-7,591 S.E. 2d 277,284-5 (2003). McDaniel does not stand for this 
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proposition.8 The McDaniel Court concluded that the West Virginia Division of Labor was not 

authorized to award damages under the WVWPCA administratively, and could bring a lawsuit to 

enforce its determination of an employer's failure to pay only after processing the claim 

administratively. 

III. CONCLUSION 

Based upon all of the foregoing, the claim raised in this action pursuant to the West 

Virginia Wage Payment and Collection Act is not barred by the Doctrine of Sovereign Immunity 

because they arise in the context of employee relations where the State acting through its agents as 

an employer has allegedly unlawfully withheld all or a part of the Plaintiff's salary. There is no 

requirement that the Plaintiff file a complaint with the West Virginia Division of Labor, the West 

Virginia Public Employees Grievance Board, or any other administrative agency or body, as a 

condition precedent to filing a complaint alleging a violation of the West Virginia Wage Payment 

and Collection Act. 

Based upon all of the above, Defendant's motion to dismiss should have been denied by 

the Circuit Court. Its dismissal of Plaintiff's case should be reversed. 

8The Court therein described the scope of the legal issue before it as follows: 

Although this Court previously has examined tangential issues regarding the 
authority of administrative agencies to award damages in the context of 
administratively exhaustion of administrative remedies and in cases in which the 
Legislature has expressly delegated such power to or implicitly conferred such 
authority on the agency in question, we have yet to address the narrow issue 
presently before us as to whether, generally speaking, an administrative agency, 
namely the Division of Labor, may award damages during an administrative 
proceeding. (footnotes omitted). 
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JAMES E. BEICHLER, 
Plaintiff by Counsel, 

RespectfurlY S Itt. ~~'--~~'\ 
",,-~---

/ " -
{ 1\ (l ) 

\'~fAU~IL ~ L 
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State Bar No. 190 
Counsel for Plaintiff 

Rusen & Auvil, PLLC 
1208 Market Street 
Parkersburg, WV 26101 
(304) 485-3058 
(304) 485-6344 fax 
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".'.: ' 
',/." I ,~: ' 
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PetitionerlPlaintiff, 

WEST VIRGINIA UNIVERSITY 
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600o~ CaseNo. ___ _ 
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CERTIFICATE OF SERVICE 

The undersigned counsel for the Plaintiff hereby certified that on the 1 st day of July, 2009, 

he served the foregoing and hereto annexed Plaintiff's Petition/or Appeal upon Jendonnae L. 

Houdyschell, counsel for Defendants, by depositing a true copy thereof in the United States Mail, 

postage prepaid, addressed as follows: 

Jendonnae L. Houdyschell 
Senior Assistant Attorney General 
West Virginia Higher Education Policy Commission 
Legal Division - 8th Floor 
1018 Kanawha Blvd., East 
Charleston, WV 25301 
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Collection Act (WVWPCA). West Virginia Code § 21-5a-4. 

In addition to the failure to pay Plaintiff for hours worked. Defendant also failed to pay 
Plaintiff his final paycheck in a timely manner. Plaintiffs formal separation from 
employment was May 16. 2008. Plaintiff did not receive a payment of his final pay 
($3.240.00) until June 31, 2008. Failure to pay all wages due within two weeks of 
Plaintiff's separation from employment is a violation of the West Virginia Wage Payment 
and Collection Act. West Virginia Code § 21-5a-4. 

Plaintiff demands against the Defendant $26.568.00 for violation of the West Virginia 
Wage Payment and Collection Act, and reasonable costs and attorneys fees incurred in 
the prosecution of this matter pursuant to West Virginia Code § 21-5-12, and such other 
and further relief as may upon the premises be appropriate. 
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1. Does W. Va. Constitution Article VI, Section 35 Immunity bar Plaintiff's 
WVWPCA claim? 

2. Does the grievance procedure applicable to Plaintiff's employment bar his 
WVWPCA claim in circuit court? 

3. Does the BRIMM Policy cover WVWPCA claims? 
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IN THE CIRCUIT COURT OF KANA WHA C6Ul~~};:Y, WESt VIRGINIA 

'I .. , ,'~. i r .. .~; .. " :";;,;, . 4";>/ . .?. , . .. " . ~ . 

JAMES E. BEICHLER, v ,< t, 

Plaintiff, 

v. 

WEST VIRGINIA UNIVERSITY 
AT PARKERSBURG, 

. Defendant. 

FINAL ORDER 

i " .. 

Civil Action No.08-C-3098 
Hon. James C. Stucky 

This matter came before the Court as a result of a Complaint filed by James E. Beichler on 

or about November 10, 2008. Thereafter, on February 10,2009, the parties came before the Court 

for a hearing on Defendant's Motion To Dismiss on the basis of Constitutional Immunity and 

Plaintiff's failure to exhaust administrative remedies. 

The parties having had the opportunity to make oral arguments to the Court and to submit 

memoranda of law and proposed orders for entry by the Court, this matter is now ripe for final 

decision by the Court, 

STATEMENT OF FACTS 

James E. Beichler, hereinafter "Plaintiff' in this matter was employed by West Virginia 

University at Parkersburg as tenure track faculty member in the Physics department from August 13, 

2001 through May 17, 2008. By letter dated, May 15, 2007, Plaintiff was advised that his 

application for tenure was being denied and that he would be issued a one-year terminal contract 

for the 2007-2008 academic year, with the last date of employment being May 17, 2008. Further, 



in addition to his regular contracts of employment, Plaintiff had entered into several "Faculty 

Overload Contracts", which provided him additional agreed upon compensation when he taught in 

an overload capacity. There is no dispute that all amounts due under his regular contracts and any 

additional "Faculty Overload Contracts" were paid in full. Further at no time during hi s 

employment did he file a grievance regarding any compensation issues he may have had with West 

Virginia University at Parkersburg. 

Sometime after Plaintiffs employment ended with West Virginia University at Parkersburg, 

he filed suit l claiming wages and damages pursuant to W. Va. Code §21-5-1, et seq or more 

commonly referred to as the West Virginia Wage Payment and Collection Act. 

In response thereto, West Virginia University at Parkersburg filed its NIotion To Dismiss 

pursuant to West Virginia Rule of Civil Procedure 12(b)(1) and 12(b)(6) and moved this Court to 

dismiss the Complaint filed herein on the bases of lack of jurisdiction; failure to state a claim for 

which re lief may be granted; the doctrine of Constitutional Immunity pursuant to the West Virginia 

Constitution; and failure to exhaust administrative remedies. 

DISCUSSION 

The first matter that must be decided by this Court is whether the Court has jurisdiction to 

hear this matter or whether Constitutional Immunity applies to cases involving the West Virginia 

Wage Payment Collection Act. 

I It should be noted that original suit styled Beichler v. West Virginia University at Parkersburg, Civil Action 
No. 08-C-1502, was filed in the Circuit Court of Kanawha County on Or about August 5, 2008. Thereafter, Plaintiff 
voluntarily withdrew the suit because Plaintiff had failed to provide the pre-suit notice as required by W. Va. Code §55-
l7-3(a). Thereafter, the instant suit styled Beichler v. West Virginia University at Parkersburg, Civil Action No. 08-C-
3098, was re-filed in the Circuit Court of Kanawha County on or about November 12,2008. It is important to note that 
both suits raised the same allegations. 
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Pursuant to Article VI, Section 35 of the West Virginia Constitution, the State of West 

Virginia is immune from suit. Specifically, the Constitution states: 

The State of West Virginia shall never be made defendant in any court of law or 
equity, except the State of West Virginia, any subdivision thereof, or any 
municipality therein, or any agent, or employee thereof, may be made defendant in 
any garnishment or attachment proceeding, as garnishee or suggestee. 

The West Virginia Supreme Court of Appeals has held that the above-stated constitutional 

provision relating to the State's immunity from suit applies not only to the State, but also extends 

to an agency of the State to which it has delegated perfonnance of certain of its duties. Hesse v. 

State Soil Conservation Committee, 168 S.E.2d 293 (W. Va. 1969). West Virginia University at 

Parkersburg is a State agency to which the people have delegated the duty of providing higher 

education services in this State. W. Va. Code §§ 18B-2A-1; 18B-1-3.; City o/Morgantown v. 

Ducker, et. al.,153 W. Va. 121, 131, 168 S.E.2d 298,204 (1969) (The Board ofGovemors of West 

Virginia University is a State agency, and, as such, is an ann of the State and, under Article VI, 

Section 35 of the Constitution ofthis State is immune from suit to enforce payment ofthe monetary 

claim). See also, University o/West Virginia Bd. O/Trustees ex. reI. West Virginia University v. 

Graf, 205 W. Va. 118,516 S.E.2d 741 (1998). Therefore, West Virginia University at Parkersburg, 

is entitled to the benefit ofthe immunity set forth in West Virginia ConstitullOI1, /\..rtic1e VI, Section· 

35. 

"A suit may not be brought against the State of West Virginia, or its agencies, unless the suit 

seeks no recovery from State funds, but, rather, alleges that recovery is sought under and up to the 

limits of the State's liability insurance coverage. Arnold Agency v. West Virginia LottelY 

Commission, 526 S.E.2d 814 (W. Va. 1999); Parkulo v. West Virginia Board 0/ Probation and 
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Parole, 483 S.E.2d 507 CW. Va. 1997); Pittsburgh Elevator Co. v. West Virginia Board a/Regents, 

310 S.E.2d 675 (W. Va. 1983). Plaintiff in his request forrelief demands "$26,568.00 for violation 

of the West Virginia Wage Payment and Collection Act, and reasonable costs and attorneys fees 

incurred in the prosecution ofthis matter pursuant to West Virgini a Code§ 21-5 -12 .... " However, 

the WVUP's insurance policy does not cover the wage claims alleged by Plaintiff, therefore this 

would be a claim for State funds. 

Moreover, the Complaint in this matter states that the Plaintiffis seeking retroactive damages 

from as far back as the Fall of2004. However, to the extent that Plaintiff contends that he is entitled 

-
to wages, back wages or civil penalties retroactive to 2004, the West Virginia Supreme Court has 

held that such a claim is barred by the State's constitutional immunity. In Ablesv. Mooney, 264 

S.E.2d 424 CW. Va. 1979), State Police troopers sought to obtain retroactive recovery for overtime 

wages that they alleged that they were owed under a state wage and hour statute. The Supreme Court 

held that the claim for retroactive wages was barred by Article VI, Section 35 of the West Virginia 

Constitution. The Court held: 

In certain instances a suit may be maintained against a State official in his individual 
capacity, notwithstanding the constitutional immunity provision found in Article VI, 
Section 35 of the West Virginia Constitution where the relief sought involves a 
prospective declaration of the parties' rights. However, where the relief sought 
involves an attempt to obtain a retroactive monetary recovery against the official 
based on his prior acts and which recovery is payable from State funds, the 
constitutional immunity provision bars such relief 

Id. at Syl. Pt. 2. 

Pursuant to West Virginia Code § 29-12-1 et seq., the State Board of Risk and Insurance 

Management (hereinafter BRIM) is responsible for purchasing insurance for the State of West 

Virginia and its agencies. Currently, and at the time that the Complaint was filed on November 10, 
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2008, WVUP was insured by the National Union Fire Insurance Company (hereinafter National 

Union) of Pittsburgh, Pennsylvania. AIG determined that West Virginia University at Parkersburg's 

insurance policy excludes claims attributable to wages, salaries, benefits, attorneys fees, costs and 

for any such other relief as the court deems just and proper. 

Plaintiff has cited various cases for the proposition that the case is not barred by W. Va. 

Constitution Article VI, Section 35 based upon the "Supremacy Clause" or "Legislatively 

Anticipated Liability". However this Court finds that these exceptions do not apply to the instant 

case. 

Specifically, the Supremacy Clause has been held to apply generally in cases involving 

federal statutes. In those cases, the Court has found that "the State's immunity was superceded by 

the Supremacy Clause of the United States Constitution and federal legislation .... " Gribben v. 

Kirk, et. at., 195 W. Va. 488, 494, 466 S.E. 2d 147,153 (1995). However, in the case at bar neither 

the federal constitution nor any federal legislation are the basis for Plaintiff's claims. He solely seeks 

damages under W. Va. Code §21-5-12 of the West Virginia Wage Payment and Collection Act. 

Therefore, no federal cause of action or protections would apply. 

Plaintiff further cites Gribben, supra., for the proposition that since this is a claim for 

"wages" that it may be brought in Circuit Court. However, Gribben is not like this case, nor should 

it be construed to apply to the case at bar. 

First, Gribben involves parties seeking a Writ of Mandamus. This matter has not been 

brought as a Writ of Mandamus, but as suit for damages. As the Court is well aware, "[i]n order for 

a petition for a writ of mandamus to be upheld, three requirements must first be met. The relator 

must show '(1) a clear right to the reliefsought; (2) a legal duty on the part of the respondent to do 
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the thing relator seeks; and (3) the absence of another adequate remedy.' Syllabus point 2, in part, 

Myers v. Barte, 167 W.Va. 194,279 S.E.2d 406 (1981)." State ex rel. Fahlgren Martin, Inc. v. 

McGraw. 190 W. Va. 306, 308, 438 S.B. 2d 338,340 (1993). 

Upon reviewing the elements necessary for a Writ of Mandamus, Plaintiffs claim fails. 

First, Plaintiff does not have a clear right to the relief sought. Ultimately, this Court would need to 

determine ifthe statute was violated and whether the damages requested are appropriate. Second, 

there has been no clear duty on the part of West Virginia University at Parkersburg to pay any 

monies to the Plaintiff Finally, there were many remedies available that Plaintiff could have used, 

and which he failed to avail himself Therefore, any exceptions to immunity raised in Gribben do 

not apply to the case at bar. 

Secondly, this case involves a claim for unpaid wages, treble damages and attorney's fees. 

This is exactly the type of raid on the public treasury for which Constitutional Inununity provides 

protection. W. Va. Code §2l-5-12 provides that the party "may bring any legal action necessary to 

collect a claim under this article." Since this article applies to both governmental and private entities 

there is no requirement that Plaintiff bring this matter in Circuit Court. 

Based upon the foregoing, Plaintiffs claims are not covered by the West Virginia University 

Parkersburg Board of Govemor's insurance policy nor are any of the exceptions cited by Plaintiff 

applicable. Thus, any wages, back wages or civil penalties Plaintiff may be entitled to recover 

would constitute a raid on the public treasury and are balTed in tl1isCourt pursllant to the protections 

provided by Article VI, § 35 of the West Virginia Constitution, as affirmed by the West Virginia 

Supreme Court of Appeals in Pittsburgh Elevator, supra, and its progeny. Therefore, this action 

cannot be jurisdictionally maintained in this Court and must be dismissed. Furthermore, because 
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1-

West Virginia University at Parkersburg is immune from suit in this jurisdiction, the Petitioners 

have failed to state a claim upon which relief may be granted and this case must be dismissed as a 

result. 

Further, Plaintiff has failed to exhaust his administrative remedies and cannot now seek 

redress in this Court. Plaintiff's action filed in this Court essentially challenges or grieves issues 

ofpayment relevant to his "overload faculty appointments" from the Fall semester of2004 through 

the Spring semester of2008. West Virginia Code § 6C-2-1 et seq. contains the grievance procedure 

available to State Higher Education employees to address alleged wrongful employment actions. 

West Virginia Code §6C-2-1(a) provides, "[tJhe purpose of this article is to provide a 

procedure for the resolution of employment grievances raised by the public employees ofthe State --- , 
of West Virginia .... " 

The Supreme Court of Appeals of West Virginia has held that education employees must 

exhaust the grievance procedure set forth in West Virginia Code § 18-29-1 et seq2. before proceeding 

to Circuit Court. In Kincell v. Superintendent of Marion County Schools, 499 S.E.2d 862 (W. Va. 

1997) (per curiam), the Supreme Court held that teachers who had brought an action seeking 

injunctive relief and a writ of mandamus in Circuit Court, wherein it was alleged that they were 

entitled to an additional day of pay pursuant to the school caJendar, had to exhaust their 

administrative remedy provided by the grievance procedure. Therefore, the Supreme Court held that 

the Circuit Court did not have jurisdiction to maintain the teachers' action absent exhaustion ofthe 

administrative remedy. 

2 W. Va. Code § 18-29-1 et. seq. and W. Va. Code § 29-6A- 1, et. seq. were repealed 
effective March 7,2007 and replaced with W. Va. Code §6C-2-1 et. seq. 
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In addition, to the extent Plaintiff seeks damages under the West Virginia Wage Payment and 

Collection Act, W. Va. Code §§ 21-5-1, et. seq., Plaintiff is likewise required to exhaust his 

administrative remedies under that Act. See, McDaniel v. West Virginia Division of Labor, 214 W. 

Va. 719, 591 S.E.2d 277 (2003). 

It is of no moment that Plaintiff seeks damages in this Circuit Court action for an alleged 

violation of the Wage Payment and Collection Act. The Supreme Court has detelmined tbat the rule 

of exhausting administrative remedies before actions in courts are instituted is applicable even 

though the administrative agency cannot award damages if the matter is within the jurisdiction of 

the agency. Syl. Pt. 3, Bank of Wheeling v. Morris Plan Bank & Trust Co., 183 S.E.2d 692 (W. Va. 

1971). 

Further, by statute, the commissioner [of Labor] "shall enforce and administer the provisions 

of this article ... [and] determine whether anyperson, firm or corporation has violated any provision 

of this article, or any rule or regulation issued hereunder .... " W. Va. Code §21-5-11 (2002). The 

issues raised in this Complaint address matters that are within the jurisdiction of the Division of 

Labor. Therefore, the issues raised in this complaint must be brought before the Division of Labor 

before the Court could award any damages under the Act. 

Because the Plaintiff has failed to exhaust his administrative remedy through the grievance 

procedure and the Wage Payment and Collection Act, this Court lacks jurisdiction over the subject 

matter of this case and it must, therefore, be dismissed pursuant to Rule 12(b)(1) of the West 

Virginia Rules of Civil Procedure. 

WHEREFORE, based upon the foregoing, the Court does hereby ORDER that with regard 

to Defendant's claim that this matter is barred by Constitutional Immunity the Court AGREES and 
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orders that this matter be DISMISSED. With regard to Defendant's claim that Plaintiff was required 

to exhaust his administrative remedies the Court also AGREES and does hereby ORDER that this 

matter likewise be DISMISSED. 

ENTERED THIS __ 3~_ DAY OF MA&e.L ,2009. 

J 
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