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PETITIONERS/APPELLANTS, EARL REYNOLDS AND ANNA REYNOLDS’ BRIEF
. STATEMENT OF THE CASE '
The Petitior;erszppenénts,/ Earl Reynolds and Anna Reynolds,- have petitiohed this
Court to hear ,én appeal in Monroe County Civil Action 08-C-58 from the Circuit Court’s
granting of summa‘fy judgment in favor of the Respondent, Jerry I. Hoke, Sr., finding that as a
matter of law, the Respondent’s routine record title examination qualified'as “reasonable
di}iQence" pursﬁant to W. Va. Code § 11-4-4(b). For the reasons set forth below, fhé
Petitioners reépectfully submit that the Circuit Court erred in granting éurﬁmary judgment and
that the case should be remanded for jury trial. |
I BRIEF FACTUAL STATEMENT |
| The Petitioners were conQeyed the subject real proherty by quitctaim deed on February
6, 2006, and recorded the deed on June 7, 2006 in the Office of the Clerk of the County
Commission of Mpnrog County, West Virginia. See Exhibit “A” of the Petition. The quitclaim
deed wasconveyed'as part of a settlement agreement arising out of litigétién in an estate
action iﬁ Boone County, West Virginia, regarding the Estate of Bi‘il. Reynolds. See Exhibit “C” of
thé Petition. The Graﬁtor of the deed was Beverly Haynes, who wés then Executrix of the
-Estaté of Bill Reynélds. However, Bill Reynoldé’ name was not included as a Grantor.
Therefore, after being recorded in the Office of the Clerk of the County Commission of Monroe
“ Coun’ty, the deed wqu!d not necessarily show up during a routine record search of the Grantof/

Grantee indexes.! Thereafter, the Petitioners paid property taxes on the property and were

known to the Tax Assessor’s Office and the Sheriff's Office as the taxpayers for the subject

1 The deed would appear under Beverly Haynes' name rather that Bill Reynoids. Futhermore, there were
apparently no probate documents filed in ?u‘ionrce County regarding the Estate of Bill Reynolds.
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property. See 2007 and 2008 “Staternent of Taxes Due”, attached to Petitioner’s Response to
Motion -for Suhmary Judgm_ent as Exhibit “A"; See also letter and “Qlassification and Sales
Confirmation Questionnaire” attached to Petitioners’ Response to Motion for Summary
Judgment as Exhibit ‘8" |
~ On or about October 2006, Monroe County Sheriff Robert V. Mann sold the subject

property at tax auction to the Respondent Jerry R Hoke Sr., for the sum of $3,000.00 for taxes
de[inquent from the 2005 tax year.2 After the property had not been redeemed, the
Respondent retained counsel to effect a tax deed conveyance of the property, who in turn,
performed a routine record title search in order to ascertain persons who may have a
redeemable interest who are entitled to receive “notice to redeem” as is required by statute in
W. Va. Code § 11A-3 24. Then, as is required by statute, the ReSpondent provrded the names
and addresses of all such persons ascertained, in this case only Beverly Haynes, to the
County Clerk, who in turn sent the statutory “notice to redeem” to Beverly Haynes-- but not to
.either of the Petitioners. For whatever reason, Beverly Haynes did not forward her notice to
‘either of the Petitioners. On or ebout April 15, 2008, the County Commission of Monroe
- County, West \_/irginia,. by.its Clerk, Donald J. Evans, conveyed a tax-deed to the Respondent
- for the subject property, after which the Petitioners became arrvare that their property_ had been -
sold. |

| It is undisputed that the Petitioners are persons with e redeemable interest in the -
subjeot property, entitled to be notified of their right to redeem pursuant to W. Va. Code |

11A-3-24. Itis further undrsputed that the’ Petrtloners were not in fact notrfled of their rrght to

redeem.

2 Generally taxpayers are not able to pay property taxes for subsequent years if the property taxes for prior years
are not paid, but for some reason that is what occurred i in this case. .
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The Respohdent filed a motion for Summafy judgment, arguing that there existed no
genuiné issue of material fact s.ince’ neither of the Petitioners’ names appeared in a Grantor/
Grantee index search of the Couhty Clerk’s records, arguing essentially that a routine title
exaﬁ'aivnatioh constitﬁtes “réasénéble diligence” as is required pursuant to W, Va. Code §
11A-3-24,as a matter of law. The Petitioners responded‘ that there was no authority standing
for the claim that a Grantor/Grantee index search, in itself, legaii} chnstitu‘tes "rea_sonablé
diligénce," but rathéf fhat' |t shogld be examined on a case-by-case basis. And in this case, it
is undisputed that the Résbondent’s- title-searcher, paralegal dia not walk across the hallway
fron'; the County Clerk’s Office to the Tax Assessor’s Office to verify that Beverly Haynes was
-the only persor‘i with a redéémable interest' in the ‘subjeCt property when she could have eésily

done éo. See Affidavit of Darla Ingleé. Nor did she inquire with the She‘riff_’s Offiée, who also
~ could have verified, if asked, that Earl J. Reynolds and Anna Reynolds.had a redeemable
interest in tﬁe. proéeﬂy. See 2007 and 2008 “Statement of Taxes Due”, éttached to Pet‘r,tionef’s
Respdnse to Motion for Summary Judgment as Exhibit “A”; See also letter and “Classification
~and Sé}es Cénﬁrmation Questionnaire” attached to Petitioners’ Response fo Motion for
Summary Judgment as Exhibit “B”".

" The Circuit Court gran»ted the Respondent’s Motion for Sumfnary Judgment,'holding

o tﬁat, as a matter of law that the Respondent complied with i:he préper procedures for-applying
for a tax deed, | | | V | |

Itis frdrh the Circuit Court’s July 1, 2009 Order Grantiﬁg ‘Resp{)ndent’s Motién For

-Summary Jud_gfnent that the Petitioners now appeal.
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I ASSIGNMENTS OF ERROR
Defendant asserts the following assignments of error:
A.  Defendant asserts that the Circuit Court erred in granting
~ summary judgment in favor of the Respondent where there
existed a genuine issue of material fact on the issue of whether
a routine record title examination. without more, is sufficient to
comply with the “reasonable diligence” required under
W. Va. Code § 11-4-4(b).
IV._ RGUME
A Defendant asserts that the Circuit Court erred in granting
summary judgment in favor of the Respondent where there
- existed a genuine issue of material fact on the issue of whether .
a routine record title examination, without more, is sufficient to
comply with the “reasonable diligence” requnred under
W Va Code § 11-4-4(b).

" In the case sub judice, i itis undisputed that had the Respondent mquured with the Tax
Assessor’s Office, or the Sheriﬁ’s Office, he could have ascertained the fact that the
Petitioners had a redeemable interest in the subject property. It is undisputed that the

Respondent did not do so. The Respondent argued, and the Circuit Court agreed, that as a
matter of law, the Respondent did not have to do so under the circumstances, but rather that
he only had to perform a routine title examination, consisting of a Grantor/Grantée index
search. The Circuit Court erred in holding that as a matter of law such a search alone satisfies

the requirements of W. Va Code § 11-4—4(b)
A circuit court’s entry of summary Judgment is reviewed de novo. Syl. Pt. 1 Pamg rv. .

Peavy, 192 W. Va. 189, 451 S.E.2d 755 (1994). |

West Virginia Code Section 11-—4—4(b) requires that a person who seeks to receive a tax-

deed conveyance must undertake a search consisting of “reasonable diligence” in ascertaining

the names and addresses of any persons who may have a redeemable interest in the property
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sought to be conveyed This information is to then be provided to the County Clerk, who in
turn is requrred to provide the statutory notlce to redeem.

The Respondent’s argument, which the Circuit Court adopted, was essentially that a
routine title ekamination is compliance with the statute as a matter of law because that is what
has always done prior to a tax-deed conveyance. To the contrary however, there exists'no
Iegal authorrty establishing that contention. As in the famous Learned Hand opinion in the Ih_e

T.J. Hooper, 60 F.2d 737, 740 (2d Cir. 1932) even if no tugboat operators equrp their tugboats
with radios, they all may.be negligent:

‘Indeed in most cases reasonable prudence is.in fact common prudence; but

strictly it is never its measure; a whole calling may have unduly lagged in the

adoption of new and available devices. it may never set its own tests, however

persuasive be its usages. Courts must in the end say what is required; there are

precautions so imperative that even their universal disregard will not excuse their
omission.

In the case of tax-deed conveyances, great precautions should be taken. Proper.ty

'_ rights are being stripped from Peter and given to Paul. Of course, if Peter is on notice of what
* is about to take place and cannot, or refuses to pay the appllcable taxes, then the outcome is
| justified. But, if the property is conveyed because .Peter did not understand that he had -unp.ald. |
" taxes, or because he did not understand that the property was going to be con't/eyed to |

- another, then that strikes at the very heart of private property ownership. Every effort should _
be given to notify Peter. It would not be reasonable for Paul to. have to search the world-over
for Peter in order to notify him of what he is seeking to do, but it Would be reasonable to at
least check with the Tax Assessor’s Office to see what names and addresses they have on file,
or with the Sheriff’s Department to check and see who had bee.n paying the taxes on the

property. Such efforts could prevent the occurrence of such unfortunate incidents as that
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whi.ch happened to the Petitionefs in this case. Each case involves separate circumstances,
. and one method of riotification may be beﬁer than anotﬁer, thus the IegiSIatu‘re’s; requirement
| of “réasonable diligence” rather than a form procedure.

The legislature could have easily prescribed the exact procedure for notifying persons
with redeeniable interests in tax-sale properties. . However, they chose to set the standérd "at
‘reasonable diligence.” And there is a good reason for this: not evéry situation is the same.
The West Virginia Supreme Court of Appeals has long held that “c_ourts must presume that a
legislature says in a statute what it means and means in a stétute whaf it says there.” Martin v.
Randolph County Bd_of Educ., 195 W. Va. 297, 312, 465 S.E.2d 399, 414 (1995). Moreover,
“itis not_ fdr the [courts] arbitrarily to read into ta statute] that which it does not say. Just as
courts are not to eli.n.ﬁn_at.e through judiciél inte.rpretaﬁon words that weré purposefhlly included,
we are not obligated to add to statutes something the legislature purpoéefd"y omitted.” Banker
'v. Banker, 196 W. Va. 535, 5_46-47,' 474 S.E.2d 465, 476-77 (1996). And to transform
“reasonable dilig__ence” to meaning a Grantor/Grantee i.ndex seafch as a matte.r of law, would
be to ignoré the fact that tax:sale properties are often ensnared in complex family or éstate

~ situations, or ot.herwise the result of some mistake or confusion. In the end, ea_ch case is
different. A jury could find t.h'a_t such an index search was sufficient under the circumstances.
Or, it may find othenlvise._ Regardléss, it was imprdper for the Circuit Court to do.so.' |
- The Circuit Court cited Citizens National Bank of St. Albans v. Dunnaway, 184 W. Va.
453, 400 S.E.2d, noting thét this Court held that “where a party having an interest in the
- property can reasonably be identified from public records or otherwise, due prdcess requires
that such party be prbvided no_tice by mail or o'_ther means as c_:ert'ain to ensure notice.” The

Circuit Court then declared in the next sentence of its Order that “[tlhe Court finds that the
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Pétitioners were not 'reasohably identifiable from the records at 'the Clerk’s office.” See p.6 of
Order Granti.ng Respondent’s Motion for Summary Judgment. However, the Circuit Court
ignored the Court’s holding that where a party with interest can be reasonably identified from
public records or otherwise . . .” due process requfres_ that a party be provided notice
(emphasis added). 1d. -

The Court in Citizens did not hold that notice is only required where a party can be
reasonably identified from records in the Grantor/Grantee index in the Clerk’s office - or even
all records in the Clerk'é o,fﬁce. The Court said “public records or otherwise.” id. It is.
undisputéd that the Petitioners' names and addresses could.have been found in the Tax
Assessor’s Office and the Sheriff's Office, both of which are “public records,” and. both of which
could consist of “otherwise.” See2007 and 2008 “Statement of Taxes Due”, attached to
Petitioner’s Responsé to Motion for Summary Judgm.ent as Exhibit “A", See also letter ahd
“Classification and _Sales Confirmation Questionnaire” attached to Petitioners’ Résponse to
Motion fof Summa_ry Judgment as Exhibit “B”. This documents, on their face, indicate that
both of said oftices were aware fhat the Petitioners were persons with a legal interést in thé
property. A reasonable jury could find that a reasonable person wbuld in fact inquire with either
of said offices, given that the purchaser had purchased the property at fax sale, and both of
said offices are in charge of administering and colIé_cﬁng real property taxes. It follows,
therefore, that one should check with these offices for persons with a redeemable interest in
_proberty. A reasonable jury cOu!d find that had the Respon'dent or- Resbo.ndent’s counsel
- inquired with either of said offices, the Petitioners’ names and addrés_ses would have been

discovered and served with notice, and that the end result would have been different.
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Each case should turn on it's own facts rather than what the usual process is with
regards what other attorneys or title. searchers do in preparihg and conveying't_ax deeds. In |
‘one case, the tax deed purchaser may have had soﬁwe contact with persons owning a
redeemébie interest, and he or she Should knew that that person éhould be sent a notice to
redeem. In other cases, such as the case su& judice, a'wélk across the courthouse hallway
and a ﬁve—éeoond inquiry could revéal perskohs with a redeemable interest. Each case should
turn on it’s owh facts. This is'a genuine issue of material fact which should be feft to a‘jury to
decide rather than a judge. ln" the majofity of tax-deed vconveyances where thé properties are
the prociucts.Aof long-forgetten estates, the usual procédure is just that: a forrhality, and the
outcome is going to bé 'the same eithe;r way. Butin 6ther cases where there is a‘
misunderstandihg, and someone stands to accidentally Ios’é their property, there is no excuse
for more predaution‘s not being taken. If a routine 'titlé examination of the A‘Grantbr/Grante.e
~index c.ah, be completed, an inqL;iry with fhe Assesso‘r’s and Sheriff’s offices_ can be completed
as well, as.extravprecau‘tions to ensure that what habpened'to thé Péﬁtionets in this case does
not héppen to others who are s-imilarly'situated. o | ,

rrier om nications v. Nield, 218 W. Va. 292, 624 S.E.’2dv 729‘(2005),'the
West Virginia Supremé Court of Appeals faced a similar case. There had been a tax sale of
real property owned by'Subcarrier Communications. The notice of riéht to redeem was sent to
* anold address. ‘Subcarrier did not réceivé it. The cerﬁﬁed Vmail'in'g was return}ed uﬁdelivérable.
The puréhaser published constructive notice in the Iogal newspaper pursuant to W. Va. Code §
f11A-3-22, which provides for serving notice on an out~6f-state |andowner wh‘ése addréss
: “caﬁnot be discovered by due diligence”. However, at an earlier date. Subcarrie} had notified

the County Clerk’s office of the change of address. Furthermoré, the accurate address was
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posted on a f_énce surrounding the property. Ciréuit Court Judge Lawrénce S. Miller granted
Surhmary Ju.dgment in favor of Subcarrier, hoiding that, baséd upon the undisputed_.facts, the
purchaser 'd'idA not éxér(:i'se due diligence in obtaining the landowners correct address in 6rder
to provide notice to the I_andbwner of its right to redeem the property. The Court set aside thé
tax deed as void. Oh appeal, the Couft upheld the circuit court’s r‘u.Iing.

Similarly, in the bresent case, the Pétitioners_, the owners of the subject property, Had
communicated their names and addresses to the county tax offices, as évidenced by the return . |
communications from the sheriff's office and the assessor’s office. See 2007 and 2008
“Statement of Taxes Dlje”, attached to Petitioner’s Resp’onse to Motion for Summary Judgment
as Exhibit “A”; See also letter and “Classification and Sales Co.nfirm.ation Questionnaire”
attached té Petit_ioners’ Response to Motion for Summary Judgment as Exhibit 8", A
reasonable inqui'ry, or due diligence, by a tax sale puréha_'sef, could havé easily garnered fhis'
inforrhation. .This, in.tu_rn, if not obviously indicating persons with a redeemable interest to
whom noticé should be served, would at least pﬁt a.reasonablé persoh on-inquiry'that a more
thorough investigation should .be undertaken to find any other persons with a redeemable

‘interest.

Furthermore, tax sale purchasers are “never” eligible for stafus as bona fide purchasers.
In SL_b_QaHI_QF the Court, citing mpsmﬂmnsjgn 23 W. Va. 675, 680 (1884) noted that:

Atax sale is the culmination of proceedings Wthh are matters of record; and it is

a reasonable presumption of law, where one acquires rights which depend upon

matters of record, he first makes search of the record in order to ascertain

whether anything shown thereby would diminish the value of such rights, or tend

in any contingency to defeat them. A tax-purchaser, consequently, cannot be in .

any strict technical sense a bona fide purchaser, as that term is understood in the

law. And for the same reason his vendee cannot be such purchaser, because a

- bona fide purchaser is one who buys an apparently good title without notice of
anythlng calculated to |mpa|r or affect it .
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(emphasis original). Thus, arguably, a .tax sale purchaser is, by virtue of having purchased
property at a tax sale, 'already'on notice of some problem or defect with regard to the
purchased property or its’ owner(s).

it is always possible in such a-situation that the underlying problem is .c‘onfusilon or
mistake. A reaso_nable jnry codld come to the conclusion that due diligence, or a reasonable
inquiry requires one to make an actual effort to notify persons with a redeemable interest. If
. someone actually had an incentive to find such pereons, the first place they would look would
be the sheriﬁ’s office or the tax assessor’s office. Arguably, the last thing a reasonable person
would do is to primarily and selely r.rndertake a grantee/grantor index search. Such actiens'
would be rnore akin to someone purposefully doing the bare minimum, and ho‘ping that
persens with a redeemable_ interest who are confused, or who have made a mistake, will not
realize what is happening - until it’s too late. A reasonable jury corJId find that, not only is that
-what happened here, but there is an entire industry of such persons, or businesses, who make

a living capitalizing off the ignorance or mistake of innocent persons.

A reasonable jury c'ould find that the Respondent failed to engage in “reasonabie
diligence” in not making an inqdiry at the Tax Assessor’s Office and Sherift’s Office. Itis
undisputed that the Petitioners owned a redeemablle-'interest in the property. In is undisputed
that both the Tax Asseesor’s_Office and the Sheriff’s Office had the names and addresses of
the Petitioners as persons who pay the taxes on the subject property. It is undisputed that the
Respondent did not inqdire with the Tax Assessor’s Office or the Sheriﬁ’s. Office as to the
identity and address of any persons with a redeemable interest in the property. Itis undisputed.
that the Petitioners did not receive actual notice via Certified Mail or otherwise. And now,

pursuant to the Circuit Court’s order, the Petitioners have lost their interest in the property
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_ outrlght It was reversrble error for the Crrcurt Court to conclude that there was no genuine

issue of material fact for a jury to decide.

.V. : INCL JSION

The Circuit Court of Monroe County erred in grantihg the Defendant’s motion for
summary judgment when there existed a genuine'issue of maferial fact regarding whether or
not .th.e Defendant exerciSed “reasonable diligence” in his attemp_r at ascertaining the names
‘and addresses of peréons with a redeemable interest in the subject prop.erty prior to a tax-
deed conveyance |

BASED ON THE FOREGOING, the Petltroners respectfully request that this Court find
that the Crrcurt Cor irt of Monroe County erred in granting summary judgment in favor of the
Defendant by order dated July 1, 2009. The Petitioners further requests that they be awarded
attorney fees and the costs of this a_Ctlon, and such other and further relief as this Court deems
just and fit.

APPELLANTS REQUEST ORAL ARGUMENT
Respectfully submitted, -

EARL J. REYNOLDS and
ANNA REYNOLDS
By Counsel
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ERTIFICAT . OF SERVICE
_ I, John H. Bryan, counsel for the Petitioners/AppelIants, Earl J. Reyn_olds and Anna
Reynolds, certify that .l have on this date served étrue and correct copy of the Iforegoing
PETlTl_ONER/APPELLANT’S BRIEF by U.S. Mail, first class, péstage prepaid on this the
_\__g__ day of February, 2010, upon:
Jeffry A. Prift, Esqg. |

Pritt Law Firm, PLLC
P.O. Box 709

Union, WV 24983
Counsel for Respondent/Appellee Q

4 H. BRYAN -
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