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I. APPELLANT’S ARGUMENT IN RESPONSE TO
APPELLEE’S ARGUMENT THAT THE TRIAL COURT
PROPERLY EXCLUDED EVIDENCE UNDER THE RAPE SHIELD LAW

Appellee argues that the trial court properly applied the West Virginia Rape Shield Act.
Furthermore, the Appellee argues that the Barbe case is not applicable to this case and that
Appellant’s quotation of and arguments of the merits from the Bafbe v.McBridge (521 F. 3d 444
(4" Cir, 2008) was ad infinitum and ad nauseam, is not surprising when in fact the Appellee
either does not grasp the constitutional basis upon which Barbe was decided or simply refuses to
- understand that the adoption and application of a per se exclusionary rule — absent consideration
of the specific facts of the case, and absent inappropriate assessment of the legitimat; ::o;'npetih:g
interests of the accused and the state — constitutes error.” And further the court failed to identify
or discuss a single state or federal legal authority (including Rock or Lucas) with particular
respect to Harris’s contention that the rape shield ruling contravened his sixth Amendment
confrontation right. In any event, either of these alternative bases for thé State Court Decision
- amounts to objectively unreasonable application of federal law, and therefore, the verdict must

- be reversed and the case returned to the Ohio County Circuit Court for further action in

compliance to the instruction of this Honorable Court.

The trial Court made numerous rulings to exclude relevant evidence under
what the court referred to as “Rape Shield Act”. This is nomenclature for §61-8B-11. Sexual
Offenses. Evidence. As the trial court judge explained to the jury, “the word rape”, does not
appear in West Virginia law. In West Virginia, the law réfers to sexual offenses as either Sexual
Assault or Sexual Abuse. The trial Court Judge largely based his decision regarding admissibility
under the case of State of West Virginia v. James Quinn (490, S.E. 2d. 42 W.Va. (1997)). In

that case, the defendant James Quinn appealed his conviction for sexual misconduct toward a



child by a custodian in the Circuit Court of Wetzel County, West Virginia, on the grounds that
the trial court judge ruled that our rape shield law prohibited admission of evidence that the child
victim had made other statements about sexual misconduct against other persons. This court
affirmed the conviction on the grounds that”... the defendant did not show that the child’s other
statements were false, and the evidence regarding the statements were not admissible pursuant to
our rape shield law. |

This case is very similar to the case of Donald R. Barbe, Petitioner — Appellant v.
Thomas McBride, Warden, Mount Olive Complex, Respondent-Appellees (521, F. 3d 444 4
Cir. 04/07/2008). Mr. Barbe was convicted in this very court, by the same trial judge,
represented by the same defense counsel, Michael C. Alberty, Esq., for several sexu; oi;fenses.
During the Donald Barbe original trial, defense counsel attempted to introduce evidence that no
such assault had taken place. The trial court refused to allow the evidenée to be admitted and
precluded the defense from examining the state’s witnesses. This case is before the same trial
~ court judge and prosecutor’s office that tried the Barbe and obviously no changes have been
gffect"ed by subsequent federal and state case law.

Defendant Donald Barbe was unsuccessful in his appeal to this Honorable Court,
Habeaus Corpors actions in the Ohio County Circuit Court and the U. S. District Court for the
Northern District of West Virginia. On appeal to the U. S. Fourth Circuit Court_of Appeals one
of Defendant Barbe’s convictions was reversed.

The U. S. Fourth Circuit Court of Appeals said as follows:
“...His Sixth Amendment confrbntation right was
undisputedly contravened, however, by the state circuit court’s
application of a per se rule restricting cross-examination of the
prosecutor’s expert under the state rape shield law — a ruling

in conflict with what we term “Rock-Lucas Principle”
established by the U. S. Supreme Court. See Michigan v. Lucas



(500 U.S. 145, 151 (1991) (recognizing that, rather than
adopting a per se rule for precluding evidence under rape
shield statute, state courts must determine, on a case-by-case

basis, whether exclusionary rule “is arbitrary or

disproportionate to the State’s legitimate interests” (quoting
Rock v. Arkansas (483 U. S. 44, 56 (1987). Because the circuit
court’s Sixth Amendment error had a substantial and
injurious effect on the jury’s verdict as to the offenses
involving J.M., we are constrained to deem him entitled to
some habeas corpus relief ...”

“... For the reasons that follow, we conclude that the State
Court Decision involves an objectively unreasonable
application of federal law, in that the state circuit court either
“correctly identified the governing legal rule” —i.e., the Rock-
Lucas Principle — “but applied it unreasonably to the facts”, or
was “unreasonable in refusing to extend the governing legal
principal to a context in which it should have controlled.”
Conway, 453 F. 3d at 581 (internal quote marks omitted).
Because of the sparse and cryptic nature of the circuit court’s
explanation for its denial of habeas corpus relief, we are
uncertain if the circuit court failed to assess whether the rape
shield law was arbitrary or disproportionate to the State’s
legitimate interests in the circumstances of the Barbe case, or if
it made the relevant assessment and decided against Barbe.
Indeed, the court failed to identify or discuss a single state or
federal legal authority (including Rock or Lucas) with
particular respect to Barbe’s contention that the rape shield
ruling contravened his sixth Amendment confrontation right.
In any event, ecither of these alternative bases for the State
Court Decision amounts to objectively unreasonable
application of federal law.

“...We now reiterate that the Rock-Lucas Principle constitutes
clearly establish federal law determined by the Supreme Court
of the United States. The Rock-Lucas Principle clearly
mandates that a state court , in ruling on admissibility of
evidence under a rape shield law, must eschew the application
of any per se rule in favor of a case by case assessment of
whether the relevant exclusionary rule “is arbitrary or
disproportionate to the state’s legitimate interests.” Lucas, 500
U.S. at 151 (quoting Rock, 483 U. S. at56)”

“...Jn making the Rape Shield Ruling at trial, the state circuit
court contravened the Rock-Lucas Principal. That is. The
circuit court applied a per se exclusionary rule, premised on its



conclusion that, because Barbe was not relying on the falsity
exception to the rape shield law recognized in State v. Quinn,
“the rape shield law applies, period.”...As the Supreme Court
explained in Lucas “...We premise our conclusion on several
relevant factors that a court should consider in conduction a
Rock-Lucas assessment: (1) the strength of the vel non of the
state’s interests that weigh against admission of the excluded
evidence, see Chamber v. Mississippi, (410 U. S. 284, 295,
(1973); (2) the importance of the excluded evidence to the
presentation of an effective defense, see Davis v. Alaska (415
U.S. 308, 319 (1974); and (3) the scope of the evidence ban
being applied against the accused, see Delaware v. Van Arsdall
(475 U. 8. 673. 678-679 (1986). These factors derived from
controlling Supreme Court precedent, were aggregated for the
purposes of the Rock-Lucas Principle in the First Circuit’s
White decision. See White (399 F. 3d at 24).

—

Appellant wonders if the Appellee is as bored and disgusted with the case of State of
West Virginia v. Joshua C. Wears (665 S. E. 2d. 273 222, W.Va. 439, 2008), wherein footnote
16 read as follows”

“Although not an issue in this case (Wears), our decision here
rests upon the inadequacy of Appellant’s proffer we observe
that a review of the West Virginia Rule of Evidence 404(a)(3)
may be appropriate with respect to the issue of an accused’s
Sixth Amendment confrontation rights in rape shield cases. If
the appropriate case presents itself in the future, we may wish
to consider whether such rule as applied ensures in rape shield
cases a hearing to balance the accused’s Sixth Amendment
rights with the state’s interests in protecting sexual abuse
victims in accordance with the Rock-Lucas principles
communicated by the U. S. Supreme Court, See Barbe v.
McBride, 512 F. 3d 443 (4™ Cir. 2008) (holding that under the
Rocke-Lucas principle requires that a state court, in ruling on
the admissibility of evidence under a rape shield law, must
eschew the application of any per se rule in favor of a case by
case assessment of whether the relevant exclusionary rule is
arbitrary or disproportionate to the State’s legitimate interests,



It is irrefutable that the trial court judge in the case at bar did the exact same thing it did
in the Barbe case. The trial court judge did not consider any of the relevant factors in conducting
the Rock-Lucas assessment. The trial court did not (1) consider the strength vel non of the state’s
interests that weigh against admission of the excluded evidence, (2) consider the importance of
the excluded evidence to the presentation of an effective defense nor did he (3) consider the
scope of the effective ban applied against the accused. Therefore, the trial court abused his
discretion to the detriment of Defendant James Robert Harris denying him his constitution rights
to due process and a fair trial. Therefore, the same trial court judge mishandled the same rape

shield act over the same objections of the same defense counsel. What occurred at the case at bar

—t Wy

is almost identical to what occurred in the Barbe case. Therefore, the conviction of James Robert

Harris must be reversed.



II. APPELLANT’S ARGUMENT IN REPSONSE TO APPLELLEE’S
ARGUMENT THAT THE TRIAL COURT EXCERSISED ITS
DISCRETION IN SENTENCING THE APPELLANT TO LIFE ON
HIS RECIDIVIST PROCEDDING TO RUN CONSECUTIVE TO
THE SENTENCE FOR REMAINDER OF HIS CONVICTIONS IN THE
UNDERLYING CASE.

The trial court erred when it ordered that, “... the Defendant-shall serve the aggregate
sentence of not less than thirty-one (31) years nor more than eighty (80) years AFTER the
Defendant serves the life sentence...”

The Court has no authority or discretion to modify or amend §61-1 1-18. As an act of the
West Virginia Legislature, the Court must enforce and abide by the statute with stﬂc:;dl;erenéé |
to the statutory language. The State of West Virginia through the Prosecutor has the discretion
as to whether to proceed with a Habifua.l Criminal Proceeding under §61-11-18 of the West
Virginia Code. However, once the State has chosen to proceed, the Court’s sentence is no longer
_ discretionary. The sentence is life; but, the defendant is eligible for parole in fifteen (15) years.
;I"he State and / or the Court cannot use the Habitual Criminal Statute as an enhancement to a
sentencing scheme. The State would be well advised to watch what it asks for because, in this
case, the State might get it. As a result of prosecuting the defendant under the West Virginia
Habitual Criminal Statute, the Defendant must be eligible for parole in fifteen (15) years and
regardless of the number of years stacked upon him, he will be eligible for parole after fifteen
(15) years.

The trial court seeks to abrogate the intent of the West Virginia legislature. Regardless of

the additional sentences, which the trial court has ordered to be served, “AFTER the defendant




serves the life sentence, the trial court seeks to erase the eligibility of Defendant James Harris for
parole after fifteen (15) years.

The trial court has developed a sentencing scheme that, in fact, sentences Defendant
James Harris to life in prison without any possibility of parole. §62-12-13 of the West Virginia
Code states the following: |

“(b) any inmate of the state penitentiary is eligible for parole if
he or she...” '

“(c) ... provided, no person sentenced to life who has been
previously twice convicted of a felony be paroled until he or
she has served fifteen (15) years...”
| The trial Court has attempted to abrogate the intent of the West Virginia -legislature,
whose intent was clearly stated that all persons sentenced to the penitentiary are eligible for
parole under certain criteria, The parole board is clgarly authorized by law to release a person
convicted of First Degree Murder and sentenced to life ixnprisonment in only ten (10) years.
Further, the pardle board may release the person from the rest of his or her sentence after
- succe’ssfully being on parole for only five (5) years.
| Had the prosecutor, in his discretion, not filed habitual criminal information and the
Defendant James Harris had not been sentenced to a life recidivist sentence, he would not be
eligible for parole until he served at least Thirty-Two (32) years. §61-12-13(10(A) of the West
Virginia Code states as follows:
“(1)(A) has served the minimum term of his or her sentence.
In the case of State ex re. Ringer v. Boles (151 W.Va. 864, 871, 157, 8. E. 2d. 554, 558,
(1967)), this Court stated as follow:
“...Habitual criminal proceedings provided for enhanced or

additional punishment on proof of one or more convictions are
wholly statutory. In such proceedings a court has no inherent



or common law power or jurisdiction. Being in derogation of
common law, such statutes are generally held to require a
strict construction in favor of the prisoner”.

Furthermore, it appears that the West Virginia state legislature did not consider the
scenario when a person is convicted of not only a third felony offense triggering the habitual
offender statute but of multiple convictions of felonies at the same trial of the third triggering
felony conviction. It is clear that the West Virginia legislature intended for the habitual offender
to serve a life recidivist sentence in the state penitentiary with eligibility for parole in fifteen (15)
years. Evena persoﬁ in the category of a habitual offender, the state legislature did not intend for
that person to serve life in prison without the possibility of parole. |

Therefore, if the prosecutor files habitual offender information, the habitual offender
must be sentenced to a life recidivist sentence in the state penitentiary and no more. The

additional sentences cannot alter the black and white statutes that represent the West Virginia

legislature’s intent.
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III. APELLANT’S ARGUMENT IN RESPONSE TO
APPELLEE’S ARGUMENT THAT THE APPELLANT’S
ARGUMENT THAT HE DID NOT RECEIVE COMPLETE .
TRANSCRIPTS PRIOR TO THE FILING OF HIS PETITION
IS RENDERED MOOT BY HIS RECEIPT OF SAID TRANSCRIPTS AS
PART OF THE ENTIRE RECORD AND SUSEQUENT FAILURE
TO RAISE ANY NEW ISSUE.

The trial court through its court reporter has failed to provide Defendant James Harris
with a transcript of the of the Sentencing Hearing. Out of an abundance of caution to preserve
Defendant James Harris® appeal rights, Defense Counsel has prepared this Petition for Appeal
without the benefit or assistance of the franscripts of the sentencing hearing. Also, Defense
Counsel did not receive a second exfcension of time to write an appeal, even though~he"timely
filed a motion for such an extension. This forced defense counsel to write this appeal without all
of the transcripts that he originally asked for. Also defense counsel had only six (6) days to
review days worth of transcripts and conduct legal research for issues found in the transcripts
and then write two (2) separate appeals for Defendant James Robert Harris (appeal in this case
- no. 08-F-54 and in the Recidivist Case no. 08-F-149.

At the time of writing this Petition for Appeal, Defense Counsel has already filed the
notice of appeal, the request for transcripts and a Motion to Extend Time For Appeal. The trial
court entered the sentencing order of Defendant James Harris on January 7, 2009. The original
appeal time expired on May 7, 2009. Defense Counsel filed a Motion for an extension of Sixty
days in order to receive the transcripts and have time to prepare the Petition for Appeal to this
Honorable Court. On or about June_ 3, 2009, Defense Counsel was advised by the court reporter
that she was have mechanical difficulty with her equipment and that Defense Counsel should not

expect to receive the transcripts in the near future. On or about the same day, Defense Counsel

filed a Motion for a further time extension based on the fact that he had not received the trial
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transcripts. The Motion was neither granted or denied and to the best knowledge of the defense
counsel, has never been addressed by the trial court.

On June 23, 2009, the court reporter mailed partial transcripts to Defense Counsel who
did not pick up the package at the Post Office until July 1, 2009, because he was engaged in
other matters and was not aware what the package contained. Enclosed please find a true and
correct copy of the envelope from the court reporter and identified as Exhibit “C”. Thus Defense
Counsel has been in possession of the partial transcripts since July 1, 2009. Out of an abundance
of caution to guarantee the appeal rights of Defendant James Harris, he has drafted this Petition
for Appeal within only six days of being in possession of the transcript of the trial only '

Defense Counsel contends that the trial transcript along with a transcript of pre-tnal
Motion proceedings and Sentencing Hearing should have been received by Defense Counsel at
least thirty (30) days prior to the filing deadline to allow for proper review and research in
preparing the Petition to Appeal.

Defense Counsel has been forced to rely on the recollection of Defendant James Harris

and himself, completely for the preparation for the Petition for Appeal in Recidivist Action case
number 08-F-149. All events complained of are therefore by memory of the Defendant James
Harris and the Defense Counsel alone due to the lack of the transcripts.

Defense Counsel has been forced to rush in writing of this appeal because of the late
delivery of transcripts which were incomplete. To make matters worse both this appeal on case
no. 08-F-54 and the same Defendant’s Recidivist proceeding appeal on case no. 08-F-149 were
due on the same day. Thus Defense Counsel, Michael C‘. Alberty, was forced to write two (2)

important appeals with only six (6) days to examine the transcripts which were incomplete.
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IV. APPELLANT’S ARGUMENT AGAINST THE
APPELLEE’S ARGUMENT THAT THE TRIAL COURT PROPERLY
DENIED THE APPELLANT’S MOTION TO SEVER WHEN THE
EVIDENCE OF EACH VICTEM’S SEXUAL ASSAULT
WAS PROPERLY ADMITTED AS 404(B) EVIDENCE

- IN THE SEXUAL ASSAULT CASE OF THE OTHER VICTEM.

Defendant James Robert Harris appeals from the fact that Defendant James Robert Harris
was required to stand trial on two (2) separate sets of charges stemming from two (2) separate
incidents on two (2) different dates, with days between them in time, with two (2) separate
victims were tried in one (1) jury trial, over vigorous objections from defense counsel and thus
tainting the jury.

Defense Counsel understands the Mandatory Joinder rule, Rule 8 of the We:“[ Virginia
Rules of Criminal Procedure, but argues that the joinder of the separate offenses in this case
caused severe prejudice to the defendant. Under Rule 8(a)(2) the prosecutor felt compelled to
join the separate offenses in separate counts of the same indictment. However, this is required
when the prosecutor, “... is aware of two or more offenses committed within the same county
- and which are based on the same act or transaction or on two or more acts or transactions
* ‘connected together or constituting parts of a common scheme or plan.”

In the case at bar the prosecutor argued that the sexual offenses that occurred at different
dates and times and with different alleged victims were part of Defendant James Robert Harris’s
ongoing scheme to get girls to a motel and persuade them to have sexual intercourse. The
problem with this logic is that there were no factual connections between the two incidents, other
than the state’s allegation that it was part of the defendant’s ongoing scheme. Defense Counsel
argued that the prejudicial effect on the jury could be severe. The jury could not be convinced
beyond a reasonable doubt of one incident but felt that since there were two separate occasions

that there must be something they missed. This is the “where there is smoke there is fire theory.”
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The jury in this case was astute enough to separate the one incident from the other and found
Defendant James Robert Harris innocent regarding the acts against one alleged victim therefore
there was no common scheme. Therefore, as the finder of fact found Mr. Harris innocent
regarding, one set of charges, there was no common scheme connecting the tWo transactions.
Therefdre the state was wrong about a common scheme (since half of the alleged scheme was
found by the finder of fact to not to have been criminal in nature beyond a reasonable doubt), and
the court abused its discretion in not separating the separate counts of the indictment. If the jury

is not the true and absolute finder of facts then the justice system as we know is turned on its ear.
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CONCLUSION

Based upon arguments of the appellee, the errors of the trial court, the abuse of discretion
of the trial court, and all of the authorities and all of the reasons set forth above and any others
that are apparent to this Honorable Court set forth above, Defendant James Harris concludes that
his conviction and sentence must be set aside and that this Honorable Court return the case to the

trial court for a new trial and / or sentencing based upon the instructions from this Court.

—t oy
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Michael C. Alberty, Esq.
Alberty Law Office

West Virginia Bar [. D. No. 6987
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Fax: (800) 559-1565

Respectfully submitted,

JAMES HARRIS, DEFENDANT

OT Counsel for Petitioner ()
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26003, this 11 day of May, 2010.
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