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IN THE CIRCUIT COURT OF KANA~1HA COUNTY, WEST V1RGINlA 

M& J GARAGE A.'ND TOWING, INC., 
a West Virginia Corporation, 

Plaintiffs, 

v. 

THE WEST VIRGINIA STATE POLICE, 

Defendants. 

ORDER GRANTING DEFENDANTS MOTION TO DISMISS 

F1NDINGS OF FACT 

1. PlaintiffM & J Garage and Towing, Inc. is a West Virginia corporation engaged in the 

business of towing "Iehicles. 

2. Defendant West Virginia State Police is a statutorily-created agency charged with Ilthe 

mission of statewide enforcement of criminal and traffic laws with emphasis on providing 

basic enforcement and citizen protection from criminal depredation throughout the state 

and maintaining the safety of the state~s public streets, roads and highways." W. Va. 

Code § 15-2-12(a). 

3. In the process of fulfilling its statutory duties, Defendant maintained a «State Police 

Wrecker List" in anticipation of having to call for wrecker services in many instances, 

including circumstances which mayor may not be emergency situations. Sometimes the 

degree of severity of the accident or the urgency of the towing situation cannot be fully 

ascertained "on the spot" and the State Police need to be able to call an independent 

towing company to get the job done safely and quickly. 
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Pursuant to the poTicy, Plaintiff completed a «Wrecker Service Questionnaire" and 

certified that it met all applicable requirements of the Public Service Commission, 

administrative rule 150 CSR 9. 

5. Defendant received a complaint regarding its use of the Plaintiff s services. 

6. Defendant attempted to investigate this complaint pursuant to its policies and procedures. 

7. Defendant believes that Plaintiff refused to cooperate with the investigation. 

8. Defendant, in compliance with its policies and procedures, sent a letter to Plaintiff stating 

that Plaintiff had been removed from Defendant's "Wrecker List." 

9. P!aintifI and Defendant attempted to reconcile their differences through telephon~~. _, 

conferences and correspondence. 

10. Plaintiff filed the instant suit for mjunctive rellef requesting in part that Detendant cease 

and desist the practice of having and using a "wrecker list." 

11. Defendant rescinded the OPP 23-2 Wrecker List in early March of2009 and distributed 

notice of said rescission. 

,12. Defendant must have the ability to obtain the services of towing companies or wreckers 

under numerous circumstances. 

13.' Defendant appears to have tried to institute a fair and equitable policy for using wrecker 

services. 

14. In this case, Defendant's decision not to call Plaintifffor wrecker services has not 

prohibited Plaintiff from doing business with private individuals, private businesses, or 

other agencies. 

15. Defendant has the need for wrecker services in many instances that do not involve 
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e;mer,gency cIrcumstances ana tnereIore SllOUL<l not invOlve a 911 center. 

16, There is no absolute entitlement for Plaintiff to provide services to the West Virginia 

State Police. 

CONCLUSIONS OF LAW 

1. lllere is no statu!Ory prOtIibitfon to the West Virginia Stare Police creating or using a 

"YVrecker list." In fact, Defendant State Police implemented the use of its "wrecker list" 

pursuant to W. Va. Code § 2:4-6-12, wbich states the tot'io\Ving regarding the dispatching 

of emergency towing of vehicles and exceptions: 

(a) Every three years, the county commission of each county or the municipality ,., .. _ '0, 

operating an emergency telephone system or an enhanced emergency telephone 
system shall) in consultation with all public safety units, public agencies and all 
available towing services registered as common carriers.pursuant to the provisions 
of chapter twenty-four-a of this code, establish a policy that provides for the most 
prompt, fair, equitable and effective response to requests or dispatches for 
emergency towing services. 

2. Defendant has not violated any statute or rule either by using a "wrecker list" or not using 

a ~'wrecker list." On the contrary, W. Va. Code § 14-6-12 specmcally authorizes 

Defendant to work with the county commission to fonnulate an arrangement for the 

dispatching of emergency vehicles such as the "wrecker list" Defendants maintained. 

3. Plaintiff has no statutory right to be called by the West Virginia State Police to perform 

wrecker services. 

Defendant West Virginia State Police's Motion to Dismiss is hereby GRANTED. This 

case is DISMISSED and STRICKEN from the docket of the Circuit Court. 

The Clerk of the Court shall send a true copy of this Order to the following: 
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.I • .J:.JaVIU JUay, ill, l:sqUlre 
P. a.Box 636 
Moorefield, WV 26826 

.enrereo·ttus rz.,aay 01 May. LU\:.l{~I. 
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v lIgll1la uroneumecK 1"annam, .I!Squu-e 
Assistant Attorney Generals 
West Virginia State Police 
725 Jefferson Road 
South Charleston, WV 25309 

STATE OFWEST WlGINIA 
CllI./Nr(OF JCA~A1MIA. SS 

: 



CERTIFICATE OF SERVICE 

I, J. David Judy, III, counsel for Petitioner, do hereby certify that I have served the 

foregoing DOCKETING STATEMENT by mailing an original and nine copies thereof to the 

Clerk of the Circuit Court of Kanawha County, West Virginia, Cathy Gatson, at her address 

of Judicial Annex, 111 Court Street, Charleston, West Virginia 25301; and upon 

Respondents by mailing a true copy thereof to their counsel, Virginia Grottendieck Lanham, 

Assistant Attorney General, at her address of West Virginia State Police, 725 Jefferson 

Road, South Charleston, West Virginia, 25309, by U.S. Mail, postage prepaid, this the 
~f-21 day of August, 2009. 
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