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WEST VIRGINIA STATE TAX COMMISSIONER'S BRIEF 

I. 

INTRODUCTION 

·Tl:te---Heartwood Forestland Fund Partnerships O'WIl thousands of acres of property in West 

Virginia valued at $144,341,003.00 which they use to grow and manage standing timber. They were 

issued an assessment for unpaid business franchise taxes. The Heanwoods disclaimed liability for the 

taxes asserting that growing and managing standing timber was agriculture--which is not a taxable 

business under the business franchise tax. The circuit court agreed -with the Office of Tax Appeals that 

growing and managing standing timber is agriculture. Because the Office of Tax Appeals and the circuit 

court were in error, this O:>urt should reverse and direct the reinstatement the assessments. 



II. 

FACTS 

Each Heartwood is a foreign limited partnership qualified to do business in West Virginia that 

has acquired thousands of acres of commercial woodlands for investment, to provide current income 

from the management and operations of the woods, and to realize capital appreciation. Res. at 270. The 

primary product of the acquisitions and management is standing saw timber. Id The Division of 

Forestryhas certified the property as "managed timberlancf'thus receiving special managed timberland 

valuation for real property taxes. Id at 271.2 Forestland management plans are designed on a tract to 

tract basis to provide a competitive investment return while maintaining the tract and ensuring that after 

the management period the forest condition will equal or exceed pre-acquisition condition. Id at 270:' 
.. 

The Heartwoods have considerable authority over the trees to be cut by considering size, defects, and -

a mix of hard and soft mast-producing stems. Id at 271. 

The Heartwoods earn income by selling standing timber according to its management plan. Id 

None of the Heartwoods cut the timber or engage others to cut the timber on the Heartwoods behalfs. 

Id at 272. Instead, each conveys the right to cut standing timber to unrelated third persons, such as 

indepelldetrr loggers and sawmill owners, for money.ld Independent loggers buy the standing timber 

from each Heartwood, cut the timber on their own account, and sell the logs to wood processors. Id 

Also, some wood processors buy the standing timber from each of the Heartwoods and either cut the 

timber themselves or engage loggers to harvest the timber and haul the logs to mills. Id at 273. The 

l"'Managed timberland'" means "surface real property, except fann woodlots, of not less than ten 
contiguous acres which is devoted primarily to forest use and which, in consideration of their size, has sufficient 
numbers of commercially valuable species of trees to constitute at least forty percent norrnal stocking of forest 
trees which are well distributed over the growing site, and that is managed pursuant to a plan[.]" W. Va. CDde § 
11-lG2(b). 

2E.g, W. Va. CDde § 11-lG5(2)(B); § 11-lG7(a); W. Va. C.S.R § llO-lH-1 to -14 & Appxs. 1 to 6. 
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fIeartwoods pick the types of standing timber to sell and location of timber to be sold. Id at 271. To 

comply with "Best Management Practices," under West Virginia Code § 11-lG10(d)(1),each 

fIeartwood must approve any logger, must approve the location of any roads or improvements the 

logger may construct, and the manner and method of construction. Id at 273. A written contract 

conveys timber cutting rights with each Heartwood having a retained economic interest in the timber 

until cut, per 26 U.S.C (I.RC) § 631(b). 3 Id. at 272. The fIeartwoods are not subject to the State 

severance tax; the purchasers of the standing timber pay those taxes. Id at 271. 

In short, the Heartwoods' business in West Virginia consists of managing and sustaining timber 

on timberland theyo"Wll, and selling the standing timber. Id at 69-99. 

The West Virginia Tax Department assessed the Heartwoods a grand total of almost 

$3,000,000.00. 

Heartwood Forestland, 

Heartwood Forestland Fund II, 

Heartwood Forestland Fund III, 

Heartwood Forestland Fund IV, 

Total 

III .. 

$ 963,771.00 

$ 784,831.00 

$ 132,504.00 

$1,102,678.00 

$2,983,784.00 

STANDARD OF REVIEW 

"Interpreting a statute or an administrative rule or regulation presents a purely legal question 

subject to de naw review." Syl. Pt. 1, Appa/a£hianPcmer Co 'U State Tax Dep't, 466 S.E.2d 424 C:W. Va. 

1995). 

3 A retained economic interest "is possessed in every case in which the taxpayer has acquired by 
investment anyinterest in ... standing timber and secures, by any form of legal relationship, income derived from 
... severance of the timber, to which he mustlook for a return of his capital." Treas. Reg. § 1.611-1(b)(1). 
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IV. 

ARGUMENT 

A The agricultural and fanning exemption does not extend to forestry or growing 
timber. 

In addressing a statutory question,. "[ w]e look first to the statute's language. If the text, given its 

plain meaning, answers the interpretive question, the language must prevail and further inquiry is 

foreclosed." AppakuhianPcmer 01 'U State TCIX Dep't, 195 W. Va. 573,587,466 S.E.2d 424, 438 (1995). 

Thus, '''[ w]here, as here, the statute's language is plain, "'the sole function of the court is to enforce it 

according to its terms."'" West Virpjnia Uni'U HC$ps. 'U CAs~ 499 U.S. 83,99 (1991) (citations omitted). 

The Business Franchise Tax Act imposes a tax, interalia, for the privilege of doing business in 

West Virginia, W. Va. Code § 11-23-6, and defines doing business as 

any activity of a . . . partnership which enjoys the benefits and protection of the 
government and laws of this state, except the activity of agriculture and farming, which 
shall mean the production of food, fiber and woodland products (but not timbering 
activitJ1 by means of cultivation, tillage of the soil and by the conduct of animal, 
livestock, dairy, apiary, equine or poultry husbandry, horticulture, or any other plant or 
animal production and all farm practices related, usual or incidental thereto, including 
the storage, packing, shipping and marketing, but not including any manufacturing, 
milling or processing of such products by persons other than the producer thereof. 

Id § 11--23"3'(b) (8). The Heartwoods assert that they engage in agriculture and fanning and, thus, do not 

do business under the Act. However, the second sentence of West Virginia Code § 11-23-3(b)(8) 

provides, 

The activity of agriculture and farming shall mean such activity, as above defined, 
occurring on not less than five acres of land and the improvements thereon, used in the 
production of the aforementioned activities, and shall mean the production of at 
least one thousand dollars of products per annum through the conduct of such 
principal business activities as set forth in section ten, article one-a, chapter 
ele'ren of this code. 

Id § 11-23-3(b)(8) (emphasis added). In tum, West Virginia Code § 11-1A-10(b) (emphasis added) 

provides, a "person is not engaged in farming if he is primarily engaged in forestry or growing timber." 
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The Heartwoods are not engaged prirnarilyin agriculture since they are primarily engaged in forestryand 

gro-wing timber. Rec. at 273.4 Under the plain language of the Business Franchise Tax Act and West 

Virginia Code § 11-1A-10(b), the Heartwoods are liable for business franchise taxes. 

The Heartwoods claims are belied bya reading of West Virginia Code § 11-3-23 (b) (8) and § 11-

1A-10(b). However, if it is necessary to branch out beyond this argument, the Heartwoods are still left 

out on a limb. 

B. Timbering activity encompasses the growing, managing, and furnishing of 
timber. 

1. The camrmn rmtnirrg if the term; famirrg and ag;iculture do not include f0rf5try. 

"In the absence of any definition of the intended meaning of words or terms used in a legislative 

enactment, they will, in the interpretation of the act, be given their common, ordinary and accepted 

meaning in the connection in which they are used." Syl. Pt. 1, Miners in General Group'U Hix, 123 W. Va. 

637,17 S.E.2d 810 (1941), memdedonotkrgrounds byLre-N~eCo. 'U Rutkdg; 170W. Va. 162, 291 S.E.2d 

477 (1982). In Common usage, growing timber trees is notfarming. 

"In common usage, do we not ordinarilyregard farming and farm products as matters pertaining 

to the soil and to fields, and not to forests or timbered lands? Inquire of any farmer as to the quantity 

of land that he is cultivating or 'farming,' and he will probably answer solely in terms of 'cleared land.'" 

Cdlins 'U Mills, 30 S.E.2d 866,870 (Ga. 1944). Sreaiso Just-A-MereFarm'U P~430 P.2d 987,989 (Or. 

1967) ("we do not think that in common parlance the growing of trees for the purpose of producing 

lumber is regarded as an agricultural operation."); Robert Brothers, Respectfid F0rf5try, 8 In Context 46, 

46 (1985) ("Forestry is not Fanning"); Food and Agricultural Organization of the United Nations, 

4 In its Petition for Appeal, the undersigned counsel erred in stating the circuit court did not find that 
:Heartwood satisfied both criteria. "Certainly we understand that in writing appellate briefs, as in any human 
endeavor, errors and mistakes are only to be expected." State'U Watkins, 214 W. Va. 477, 480 nA, 590 S.E.2d 670, 
673 nA (2003) (per curiam). The undersigned counsel apologizes to all concerned for the error. 
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FarestryProjects cfthe UnitedNatians DerelaprrmtPrugram, 88 Unasylva (1968) ("Foresnyis not farming"); 

Charles H Floty, Orgctnizationc{ National FaYfSt Farre12 (Mar. 12, 1910) ("Forestry is not agriculture"), 

www.fs.fed.us/r6luma1publications/histoty/Floty1.pdf (visited Feb. 22, 2010); Treas. Reg. § 

31.3121(g)-1(a) ("The term 'agricultural labor' as defined in section 3121(g) .... [i]n general ... does 

not include services performed in connection with forestty, lumbering, or landscaping."). Cf W. Va. 

Code § 46-9-102(34) ("'Farm products , means goods, other than standing timber, with respectto which 

the debtor is engaged in a farming operation[.]"). Growing standing timber is not agriculture or farming 

and this Court should reverse the circuit court so as to ensure the plain language of the statute is 

enforced. 

2. Pertinent kwprmides that jaYfStry is not forming 

West Virginia Code § 11-23-3a(a) provides that "[aJnyterm used in [the Business Franchise Tax] -. 

shall have the same meaning as when used in a comparable context in the laws of the United States 

relating to federal income taxes, unless a different meaning is clearly required by the context or by 

definition of this article." The Internal Revenue Service Regulations state that "[a] taxpayer engaged 

in foresnyor the growing of timber is not thereby engaged in the business of farming." Treas. Reg. § 

L175-3r Trea. Reg. § 1.182-2 (same). 

3. Tirrhering is not limited to sererir7g 

Timbering is not limited to severing. While the circuit court 0 bserved a number of opinions that 

equate timbering with severing, Rec. at 578, these cases did not, and were not asked to, examine if 

severing were synonymous to timbering. "The mere fact that the Supreme Court has made an 

asswrption in an earlier case does not necessarily mean that it will subsequently render a hdding in 

conformity with that assumption when the relevant issue is squarely presented for resolution." Tristani 

'U Richmzn, 609 F. Supp.2d 423, 467 (W.D. Pa. 2009). 
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West Virginia Code § 11-23-3(b)(8) does not define timbering activity. However, 

A statute should be so read and applied as to make it accord with the spirit, purposes 
and objects of the general system of law of which it is intended to form a part; it being 
presumed that the legislators who drafted and passed it were familiar with all existing 
law, applicable to the subject matter, whether constitutional, statutory or common, and 
intended the statute to harmonize completelywith the same and aid in the effectuation 
of the general purpose and design thereof, if its terms are consistent therewith. 

Syl. Pt. 5, State 71 Snyler, 64 W. Va. 659, 63 S.E. 385 (1908). Thus, this Court recognized in GlenFalls 

Insuranre Ch71 Smith, 217 W. Va. 213, 224 n.l5, 617 S.E.2d 760, 771 n.15 (2005), "that where the 

Legislature consistently defines a term in a certain manner throughout the West Virginia Code, the term 

should receive a consistent interpretation where it has not otherwise been defined." 

West Virginia Code § 19-1B-3 (e) defines "timbering operations." Because West Virginia Code 

§ 19-1B-3(e) defines timbering operations, it deals with the same subject matter as does West Virginia 

Code § 11-23-3(b)(8), and the two statutes should be read in pari materia. "Statutes relating to the same 

subject matter, whether enacted at the same time or at different times, and regardless of whether the 

later statute refers to the former statute, are to be read and applied together as a single statute the parts 

of which had been enacted at the same time." Syl. Pt. 1,0u.ens-Illinois Ghss Ch 71 Battle, 151 W. Va. 655, 

154 S.E.2d 854 (1967). As this Court has said, "[aJlthough a particular body of legislation may not 

define a particular term contained therein, statutes relating to the same subject matter must be construed 

inpari rrateria, and not inconsistently with one another." BOOJ:rS 71 Wurz~ 205 W. Va. 450,463,519 

S.E.2d 148, 161 (1999).5 

West Virginia Code § 19-1B-3 (e) provides that timbering operations means "activities directly 

related to the severing or removal of standing trees from the forest as a raw material for commercial 

5T 0 be in pari materia, the statutes do not have to even be in the s arne chapter or title. Unite:i S faIB 'U 
Phornrn::tchanh, 91 F.3d 1383,1386 (10th Or.1996); State'U Kraus, 530 S.W.2d 684,687 (Mo. 1975); Phenix Ins. 01 
'U CityrfOrmha, 36 N.W. 522,526 (Neb. 1888); Bradley'U Bo:lrdrfCamtyComrrlrs, 890 P.2d 1228, 1231 (Kan. O. 
App. 1995); State'U Lefties, 600 N.E.2d 744, 746 (Ohio O. App. 1991). 
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processes or puzposes." Thus, timbering operations are not limited only to severing, they include 

antecedent "activities directly related to the severing or removal of standing trees from the forest[.]" 

"[T]he plain meaning of the words 'direcdy related to' connotes an uninterrupted, close 

relationship or link between the things being considered." Citycf A rmrillov Fermide, 19 S.W.3d 499, 501 

(Tex. App. 2000). An indispensable act, indeed, an act necessary or required before the severing of 

the trees is "directly related" to timbering. Sre GTE Seru 0Jrp. v F.CC. 205 F.3d 416, 424 (D.C Gr. 

2000) (defining, albeit in a non-timbering case, "directly related" as "necessary, required, or 

indispensable");Ja~ v State, 178 P.3d 396, 403 (Wyo. 2008) ("related direcdy' means indispensable); 

North Texas OperatingEngjna::rs Health Ben. Fundv DixieMasonry, 544 F. Supp. 516, 520 (N.D. Tex. 1982) 

("'direcdy related' if the job could not have been obtained or completed without them."). Thus, if the· 

Heartwoods must engage in antecedent actions without which the severing would not occur, those -

antecedent actions are "directly related to" the severing and are timbering activity See Stdte v CraNe, 

No.04-BE-17, 2004 WL 2913280, at ':-6 (Ohio Q App. Dec. 8,2004) ("In addition, the aggravated 

trespassing conviction was directly related to the victim's home, since trespassing cannot occur without 

entering the premises of another."). 

'1'he-Heartwoods engage in actions and conduct that are directly related to severing. Each 

Heartwood must approve any logger and the location of any roads or improvements the logger may 

construct and the manner and method of construction. Rec. at 271. Without such approval no roads 

can be built, and hence, no trees severed. Indeed, such ",[rJoads aredirectlyrelatedto the acquisition and 

disposal of the timber.''' Otseyv UrritedStates, 459 F.2d 495, 496 (0. 0.1972) (quoting UrritedStdf:ei 

'U Regpn, 410 F.2d 744, 746 (9th Gr. 1969)) (emphasis added). "Logging roads are an integral part of 

logging activities." LYe Wcxx1Prrxl. v Dep't c{Reu, 588 P.2d 215, 215 (Wash. 1978). Approving and 

building "are inextricably intertwined when, in the context of a road to facilitate logging, "'timber sales 
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cannot proceed without the road, and the road would not be built but for the contemplated timber 

sales.'" Cmtxhfold'll United States A rmy Corps cfErrfineeys, 154 F. Supp.2d 878, 902-03 (E.D. Va. 2001) 

(citations omitted). See also State'll Wat.te1S, 156 P.3d 145, 147 (Or. Q. App. 2007) ("The Smith 

Mountain section ... has several different uses .... Its primarypurpose is timber resource management, 

so there is a logging road system in the area to provide access to the timber resources."). 

Without granting permission to cut the trees, without selecting the trees to be cut, without selling 

the trees, without allowing for the building of logging roads to access the timber, none of the 

Heartwoods'trees would ever be severed. Thus, the Heartwoods' permission, selection, and selling, 

is directly related to severing since such permission, selection, and selling is necessary, required, or 

indispensable to the severing. The circuit court erred should be reversed. 

4. Tirrhring shauld Ix; defined in the context of the purpa;e and rf5ults of the 
He£l:rt7Plxxis J actiUties, that is the ser.ering standing tirrher and of supporting the 
tirrter industry . 

"In tax matters, it is the substance, not the form of a transaction that determines tax liability." 

HuntingJxJnPub. Co'll Car}, 180W. Va.486,491,377S.E.2d479,483 (1988). "This basic concept of Tax 

Law is particularly pertinent to cases involving a series of transactions designed and executed as parts 

of a unitaryplan to achieve an intended result." Kana'lPha Gas & Utilities Co'll CIR., 214 F.2D 685,691 

(5th OR 1954). "'[LJinking together all interdependent steps with legal or business significance, rather 

than taking them in isolation,' . .. Tax liability may be based on a realistic view of the entire 

transaction.'" CIR 'll Clark, 489 U.S. 726, 738 (1989). Thus, it is "well established ... the tax 

consequences of an interrelated series of transactions are not to be determined by viewing each of them 

in isolation but by considering them together as component parts of an overall plan." Crenshaw'll United 

Statts, 450 F.2d472, 475 (5th Gr. 1971). "[T]he individualtaxsignificance of each step is irrelevant when, 

considered as a whole, they all amount to no more than a single transaction which in pwpose and effect 
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is subject to the give tax consequence." Id at 476. 

The fIeartwoods sell their trees to obtain special tax benefits under I.RC § 631(b).6 However, 

"[i]t is essential that the consideration for the transaction [under LRC § 631 (b)], ... be contingent upon 

the severance of the timber[.]" Dy1lwxd, 342 F.2d at 252. "Where payments owing under timber 

contracts are payable in any event, regardless of the fact of severance there is no retained economic 

interest." Huxfard71 United States, 299 F. Supp. 218, 221 (N.D. Fla. 1969).1 Thus, to obtain § 631(b) 

treatment, the trees the Heartwoods sell have to be cut down. SreTreas. Reg. § 1.631-2(d)(2) ("if the 

right to cut timber under the contract expires, terminates, or is abandoned before the timber which has 

been paid for is cut, the taxpayer shall treat payments attributable to the uncut timber as ordinary 

income and not as received from the sale of timber under section 631(b)."). 
., 

Thus, viewed holistically, the cutting of the trees is a necess ary component of the end result the -~ 

fIeartwoods seek. The Heartwoods should not be allowed to artificially truncate the full reach and end 

of their conduct to avoid the tax consequences which their conduct-as a whole-generates. 

Moreover, the special tax benefits the Heartwoods obtain under I.RC §§ 631(b) are not to 

inure to the benefit of the taxpayer for the taxprz:p, but to the benefit of the ti:rrkr industry. "CDngress 

b~sto~ ... this [§ 631(b)] benefit upon timber owners in order to promote the timber industry." 

W~erCa 71 UnitedStates, 32 Fed. 0.80,140 n.96 (1994), re7ldonothergrounds, 92 F.2d 1148 (Fed. 

Gr. 1996). Accord DyJi'lNXXi, Inc 71 United States, 588 F.2d 467, 469 (5 th Gr. 1979) ("Section 631 is 

substantially the same as 117(k) of the Internal Revenue Act of 1939, added to that Act in 1944. 

Revenue Act of 1943, s 127,58 Stat. 21, 46-47 .. , . Section 117(k) was intended to promote the timber 

6See g::nerallyIRS Pvt. Ltr. Rul. 200151046 (Dec. 21, 2001). 

7 See ~ally Francine J. Lipman, No Mare Parking Lots: H awthe Tax Gxle Keeps T'Yf£S Out if a Tree Museum 
andParadise Unpaw:i, 27 fIarv. EnvtL L. Rev. 471, 485 (2003); Mark A Williams and Kent N. Schneider, Ti:rrkr 
DispaiJion: A Pri:n'Eron Ci:MiningFawrahle Tax Tro:tt:rrmt, 57 J. Mo. B. 24,28 (2001). 
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industry ... "); United State; 'U Bnmn Wood P113erzir.g OJ ., 275 F.2d 525, 528 (6 th Gr. 1960) ("Section 

117(k) ... was intended to promote a continuing timber industry .... "); Ouderkirk 'U CLR, TG Memo 

1977-120 (Apr. 27,1977) (same). Similarly, by invoking manage timberland valuation, the Heartwoods 

place themselves within the ambit of the purpose of managed timberland valuation, which "has been 

determined by the Legislature to conform: to the. reality of placing a value on natural resources that is 

compatible with both an equitable and long-term economic development of the forestry industry." In 

re Rifi;ini, 197 W. Va. 166,168,475 S.E.2d 166, 168 (1996). By engaging in activities within the ambit 

of § 631(b) and managed timberland valuation under West Virginia Code § 11-1G5(a)(2)(B), that is, 

by engaging in activities to promote the timber and forestry industry, the Heartwoods are engaging in 

timbering activities. 

C. The Heartwoods do not produce woodland products. 

West Virginia Code § 11-23-3(b)(8) does not define "woodland products."g However, other 

West Virginia law within the Tax Code and legislative rules relating to taxation does. This Court may 

employ these definitions here, as the definition of a term in one statute maybe employed in interpreting 

the identical word in another statute that does not define the word, Glen Falls Ins., 217 W. Va. at 224 

nJ5, 61Z S..E.2d at 771 nJ5, In re Cesar L., 221 W. Va. 249, 256, 654 S.E.2d 373,380 (2007) Oooking 

to definition of parent in West Virginia Code § 61-8D-1 (7) to supply definition of parent in West 

Virginia Code § 49-6-6 which did not define the parent), and this is especially appropriate here since, 

in more than any other area of the law, the Tax Code which should be viewed "as a coherent whole[,J" 

8Also withln the ambit of West Virginia Code § 11-23-3(b)(8) are food and fiber. The Heartwoods 
stipulated that they produce standing timber, not that they produce food or fiber. TImber is not used for 
producing fiber since timber refers only to the production of wood, sre, e.g, BwzHard'l£IXXiFlwring, Ire. 71 Uniml 
Stat15, 254 F. Supp2d 1349, 1356 (CI.T. 2003), rerJd On othergrrunds, 357 FJd 1262 (Fed. Or. 2004); Grrenhai[F 71 

TmmgDunbzrton, 453 A2d 1295,1297 (N.H 1982), Craddak Mfg Ca 71 Faison, 123 S.E. 535,536 (Va. 1924), 
and, of course, "wood is not a food for humans or other animals" Bernice G. Segal, C1Jemistry: Experim:nt and 
Throry 904 (1989). 
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Baum:r7.1 UnitedStates, 580 F.2d 863, 875 (5 th Gr. 1978), and "give[enJ ... as great an internal symmeny 

and consistency as its words permit." United States 7.1 aympicRadioand Tele7ision, 349 U.S. 232, 236 

(1955). Thus, because the Tax Code should not be seen as a conglomeration of disjointed statutes, but 

as a rational and cohesive whole,9 a court may look to the definition of a term in one section of the tax 

code to define that same or similar term a term in another portion of the code that does not define it. 

Sr:e UMWA 1992 Ben. Plan 7.1 Leckie Srmkeks Co:d Ca, 201 B.R 163, 171 (S.D. W. Va.) ("the Coal Act 

is part of the Internal Revenue Code and the term 'successor in interest' is used elsewhere in the Internal 

Revenue Code. The Court will give the term meaning consistent with the rest of the body of law in 

which it is found."), aJ!d, 99 FJd 573 (4th Gr. 1996). 

West Virginia Code § 11-1 G2(f) defines woodland products as things "such as nuts or fruit~ 

harvested for human consumption[.]" AaurdW. Va. CS.R § 110-1H-3.6. The Legislature plac~d this -_ 

definition of woodland products in the same chapter, article, and section as its definition of timberland 

and managed timberland. W. Va. Code § Il-lG2(a) & (b). Therefore, it was well aware of defining 

woodland products as producing edibles in the context of timber production. 

Further, West Virginia Code of State Rules § 110-lA-2.5.26.2 and 3 reads as follows: 
2.5.26.2 Wood Lot. - The term "wood lot" shall mean that portion of a farm in timber 
.bl!Uhall not include land used primary for the growing of timber for commercial 
purposes exceptthat Christmas trees, or nursery stock and woodland products, such as 
nuts orfruits harvested for human consumption, shall be considered farm products and 
not timber products. 

2.5.26.3 Woodland Products. - The term "woodland product" shall mean cut trees, 
firewood, posts, rails, splints, logs, limbs and similar wood products and hickory nuts, 
walnuts, beechnuts, butternuts, and similar edible nuts or fruits of woody plants and 
maple sap used in making syrup and maple sugar. 

9LisrK?r71 McCanless, 356 F. Supp. 398, 401-02 (D. Ariz. 1973) ("It is axiomatic that a true code-which 
Congress intended here to create- is primarilydifferent from statutes in that a comprehensive, cross-related scheme 
of laws is presented. No one section can be interpreted without reference to its place in the scheme of things."); 
SaahemNat. Gas Ca 'U United State;, 412 F2d 1222, 1266 (Ct. d. 1969) ("All the sections of the Code must be 

read togetherto avoid conflict and achieve a harmonious, rational result."); Ha'l2kim 'U UnitedStatr:s, 544 F. Supp. 
39,42 (S.D. Ohio 1982) ("the tax code must be read together as a whole"). 
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Even under the most liberal reading of the Code and State Legislative Rules (that is, excluding from 

woodland products the sole requirement that the product be edible by homo sapiens as required by 

West Virginia Code § 11-1C2(f)), "WOodland products extend only to "cut" trees. The Heartwoods 

claim they do not produce cut trees; but, instead, they claim they only produce 1£7£ standing trees. Rec. 

at 270. Hence, under the Heartwoods' own arguments, they do not fall within the agricultural and 

farming exception to "doing business" in the business franchise tax. The circuit court should be 

reversed. 

D. Even if the Heartwoods do not engage in timbering activity, they still are not 
exempt from the business franchise tax. 

Assuming for the sake of argument that the Heartwoods are correct and (1) that they do no~: 

engage in timbering activity; and, (2) that they produce woodland products, they are swInot out of the -

woods. They must still produce these woodland products through "cultivation, tillage of the soil and 

by the conduct of animal, livestock, da.i.ty, apiary, equine or poultry husbandry, horticulture, or any other 

plant or animal production and all farm practices related, usual or incidental thereto cultivation and 

tillage of the soil." W. Va. Code § 11-23-3(b)(8) . 

. 1b.e.plain meaning of cultivation and tillage refers to traditional fanning by the raising of crops 

byplowing and so-wing. Natiarmide Agribusimss Ins. Cb 71 Bj.er, Nos. 06-1604, 06-5421, 2009 WL 

890114, at '~9 (ED. Pa. Mar. 31, 2009) (citation omitted) (" '"Cultivate''' is defined as to 'prepare or 

prepare and use for raising or [sic] crops.'''); T0W7ShipofPiscatawty71 Spectra Energy, GvilAction No. 01-

4828 (FSH), 2008 WL 4534187, at'~ 5 (D.N.J. Oct. 7, 2008) (citation omitted) ('''Cultivating' generally 

means traditional farming. The word dictionary defines 'cultivate' to mean 'to prepare or prepare and 

use for the raising of crops."'); Cascadia Wtldlands Prrjea71 Goodrrun, 393 F. Supp.2d 1041, 1048 nA (D. 

Or. 2004) ("Merriam Webster's defines 'tillage' as the operation of tilling land. "Till' is defined in part 
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as "to work by plowing, sowing, and raising crops."'). 

While the Heartwoods mayreplant individual trees, clear vegetation, space trees for sunlight and 

moisture, clear weeds, and put in fire breaks, Rec. at 270, theydo not sow or till. Sre id. The 

Heanwoods engage in conservation-but conservation is not agriculture. " [1Jimber is not converted into 

a farm product by nomenclature, so also is it not so transformed, in our opinion, by commendable 

methods of conservation, reforestation and increasing production." Kirby Lurrix;r Corp. v Hardinlndep. 

Sci? Dist., 351 S.W.2d 310,313 (Tex. avo App. 1961). Srealso 29 CF.R § 780.208 ("Operations in a 

forest tree nursery such as seeding new beds and growing and transplanting forest seedlings are not 

farming operations."). Srealso U.S. StedMin. Co v Helton, 219 W. Va. 1,7 n.l0, 631-S.E.2d 559, 565 

n.l0 (2005) (quoting]. Hellerstein and W. H:ellerstein, State Taxation· 7hirdEdition, 4. 17(2) (d) (2004)..· 

(footnotes omitted)) (noting that the regrovving of tress is part of timbering-"even the timber industry -: 

(at least the large companies engaged in timbering) regwws the forests it cuts down."). 

Moreover, the Heartwoods do not raise crops; timber is not thought of as a crop. Sre Kirby 

Lurrix;rCorp. v Hardinlndep. Sch. Dist., 351 S.W.2d 310, 311-12 (Tex. Gv. App.1961) (dicta) ("Appellant 

urges that 'tree farming' is a new concept, developed over recent years, and hence timber grown in its 

forests s-r:tree farms' are technically 'crops'. There is respectable authority from which it could be said 

that trees as grown on the land involved are not 'crops' underthe statute."). Indeed, the veryetyrnology 

of agriculture, that is ag:;r or agri meaning "field," Benjamin L. D'ooge, E lerrmts c{Latin 1 (1921), 

substantiates that agriculture applies to a field not a forest. SreBo;dv Mitchell, 268 S.E.2d 252,254 (N.C 

Q. App. 1980) (noting "cases from other jurisdictions ... that if timber is being removed to provide 

a field for fanning, the work is agricultural."). 

Hence, agriculture, in its "'common and appropriate sense ... is used to signify that species 

of cultivation which is intended to raise grain and other field crops for man and beast.'" Great WEStern 
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MushrrornCo. v Industrial 0Jrnrrtn, 82 P.2d 751,752 (Colo.1938).10 Afield is "an open land area free of 

woods," Webs"ters New Cdl.egjateDictionary 427 (1973), the exact opposite of the kind of area that the 

Heartwoods utilize, and standing timber is not a crop as a standing timber tree cannot be harvested 

annually and still be afforded I.RC § 631(b) treatment. Thus, even if the Heartwoods do not timber, 

they do notfarm or engage in agriculture either. Srealso Syl. Pt. 2, Wzlson71 Rijjle, 87 W. Va. 160, 104 

S.E. 285 (1920) ("A verbal, indefinite, and thoroughly infonnal contract bywhich an owner of forest 

land, in consideration of the clearing and fencing of a portion thereof by the other party to the contract, 

agrees to cultivate it, when cleared, for a certain number of years, and yield to such other one-half of 

the crops, creates a term of years in the party clearing and fencing the land, and obligates the owner 

thereof to cultivate it[.]" The Heartwoods cannot prevail and the circuit court should be reversed. 

E. The Heartwoods should not be allowed to characterize theirbusiness as forestry 
on the one hand for property tax putposes, versus agriculture on the other hand 
for business franchise tax putposes. 

The Division of Forestry grants the Heartwoods special timber management treatment which 

reduces their property taxes. 'The reduced property taxes on managed timberland axiomaticallyincreases 

the return on timbering activities. SreJanet E, Milne, Tirri:er Taxes: A critique if the NorthemFarestLands 

Q;uncilsrTax..Recomm:ndations, 19 Vt. L. Rev. 423, 475 n.23 (1995). 'The Heartwoods, though, nowwant 

to claim that they are not engaged in forestry, but agriculture. 

If the Heartwoods are engaged in agriculture, they should seek farm use valuation-and not 

managed timberland valuation-and in that way attempt to avoid the business franchise tax. But that 

path would be fatal to the Heartwoods. Under the Code and the Code of Legislative Rules a farm 

lOSrealsoO'Neil1Prrxi. CmlitAssJn'U Sdmoor, 302 N.W.2d376, 379 (Neb. 1981) (citationornitted) (defining 
crops as '''[p Jroducts of the soil, as are annually grown, raised, and harvested."'); Ircquois Gas Transmission S)5.J 

'U Kqiansk~ No. CV 91034975S, 1996 WL745844, at'~ 5 (Conn. Super. Q. Dec. 17,1996) (same); Cdiin;'U Mills, 
30 S.E.2d 866, 870 (Ga. 1944). 
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cannot consist of land «used primarilyin commercial forestry or the growing of timber for commercial 

purposes[,]" W. Va. Code § ll-1A-3(f); nor is agriculture "commercial forestryorthe growing of timber 

for commercial purposes" under the Code of State Rules. W. Va. C.S.R § 110-lA-2.5.1. 

« A party may not accept "the benefits of a transaction or statute and then subsequently takE e ] 

an inconsistent position to avoid the corresponding obligations or effects.'" InreRobb, 23 F.3d 895, 898 

(4th Gr. 1994). Sreaiso TffimiconMed hla SJ5. Corp. 7) GreenBayPcukagjnglnc,. 687F.2d 1032, 1034 (7th 

Gr. 1982). In other words, "[f]or tax purposes, the taxpayer cannot eat his cake and have it too[,]" 

Sciormn7) CLR., 204 F.2d 562, 565 (4th Gr. 1953), "by designing transactions to take advantage of the 

tax and regulatory benefits of ownership without also having to bear the tax burdens associated with 

those benefits." Jennifer A Simmons, OJrnment,The Missouri Use Tax: Mauhing the Burdens to the Benefits . 

o/Ow1ership 70 Mo. L. Rev. 269,288 (2005). This, though, is precisely what the Heartwoods are doing 

here. 

When the Heartwoods' conduct benefits them by granting them special tax benefits, such 

conduct, they agree, is managing timberland. But, when the Heartwoods' conduct does not benefit 

them, that is, makes them liable for the business franchise tax, then they are engaged in agriculture-even 

though t;he.y.cannot claim farm use valuation for their property. The Heartwoods have the benefit of 

special property tax valuation because they are foresters and are entitled to managed timberland 

valuation, and the Commissioner does not dispute the legitimacy of such valuation-but that is the extent 

to which the Heartwoods are entitled to special state tax treatment. The circuit court erred and this 

Court should reverse it. 

F. The Heartwoods position results in an unfairness and absurdity contrary to 
legislative intent. 

If this Court has to depart from the plain meaning of the statute, the path the circuit court 

charted does not lead it out of the woods. A court has "a duty to 'avoid whenever possible [an 
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application] of a statute which leads to absurd, inconsistent, unjust or unreasonable results.'" Peters 71 

Rz"ws Edge Min ,_ W. Va. __ ,_,680 S.E.2d 791,807 (2009) (quoting State 71 Kerns, 183 W. Va. 

130, 135,394 S.E.2d 532, 537 (1990)) or a result "that is demonstrably at odds with clearly expressed 

[legislative] intent to the contrary." UnitedStates 71 Crabtrre, 565 F.3d 887, 889 (4th Gr. 2009). 

Under the circuit court's reasoning, if a partnership or corporation owns more than five acres 

of land or sells more than $1,000.00 of timber per annum it is exempt from tax. Under this logic, a 

partnership that owned only four acres of land and sold $999.99 of timber would be liable for franchise 

tax, while the Heartwoods, because of their massive holdings and income would be exempt. But, the 

business franchise tax is imposed on the privilege doing business in West Virginia and in respect of the 

benefits and protection conferred. W. Va. Code § 11-23-6. Therefore, under the Heartwoods theory. 

the partnership or corporation that O"W11S more property, that makes more money, and enjoys the ~. 

benefits and protections of the State, will not paya Franchise Tax that a partnership or corporation that 

o-wns less property, makes less money, and benefits less from the privilege of doing business and using 

the services of the State will have to pay. The OTA and circuit court rulings are demonstrably at odds 

with the intent of the business franchise tax and should be reversed. 
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v. 

CONCLUSION 

This O:mn should reverse the circuit court. 
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