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No. 35495
IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

EDITH NEZAN, in her capacity as Personal
'Representative of the Estate of MARGARET
O’'BRIEN ' A

Appellant, Plaintiff Below,
Ev.

ARIES TECHNOLOGIES, INC. and SHASHI
SANWALKA, in his capac;ty“of ,eg

: Representative of the Estate ©
SANWALKA SRR

Appellees, Defendants Betow

"" BRIEF 'OF AePELLEé"s

Appeal from the C;rcunt Court of Kanawha County
Honorabte Louis H. Bloom,
. Crwl Actlon No 08 ‘

Appellees (Defendants tn the court beiow), Shash: Sanwalka, in his capacity as

legal representative of the Estate of Adltya' Roy valka (“Shashi Sanwalka”), and

Aries Technologies, Inc. (“Anes) (coltectlvely “Appellees or "Defendants”), by and

through their attorneys, hereby f le thls Bnef of \ s in this appeal from the Order
Granting Defendants Mottons te D:smtss entered byv the Circuit Court of Kanawha

County, Judge Louis H. Bloom on September 16‘ 2009 (the “Final Order"). In the Final

Order, the Circuit Court properly dlsmlSSEd thls a on in its entirety because (1) the

West Virginia long-arm statute does not penmt servn upon Shashi Sanwalka as the

personal representative of a forelgn estate (2) the C' ‘urt lacks personal jurisdiction over

both Shashi Sanwalka and Arles, and (3) in the ;g}tgresgg of justice and the convenience




of the parties, these claims are more properly heard in an alternative forum pursuant to
the doctrine of forum non conveniens as codified at West Virginia Code § 56-1-1a. Like
both Defendants, Appellant Edith Nezan (“Appellant” or "Plaintiff*), the personal
representative of the Estate of Margaret Q’Bn‘en, i;s a__. citizen of Ontario, Canada. This
appeal relates to an action filed relating to an air_plane crash that occurred near Atkins,
Virginia, killing two Canadian crtlzens who were travehng from Buttonville, Ontario,
Canada over the United States en route to Flonda and ultimately, the Bahamas. The

couple made an unplanned landlng |n Charleston West Virginia and then took off the

next day before crashing |n V|rg|n|a Because t. ' "ls no basis for the assertion of

personal jurisdi¢tion over Defendants In West Vlrglnla, and further because Ontario,
Canada, is a more convenlent, a!t_ern__a_tlve f_Qr__le, the Elgal Order should be affirmed.

. BACKGROUND

A. Introduction
This action arises out of a March 16 2008 airplane crash that occurred near
Atkins, Virginia, killing the pllot Adltya Roy Sanwalka ( ‘Roy Sanwalka”), and the only

passenger, his girlfriend, Margaret OBrlen (“O Brlen") Both Roy Sanwalka and

passenger O'Brien were resudents of Ontarlo Ca da They departed Buttonville
Airport in Ontario, Canada on March 14 2008 |n a Mooney M20C Ranger aircraft, tail
number C-FRSK (the “Mooney"), headlng for a planned vacation in the Bahamas. The

couple had no intention of stopplng in West Vlrglnla On the day before the crash, the

couple elected to land in West V|rg|n|a because of lnclement weather. The next day,
the couple took off from West Vlrglnla and flew into Vlrglnla where, shortly after radio

notification to an air traffic controller in Atlanta Georgla that there was icing on the

wings, the airplane crashed near Atkins, _Virg_lnla, kr!_l_lng both occupants.




Plaintiff is the mother of passenger O’Brien, who filed this action on behalf of
O’Brien’s Estate, an estate established and administered in Ontario, Canada. Both
Defendants likewise are residents of Ontarip, Canada -- one an Estate established and
administered in Ontario, Canada that has no assets in West Virginia and the other an
Ontario corporat_ion that has never had any contact with this state. The selection of this
forum is blatant forum shopping because none of the parties reside in or have any
relationship to West Virginia, the cause of actlon dld not arise in West Virginia, none of
the witnesses and none of the evrdence is Iocated |n West Virginia, and West Virginia

has no interest in this actlon S|mply put th|s |s an actron that belongs in Ontario,

Canada -- an available and more convenlent and' efficient forum to resolve this
damages action between _q;ttz_e_n_s Q_f _that prgyrnge that directly implicates the
administration of two estates that have p_een e'stapliéhed and are being administered

therein.

B. Parties
Edith Nezan a Canadlan cmzen brlngs th|s actlon in her capacity as Personal
Representatlve of passenger OBrlen who was a res|dent and citizen of Ontario,

Canada. (R. at 4, 1M 1-2) The Appellees/Defendants in this action are Aries

Technologies, Inc (“Aries) an Ontarto Canada corp ratlon and Shashi Sanwalka, an
Ontario resident and crtlzen, ln h|s capacrty as Legalx Representative of the Estate of
Roy Sanwalka, who was a res|dent and crtlzen of Ontarlo Canada at the time of his
death. /d. 11 3-4, Roy Sanwalkas Estate ls berng adm|n|stered in Ontario, Canada,
and the only contact Shash| Sanwalka has ever had W|th the State of West Virginia in
his capacity of Legal Representatlve of the Estate of Roy Sanwalka is to authorize his
counsel to make filings see_klng the drsmrssa_l of ,th_gs action. (Affidavit of Shashi
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Sanwalka (“Sanwalka Affidavit”) ] 6-7, attached as Exhibit 1 to Shashi Sanwalka’s
Motion to Dismiss (R. at 22)) Likewise, the Estate of passenger O'Brien was
established under the laws of Ontario, Canada and is being administered in Ontario,
Canada. (R. at 4, 1 3.) Shas_hi Sanwalka does not regularly do or solicit business or
engage in any other persistent course of conduct or derive substantial revenues from
goods used or consumed or services rendered in West Virginia and does not have an
interest in, use or possess real property |n West Vrrginra (Sanwalka Affidavit [ 9-10,

Exhibit 1 to Motion to Dlsmlss (R at 22)) Shasnl Sanwalka has been appointed

personal representative of Roy Sanwalkas Estate rn Ontarro Canada only. He has

never been appointed nor recognrzed as an ad strator or representative of that
estate in West- V|rg|n|a nor could he because that Estate has no assets in West

Virginia.

Roy Sanwalka lived and worked rn Ontarlo Canada Id. 4. Roy Sanwalka did
not conduct or solicit busrness or engage ln any other persrstent course of conduct, or

derive any revenues from goods used or consum:'d or services rendered in West

Virginia and did not have an mterest rn or possess' real property in West Virginia.

Id. 11 11-12. The only contact between Roy San ka and the State of West Virginia is

that while prIotrng an alrcraft over West Vlrgrnla on March 15, 2008, on his way from
Buttonville, Ontarro Canada over the Unlted States en route to Florida and, ultimately,

the Bahamas, Roy Sanwalka made an unplanned landrng in Charleston, West Virginia

due to bad weather, where he refueled and remarned until resuming his flight the
following day. Id. 1 13. At the tlme of the accrdent Roy Sanwalka was vacationing with

his girlfriend O'Brien. Roy Sanwalka was not employed by Aries, the owner of the



Mooney. The Estate of Roy Sanwalka does not have any assets located in West

Virginia and has not sought a_ppointment of an ancillary administrator in West Virginia.

Aries has neither reg_ist_er_ed nor qpali;fieq tg do business in West Virginia, does
not conduct or solicit business or engage in any other persistent course of conduct or
derive any revenues from gooés used or co_nsugncg or services rendered in the State of
West Virginia, and does not have an int_e_reat [n use or possess real property in the

State of West Virginia. (R. at 52 1 8 ) In fact Anes has never done business in West

Virginia. The only contact Al ies ever had W'..... V|rg|n|a before the filing of this

Action was the unexpected landmg of the Mooney whlch Aries awned, in West Virginia

when it was being piloted by Roy Sanwalka wha A s traveling on vacation with his
girlfriend. /d. 13. Contrary to Plalntlff's mlstaken asserhons Pilot Roy Sanwalka was

not an employee of Anes and was nelther perf [ |ng services for nor conducting

business on behalf of Arles at the tlme Plalntlff has not and cannot offer any evidence

to the contrary.

All of the parties in this action ate citizens of Ontario, Canada. (R. at 4, |1 1-4.)

None of the part"ies are reSIdents or cntlzensof the Unlted States let alone West Virginia.
Id. 9 1-4.

C. Pilot License and Alrcraft Reglstratlon

Roy Sanwalka held a Canadlan prlvate pllot Ilcense which he both trained for

and obtained in Ontario, Canada (AfF daV|t of r Garrow (“Garrow Affidavit”) [ 10-

11, attached as Exhibit 2 to Shash| Sanwalkas Motlon to Dismiss (R. at 22).) Roy
Sanwalka'’s latest Canadlan Medlcal Certlﬂcate regardmg his pilot license was issued on

May 24, 2005. /d. {10. ch_S_anwa!ka qyy_n__eq 50% __of Defendant Aries, the Ontario



entity that owned the Moqney. /d. i1l 12-13. The other owner is also a Canadian
citizen. The Mooney was ligepsgd and certiﬂgg;eg by Transport Canada and was kept
at Buttonville, Ontario Airport. /d. Tri City Aero, located in Kitchener, Ontario, Canada,
performed all of the maintenange on thg Mooney Id 1[ 14. All of the annual inspections
of the Mooney were performed in Ontario Gar‘tada‘;;vahd all of the maintenance records

for the Mooney are mamtamed at Tn City Aerq in Kltchener Ontario, Canada. /d.’

D. ll-Fated Trip to the Bahamas '

The vacationing Canad;an couple, Roy > anws 'lga and passenger O’Brien, were

flying the Mooney from Buttonville Ontarlo 0 ‘er} Ih . United States to- the Bahamas.

(Sanwalka Affidavit ] 13, Exhrbtt 1 to Motlon to Dis s (R. at 22).) The couple was not

planning on landing or staymg |n West Vrrgima {d On March 14, 2008, the couple flew

in the Mooney from Buttonwlle Ontarlo to Bu; v'lo ln‘;;rnatlonal Airport. The next day,

the couple departed Buffalo New York en route t" ‘Jacksonvnue Florida when they

encountered inclement weather ln West Vlrglma : d then diverted and landed at

Charleston, West Vlrglma

Affidavit, which is Exhibit 2 to ; 'otfon to Dlsmlss'(" §: 'l'_;2) )

According to the prelimlnary lnvestmtaﬂon _port authored by the National

Transportation Safety Board (“NTSB"), the Mooney tock off on March 16, 2008 at 10:30

a.m. from Yeager Airport, Charleston West Vtrgmta neadmg towards Craig Municipal

Airport, Jacksonwlle Florlda Id The supp!emental NTSB Factual Report dated August

21, 2009 (attached to Plalnhff’s Motlon to Supplemr Ang;yRecord (R. at 87)) confirms that

all of the relevant commqmgaﬂqns bgm{egn ,t_hG ggggased pilot Roy Sanwalka and

' Tri City Aero is not a party to this case nor afﬂltated wuth any of the Parties. Thus, contrary to Plaintiff's
claim, any documents or mformatzon from it weuld need to be obtamed through judicial process.




governmental flying authorities occurred by telephone or radio with individuals located
outside of the State of West Virginia. Sp,eciﬁcally, pilot Roy Sanwalka contacted
Raleigh, North Carolina Automated Flight Service Statlon to obtain a weather briefing
and to file a flight olan. Contrarg to Plaintiff's aeeegtton, the filing of an IFR (instrument
flight rules) flight plan was not_l a prerequlslto to Ellgt Roy Sanwalka being permitted to
take off that day. Pilot Roy Sanwalka 'was not r‘;‘egvulred to file a flight plan at all.
Moreover, as conceded by Plalntltt’s expert, there vlras no prohibition against VFR
(visual flight rules) flights on March 16 2008 when the Mooney departed Yeager Airport.

See Brief of Appellant, at 4 5 (Mr Burgess opmes that pilot Roy Sanwalka would have

been told that “VFR flight rules were not recom' : d) Thus, pilot Roy Sanwalka did
not need to file an IFR fllght plan o take otf that day l

Following takeoff, prlot Roy Sanwalka rec ive

d elr traffic control instructions and

guidance from the air traff‘ c control centers |n lndlanapolls Indiana and then in Atlanta,

Georgia. The Mooney was ln crurse fllght at 6 200‘feet when Roy Sanwalka contacted

the air traffic control center ln Atlanta Georgla_ repo ,/,d airframe icing and requested a

lower altitude. (Prellmmary lnvestlgatlon Report vEXhlhli B to Garrow Affidavit, which is

Exhibit 2 to Motion to Drsmlss (R at 22)) B e the airplane was flying at the

minimum sector altitude for that Iocatlon the alr traff ¢ controller gave the pilot a 30

degree left turn.’ Id. “The controller asked the pllot "j ;_'e would like a climb to 8,000 feet

and [Roy Sanwalka] responded that he would ’About three minutes later, [Roy

Sanwalka) advised the controller that he was losm altrtude The controller told him to

rnaintain whatever altitude he could and adv sed m of the location of the nearest
airport. There were no further commumcatrons from ihe airplane.” I/d. At the time of the

last few radio cornmunlcatlons the alrcraft was over Vrrgmra Likewise, the nearest
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airport was Iocated in Virginja. The Mooney crashed in Jefferson National Forest, near
Atkins, Virginia shortly after the last radio commurrtgation with the controller. /d.

E.  Motions to Dismiss |

Shashi Sanwalka and Arles each moved to d|sm|ss this Action on the grounds of,
inter alia, lack of personal junsdrctlon |mproper venue or forum non conveniens.
Shashi Sanwalka further sought d|sm|ssal on the grounds that West Virginia’s long-arm

statute, W. Va. Code § 56 3 33 does not a t & suit in West Virginia against a

non-resident personal representatrve of a deqeased 'non-reS|dent individual. In support

of their Motlons to Dlsmlss Shashr San maI‘ v "'Arles submitted Affidavits that

demonstrated that neither of them had suff|0|ent contacts with West Virginia to permit

the exercise of junsdlctlon over them and fu.' ', ' at the evidence and witnesses
relevant to this matter may not be found |n West Virg |a but instead are predominately
located in Ontario, Canada o |

Plaintiff filed a Brlef |n opposrtlon to Sanwa|kas Motion to Dismiss, which

attached three ‘purported “expert 'reports entlfed -.'as Affidavits.  Plaintiff neither

submitted any factual afﬂdavrts regardmg any contacts with West Virginia by Shashi

Sanwalka, Roy Sanwalka or _, V€ o conduct discovery.

Prior to oral argument the Court |ssued r dated June 30, 2009 requiring
that the partles brief the lssue of whether frginia’s long-arm statute even

permitted service upon the personal representa """of: a foreign estate. Both parties

fully briefed that issue, and oral argument was held on July 10, 2009. During the oral
argument, the Court confi rmed that the lssues ralsed by the two Motions to Dismiss had

been thoroughly briefed and further that the Court completely understood the issues.

Both sides were presented a fu|| opportunlty to pre ' '_'t argument




The Motions, Briefs, and argument est_ablish the following uncontroverted facts:
(1) Shashi Sanwalka, an Ontario citizen, has been appointed in Ontario as the personal
representative of the Estate of Roy Sanwa!ka, whlch estate is being administered in
Ontario; (2) Shashi Sanwalka has not been appolnted nor sought appointment in West
Virginia as the personal representatlve of Roy Sanwalka s Estate; (3) Aries is an Ontario
corporation that has never conducted busrness |n the Unrted States and has no offices,

employees or assets in the Unlted States Iet alone In West Virginia; (4) Plaintiff is an

Ontario resident, who was appomted |n Ontano as the personal representative of the

Estate of a deceased C|t|zen of Ontarro, whrch E " \s being administered in Ontario;?

(5) the crash occurred in V|rg|n|a and (6) aII wrtnesses and documentary evidence

regarding this matter are Iocated 0ut3|de West Vlrglrna predominately in Ontario with

Georgia, and North Carolina.

other possible withesses or evrdence in Vrrgrma' Indlana
F.  Final Order o

By Order dated September 16 2009 the C|rcu|t Court, Judge Bloom dismissed

the case in its entrrety holdrng that (1) the Court dr "'ot have personal jurisdiction over

either Defendant, Shashi Sanwalka or Arresv due to thelr lack of contacts with West

Virginia; (2) the West Vrrglnra Iong-arm statu"?: 'S "not permit service upon Shashi

Sanwalka; and (3) West Vrrglnra rs not an approprlate 'forum under the doctrine of forum

non conveniens as codlfred W Va Code §56 1 1a The Court made clear that each of
these three holdlngs provrdes a separate and rndependently sufficient ground for the

dismissal.

2 Subsequent to the filing of this case, Plaintiff sought and obtained appointment as Ancillary
Administratrix of the Estate by the County Commrssron of Kanawha County, West Virginia.
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I DECISION BELOW

1. The Circuit Court properly dete_r_mined that the West Virginia long-arm
statute does not authorize service upon the p'ersonal representative of a foreign estate.

2. The Circuit Court properly determlned that it lacks personal jurisdiction

over either Shashi Sanwalka or Arres because ne_’ her has sufficient “minimum contacts”
with West Virginia.

3.  The Circuit Court preperly exer_‘

ed '__ts discretion and determined that
Plaintiffs Complaint should be dlsmlssed on the' ‘baSIS of forum non conveniens

pursuant to West Virginia Co e § 56

l. STANDARD OF REVIEWk

The standard of revrew of the Crrcmt Court S|

a two-prong deferentral stanqard :of revrew [This Court]
review[s] the Final ‘Order' and t e disposition under

America, 194 W.a. 186, '460 ISE2d 1 (1994).

ri'uled in part on other grounds,

Mitchem v. Kirkpatrick, 199 WVa 501 (1997) A 'rc?uit court’s decision to invoke the

doctrine of forum non convenlens W|II not be I( ersed_unless it is found that the circuit
court abused its discretion. “) . o i
IV. ARGUMENT

The Circuit Court in its Final Order properly dismissed this action in its entirety

because (1) the West Virgir\i'a,tgng;arrr_t statute doesnot permit service upon Shashi
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Sanwalka as the personal representative of an Ontario estate, (2) this Court lacks
personal jurisdiction over either Shashi Sanwalka or Aries, and (3) under the doctrine of
forum non conveniens, the public and private interest factors strongly weigh in favor of

dismissal in favor of an alternatwe forum 1 e, the ceurts of Ontario, Canada.

A. The West V|rg|n|a Long-arm Statute Does Not Permit Service Upon
the Representatlve of an Out 0 3

The Circuit Court properly dlsmlssed th|s 'Actlon against Shashi Sanwalka for

lack of’ personal Junsdlctlon because the ge ‘ A 'Vlrglnla long-arm statute, W.Va.

t Virginia against the personal

Code § 56-3-33, does not authonze a suut ‘in Wes

Furthermore, Defendants are

meaningless. This is lmprope':

At common law, "[n]othmg |s better settled than that letters testamentary or

letters of administration have no |ega| operatl the state from whose court they

02 WL 31828646 at *7 (S.D. W

issue." Glucksberg v. Pola .I No C VAA3 :99-01;

Va. Dec. 16, 2002) (quotlng Harrlson on. Wills and Administration § 200(1)). "It follows

as a necessary corollary from thls pnncnple n executor or administrator who

qualified in another state or junsdlctlon can nelther sue nor be sued as such in any other

state or jurisdiction.” Id.- The We_st_ V|rg|n|aSup me Court has long followed this

common law rule.®

% See Welsh v. Welsh, 136 W. Va 914 924, 69 S.E. 2d 34 40 (1952) Joseph v. National Bank, 124 W.
Va. 500, 21 S.E.2d 141, 142 (1942); Curl v. Ingram, 121 W. _Va." 763, 6 S.E.2d 483, 484 (1939) Wmn/ng
v. Silver Hill Oil Co., 89 W. Va. 70, 108 S.E. 593, 594-95 (19
S.E 710, 711 (1895) Cfuml/shs Admrv Shenandoah
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West Virginia’s general !ppg-arm _statgte (W. Va. Code § 56-3-33) provides that:

The engaging by a non-resident, or by his or her duly
authorized agent in any one or. more of the acts specified in
subdivisions (1) through (7) of this subsection shall be
deemed equivalent to an appomtment by such non-resident
of the Secretary of State, or his or her successor in office, to
be his or her true and lawful attorney upon who may be
served all Iawful process in‘any’ actron proceeding against
him or her, in any circuit court In this. state, including an
action or proceedmg brought' by"a non-resident plaintiff or
plaintiffs, for a cause of actlon € n or growing out of
such act or act : :

There is no mention of executor or admlnlstrator of an estate in this provision. Within

this Section, “Non re3|dent" |s det’ ned as

/' unincorporated
e state or resident
ent to engaging in
des a non-resident
m, partnership or
ate subsequent to

any person other than
associations, who is not a
who has moved from the '_

any of said such act o'r act"__ SRai

W. Va. Code § 56-3- 33(e)(2) On__c;e_ agaln,nelth "r':e:xecutor nor administrator of an

estate is mentioned.

In addition to the general IOngQarm st tute, West Virginia also has two other long-

arm statutes covering specrt: ic actlvmes .., ope rj'bf motor vehicles (W. Va. Code

§ 56-3-31) and acting as a barl bo ' dsman'(W _‘_al  § 56-3-34). In stark contrast to

the general long-arm statute both the motor Vehlcle_operator and the bail bondsman

long-arm statutes expressly provrde for serwce of process upon not only the

nonresident motor vehicle operator or ba|I bondsman but also on the motor vehicle

operator or bail bondsmanis admmlstrator ad _atnx executor or executrix in the

see also, e.g., Strawder v. Thomas 846 SW2d 51 63 Ct. App. 1992); Palmer v. L.E. Leach
Co., 60 F.R.D. 602, 604 (D. Vt. 1973) ' .




event the nonresident dies. . . ," W.Va, Code §§ 56-3-31(c) & 56-3-34(c). Despite the
fact that the definitions of “Non-resident”' in the motor vehicle operator and bail
bondsman long-arm statutes are matenally |denucai to the one in the general long-arm

statute, the general long-arm statute does not con am this language. Compare W. Va.

Code § 56-3-31(g)(3) wrthW Va Code §56- 3- 33 -e)'(l ’)

In analyzing this statutory scheme the C;rcunt Court properly concluded that:

The West V‘rglma long-arm st' @ does not provide

Id. (quoting Phillips v. Larfys Drlve—ln Phannacy’ mo' ‘220 W. Va. 484, 486 (2007)). The

Circuit Court properly concluded that

All three statutes concem actlons by ncn-resndents in this
state, which subgect such rjo reside gsemce of process
within this state for the p “of parsonal jurisdiction.
Thus, failure of tne Leglsl' ' i de language covering
service of process over a n dent gcedent’s personal
representative in the long-arm statute indicates a purposeful
act on the part of the Legl§la

Id. at7-8.

The C;rcunt Court’s decns:on is not enly supporied by the plain language of the

long-arm statutes but also comports fully wth the ommon law. “Apart from certain

limited circumstances, West Virglma has not ge erally:authonzed foreign executors to

sue and be sued in Iocal courts " Glucksberg 2002 WL 31828646 at *8; see also

Holsten v. Massey, 200 W. Va 775 786 490 s.* §§4, 875 (1997) ("a statute will be
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read in context with the common_ Iaw unl_gss_yi; clearly appears from the statute that the
purpose of the statute was to change the common law"). The general West Virginia
long-arm statute does not mclude executors admimstrators or personal representatives
within the definition of "nonres;dents subject to jurlsdm’uon and there is nothing in the
statute to even remotely suggest any lntent tq change the common law regardmg
personal representatives. _Seg qucksg?e{g; 2002 WL §1828646 at *8; W. Va. Code §
56-3-33(e)(2). e

Likewise, the West V:rgmsa Gode sectlon relat g to Trusts and Estates provides

s.; n his capacity as personal -

obate to the clerk of the county

commission of any county of West Vlrginia vherein ancillary administration is

sought, the nonresident lndlwdua s appoln d y'West Virginia as an ancillary

administrator of a nonresndent decedent's assets sltuate in West Virginia.® See W.

Va. Code § 44-5-3(a)(1), (c) Such Ianguage w d bg unnecessary if the general long-
arm statute already permgggq ggtsggg ggnerally aggmst foreign administrators or
executors. o

Elementary canons of statutory conétructmn qmre that these statutes, which
relate to the same subject matter, be construed i

rmony, with the specific staiutes

taking precedence over the general statute Sea Carvey v. West Va. State Bd. of

Educ., 206 W. Va. 720, 731 527 S E 2d 831 842 (19 9) This Court must also adopt a

construction that gives meanmg tc an provnsmns of the' statutory scheme. Belf v. Cole,

172 W. Va. 383, 385, 305 SEZd 340 342 (1' 3). Thus, §56-3-33 cannot be

* Shashi Sanwalka has not sought ancillary admlmsxratlon in We§g Virginia and has not submitted letters
here, nor could he hecause Roy Sanwalka had no assets In West Virginia.
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interpreted to reach personal representatives or executors and render the specific
jurisdictional provisions in §§ 44-5-3, 56-3-31, and 66-3-34 mere nullities. Accordingly,
in the absence of a statute expressly providing that an out-of-state personal
representative may sue or be sued in Weét yir_giﬂnia, §hashi Sanwalka lacks standing to
represent the Estate in West Virginia co,_l_.rr,__tsl and n_}r.nay not be sued there. See
Glucksberg, at *9 & n.9. o

The Circuit Court also properly relected Plarntlff’s assertion that West Virginia’s

‘wrongful death” statute confers ]UI‘ISdICtIDn agarnst foreign executors and

administrators. The sectrons establlshlng a ca" e 0 ction for wrongful death do only

that, i.e. establish a cause of actlon they do not\confer jurisdiction. Moreover, the

references in the wrongful death” statute to ca _:' esf' of action against executors or

administrators are necessary to create the cause of_ actron even as to estates being

adrninistered in West V|rg|r||a Plalntlﬁ’s proffered . atutory interpretation violates these

fundamental canons of constructlon

Accordingly, there i is no basrs for overturnlng the Clrcwt Court’s ruling that:

| roy__r_de for service of
s of nonresidents
~for the purpose of
sidents, while so

Because the Leglslature falled to"
process on the personal represe
under the West Virginia long-arm sta
personal Junsdrctron over . such’ n
providing in other statutes of srm bject, it purposely
intended its exclusion. As such the Court concludes that
the West Virginia long-arm” does not: provide personal
jurisdiction of the Defendants in the abo ) action.

(Final Order (R. at 91) at 9, )
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B. The Circuit Court Properly Held That Neither Shashi Sanwalka Nor
Aries are Subject to the Personal Jurisdiction of the Courts of West
Virginia

1. West Virginia Courts Do Not Have Personal Jurisdiction Over
Defendant Sanwalka

On a nonresident defendant's motlon to dlsmiss for lack of personal jurisdiction,
"it is the plaintiff's burden to estabI|sh sufflment facts upon which a court may exercise
jurisdiction." State ex rel. Bel[ Atlantlc-West Vzrglnla v. Ranson, 201 W. Va. 402, 414,

497 S.E.2d 755 767 (1997) The Court may rule on the motion upon the pleadings,

affidavits and other documentary ev1dence s b |tt d, g___n which case the plaintiff has the

burden of making a prrma facue showrng of pe 'al"j:'urisdiCtion or it may conduct a

pretrial evidentiary hearlng, |n WhICh case the p ntlff bears the burden of proving

jurisdiction by a preponderance of the evrdence Sﬁ 'ld . Town of Fayetteville v. Law,

201 W. Va. 205, 209, 495 S E 2d 843 847 (1997) "'Where the nonresident defendant

offers affidavits supportrng |ts motlon the plalntlff ‘ay not stand on its pleadings [but]

must come forward with affldawts or other proper ewdence detailing specific facts

demonstrating that the court has jurlsdlctlon over t e defendant " State ex rel. Bell

Atlantic-West Virginia, 201 W Va at 415 497.S E, d_at 768; accord Lane v. Boston

Scientific Corp., 198 W. Va 447 452 481 S 753 758 (1996) ("In ruling on a
motion to dismiss for Iack of personal jurlsdlctlon the allegations of the complaint,

except insofar as controverted by the de_ At aff‘ davit, must be taken as true."”

(emphasis added)) (quotlng Wolf v Rlchmond Co: Hosp Auth., 745 F.2d 904, 908 (4th

Cir. 1984).
It is well-established Iaw that "’junsd|ct|on cannot be asserted over a defendant

with which a state has no contacts na tres and no relatlons Easterling v. Amernican
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Optical Corp., 207 W.Va. 123, 129-130, 529 SEZd 588, 594 - 595 (2000). "[IIn each
case the reasonableness of a §t§tes Q?SS;TC_IgQ of jurisdiction over a nonresident foreign
corﬁoration must focus on a quélitative analysis of the foreign corporation's contacts
with the forum state.™ Id. (quotmg NorfoIkS Ry Co. v. Maynard, 190 W.Va. 113, 116,
437 S.E.2d 277, 280 (1993)) |

This Court in Abbott V. Qwens-Coming Flberglass Corp., 191 W.Va. 198, 444

S.E.2d 285 (1994), set forth a two-prong analy’

o dvetermmmg whether a circuit court

has personal jurisdiction over a nonres dem defandﬁmqr foreign corporation:

A court must use a two-stap app p when analyzing
whether persanal ;urlsdic;tlon exists over a foreign
corporation or’ other nonreadent. first step involves
determining whether the defendant's  actions satisfy our
personal jurisdiction statutes set forth in W. Va. Code, 31-1-
15 [1996] and W. Va, Code, 56-3-33 [1996]. The second
step involves determining wheth;\, the defendant's contacts

personal jurisdiction over a nonres|dent who engages m one of following seven acts:
(1) Transacting any busin f ssin this state;

(2)  Contracting to supply serwces or thmgs ln this state;

(3) Causing tortlous lnjury by an act or omissmn in this state;

(4) Causing tortlous lnjury in thls state by an act or omission outside this state
if he regularly does or sol;cns busmess of engages in any other persistent
course of c:onduct or derives subst ‘tg_avi revenue from goods used or
consumed or’ semces rendered in thls state

(5) Causing m)ury m ﬂ‘HS state to any person by breach of warranty expressly
or impliedly made in the sale of g_o' ds utside this state when he might
reasonably have eXpected such pérson to use, consume or be affected by

17



the goods in this state: Provided, That he also regularly does or solicits
business, or engages in any other persistent course of conduct, or derives
substantial revenue from goods used or consumed or services rendered in
this state;

(6)  Having an interest in, using or pos___sessing real property in this state; or

(7)  Contracting to insure any person, property or risk located within this state
at the time of contractrng

W. Va. Code § 56-3-33(a).

The statute cautions however that'

giction is based solely upon the

provisions of § 56-3-33(a), |t may be asserted as tb a cause of action that "aris[es]

: ns (1) through (7). W. Va. Code

from or grow[s] out of" the ac:» specrfred rn

§ 56-3-33(b); see also Lane 198 W Va at 458 481 S._E.Zd at 764 (personal jurisdiction

cannot be asserted under the statute where the nta ts between West Virginia and the

defendants are incidental and unrelated to the_cause ofactron)

maintenance of an action |n the forum does not offend tradrtronal notions of fair play and

substantial justice.” /d. (quotlng Hodge v. Sands Mfg Co 151 W.Va. 133, 150 S.E.2d

793 (1966)).
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“[Tlhe critical element fqr determining mininium contacts is not the volume of
activity but rather ‘the quality and nature of the activity in relation to the fair and orderly
administration of the laws.” [d. (quoting Norfo[ks Ry. Co., 190 W.Va. at 116, 437
S.E.2d at 280 (quoting Intgfnat[onal ;Shoe' Co V. Washington, 326 U.S. 310, 319
(1945))). Moreover, fore%eéhi!ity'is‘aj necessary ‘prerequisite to the assertion of
jurisdiction, and, in this reg:a"i'd' ““‘t‘he for"esee?:’lb‘ilifyi that is critical to due process analysis

. is that the defendant's conduct and connectlon w1th the forum State are such that he
should reasonably anttcxpate bemg haled lnto court there ™ Id. (quoting Hill v. Showa

Denko, KK, 188 W.Va. 654 657 425 S E2d 609 612 (1992) (quoting World-Wide

Volkswagen Corp. v. Woodson 444 U, S 286 297 (1980)))

Plaintiff's Complamt asserts that tms Cou t h : S personal jurisdiction over Shashi

Sanwalka as personal representatlve of the estate'ofiRoy Sanwalka due to pilot Roy

Sanwalka’s alleged commlssmn of tomous gt Virginia that caused O’'Brien’s

death in Virginia, invoking ]urlsd;ctlon undet § 56—8-3i_’>(a)(3).5 Moreover, despite the

fact that Defendants submltted factua! aff dayﬂt as to ;he lack of any contacts, Plaintiff

did not present any contrary factual ev‘ dence R

It is undisputed that Shashl Sanwalka has had no contacts with West Virginia,

(see Sanwalka Affidavit ﬂﬂ 7-10 attached ,’a‘ j""w‘lt 1 to Shashi Sanwalka’s Motion to

Dismiss (R. at 22)), other than h|s causmg ﬂllngs m thls Action. In fact, he is not even

5 Plaintiffs Complamt does not even al!ude to the poss:b;hty that either Roy Sanwalka or Shashi
Sanwalka transacted any business in thns state, contr” cted 1 ) SUJ ply services or things in this state, had
an interest in, used or possessad real property in this state, or coptracted to insure any person, property
or risk located within this state at the time of contractmg I'he omplaint similarly does not even suggest
that either Sanwalka regularly did or sohclted businéss, or engaged in any other persistent course of
conduct, or derived substantial revenue from goods used or med or services rendered in this state.
in fact, neither Sanwalka has done any of these thmgs - (Se Sanwalka Affidavit, 1{] 9-12, attached as
Exhibit 1 to Motion to Dismiss (R, at 22)) Thus it is plaip that none of the subsections of § 56-3-33(a)
other than subsechon (3) can possrbly app y to confer junsdk tion,
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alleged to have committed apy acts in West Virginia. Moreover, the only contact
between pilot Roy Sanwalka}gf,‘q the State of West Virginia is the single, unplanned
landing in West Virginia on Maffch 13, 2003 and ggbsequent departure the following
day. Seeid. f13. Itis this l?ﬁ? contact UPOH which Plaintiff seeks to rely as a basis for
jurisdiction. R )

Plaintiff's attempt to manufacture junsdlctlon |n this state, while creative, simply

cannot withstand even the most curso v soruti

inclement weather caused the crash m V"rglma.' " Plaintiff's baseless contention that the

y factuaE support and belied by the

decision to take off doomed tw'e ﬂlght is v i '" :
fact that the aircraft tra\;eled for more thaﬁ 30 mmutes: ‘and left West Virginia airspace
before it crashed. IR

Lastly, In re Oil Sp;ll by Amoco CO[’dlZ off Coast of France, 491 F. Supp. 170
(N.D. 1II. 1979), cited by Plamt;ff is comple V'Iy Vap osite. In that case, the district court
asserted Junsdlctlon based upon the defeneants havmg; "transacted business within the

state" within the meaning of the long-arm statute Rressiy disavowing reliance on the

"the commission of a tortlous act wnhm the state N the Iong arm provision comparable to

the one on which Pialntlff re les See td at 1'1 74:.‘ There is, however, absolutely no



evidence that Shashi Sanwalka, Roy Sanwa!ka or Aries ever transacted business in
West Virginia, and Plaintiff does not even allege to the contrary.

b. Assertlon of Jurisdiction Against Shashi Sanwalka
Would Not Comport with Federal Due Process
Reqmrements c

The Circuit Court properly held that even if the West Virginia long-arm
statute was satisfied, the exermse of persona| jurlsdlct|on against the Defendants would
violate due process, hoIdlng that -

Even viewing aII allegahons |n the Plaintiff's Complaint in the
light most favorable to the Plalntlff the’ connection of the
Defendants to West Virginia, as 0 the airplane crash
giving rise to the above ¢ause of : is tenuous at best.
Although the decedent Roy Sanwalka, landed the airplane at
Yeager Airport in Charleston, West Virginia, and then the
next day, before'takmg off, refue‘ rplane and filed a
flight plan, it is unlikely that the minimal contacts
with West Virginia satisfy federal due progess. Furthermore,
the airplane crash occurred in Virginia, not West Virginia,
and thus, Virginia is where’ ve cause actually
accrued. Also,, it [|s] unl|ke - that decedent’s brief
contact with West Virginia made it .re eable that he could
be haled into court in West Virginia, Thus, under federal due
process and, based on the tenuous jcts of the decedent
with West Virginia and the con those contacts with
the airplane crash givmg rise to { tion, it would be unfair
and unjust to reqwre the Def ants_to. defend the above
actlon in this state, - SR

(Final Order (R. at 91), at 9 :10

As dlscussed above federal due process concerns mandate that this Court may

assert jurisdiction over a nonreS|dent defendant only when the defendant has the

requisite “minimum contacts” wuth West V|rg|n|a such ___that the maintenance of an action

in the forum does not offend tradltlonal notlons of falr play and substantial justice.”
Easterling, 207 W. Va. at 130 529 S. E 2d at 595 (quotlng Hodge, 151 W.Va. 133, 150

S.E.2d 793). Initially, the court must determlne that the defendant has ties or
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connections to fhe forum state "by whicn the defendant purposefully avails [him]self of
the privilege of conducting activitiés within th§ forum State." Pries v. Watt, 186 W_Va.
49, 51, 410 S.E.2d 285, 287 (1991) |

The minimum contacts determmatlon however requires inquiry not only into the
"precise nature” of the defendgmt,’s contacts mih the forum, but also "the relationship
of these contacts with the Causé of aétibn and ‘a:’\’I.Veighing of whether 'the nature and

extent of the contacts . between the forum and the dafendant . satisfy the threshold

demands of faimess." vae" v' Maheswaran; 201 WVa 502, 506, 498 S.E.2d 485,

489 (1997) (quoting Presbyt i Unlv Ho‘* D, , 654 A.2d 1324, 1330 (1995))

(emphasis in original)). This relatlo’nshlp betw , tnrum contacts and the cause of

action must be such that |t is foreseeable that the‘ defendant would be sued in the forum

and reasonable ‘to expect hlm to defend there : S ia'sferlmg, 207 W. Va. at 130, 529

S.E.2d at 595

Further, “[a] court mus con3|der the burden on the defendant, the interests of the

forum State, and the plalntlff’s Interest in obtam g rehef It must also weigh in its

determination ‘the mterstate judlmal syste s mte tm obtaining the most efficient

resolution of controvermes aandr ' nterest o} the several States in furthering
fundamental substantive soc1a| pohcles ol Pﬁes 186 ‘W Va. at 51, 410 S.E.2d at 287
(quoting World-Wide Vo}kswagen Corp 444 u. s‘ at 292)

In order to exercise specn‘" c jurlsdlctlon over the defendant the action must arise

out of the defendant's contact mth the fo "m ;ee Helicopteros Nacionales de

Colombia, S.A. v. Hall, 466 U S 408 41 4 n 8 (1 984) Estate of Fraser v. Smith, No. 04-
22191-ClV, 2007 WL 5007084 at *11 (speczf’c junsdlctlon requires a causal connection,

not mere relation, beMeen the defendant‘s forum contacts and the cause of action).

22; :



There can be no dispute that neither Sheshi Sanwalka nor the Estate 'created in
and by Ontario law have any contacts with West \/irginia. Thus, Plaintiff must seek to
impute Roy Sanwalka’s contacts, from this siqgle, unplanned stop, against the
administrator of his Estate. Plaintiff's atternpfr fails.

in the first instance, pilot Roy Senwalka‘e brief unplanned stop in West Virginia
as a result of bad weather does not constltute "purposeful availment” of the benefits and

privileges of conducting actrvmee there Mo Sovar s discussed above, the accident

certainly was not caused by a drd no; ari se from gny of Roy Sanwalka's contacts with

West Virginia. Mamtammg thls'actron agal te in this State therefore offends

traditional notions of fair play and substantte 2, and this Court may not exercise
specific jurisdiction. o B |

This becomes clear beyond peradventure n one considers the factors set

forth in Pries. Litigating these cla;ms rn thrs State would impose a significant burden on

Shashi Sanwalka when he ‘and !evant witnesses are in Ontario,

Canada, and the few remalnlng wrtnesses are ‘scattered throughout states other than

West Virginia. See mfra Pa IV 06 W gi a:‘ has no interest in this action
between nonresident partles reg‘ardmg an accrdent !D another state. See id. The
Plaintiff's interest in obtalmng r ;"her state is centered in Ontario,

Canada, where passenger O Brien res ded and was a;'cltrzen and does not depend on

this action in West Vrrglnia . Moreover | "the inte "‘tate judicial system's interest in

obtaining the most efﬂcrent resolutron of contmversr 3; and the shared interest of the
several States in furtheung fundamental subst intiv e social policies" is not served by

having West Virginia adjudrcate thls actlon'between nonresidents when it can be

resolved more efficiently i m a Junsdrctlon that has a' ‘Eonentlally greater interest in the

23



case. Seeid. All of these facto_r__si further bolster the conclusion that specific jurisdiction
is lacking.

In order to exercise general jurisdiction over the defendant on a cause of action
that does not arise from the def._en.dant's. activities in the forum state, the defendant's
activities in the forum state must be both continuous and systematic." See id. at 415-
16. As explained supra, Shashl Sanwalka has no contacts with West Virginia, and the

only contact between Roy Sanwalka and the”St ter of West Virginia is this single

unplanned landing in Charl,'__',\ ton\' West Vlrgmla due to'bad weather, where he refueled,

telephonically filed a fllght p|an and remalne until Tes rrung his flight the following day.

(See Sanwalka Affidavit 1]1] 11 14 attached as Exhibit 1 to Shashi Sanwalka’s Motion to
Dismiss (R. at 22)) Obwously, th|s smgle t"?does not constitute the kind of
continuous and systemic actlwty that would support genera| jurisdiction. In sum, there

is no basis for this Court to a’sert pers nal ju i ¢ oover Shashi Sanwalka, and the

claims against him must be dlsmlssed

2.  This Court Does Not Ha: e Por:

Plaintiff's’ claim agalnst Ar|es |s based excluswely upon a theory of vicarious

_ liability based upon the act 'ns of pllot R y S "".':alka This claim is erroneously

premised upon the contention that Roy Sanwalka wasJ an employee of Aries. In fact,
Pilot Roy Sanwalka was not an employee of A , w__s vacationing at the time of the

accident and clearly was not performlng serwces for nor conducting business on behalf

of Aries. Moreover, because the contacts of | oy Sanwalka are insufficient to establish
personal jurisdiction agamst hlm or h|s Estate the same contacts imputed to Aries

cannot support jurisdiction _aga!_r]st |t_._
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It is clear that neither We_st yirgini_:a_’s_ long-arm statute nor due process is
satisfied with respect to Ari_e_sg _Ari_es has never transacted any business in this state,
never contracted to supply sery,ioes or things in thrs State, did not cause tortious injury
by an act in this State, did not.cause tortious tnjury in this State, and does not have an
interest in, use or possess real property in thls State Aries, in fact, has not taken any
actions in West Virginia. Thus the Iong -arm statute rs not satisfied.

West V it is clear that the exercise of

Because ‘Aries has no contacts wrt i |a

jurisdiction over Aries wg_gld_ grolate .t_hg Due Process Clause. See World-Wide

Volkswagen Corporation 3 v W d onv 44 286 (1980). In World-Wide
Volkswagen, the United States .Supreme Court hsld' at ‘[tlhe Due Process Clause of

the Fourteenth Amendment ||m|ts the power court to render a valid personal

judgment against a non- resrdent defendant v Id at 291 In World-Wide Voikswagen,

the Supreme Court found that the exer“'v ' al jurisdiction violated the Due

Process Clause where:

) Oklahoma. They
there. They avall
and benefits of
1ere either through
sonably calculated
cord show that they
tail to Oklahoma
tly, through others,
market. In shor,
n-on one, isolated

Plaintiffs carry on no actrvrty wh_,'
close no sales and perform_no sel
themselves of none of the "priv
Oklahoma Iaw They solicit no k
sales persons’or through adve;
to reach the State Nor does the

respondents seek to base ]UI”IS )
occurrence and whatever inf s’ can be drawn
therefrom: the forturtous circ )ms “that a single Audi
automobile, sold in New York--to New York residents,
happened ta suffer an accrdent whrle‘-_ passing through
Oklahoma. = ¢ .. '

Id. at 295.
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The facts of this case are similer - Aries carries out no activity whatsoever in
West Virginia, makes no sales ahd performs nQ services here, and does not avail itself
of the privileges and benefits _of. West _Virgir_t_ig. Iaw, and the Mooney, owned by Aries,
which was certiticated and maintained in Ontario. _Canada was flown by an Ontario
resident, who was |ntend|ng tQ ﬂy over the varlous states on his way to the Bahamas,

when it was diverted unexpectedly lnto West Vlrg is before resuming its voyage before

crashing in Virginia. Under World—Wlde Volkswagen, Aries is clearly not subject to
personal jurisdiction of thls Court ;

C.  The Circuit Court Properly Exercjsegl its Discretion to Decline to
Exercise Jurlsdlcﬁon Un‘d ,e of Forum Non Conveniens.

Beginning with the 2003 enactment of the sub equently repealed § 56-1-1(c) of

interest.

See Judrcral Hellh Iese La"""‘ i

which held that the anrleges and Immumtles Clause f the United States Constitution

_:galnst a resident defendant, the

legislature repealed § 56- 1 1(c) 7 In |ts place ' effectlye June 7, 2007, the legislature

codified the doctrine of forum non conve ] Ve: t Virginia Code § 56-1-1a. See

® Section 56-1-1(c) provided that "a nonresrdent of the state may | not bring an action in a court of this state
unless all or a substantial part of the acts or omrssr N 3 to the claim asserted occurred in this
state." W. Va. Code § 56-1-1(c) (repealed) '

™ After § 56-1-1(c) had already been repea|ed the Supreme Court of Appeals of West Virginia held that
the statute was constitutional as applled to nonreS|dent defe ants See In re FELA Asbestos Cases,
222 W. Va. 512, 665 S.E.2d 687 691 (JuIy 2, 2008) :
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Savarese v. Allstate Ins. Co., 223 W. Va. 119, 123 n.8, 672 S.E.2d 255 (2008)
(explaining that § 56-1-1a was enacted in response to decision in Morris).

Section 56-1-1a provides that: N

(a) In any civil action if a court of this state, upon a timely written

motion of a party, finds that in the interest of justice and for the

convenience of the partles aclaim ora ou[d be more properly
heard in a forum out3|de '[hIS stat‘x e

convemens the court shal! ccnsid

&) Whether an alternate forum eXIStS m whlch the claim or
action may betned R .

(2) Whether mamtenance of the clalm or actgcn in the courts of
this state would work a substantlal m] tice to the moving

party;

(3)  Whether the alternate forum, as a r, It
the parties or othefwise, can exercise 1u
defendants properly jomed to

tof the submission of
n§dlctlon over all the

(4)  The state in wh!ch the pla tiff(s) reside; -

(5) The state in whi h the cause of actlon accrued

(6) Whether the balance of the private mterests of the parties
and the pubhc interest of the state oredpominate in favor of
the claim or ‘action being brought .in an alternate forum,
which shall mclude consaderatl_ } e ;'axtent to which an
injury or death resulted from acts’ or omissions that occurred
in this state. Factors relevant’to th ate interests of the
parties mclude, but are not. to, the relative ease of
access to sources of proof; avai)a ity of compulsory

~ process for attendance of unwmmg itnesses; the cost of
obtaining attendance of wnlhng witnesses; possibility of a
view of the premises, if a view wou!d be appropriate to the
action; and all other prachcal problems that make trial of a
case easy, expedltlous and lnexpenS| j_.» Factors relevant to




the public interest of the state include, but are not limited to,
the administrative difficulties flowrng from court congestion;
the interest in havmg localized cantroversies decided within
the state; the avoidance of unnecessary problems in conflict

of laws, or in the applrcatron of foreign law; and the
unfairness of burdening crtlzens in an unrelated forum with

jury duty;

(7)  Whether not granting the stay or dismissal would result in
“unreasonable duplloatron or prolrferatlon of litigation; and

(8)  Whether the a|ternate forum provrdes a remedy

W. Va. Code § 56-1-1a (emphasrs added)

This statutory forum non conven/ens provrsron srgnrt” cantly expands. the

availability of the doctrine. Whereas at common I‘aw. a party seeking-a dismissal on the
grounds of forum non conven/ens had to demonstrate that West Virginia had only a
"slight nexus" with the subject matter of the swt and that an alternative forum existed

where the case could be "trred substantrally more |nexpensrvely and expeditiously,”

244 (1990) (emphasis added) overruled on other grounds by State ex rel. Riffle v.
Ranson 195 W.Va. 121, 464 S E 2d 763 (1 995) and superseded by statute, W. Va.

Code § 56-1-1a,® sectron 561 1a drrects that a court shall decline to exercise

jurisdiction upon a finding that |n the |nterest Of leStI and for the convenience of the

parties a claim or action would be more properly heard in a forum outside the state,”
§ 56-1-1a(a) (emphasrs added) Moreover whlle under § 56-1-1a the availability of an
alternate forum 'is still a factor to consrder rt |s no Ionger required that the forum be

"substantially" more mexpensrve and expedrtrous |n whrch to litigate. See W. Va. Code

® Although Tsapis is described on Westlaw as drsagreed wrth by State ex rel. Mitchem v. Kirkpatrick, 199
W.Va. 501, 485 S.E.2d 445 (1997), Mrtchem merely recognrzed the distinction between Tsapis and other
cases under common law appllcab|e to rnterstate forum nion ¢onveniens analysis prior to the enactment of
§ 56-1-1a, and the statutory Iaw W. Va Code § 56 1 1(b) a lrcable to intrastate transfers. See id. at
504, 485 S.E.2d at 448. : R
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§ 56-1-1a(a)(1). The relative expense of litigating in the alternative forum is to be
considered, of course, but the statute directs that a court considering this factor
determine only whether the balance of interests "pr_ectominate" in favor one forum over
the other, ie., a preponderance test, a_nd goes- .not require that the difference be
substantial. W. Va. Code § '56-’1-1a(a)(6) |

AIthough the d|st|nct|ons between the new statutory doctrine and the prior
common law doctrine are lnterestlng, |n the |nstant case, they are academic. In this

case, not only do the |nterests of justlce and the"convenlence of the parties compel the

conclusion that th|s action- wo ..,d be more p I'rard in Ontario, Canada, where all
parties reside, but it is aIso clear that West Vlrglnl.a."has. no nexus with the subject matter
of the suit and that the case can be tned both su.” :tantlally more inexpensively and
substantially more expedltlously |n Ontano B

Indeed, suits by forelgn plalntlffs relatlng to forelgn aviation accidents present the
quintessential case for the appllcatlon of the doctnne of forum non conveniens, and

numerous courts have so held See e g Plper A"I ”ﬂaft 454 U.S. 235 (1981); Satz v.

McDonnell Douglas Corp., 244 F 3d 1279 (11th Clr 2001) Lueck v. Sundstrand Corp.,

236 F.3d 1137 (Sth Cir. 2001) Krywcky v Scandmawan Airlines Sys., 807 F.2d 514 (6th

Cir. 1986); Baumgart v. Falrch/ld Alrcraft Comp, 981”'?:F 2d 824 (5th Cir. 1993) cert
denied, 508 U.S. 973 (1993) The fact that the accldent here occurred in a foreign state
as opposed to a foreign natlon does not make |t any Iess foreign for purposes of forum
non conveniens analysis. e | o

Moreover, while the ba]ance is weighted in favor of the forum choice of a
resident plaintiff, the statu_te expressly states that thls "preference may be diminished

when the plaintiff is a nonresident and the causeof action did not arise in this state." W.
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("[T]he central purpose of any fo_rum non convepiens inquiry is to ensure that the trial is
convenient,” and "when the horne forum is chosen, .it is reasonable to assume that this
choice is convenient [but w]hen the plaintiff is foreign . this assumption is much less
reasonable."); Loney v. E I Du Pont De Nemours & Co 886 F.2d 628, 634 (3d Cir.

1989) (presumption of Iess deference to a nonreS|dent plaintiffs choice of forum may

only "be overcome by a strong showmg of co veni

Plaintiff's argument that her chorce of forum ls entltled to great deference based

upon her theory that acts of egligence oc ur ed |n West Virginia misstates both the

facts and the law. Sectlon 56 1 1 prowdes that plalntlffs choice of forum may be

diminished where, like here (1) PIalntlff IS a non-

" SIdent and (2) the cause of action did

not arise in this state.” As drscussed |n detail supra, neither of the West Virginia

contacts on which Plalntlff relles _the optlonal f|||n of a flight plan and the uneventful

take-off from Yeager Internatlonal Alrport,ﬁ'caused f.Bnens death, and thus, as the

Circuit Court correctly heId her cause of actlon cannot as a matter of fact, be said to

arise in West Virginia for purposes of determlning the deference due to her forum

choice under the forum non convenlens statute

Thus, the Circuit Court correctly held t __ .;t_g 3

The Plaintiff | |n the above actlon isa Canadlan resident, as
was the decedent of the estate PI aintiff represents. Thus, for
purposes of forum non gonveniens statute, the Plaintiff is a
nonresident. | Furthermore ‘as ‘stated above, it is
questionable whether the cause of actlon in this case did in
fact arise in the state,  As such under the statute the
preference provrded to Plamtlff’s cholce of this state is the
forum to bnng her action |s diminlshed

(Final Order (R. at 91), at 11)
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Moreover, even if O'Brien's degth could be deemed to have been caused by
negligent acts in West Virginia, no cause of action arises from any such negligence until
injury is suffered as a result. Neghgence without damages is simply not actionable.

Plaintiff cites in vain to authonty for the proposntlon that venue is proper and that
at least part of cause of actlon can be consudered to "arise” not only where and when
the cause of action accrues and becomes actlonable i.e., where and when the Plaintiff
suffers injury, but where any of the elements of Ihe cause of action took place,

notwithstanding - the fact that the cause of ta ‘|on ltsef does not arise and become

actionable until damage is suffered See McGwre v' thzs;mmons 197 W. Va. 132, 475

{em Bros., 156 W. Va. 693, 195

S.E.2d 132 (1996); Wetzei Co Sav & Loan | 9,
S.E.2d 732 (1973); Guyan Motors Inc v Wd/fams; 133 W. Va. 630, 57 S.E.2d 529

“Lpan and Guyan Motors, Inc., this

(1950). As set forth in Wetze! Company Savm 7s a

was the case under West Vlrg mas pnor venue statute West Virginia Code § 56-1-2

(repealed by Acts 1986, c. 170) whlch exv ess "':“'ded that "[a]n action . . . may be

brought in any county whereln the cause of actaon or any part thereof, arose .

Defendants acknowled "'e that m McG"‘ ire, this Court continued to apply this line

of authority "using Wetzel County as [lts]‘vgwde " See McGwre 197 W. Va. at 136-37,

475 S.E.2d at 136-37. ln that case thls u‘rt d"'d’: not consider the effect of the

intervening change in the venue‘statute which the Leg|s|ature repealed in 1986 and

replaced with the current statute tha’t S|gn|f cantly mits the statutory language laying

venue where "any part" of a oause of actlon arose Cqmpare W. Va. Code § 56-1-2(a)

(repealed by Acts 1986, c170) W:th W Va Code § 56-1-1(a)(1). Defendants

respectfully submit that the clear and only possible Ieglslatlve intent behind this express

change in the language o{ ;he ygnue gtgt,utg 1s _tg Iay venue only where the cause of
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action itself arose, i.e., where it accrues and becomes actionable, which is where injury
is suffered. See, e.g., Worley v. Beckley Mech., Inc., 220 W. Va. 633, 637-38, 648
S.E.2d 620, 624-25 (2007) ("the right to brlng an .ac_tton for personal injuries accrues .

when the injury is |nf||cted") Vansrckle V. Kohout 215W Va. 433, 437, 599 S.E.2d 856,

860 (2004); see also Green V. North Arundel Hosp, Assn 730 A.2d 221, 229 n.8 (Md.

Gt. Spec. App. 1999) (expla|n|ng that majorlty of states hold that cause of action arises

for purposes of venue only where |njury occurs and

This Court, however, need not _compound thls error by accepting Plaintiff's

: ;ted from the venue statute into

invitation to read the Ianguage that was XP

the forum non convenlens statute whlch never contalned such language and which

€ the cause of acti

speaks only in terms of wh :_'If arose. W. Va. Code § 56-1-

1a(a). This is 'exactly the klnd of srtuatron that"§" 66 1-1a gives circuit courts the

discretion to address, and both the pIa|n Ianguage of § ¢ 56 1-1a and the legislative intent

behind it compel the conclusion that the crrcwt courts _ed not give deference to blatant

forum-shopping such as thlS non resrdent P|a|nt|ff _,_ngaged in here. Therefore even if

Iau3|bl "assert some act of negligence in West

Plaintiff could torture the facts so as to
Virginia and some causal nn :_ _. tween that “and O'Brien’s death, which, as

no effect on the Circuit Court's

the Circuit Court found, she could not thls wo'uld 'h
forum non conveniens analys|s '

Similarly unavailing |s Plalntiff's str'a.ine'd att 'pt to argue that O'Brien in fact

suffered injury in West V|rg|n|a There |s absolutely no evidence to support an

allegation that O'Brien suffered shock fnght terror and mental pain and suffering while

in the air over West Vrrglnla and Plalntrff‘s conclusory allegation to that effect is

speculative and mherently mcapable of proof Furthermore Plaintiff does not cite and
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Defendants have not located a single case applying West Virginia law that permits the
recovery of damages for pre-impact fright. Instead, even the West Virginia cases cited
by Plaintiff make clear that th_e damages avs_'_:\il.able for pain and suffering under the
wrongful death statute are |imited to "pain and suffer.ing endured between the time of
injury and the t|me of death," ie., post-lmpact paln and suffering. See McDavid v.
United States, 213 W. Va, 592 584 S. E2d 226 (2003); see also In re Air Crash
Disaster Near Chrcago Illlnors on May 25 1979 507 F. Supp. 21, 23-24 (N.D. lil. 1980)
(pre-impact emotional drstress ls not recoverable under lllinois law, which limits
recovery to emotional drstgess caused by physmal rn_ju_ry); cf. Nye v. Pennsylvania, 480
A.2d 318, 321-22 (Pa. supe';, Ct 1984) (notrng that Pennsylvania law has always
limited recovery5 to emotional distress occurnng after the time of injury, but finding it
unnecessary to determine if pre-lmpact drstress is recoverable where Plaintiff presented
insufficient evidence of drstress) | |

Plaintiff's ‘citation to a case mvolvrng the tort of negligent infliction of emotional
distress is equally unavalllng I'hls Court has never allowed a cause of action for
negligent infliction of emotronal drstress to go forward on the basis of pre-impact
distress. Even more fundamental however, rs that this Court has imposed a strict
requirement that in order to support a clalm of neglrgent infliction of emotional distress,
a plaintiff must prove senous emotronal dlstress elther by evidence that the emotional
distress caused physrcal Injurres to manlfest or by expert medical and psychiatric
evidence.  See Heldreth V. Marrs 188 W Va 481 490 91, 425 S.E.2d 157, 166-67
(1992).  Plaintiff has not, and under the crrcumstances of this case, cannot, present
such evidence. Cf. Nye, 4_8__0 A_.Zd at 321_-__22 (_pre-__rrnpact distress not recoverable
where plaintiff offered no _evidenpe that ) anv '_p___re-impact distress manifested
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in physical injuries). Indeed, Plaintiff could never meet her burden to prove that O'Brien
suffered any pre-impact frzght at all, and thls Court should decline to expand West
Virginia damages law to permlt recovefy for such purely speculative damages.

Thus, not only is the F’ia rmff not a res&dent of West Virginia, but her cause of

action likewise did not anse here Fmal Order (R at 91), at 10 (*Virginia is where the

above cause actually occurred”), see afso Guyan Motors, 133 W. Va. at 635.

Accordingly, under § 56- 1 1a(a) the deferencer affprded Plaintiff's choice of forum is

irginia because it is her home,

dlmlmshed Plaintiff did not _’ ose to sue in

because it is where the accndent occurred becauge"lt 'gs where the evidence is located,

ent, or because West Virginia

n. . None of these things is true.

§ 56-1-1(a) and properly concluded that those fac “weigh greatly in the favor of

" at 11.) In fact, each of these

dismissing the above actlon L3 (Flnal Order (_R ‘at

factors support dismissal because thlS case has almost nothing to do with West Virginia

because the parties are from Ontano the cause of actson accrued elsewhere, and all

witnesses and documents are located outslde West Vlrglma
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1. Ontario, Canada Is An Alternate Forum in Which the Claims
Agamst Defendants May Be Trred

Both Defendants in this action are [esgdepts and citizens of Ontario, Canada, are
subject to suit there, and c_o_nld be served WIth process there. (Garrow Affidavit || 6-7,
18, attached as Exhibit 2 to §ha___shi Sanwalkas Motion to Dismiss (R. at 22).)
Moreover, Plaintiff is entitled. to hring 'ah acticn:.a'gainst Defendants in the courts of
Ontario, Canada, to recover damages suffered as a result of the death of Margaret

O’'Brien in the plane crash Id 1] 15 Ontarlo Iaw'alaq provndes a statutory claim under

the Family Law Act that provndes for dam jes suffe ed by dependents for loss of

eamings as well as for Ioss of care gurdance. and compamonshlp id. 116. Thus,

Plaintiff could file a damages actlon in the c | "ntarlo Canada. /d. Plaintiff has

conceded this fact. In fact not Iong after the accrdent an Ontario solicitor, Tierney

Stauffer LLP, notified Shashl Sanwalka that he ented Plaintiff and that the Plaintiff

“intend[s] to commence an actron agalnst the Estate,-' of Roy Sanwalka for damages

arising from the above-noted accrdent to ether W|th pre-judgment interest in

Justlce Act and the Rules of Civil

accordance with the provnsions of the Coufs

Procedure.” Id. {17 and Exhlblt A thereto In fact' Plalntlff recognizes that she has a

cause of action available in ;a,l] Qntarlq fgrq_m Qgt \ r,_qggly alleges that it is inadequate

because the nature and typeofdamagesavallable are different. See Section IV.C.8
e L e AT e R

Accordingly, Ontarlo Canada IS an alternate forum in which the claims against
both defendants could be tned Cf P/per Alrcraft Co 454 U.S. at 254 n.22 (applying
the federal doctrine of forum non conven/ens and holdlng that the alternative forum

requirement will ordinarily be sansﬂed f_'_when th__e_ getendant is 'amenable to process' in
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the other jurisdiction."). lndeed courts have consistently approved the adequacy of
Ontaric courts. See, e.g, D:R:enzo V. Phll/p Serys Corp., 294 F.3d 21, 29 (2d Cir.
2002); Arsape S.A. v. JDS Umphase Corp No C 03-4535 2004 WL 2663180 (N.D.
Cal. July 29, 2004); Groenevq!d TranSp Effclency, lnc v. Eisses, No. 1:07 CV 1298,

2007 WL 2769595, at *2 (N D tho 2007). app dlsmlssed 297 Fed.Appx. 508, 2008

WL 4659844 (6th Cir. Oct, 20, 2008) 131 int, Inc y’ Borden Ladrer Gervais, LLP, No.

08 C 7614, 2001 WL 1382572 (N D ll Nov 5‘ 2001), There is no basis for Plaintiff's

contention that Ontario is an lnadequate a!tev fqrum especially considering that

that Ontario’s damage laws are

State of West Virginia is the smgle unplanneq Iandlng in West Virginia on March 15,

2008. (See Sanwalka Afrdawt 1m 7-14, attached as EExhiblt 1 to Shashi Sanwalka’s

Motion to Dismiss (R. at 22) )' As dnscussed above Plalntlff‘s cause of action arose in

Virginia not West Vlrgmxa nor _ﬁaused by any action or omission

s the Pla;ntnff‘s (
in West Virginia. o
Moreover, as set forth ln Part EV C 6 Jnfra thls case can be tried substantially

more easily, expedltlousiy, and mexpensvely m Ontarlo Canada. Given that the




estates of both Plaintiff and Pilot Roy Sanwalka are being administered in the Province
of Ontario, Canada, it has a significant ingeregt in this litigation while the State of West
Virginia has hone. R |

In these circumstances, tQ require a Canadian resident and citizen to defend at
substantially greater expense rnconvenience and dlsadvantage against claims brought
on behalf of the estate of anothe[ Canadlan resrdent and citizen in a state far from both

of their homes, a state wrth Wthh the def ndant and the decedent whose estate he

represents had only the most de mlmmjs co ated to the cause of action and
which has no interest in the htrgatron, .wgu!d indeed work substantial injustice to
Defendants. B

3. Courts of Ontano, Canada Can Exercise Jurisdiction Over
Both Defendants

As discussed supra Part IV C 1 both Defen; '_nts are citizens and residents of

Ontario, Canada. Thus, Ontarro courts ma' xercise |urisdiction over them. See supra

Part 111.C.1; Garrow Aﬁ‘davrt 1]1]6-7 18 a:"“g, d as‘:'Exhrbrt 2 to Shashi Sanwalka’s

Motion to Dismiss (R. at .22)F Sanwalka Afrdavrtxﬂﬂ 2-43v"attached as Exhibit 1 to Shashi
Sanwalka's Motion to Dlsmrss (R at 22) &

4. Plamtrft is a Res;dent and Citizen of Ontario, Canada.

Plaintiff is a citizen of Ontang, Canad M

=1 ver Plaintiff has alleged that she

has brought this suit in her capacrty as Legal Representatrve of the Estate of Margaret

O'Brien, who, like both Defendants was 'an Onta‘o cltrzen and resident and, further,

that the Estate of Margaret O Bnen has been establlshed and is being administered in

Ontario, Canada. (Complamt (R at 4) 1] 2 Garrow Aff' davrt 11 8, attached as Exhibit 2 to

Shashi Sanwalka’s Motion to Drsmrss (R at 22)) Thi§ factor thus not only reduces the
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amount of deference that this ._(}ourt owes. to Plaintiff's choice of forum, see West Va.
Code § 56-1-1a(a), but also weighs heavlty in favor of a finding that this dispute
between Ontario residents is more properly heard |n Ontarro
5. Plamtrff's Cause of Actron Occurred in Virginia.
This case arises out of an a|rplane crash |n the State of Virginia, not West

Virginia, and accordingly that |s where Plali

s_ cause of action arose. See Guyan
Motors, 133 W. Va. at 635 (damage IS an |nte ral 'art q_f a cause of action, and a cause
of action does not arise untrl and arrses in t: ;Ihere damage occurs); see also

supra pp. 30-34: Consrderatlon of thrs factor also'reduces the amount of deference that

this Court owes to Plalntlff's chorce of forum, 6 Wes ';:_Va Code § 56-1-1a(a).

6.- The Balance of Prrvate and Publlc Interests Weighs Heavily in
Favor of the Actron B i in Ontario, Canada.

As the Circuit Court correctly held the prrvate and public interests weigh heavily

in favor of transfer The prrvate mterests of the I' s clearly predominate in favor of

Sanwalka and the Mooney by Transport Can da are m'arntarned in Canada. /d. {|f] 10-

12. All of pilot Roy Sanwalka s trarnrng was perfor“"‘ frn Canada, and, accordingly, all
witnesses with respect to hls tralnrng, certrt' catron, and:lrcenses are located in Ontario,
Canada. /d. § 11. All malntenance of the alrplane occurred in Kitchener, Ontario,

Canada, and, accordlngly, aII serwce and malntenance records and all witnesses




regarding service and maintenance are lqpatgq in Ontario, Canada. /d. f] 14. Contrary
to Plaintiffs baseless assertion, Defendantg do vnot control any of the witnesses or
evidence regarding pilot Roy Sanwalka's training, the maintenanée of the Mooney or the
licensing or certification performed by Transport ‘Canada as such information is
controlled by non-parties. These, are the ki;}ds of igggsiderations that routinely compel

courts to dismiss on the gro und of fomm non c' '{gns cases between nonresidents

arising from airplane crashes outsnde the forum In re Taiwan Air Crash Over

1196 (C.D. Cal. 2004).

~.~

Taiwan Straits on May 25, 2002 331 F Supp' 2d 1176'
Similarly, all records and mformatl ing O'Brien and her Estate are

located in Ontano Canada and s;gmf cantly, all wutnesses with respect to potential

damages recoverable by Plamtn‘f are thus locat in Ontar:o Canada. Garrow Affidavit

11 8-9, 18, attached as Exhnbtt 2 to Shashl Sanwalk' , Motion to Dismiss (R. at 22); see

also Nai-Chao v. Boeing CG 555 F sd "9, 18 (N.D. Cal. 1982), affd Cheng v.

Boeing, 708 F.2d 1406 (ch Ctr 1983) ("[W]l who knew the decedents and

whose testimony would be necessary to as rtain ds ge[ ] are located in Taiwan. ltis

doubtful whether this Court could enforce p elling the attendance of persons
with relevant knowledge who are not pames to this litigation, and compelling the litigants

to try their case without the benef t of hve tes rom important witnesses would

impose a serious hardshlp upon them and upon thts Court "); Jennings v. Boeing Co.,

660 F. Supp. 796, 805 (ED Pa 1987) afmv 838 2d 1206 (3d Cir. 1988) (table

opinion) (noting that “[c}lear!y the bulk of releva eyldence and the witnesses with
regards to damages are located" in the forum where decedents were domiciled); In re

Disaster at Riyadh Airport, 540 F Supp 1141 1147 (D D C. 1982) (same).
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In sum, most of the wilnesses are located in Ontario, Canada, including the
parties, Plaintiff's children, and anyone with kn_owl,edge regarding the maintenance and
operation of the airplane, or pilot Roy Sanwalka’s tr_a_ining. The only likely witnesses in
the United States would include the. air traffic controllers (located in Georgia and
|nd|ana) the person who provtded the weather brler ing (located in North Carolina) and
any first responders to the accrdent S|te ln Vlrglnla Contrary to Plaintiff's assertion, no

material withesses are Iocated in West Vlrglnla None of the five individuals Plaintiff

identifies as potential wrtnesses Iocated |n West V'

n|a are likely to be witnesses in

this matter because they have no mformatron re 'ardlng the accident or the damages

sought. Simply put, the facts and C|rcumstance egardlng (1) the landing of the

Mooney the day before, (2) the departure of the Mo : ney on the day of the accident, (3)

contact with ground personnel or (4) the weather at :Yeager Airport are not relevant

because Pilot Roy Sanwalka successfully took off f o Yeager Airport and flew for more

than 30 minutes through West Vlrglnra arrspace a'nd_ into Virginia before the accident

occurred. (See Exhibit B to EXhlblt 2 to Shashl S walkas Motion to Dismiss (R. at

22).)

Instead, the wrtnesses are all Iocated outslde West Virginia, i.e.-the damages

witnesses in Ontano the ﬂlght tralnlng and a|rcraf |ce witnesses in Ontario, the first

responders in V|rg|n|a and the a|r trafflc controllers and weather spemahsts in Indiana,

Georgia and North Carollna None of these wrtn ___'s could be compelled to attend

proceedings in West V|rg|n|a and the cost to obtatn voluntary witnesses here would be

excessive compared to the costs that would be lncurred by trying this case in Ontario.
See Gulf Oil Corp. v. Gilbert, 330 U, S 501 511 (1947) (“to fix the place of trial at a point

where litigants cannot compel personal attendance and may be forced to try their cases
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on deposition, is to create a condition not satisfactory to the court, jury or most

litigants.").

Adding to the relative costs to all parlies of_ p_roceeding in West Virginia are the
additional complexities resuiting from the need to apply foreign law with which this Court
is not likely to be familiar. Th|s c_ho__:__i.ce _c_g_f’ law issue is made even more complex
because the parties are foreign estates being admlnistered under Ontario law and thus,

consideration of Ontario trust and estate law is |mpI|cated Even more significant,

Canadian procedures provide for adequate but more limited discovery than West

Virginia courts, leading to- consrderably more stre _ned and. less expensive pretrial
proceedings. (Garrow Affldavrt ﬂﬂ 20-21 attached as Exhibit 2 to Shashi Sanwalka’s
Motion to Dismiss (R. at 22) ) Contrary to Plalntlff' ¥ :_gestron otherwise, the discovery

available in Ontario is more than adequate and courts in the United States have

routinely dismissed cases on forum non convenre's grounds in favor of a Canadian

forum, holding that Ontarlo offers an adequate alternatlve forum so long as the parties

are amenable to process. See Lana Internatronal Ltd V Boeing Co., No. 93 Civ. 7169,

1995 WL 144152 at *2 (S D NY Mar 30 1995)' In Lana, the Court held neither

substantive law differences nor dlfferences |n ||t|g _|on' procedure make Canadian courts

inadequate. /d. That court expressly held that "[n]or 'do Canada’s different discovery

procedures render it an madequate forum - Id at *3 See also Blanco v. Banco
Indystrial de Venezuela, SA 997 F. 2d 974 982 (2d C|r 1993) (collecting cases that

differences in litigation procedures do not render an alternatrve forum inadequate).

Thus, the private mterests of all partles |nc|ud|ng Plaintiff, who also will incur

lower costs and WI|| obtain a speedrer resolutlon |n Ontarro than in West Virginia, weigh
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heavily in favor of dismissal of the West Virginia action so that the case may be heard in

Ontario.

The public factors also weigh heavily in favor of this case being heard in Ontario.
Because this dispute does r!,ot..-i",\’_‘?l‘.’? any citizens of West Virginia or a cause of action
arising in West Virginia, or any sig_niﬁ_cant act_S or omissions occurring in West Virginia, it
would unfairly burden West yirginia citi_ien_s___ to serve as jurors. In contrast, both
Defendants and Plaintiff a're Ontano residents and citizens and Ontario thus has a
significant local interest in thls dlspute See Baumgan‘ 981 F.2d at 837 n. 15 (noting
"strong interest" Germany has rn ensurrng that tts crtlzens are compensated for harms);
Chhawchharia v. Boeing Co 657 F Supp 1157 1162 (S.D.N.Y. 1987) ("The
domiciliary state has the strongest mterest |n provrdrng for prompt and adequate
compensation of decedent's survrvors ") Any suggestron that this is a "localized
controversy” implicating West Vrrgrnras rnterest rn havrng such controversies decided
within the state is Iudrcrous Furthermore because federal not state, law regulates the
licensing of pilots and arrcraft as well as rules concernlng such matters, there is no state

interest in adjudicating whether such regulatrons were followed

Moreover, this case could be trred much sooner and with much lower costs in

Ontario, Canada, as compared to West Vrrgmra (Garrow Affidavit qq 20-21, attached
as Exhibit 2 to Shashi Sanwalkas Motron to Drsmlss (R. at 22).) Accordingly, the
administrative difficulties ﬂowrng from court congestron also weigh heavily in favor of
proceeding in Ontario. Lastly, Ontarro Iaw erI govern this lawsuit, especially with
respect to damages. Id. 1] 16 As to ||ab||rty it IS Ilkely that Ontario law will apply.

Regardless, it is clear that West YIrgrnra Iaw wguld no_t_,
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In sum, not one of the factors to be considered in balancing the private and
public interests points to having this action tried in West Virginia. Rather, all factors

collectively weigh ovenNhe._Im_ingly in favor_ of progeeding in Ontario, Canada.

7. Dismissing This Actron Will Not Result in Unreasonable
Dupllcatlon or Prolrferatlon of Litigation.

Because this actron may be mamtarned agalnst both Defendants in a single
action in Ontario, Canada d|smrssal wrll not result rn duplication or proliferation of

litigation. In contrast, because the West Virglnla Iong -arm statute clearly does not

permit an action against Shashl Sanwalka _malntenance of this Action against Aries

alone in West Virginia would _create duplrcatrve Irtrg 2

ion.

rovrdes a Remedy.

8. The Law of Ontarro, _Canada, P
Ontario law provrdes a remedy to both the estate and the decedent's lawful heirs

for the alleged lnjurres and w ) ngful death arrsrng out of this airplane crash. /d. || 156-

16. Plaintiff is entltled to brlng 'an actron agalnst Defendants in the courts of Ontario,
Canada, to recover damages suffered as a result of the death of Margaret O’Brien in the
plane crash. /d. ] 15. Ontano Iaw also provides a statutory claim under the Family Law

Act that provides for damages suffered by dependents for loss of earnings as well as for

loss of care, guidance, and oompanponshlp. ld. 1] 1@. b

That Ontario law may rrnpose Irmrtatrons on Plarntrff's claims that do not apply
under West Virginia law does not make the remedy afforded Ontario citizens and
residents under Ontario Iaw madequate In Vest v St ‘Albans Psych. Hosp., this Court
stated that it "would not permrt Vrrgrnra cmzens wrth few contacts in this state to sue
Virginia [defendants] here srmply to avord [unfavorable law] in the Commonwealth of

Virginia." Vest v. St Albans_ Rsyoh. Hos_p_., 182 W,__\[_a, 228, 232, 387 S.E.2d 282, 286
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(1989); see also Piper Aircraft, 454 US. at 255 (alternative forum's lack of strict
products liability cause of actiénﬁ did not make it inadequate); Lacey v. Cessna Aircraft
Co., 862 F.2d 38, 46 (3d Ci[; 1 988) (that ‘ngnaQian law might not arm [plaintiffs] with as
favorable a cause of actipb,’"ﬁdges an affect lts ggequacy as an alternative forum
because "the possibility of an uhfavotatglé changem substantive law should not be

given substantial weight in fche forum non convemens gﬁquiry").

Similarly, the mere fact that a nonre ntiff may recover less, or may not

be able to recover certain types‘ of damages, at home does not make the home forum

3 F. Supp. 2d 986, 1000 (E.D. Pa.
ltdld not allow recovery of treble
803, 804 (ED. Pa. 1987) affd, 838
courts were adequate even though
"explained by the United States

Supreme Court, an unfavorable ,hange cn substantwe law is a relevant consideration in

ér[owded by the alternative forum

the forum non conveniens inqwry only "lf the remedy
is so clearly inadequate or ur it is no remedy at all.” Piper Aircraft, 454

U.S. at 254. Clearly that isfﬁpt ‘f‘h’g‘- Caseher

In sum, the mterests of ]ustlce and the 'con\(emence of the parties, viewed

through the prism of the elght statutory factors enu atecf in § 56-1-1a, and weighed

attempting to avoid the law of the

against the lnterest of the nonresudent Plamtn‘f i

ants by substituting the arguably more

favorable law of a completely d|smterested forum. ful!y demonstrates that the Circuit




Court properly exercised its discretion to decline jurisdiction under the doctrine of forum

non conveniens.

V. CONCLUSION
WHEREFORE, for the foregoing reasons, Appellees/Defendants respectfully

request that this Court affirm the Circuit Court's Final Order dismissing this Action.
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and I
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