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No. 35495 

IN THE SUPREME COURT OF APPEAI.-S OF WEST VIRGINIA 

EDITH NEZAN. In her c:;apaclty a~ I?~rsonal 
Representative Of the Estat~ Qf MARGARET 
O'BRIEN . 

Appellant, Plaintiff Below. 

v. 

ARIES TEGHNQLOGIE$. INC, ~m:l StfASHI 
SANWAUSA,in nis capa9nxqth~Q~r"': 
Representatlv~ of the Estate ofADITXA ROY 
SANWALKf\. ' ," ":,',';i:: 

. '.' 

AppeITees, Def~~dant~BeroW."" 

" ~RIEF PF !'~P.~~"t:~S 
. " • ·"r'}>. -:.j 

Appeal from the qrcllit GQlJrt pf ~oawha County 
Honorable I..Q!Ji&t-:l:~IQqqh:~udge 
, Civil Action, No, 08-C-::3451 

" , ,1 .: ',",'" ',' ;,. \,' '>-,": : "." <_.:; _.~ 
"" > : •• -

::; <~ ~"'.~ .~~2 
',: -. . ",_ " " '._":_,' .:.", " ·C.:' 

: .' , . . ' . - ,. 

Appellees (Defendants In the cour~ be!pw), &tu:}~hi Sanwalka, in his capacity as .. :; ~ . . ....; ~ -',' -. -(.~: ::':; 

legal representative of the t=st~te of'AditY~'RpY~~hwalka ("Shashi Sanwalka"), and 
• • - .:- > • • '. '-.~ ,'.' ":: <.';: -: :.: :;~~ ,;?:- ,: ?i;' 

Granting Defendants' Motion$, to QjsfJ1i~s eflter~~ ~~ the Circuit Court of Kanawha 

County. Judge Louis H. Bloqm, Qn Septemb~[ 1~'4PP~ (the "Final Order"). In the Final ,: - . - - . - . . . , .- . ..' ~ ".' '." . . ;.-: : :: :". 

Order, the Circuit Court properly di$missedihi~ ~ctI9[1 in its entirety because (1) the 
" ","" ",' ..: - '. 'I .~'. ", 

"-, ,".'. ,':' " . , ...... ,-.: 

West Virginia Icing-arm statutE:! does npt per:mitservj~~ upon Shashi Sanwalka as the 
" .- "', -' ,.', ,:.;. 

personal representative of a fpreign estate, (2) tpe G,PI-Jrt lacks personal jurisdiction over 
,.'.: .' ,"', '/"',:'-";' 

both Shashi Sanwalka and Aries, and (3) In th~ jnter~~i~ of justice and the convenience 
, " ~. , '. '. ~ : ". Y, 



of the parties, these claims are m'ore pr'operly heard in an alternative f'orum pursuant t'o 

the d'octrine 'of forum non c'onveniens as c'odjfi~d at West Virginia C'ode § 56-1-1a. Like 

b'oth Defendants, Appellant Edith Nez~n ("Appell~nt" 'or "Plaintiff"), the pers'onal 

representative 'of the Estate 'of Margaret {)'t:\rh~n, i~ a citizen 'of Ontari'o, Canada. This 

appeal relates t'o an acti'on filed relating t'o an ~irplan(3 crash that occurred near Atkins, 

Virginia, killing tw'o Canadian citizens, whQ W(3r~ tr~veling from Butt'onville, Ontari'o, 

Canada 'over the United State~ en r'oute t'o Florida al1ft ultimately, the Bahamas. The 
. -, _. - • ,"" ,", -.- ,> • "--'-. 

couple made an unplanned landing in Charle~t91"" vy~st Virginia and then t'o'ok 'off the 
:. ',' . " . " ," . - :" _~ . ~ ': .. '::' -':.'-:"i<.'-:': 

next day bef'ore crashingj'l Y!r~ini?l. B~~9y~~t.h~r~is n'o basis f'or the asserti'on 'of 
," "-~. ~:' ," ~:,. ~' ... ',"f, "e'":;1'"<;".·: 

pers'onal jurisdicti'on 'over Def(3ndants In We~t '1i(9iQj~, and further because Ontari'o, 
~ '" -,' - ,-, 

Canada, is a m'ore c'onvenient, a,ternatiye forum, th~ riga I Order sh'ould be affirmed. 
. ..... '." . . . - - -' .;; "",;" -~.~ 

I. BACKGROUND 

A. Introduction 

This acti'on arises 'out of a Ma~ch 16, 200~ c:!!rplane crash that 'occurred near 
: :- " . . . ' .- ",." .'-" .... , - ; : '-\' ~ 

""i'-':, 

Atkins, Virginia, killing the pllqt, Aditya R'oY SCjlnw~!k~("R'oY Sanwalka"), and the 'only 

passenger, his' girlfriend, Margaret Q'Bri~n 'r<rBri~O"). B'oth R'oy Sanwalka and 
·····;:'.t.-.-

passenger O'Brien were r~sid~nts 'of Qntarig, p~Il~~a. They departed Butt'onville 
I '-. .' ,-", • '."., '. < 

Airp'ort in Ontario, Canada (lnMa.rch 14,200~'jn aM~pney M20C Ranger aircraft, tail 
i . . '. '. " - '. ,.", • ;':. 

number C-FRSK (the "Mo'oney"), headin~ for 13 plan~(38 vacati'on in the Bahamas. The 

c'ouple had n'o intenti'on 'of st'oPping in West Vifgini~ .. ·S'n the day bef'ore the crash, the 

c'ouple elected t'o land in West Virginia becauseot 'inhlement weather. The next day, 
. " . ,. -,' ".: ,"" ,", ",',,-;. 

the couple tO'ok off fr'om W~st Virginia and fleY1 !'1t9 Virginia where, shortly after radi'o 

n'otificati'on to an air traffic c'ontr'oller inAtl~l1t~, GecQr~ia that there was icing 'on the 

wings, the airplane crashed ne~r Atkins, Virgil)i~, ~illin~ b'oth 'occupants. 

2 



Plaintiff is the mother of passenger O'Brien, who filed this action on behalf of 

O'Brien's Estate, an estate established alld Cildrnjnistered in Ontario, Canada. Both 

Defendants likewise are residents of Ontario" 9an~oa -- one an Estate established and 

administered in Ontario, Canada that has no, assets in West Virginia and the other an 

Ontario corporation that has never had any 90lltaGt with this state. The selection of this 

forum is blatant forum shoppin~ because nope Qf tb~ parties reside in or have any 

relationship to West Virginia, the cause of aGtiol'1 diq !J9t arise in West Virginia, none of 

the witnesses and none of the ~viqence is IOGflteq i!) yvest Virginia, and West Virginia 
", .' ; '".: . : .,~ 

has no interest- in this acti9n~ §imply put, this !~ 9ft action that belongs in Ontario, 
• ~'. ;' ., .", ;,.. ",'- • ~ '" .~,. < 

Canada -- an available E3l1d rnore convenient~nd efficient forum to resolve this ::: .:. ": : .. :;: ~. ~.~ \. /' 

damages actio'n betweel) Gitizens Qf th~t prQ"iIJ9~ that directly implicates the 

administration of two estat~s that have ~e~n~stC1t>Iis.hed and are being administered 
:", ':.' '. ~ . ~.." ,-;:. 

therein. 

B. Parties 

Edith Nezan, a CanC1gian citizen, t>ring~ this 8Gtion in her capacity as Personal 

Representative of passenger O'Brien. Who'was iar~sident and citizen of Ontario, 

Canada. (R. ~t 4, 1111 1 ~?:) ... The App~lIeesID~fe,ndants in this action are Aries 
. ,". . . ;. '- .'. -' ".~' " 

.' . 

Technologies, Inc. ("Aries"), an Ontario, Canad9 GPrporation, and Shashi Sanwalka, an 
.•. r '.": .:"'::. :. 1:: ',' 

Ontario resident and citiz~n, in his capacity as leg!ll Representative of the Estate of 
~ .' " ," .. " ", :. . 

Roy Sanwalka, who was a'reSjde,nt and Git!z~n o~omario, Canada at the time of his 
. : . .: .: ' ". ':':" ;~. . : ... ' 

death. Id. 1111 3~4. Roy SanVJalkc:i's E,~tate is ~ein.g ~~ministered in Ontario, Canada, 

and the only contact Shashj &anwalka has ev~r h~d with the State of West Virginia in 
~ ", • • c ..,'.~ " 

. . ..' . 
. . .. '". ," 

his capacity of legal Represent~tiv~ of the Estate of BoY Sanwalka is to authorize his 

counsel to make filings seeking the dismissal Qf this action. (Affidavit of Shashi 
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Sanwalka ("Sanwalka Affidavit") 1f1f 6-7, attached as Exhibit 1 to Shashi Sanwalka's 

Motion to Dismiss (R. at 24).) Likewise, the Estate of passenger O'Brien was 

established under the laws of Ontario, Canada ~nd is being administered in Ontario, 

Canada. (R. at 4, 11 3.) Sha$hi Sanwal~a goes not regularly do or solicit business or 

engage in any other persistent course of cQnqpct 9r derive substantial revenues from 

goods used or consumed or services rendered in West Virginia and does not have an 

interest in, use or possess ~eal property in \,I\/~~t \(!rgipia. (Sanwalka Affidavit 1111 9-10, 

Exhibit 1 to Motion to Di~rnlss(R. at 22).)'Qh~~tlISanwalka has been appointed 
" " . " -.';- '-,,'": -'.': 

o . . . " 

personal representative ot Roy $anwalk~'~~sta~~ in pntario,Canada only. He has 
. .>. ":"":.' ',;' .' ':: ".': -:-: .' .. '-- '-', .: 

never been appointed nor rEf~ognizeq as" an aqminl~trator or representative of that 
.- . .': .:. -:.:",-, .. ,", .. ,-',.-".:-" 

estate in West-Virginia, n,or poulO . h~ qecalJse that Estate has no assets in West 

Virginia. 

Roy Sanwalka lived and worked in Ontario, Canada. Id. 11 4. Roy Sanwalka did 
:- :. :: -- . . :;. " . :. : . : -", .:. ' .. ' ...' ~ .> :" ~- :.; , " 

not conduct or solicit busines~ or engage iQ any ()th~rpersistent course of conduct, or 

derive any revenues fromgo()q~ 'used or -Cq~sU~'~~ or services rendered in West 
" .,' . "'. ..'-' - .. ", '-""", ," q.-' 

Virginia and did not have j~n intere$t in ()r~OS$~~$: real property in West Virginia. 
. . . . .: " .:- . . -' . ," ," .. : ...... '. ,,'.,>-: 

Id.1f1l11-12. The only contactbetween RQY $anw~!kaand the State of West Virginia is 
",':' - -'-, ," . '. ", . ,;- ...... ",_ 0.'': .. ': , 

that while piloting an aircraft Qy¢r We~t VirginiaQn'M~;Uch 15, 2008, on his way from 
i _ ... ~ .' - ; - .' ; - - . "_ ". . '. ;~ '_: _ . 

Butlonville, Ontario, Canada, Qve~ the United States. en route to Florida and, ultimately, 
. '-, , ,-:. .' - ,; . .- .. ," . ~:.:, 

the Bahamas, Roy SanwalkaJ'llade, ~n u~plannecj!~n~ing in Charleston, West Virginia 

due to bad weather, wher~~e refuelecj and rem,c:\ined until resuming his flight the 
.,' : ~ -. .' . ..' . -. >. 

following day. Id. 1113. At the time qf the a~piqent!R~¥ Sanwalka was vacationing with 
. . - '-.' '. ': - ". .: - ... :. ':-~~ 

his girlfriend O'Brien. Roy Sanwalka 'Alas" nptelllployed by Aries, the owner of the 
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Mooney. The Estate of Roy $anwalka does, not have any assets located in West 

Virginia and has not sought appointment qf an ancillary administrator in West Virginia. 

Aries has, neither register~d nor qualifieg tq go business in West Virginia, does 

not conduct or solicit busin~s~ Qr engage III aQY 9ther persistent course of conduct or 

derive any revenues from googs used or co"sUI;ne9 Qr services rendered in the State of 

West Virginia, and does not have an interest 10. US~ or possess real property in the 
:- ,-:'. -- -', '. ,- ,',' ": '.- > 

State of West Virginia. (R at q2, 1[ 8.) . In f~ct, Ar;i~~ h~s never done business in West 
. ;:. '." . " ," "." 

Virginia. The only contac~ Aries. ever hEld wi'U:l YY~§tVirginia before the filing of this 
."- -. - '. :.t .' _." - -.~""o ','~.i :.,~. 

. .' . : ," .---"". "." . ~ 

Action was the tmexpected ,aOQing Qf U1~ Mpg'ley. which Aries owned, in West Virginia 
" . \; " .".< '- .'. ':: .:"; .. ": ->, .::, -'~ -, ,',' "'. ~': : ~:.':' .:" 

: . . "'.: '".;. ,"", ," 

when it was being piloted~yR9Y Sar:]V~alkc;l,wbqlNE!~ traveling on vacation with his 

girlfriend. Id.1[13. Contraryt9 Plaintiff'srnis~~kgri~~~~rtiOriS, Pilot Roy Sanwalka was 
. '. " , :" . .'. . '., " -- . .-,:"~. 

not an employee of Aries· angwas· neitherped~mning services for nor conducting . -.. - .'. ..- ": ~,> ." -'. ": '..: :," 

business on behalf of Aries a.t the time, PlaintiffhCisngt and cannot offer any evidence 
<' ".~_ ._._J ,"' '. ......... _.-; 

to the contrary. 

All of the parties in this action a.re citizens of Ql1tario, Canada. (R. at 4, 1[1[ 1-4.) .. ;, -- . " .. -- ,.- , . .-. -.- .'- ., ',',-' 

None of the parties are resjd~r1~SQr citi~e(ls~ftt,~ un;it~d States let alone West Virginia. 

Id. 11111-4. 

c. Pilot License ~n~ ~ircraft f{egi~t~~1i9n 
.. : '-.:r ,'. 

Roy Sanwalka held· ~ . Qaradia,p pfi\!at~ PUq! liG~nse, which he both trained for 

and obtained in Ontario, Canaqar (Affidayit 9fSruq~gE.lrrow ("Garrow Affidavit") 111110-
, ~. '- ' '. .' - '. " -, - - - . -' -' ;,.'. 

11, attached as Exhibit 2 'to Shashi Sanwa,lka'~ Mg~j9n to Dismiss (R. at 22).) Roy 
:-.. .": .. -,. . ,. -:' .'. :.: ':': . .:.'-.-- >; .. ~',:": 

Sanwalka's latest Canadian M~dica' Certificate reg a, rcU ng his pilot license was issued on 
, . .. -'. ' . . .. " .. 

May 24, 2005. Id. 1110. R9ySanwaika o"me~ 5Q~/o;Pf Defendant Aries, the Ontario 
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entity that owned the Mooney. Id. 1m. 12-:1;3. The other owner is also a Canadian 

citizen. The Mooney was ligeps~d and c~rti~QaJe$i by Transport Canada and was kept 

at Buttonville, Ontario Airport. Ict. Tri Gity A~(o, IQpated in Kitchener, Ontario, Canada, 
, ., -~ . " ',' . '. 

performed all of the maintenance on th~ fy1oqn~y,. let ~ 14. All of the annual inspections 

of the Mooney were perforrneq ill Ontariq, qf.ln€l9~. and all of the maintenance records 

for the Mooney are maintain~d at Tri CiJY AerQ 10 K!tRnfaner, Ontario, Canada. Id. 1 
.' . . ,': .,.- ,.,",'--.-,-

D. III-Fated Trip t9 th~ Bahama$ . 

The vacationing Can~dj~1l c()upje, R9Y §~nW@I~E:l and passenger O'Brien, were 
• ';. .,. - .' ".0' • ~-~ ,'. -",,-. :.:: .• '; ',t'-;: -" .. }; 

flying the Mooney from BJjttOQvllle, Ol'ltf,lrig Q'l~~tb~ !Jnited States to the Bahamas. 

(Sanwalka Affidavit 11 13, E;~i~it1to MPt;~~t~:()I~~'i~§(R. at 22).) The couple was not 
.,: ',,: . . -,' -. " . ,.,.", ~ :;-; .. ,'-'-(. "-

.' .. 
. . . .. ' '.-,' " . : 

planning on landing or staying iJ1 W~st Virgini~. (c! ... QIl March 14,2008, the couple flew 
~ C'-. .:' '-,' ,,,,. ~".'_' :~_. ___ ~~.: 

in the Mooney from Buttonyille, Ontario to f3uffalp Int~rnational Airport. The next day, 
• ;-'" ; ,'i :' ';',',' • :" - '. '<'._ ". ", - _.:: . ,',. ' .. ~_;f. 

, .~ 

the couple departed Buffalp.· N~W· Yqrk . ~IJ r.qu~f:l t9~acksonville, Florida when they 

encountered inclement we,t;lt"~r, in Wes,t Yir.9f!:li~;a~~ then diverted and landed at 

Charleston, West Virginia,' (prelimin~~ IrWf?~tj~~i'iO~ Report, Exhibit B to Garrow 

Affidavit, which is Exhibit 2<tgMQtiQn to OiSmiis'(~.:'~t'~f).) 
"it, 1~' .:." " > ,,,,' ._ ••••• ,,', •• f.. '~:' ,~>·~:.-/T_ 

According to the pr,elirninary investigatiRIl'n:mort authored by the National 

Transportation Safety Boa~qi("NJSB"}! '~h~ M,J~J~y tR~~ off on March 16,2008 at 10:30 
- .. -•• , " • . • ; .' ,- . ". - . , • ."',' .• ;~- i 

a.m. from Yeager Airport, qh(,irleston, W~s~ 'V!rQ!l1i~!Qeading towards Craig Municipal 

Airport, Jacksonville, Florid~·~lct. The ~uppl~rl1~n(<=!1 ~tSB Factual Report dated August 
. . '. . . ". .,', -..- "-',' '; .:' ~ 

. . - :'.'- ',: 

21, 2009 (attached to PlairrUff'§ ry1otiolli Q S~ppl~OJ~mt)~ecord (R. at 87)} confirms that 

all of the relevant commljniqatiqns betW,eenthe~~~eased pilot Roy Sanwalka and 

1 Tri City Aero is not a party to th!~ c;as~ !lor affili~te~ wi~h ~'1Y Qfthe Parties. Thus, contrary to Plaintiffs 
claim, any documents or informqtion from it wo'-!ldne~qt()p~A~~!ped through judicial process. 

3<. _" '. • • -"-""'" , 
~. . ' 
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governmental flying authoritje~ occurred by telephone or radio with individuals located 

outside of the State of Wes~ Virginia. Spe.cifiCcdly, pilot Roy Sanwalka contacted 

Raleigh, North Carolina Automated Flight Service Station to obtain a weather briefing 

and to file a flight plan. Contr~ry to Plaintiff§ ~s§e.r;tiQn, the filing of an IFR (instrument 

flight rules) flight plan was fJo\ a prerequisite t9 pil9.tJ'oy Sanwalka being permitted to 

take off that day. Pilot RQY Sanwal~a was l;Iot required to file a flight plan at all. 

Moreover, as conceded by PI~ir'ltiffs "expert." th~~~ )Yas no prohibition against VFR 

(visual flight rules) flights on M~rqh :16, ?QQ6 yvtt~1) the Mooney departed Yeager Airport. 
..' . '."'.', "-. 

See Brief of Appellant. at 1-:~ (Mr. ~urge~s 9pi!!~§ tp~t pilot Roy Sanwalka would have 
'. <: ;., -', - . ..... -- '.', ',' -, ,"' -: -' -.' 

been told that "VFR flight rules were. n()t rec()mm~rige.g'l Thus, pilot Roy Sanwalka did 

not need to file an IFR flight pial) "to take qff tbat pay~ 
..' ., - . - -" < 

Following takeoff, pi!Qt 130y Sanyvalka [eqeiy~d §iir traffic control instructions and 
,-. : •• - ',. , -. -' .' '-.' :<.-

guidance from the air traffip ~?l1trol Penter~ in Iridj~9~RPlis, Indiana and then in Atlanta, 
\ . - " :-, ,-:~:' 

Georgia. The Mooney was in cruise flight at 6,~()Qte~~ when Roy Sanwalka contacted 
:.-' -,", , .,' -~. >~._d J",",'-'.,: ... '·<-:->t 

the air traffic control center in Atlctnta. Ge9rgia!re.PQrtf:'~ airframe icing and requested a 
.- . --', -". '; - -, . - ," ':' .:',':"'.:: ,":" .:~" 

lower altitude. (Preliminary Inye~tigati9n R,epPft, t;xhi~it B to Garrow Affidavit. which is 
,.-_ .• __ ,. .: - - - -._ ':.: • '-,: "_ ., _~:, ",_; "; ,- ,'. ' ',;":,. ",' n'- {. 

Exhibit 2 to Motion to Di~ll)il3$ (Rat 22).) ~eG~!J$~ the airplane was flying at the 
.. - ; ... ;. ': '. ,'.' ,,,,' ",'-: :', ,'.. 

minimum sector altitude for' that IpPf3tjon,' the . ajrt~affi~ controller gave the pilot a 30 
.. " . ..'.", - _' .':' ' r.< '. 

degree left turn.' Id. "The 6ontrollerasked t~~Pilq{ifh~ would like a climb to 8,000 feet 
. : ," .' ". '. ,."",'. .':- " ,,:~ 

and [Roy Sanwalka] rese9nd~d thf3t he. WOl,llg~ . 6~out three minutes later. [Roy 
I ~.,~. 

maintain whatever altitud~ tlE;~ coulet and ad'.(i$ed him of the location of the nearest 
. ' ' ' .' .' ;;: , '. " , '. ,~, ,. " : t- <1 

airport. There were no furth~r comrnunicatiqnsfr9111 t~~ airplane." Id. At the time of the 

last few radio cornrnunication~. theaircr~ft W?'~ 9y~r Virginia. Likewise, the nearest 
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airport was located in Virginia. The Moone¥ crashed in Jefferson National Forest, near 

Atkins, Virginia shortly after th~ last radio commun'c~tion with the controller. Id. 

E. Motions to Dismiss 

Shashi Sanwalka and A[,ie~ each n:loV~d t9 ~ismiss this Action on the grounds of, 

inler alia, lack of personal jl~ri~dictior), irnPfPper. Y~nue, or forum non conveniens. 
-' " ", ,.- -:: ... ',->' ...... 

Shashi Sanwalka further spyght gismi~s~1 QO thf? gr9YOds that West Virginia's long-arm 
; ... . , - - . '. ,.' , . , '~.:' .. '. .' 

statute, W. Va.:Code § 5~-~-:33, doe~ ll()t~WthPfii~'~ suit in West Virginia against a 
: . '. .,,', . . -.' . " - ",:', '. ","./::!, -). 

non-resident personal repr~~en~~tivC3 of ~q~G~<~~~qn9r-resident individual. In support 
, .. ::. :'. J-' . '~ .-" ..... : ':" : .. - ," 

of their Motions to Disml~~, ~nas.hi$any<alk:~f'(lg'Aries submitted Affidavits that 
I: :, ' .,. . " .> \::'~ :_~ 

demonstrated that neitherqf lh~rn . hpQ sl.JffiCi~ni CQntacts with West Virginia to permit ; :.,:. .,-',.-.'", : .' - '.", '", -.,:.-::;" -. '. " >: :~ ~; . 
.- .' ': -'. ..,' .:. ",,:-. 

the exercise of jurisdiction . over them and furth~(' tb~t the evidence and witnesses 

relevant to this matter may Dot b~ foundinwe;~t~i~giAia but instead are predominately 
• . ' - • .- .'. .:.'. -,' " ~ • , ;' : > •• ' .' '. ;.: ., 

". ',:' : ~ :. . .', ~ . 
located in Ontario, Canada. 

. . 

Plaintiff filed a Bri~f !f! ppposi~iont9 §~pWAI~a's Motion to Dismiss, which 
',,'r. . :r:>:" >. :::,. '~:-:< 

attached three 'purported ';:e~pert" reJ?Qrt~ig~ntifte~'as Affidavits. Plaintiff neither 

submitted any factual affid~Vjti regardi~g'~r]Y'C.~Dt~Pt~ with West Virginia by Shashi 
.' ...., 

Sanwalka, Roy Sanwalka Qr:A~ie~nor r~qu~~t~gl~~Y~Jo conduct discovery . 
• ' ',;-"'.,",., ",': ., ." ,: c. ,.-:, ; .'~" : .. ; - .;: 

Prior to oral argument,the Courtis~U¢9'~rl;grd~r dated June 30, 2009 requiring 
",' ': ,. .,-. '" ", . ,," ":".J -" . '-.~ 

that the parties brief the is~~~ of wh~th~rW~~t ~irginia's long-arm statute even 

permitted service upon th~ . p~rsonal repr~~e,nt~tiy~ pi a foreign estate. Both parties 
:--. ,. ,- . '.' ",.", .. ,,' "";- : .... "" 

fully briefed that issue, and, ()r~laJgurnent wa~~~1~ QQ July 10, 2009. During the oral 
, ,.:' . . .,' . '"., ~ '", - -" <" .", 

argument, the Court confirmecjthat theis~ues 'rais~q by the two Motions to Dismiss had 
- -. ',- .-'" -. '-". .c'.:-,·, ".< • ': 

been thoroughly briefed a"q further th,at theG9yrt pgPlpietely understood the issues. 

Both sides were presented. ~ full opportunity to prf3~~Qtflrgument. 
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The Motions, Briefs, an~ argument e§tClplish the following uncontroverted facts: 

(1) Shashi Sanwalka, an Ontarip citizen, has Peen ElPpointed in Ontario as the personal 

representative of the Estat~ of Roy Sanwa1kCl' \Vhiqh estate is being administered in 

Ontario; (2) Shashi Sanwalka ha~ not pe~napRQlme~ nor sought appointment in West 

Virginia as the personal repr~s~f)tative pf Roy&~nWfll~~'s Estate; (3) Aries is an Ontario 

corporation that has nevercpndlJcted busines~ ip tb~ t.)nited States and has no offices, 
. ... -. . . ,. ~ ... "" - -, .. ,'.' . '" 

employees or assets in th~ United $tates let~'g'1~ II) West Virginia; (4) Plaintiff is an . . . ".,:. ..'. .' -' . . . '.'. - .. -:: :,-. :.: : ~-> ~- \: 

Ontario resident, who was EilPpo!nted ill PlJt~ri~'~~ ~b~ personal representative of the 
. : ,,-. ';', <',' . ~'': 

Estate of a deceased citiz~n C?f Ql1iariq, \VhjGbE~t~t~i~ being administered in Ontario;2 
"', .'"' - ':~', ::. " -; .'--. '" . -." :' .. ; -. .' . ";.' . '-, . '. ," - ,,~. " 

.-' :- . .,~- ':..-" " .-" 

(5) the crash occurred in Virginia; and (6) C1l1witoes/?es and documentary evidence 
. : .-' -: .. -:' .' '; < ' ':' '",' .'. ',' ",',' :>::':; -,:;--: 

regarding this matter are !opa1edOlJtsjd~VV~~t yir9ifli~, predominately in Ontario with 
._ .~ .::, ->~ .:~':'.O\: 

other possible witnesses or ~"i~ence if) Virgini~, IngiCioil, Georgia, and North Carolina . 
.. -":",',":." ',:' ,- "'-. "" . "'., ' ...... < ... ~ ;~ ....... , '. ~.·'··r 

F. Final Order 

By Order dated Sept~rrlper 1~, ~009, the GirCIJit Court, Judge Bloom dismissed 
• :, .. ~ : .. ' .. ' .. " .:... ': , .... : ". v' ... -.• ' .,:: '5 '. ..:. .,.... ; ,'. ~ '~' .. ,".: '. ';'.'7 

the case in its entirety holdingt~at (1) th~ G<:>'urt di~'!1Pl have personal jurisdiction over 
. '.,. ; , .. ':: . ". -" ':. .: " .) ...... , .. ' . ': ~.: .. > ".: .; .... 

either Defendant, Shashi~allwal~9 ()r Arie~ld~~ tq1heir lack of contacts with West 
. '.,,'. ~. :.: .': ". . '""', ... ~ .. ; . \:.: .~; ,'. ~ .. 

Virginia; (2) the West Virgini~lol"I~-arm~t?tutEi -dp~§'pot permit service upon Shashi 

Sanwalka; and (3) West virglrii1=i >i~ not ;anapprORrI~t~fQrum under the doctrine of forum 
'.. .,: ),' -;,' .' :.:. . -'. :: ... :; ;-. " ; : ... ~ ... ' .::/: 

non conveniens as codifiedW. Va. Co(j~ §5f)~h1~. The Court made clear that each of 
• '.', , .• ' ... > ••.. ,", .• ' ';., .\, 

':." 

. . .' .; . 

these three holdings provid@§ ~ ~epar~t~ and in9~p~l1dently sufficient ground for the .. ......... .. .' ......... , ...... . 

dismissal. 

2 Subsequent to the filing 9f thi~ case. Plaintiff s,pl-lghl ~I)P obtained appointment as Ancillary 
Administratrix of the Estate by th~ County Cqm!JIis~ion 9fK~I'J~wha County, West Virginia. 

,. . .~. '" . . . ... .. ' :'; '.: . " " .... : .... :.' 
~ ~.'. .' 
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II. DECISION BELOW 

1. The Circuit Court properly det~rrninEld that the West Virginia long-arm 

statute does not authorize ~E;lrvic~ upon the per~Qn~1 representative of a foreign estate. 
-" . " '.~: . ,"' ,.', .. 

2. The Circuit C9uq properly cjE;lt~m'in~~ that it lacks personal jurisdiction 
. . 

over either Shashi Sanwal~~ orAries b(:lc~u~~ o~itb,~r bas sufficient "minimum contacts" 

with West Virginia. 

3. The Circuit Cgurt properly ~x:rr.9'~7.9 i~~ discretion and determined that 

Plaintiff's Complaint shoulq p~ ~:H~mji?~~q 91J~?~ ,Rrsis of forum non conveniens 
":.,".'. 

pursuant to West Virginia GQ9~ § 5Jk1 ~ 18 . 
. ;',' ;.:'::; - :.: ; ~'; . . ': L'. ,' •. 

III. 
". . " 

STANDARD OF REVIEW' 
"- ..... 

The standard of revieWQf the Cir~ujt C9!JJt'§ ruling is: 
.'. '_ , .•• ' '" "" -'.' '_ .,:. ".' -,'t .. ,', 

a two-prong ····~~{er~nticd~ta,n9ar9 . Qf r~¥iew. [This Court] 
review[s] the Fin~1 prder~r1cjl~~ ~Iijm~i~ disposition under 
an abuse of di.sc.retiOn stc;1ndard,~'~d'Will review the Circuit 
Court's underlyirjg fa,ctu~(·find!~g~·.H'[i~~r·'!il clearly erroneous 
standard. Qu~stk)lJ~ qflaW~iEl~~bje,ct t9!~ de novo review . 

. :" ~ .' '. -, - ..": ", .. - ." .' . .. ,- . . - - -, ":~;, -. . ... .' " 
". . "'. ,: ~: .. ';: 

Phillips v. Fox, 193 W. Va,()~?, 9E>1,45&S,~:~d, 3~7 (1995). Likewise, it is clear that 
; .. .':-._ . 'c::'-.' ,'. ",:.' .' \" , - :,:".~'- ~ 

discretion standard. Se~ 9~nf1elto,,., ·ln~Y:~tri~$!, im{ v. Aetna Cas. & Sur. Co. of 

America, 194 W.va. 186, 4;£>0 $.E.2d 1d~94),'QV~fruled in part on other grounds, 
. ," " ; ,'. ."-~ '.'", > :.' ,~;,:r, "., '.-' ",'; " 

Mitchem v. Kirkpatrick, 19~'W.Y~. 591 (1997)~ '("A:Qirp~it court's decision to invoke the ...... ,> "" ' . 

. ;"':,.., '. 

court abused its discretion.") 

IV. ARGUMENT 

The Circuit Court ill its Firal Or9~r prpp~rly q!$.~issed this action in its entirety 
'-. - : ," .> '," :':: ... ,',_.- "", -"'." 

because (1) th~ West Virgini~.long-armstat4ted9f?~not permit service upon Shashi 
. "'. ," ',' ".:--. -"" .. '.",:" :_.e· " 
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Sanwalka as the personal repr~semtatiV~9f an Ontario estate, (2) this Court lacks 

personal jurisdiction over either ~hashi SC;lnWFllk~ or Aries, and (3) under the doctrine of 

forum non conveniens, the publiC and priyat~ioter~~t factors strongly weigh in favor of 

dismissal in favor of an alt~mativ~ forum, i~e." tb§ ~Ql,Jlj~ of Ontario, Canada. 
. , ,"' -, .. . '-,,- ..... ,. ", ' .. '." '.- . 

A. The West Virgillia Long~arn) S,~J4tegoes Not Permit Service Upon 
the RepreSeflta~Y~ of ap qu~ pf S.!2.tfitll~tate 

The Circuit Court pH?p~rly qismis§eg tl1i~6qt!Qn against Shashi Sanwalka for 
. ,'. ~. "--::: ' - -.. . . ... :~::":,,:. ";) . .-:.\';:'- -:.,"' 

Code § 56-3-33, does np! ~Ptho(ize.a~~itiQW~~f Virginia against the personal 
;- "-, ", -:"." ".,' . . ...... - ", .::::: .... ,<>,:.: 

representative of a decea~@qm>n:-re§i<i(:}nf· inQiViQJ~(~ Furthermore, Defendants are 
; ... '~ ,"' /:, ",:.;:' ···:~·<:·<·-;-~'·;'\··'·"···.·;~.i 

unaware of a single West \t,ir~!niacCls~ hqIP!rQ:th~fW.va. Code § 56-3-33 authorizes 
", , ~ ':\f 

such a suit, and Plaintiff h~~ I'm! Git~q~4ch;3 ~Fl~~;~iaintiff instead asks this Court to 
.. .' -:. ,",'.: .. :~ .. ,.,;.,:, <~ >;:."", }~ .. ::~. :':' ' . 

ignore the plain language 91 §pE)-3:-:33. a9~ re6~~Fgtb~r Code sections redundant and 
,:: c_ .~' .', . ..' '! -:. ~:' "';.:' .. : . .-:' ;. .,":., '; .':: . '. 

meaningless. This is improp~r! 
.: ,. ". ,> ... 

At common law, "[n~()t~il]g i~~~tte[· ~~ttl§~ l~fln that letters testamentary or 
. '. '. 1 .. <' .,....... _~/' '." . ,:: ... ' . -~. ':'.r 

letters of administration hav~~() legal ppera.tiQ[lPGt Qfthe state from whose court they 
.' ::.\ .' ," ,. ~ :', :., ":- . 0::. " i.: .': " - " ' .. - . -... ' ..... ", ; 

issue." G/ucksberg v. pO/~H'Nq~s,yA,~:~~:-q'~Z~; ~9P2 WL 31828646, at *7 (S.D.W. 
. . . " . ~ :'. ;:. : "." . ,. ." " 

.' ',~ : ':<" 

Va. Dec. 16,2002) (quotingt-!{j!Tison q{1 Wil/~';~'Jil~i!ministration § 200(1)). "'It follows 
.. , " ":.', ~,;'<;.' .. ': /,"':'- ~ ',;' ,~::i~-: -.'. "" ',;':: <'~ ... "!;':,,'~~'~ .<,. 

as a necessary corollary fr()m th'is prin9ip!~, ., t6~t~h executor or administrator who 
.:;" ..... :' ': "'-; .. :~,;.~. <~'''''~: ".",; 

qualified in another state or jUri~cfictibDGaf1lJ~itherJ.~~por be sued as such in any other 

state or ju risdiction.'" Id. TIl!' 'IV~~ '(irgi9i" ~~~r(!tJ!e Court has long followed th is 

common law rule.3 

. . . 

----------,. . . .... , 

3 See Welsh v. Welsh, 136 W. Y~. ~14, 924, R~ §.E:.~q ~1, -,49 O~52); Joseph v. National Bank, 124 W. 
Va. 500, 21 S.E.2d 141, 142 (1~42);CUrill. Ingraip,Y4JY'l Yi;t,' 7J)3, 6 S.E.2d 483, 484 (1939); Winning 
v. Silver Hill Oil Co., 89 W. Va~ 70,10~S.E. 5,93, 5~~~pJ1~2U;'Oney v. Ferguson, 41 W. Va. 568, 23 
S.E. 710, 711 (1895); Crumlish's A~m'r v. Shen~ndg~/JV~(.B,9,o., 40 W. Va. 627, 22 S.E. 90 (1895); 

.... _ , ~~ .... ".. ......""- . : .... < .: ... ~ '.' ..... v •. yO< 
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West Virginia's general long-arm st~tyt~ 0N. Va. Code § 56-3-33) provides that: 

The engaging by a non-resi~e'1t, or by his or her duly 
authorized agent. in any on~ Qr rnqre of the acts specified in 
subdivisions (1) t~r,ough (7)Qf 'thi~ s.ubsection shall be 
deemed equiV<ll~l1t to 'an appqrntrn~ntby such non-resident 
of the Secret(3ry Of $tC3te, orhi$ 9t h¢t $\Jccessor in office, to 
be his or hertruearJd l~vflL!f ~tlpr,r1~ytJPon who may be 
served all lawful p~oces~ iQ . ~oyijG~iQ6 proceeding against 
him or her, in' 9DY circL!i~ p04~f 10' mi~$tate, including an 
action or prQc~edi~gt:>r()\Jg~tt>yf;) .o9D~~esident plaintiff or 
plaintiffs, for €i~J.Js.e of a9ti9r1ari~jrt9 frQQ1 or growing out of 
such act or a'ct .... : ... ~-: '.\ .. "'. /~,"'~/. :<::'~' . 

.'. . .' .. ",- :. 

There is no mention of ex~~ut9rpr a.dr:oir)i~t.r~tpr pI ~p estate in this provision. Within 

this Section, "Non-resident; is ~efine(j a~:; ..... .- .,' '. ", ",",; 
'> .", ... ''' .. ,. ,".' ,,", .,. ,', .::", . 
";'.: . c:" : ", .... -. '. " .. 

any persoQ,: .pm~r .. ·tr~~>¥q!~Dt~'¥ unincorporated 
associations, \(1I,~Qi~ nc;>t~re~ig~nt.9t.tb,~ state or resident 
who has moyed., JrQ01. the~t~t~' ~litl~~qu~nt to engaging in 
such act or acts"~ndan1o~g Qtb~rfln~lypes a non-resident 
firm, partner~~lp; orqorpQr,atiqr)'-Rf,'ftrin, partnership or 
corporation whjG~has.rnQv~dOfrgmtb~·~tate subsequent to 
any of said s\.lch~~ora8W.··' .' "', ',. 

'; .. ;-

W. Va. Code § 56-3-33(e)(2), pn"ceElg~in,' !l~it.h~r ~xecutor nor administrator of an 
~- '," " ;", . ",r;- .~. . " .' ,'" . 

",' . ~ .. :~:~:.::~ ~ --.~ 

estate is mentioned. 
, . . . 

In addition to the gen~r~1 Ipng-a~pl ~t~tl*~; \N~~t Yirginia also has two other long-
.:., ,.' . -','. ,'{':." > .. ~. .' .. ..: -'-.:<:.~: ;'.;" ... ~ .. -'" '.-~, ::-:'~::'~'.'-' ': 

.'~ .J.-

arm statutes covering specifi9C1qtiviti~$, t,~,,:'()p~r~iiqrfof motor vehicles 0N. Va. Code 
./ .. ;.~,.: ~ ":.' ,'-··::,'i ',:" 0'" -.:.':"',">;'" """,,'_ ~ ... :f 

§ 56-3-31) and acting as a6aHbQnds,rTl~D<W"Va:QPQ~ § 56-3-34). In stark contrast to 
•• , -.- ,< - '.' .":",: ," - :: :;- <-'~.' , ',; ,-- ',:' - :'.",' ',' ;-',,:'-" 

f:~ .:.,..'-~ ,': 

long-arm statutes expres~ly provid~ fqf s'~!'Y!C~ pf process upon not only the 
.":";:}.' ~':,',-' "':". ".:' ,,;, '.:'- '... ':.~ -".-.~.-' \;,-,,: '···l:' 

nonresident motor vehicle op~rat()r qr. q~i1 bpnqs'mao but also on the motor vehicle 

operator or bail bondsman's, "a~mini$tratqr, adrIJjrii$~r~trix, executor or executrix in the 
- . ,', .' ' . - , - . - . . '.. --\~" ." , .... ,: ," :' 

.' J. . 

see also, e.g., Strawder v. Thof178.s, 134q S.W,2,d ,51, p3~JT~X~~ ct. App. 1992); Palmer v. L.E. Leach 
Co" 60 F.R.D. 602, 604 (D. Vt. 1973)~ . .... .. ' .... :./ ..... . 
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event the nonresident dies ... ," W.Va. Cog~ §§ 56-3-31 (c) & 56-3-34(c). Despite the 

fact that the definitions qf "Nqn~resident't In the. motor vehicle operator and bail 

bondsman long-arm statute~ Clr~ materia!ly iq~p~jq~, to the one in the general long-arm 

statute, the generallong-arro ~t~~lJte. dqe$ 1)!)1 ~~mtiiliti this language. Compare W. Va. 
. . .",. ',' ," .," ; ,'.' ,'1.'-" ',;-, " ;-. 

.' '.' ... -:. ".- -,-

Code § 56-3-31 (g)(3) with "". ya~ Code §~6~3;-~~(~~(4). 

In analyzing this statutorY $chem~, ~h~ gjr9~dt Qqurt properly concluded that: 
~'. " -" " ; :.' -',', 

The West Virgi,nirJ, Ipng-emn ~la,Wt~ poes not provide 
personal jurisdtctj-pq oV~dh~ q~f~hQ~,qt~ In the above-styled 
act~on. Unli~~t'l~ pon7re~id~nt tn9~9~j~r~!atute and th7 non
resl~ent ball~o~od.sman .. ~t~t,Y:~~f~n,!8Q~Pth do s~e.clfically 
provide for ~erylce of. prQG~~§:Po. 'i,he admlntstrator, 
administratrix, e;secuto( ancC$*§,44tr'~C"p{'~ non-resident, the 
West Virginia 19n9-arrnst~t4t~b~~rsq-~'~~~ similar language. 

, .< :" .. ',' ," -, -;" ,'. '. ~~ :~ .~: :." '~i- _, >~". <:':/: 
~" .~ 

(Final Order (R. at 91) at 7.)lrI r~i:lRhing'ttil§ r§~MI~!tpe Circuit Court recognized that 
. '.. -.,.". -<~ "'>;-' ""'~,;',;,'. ,. -~.~ 

"'we are obliged not to add t9 statlJte~ sqlJJeJbinglh~ Legislature purposely omitted.'" 
"' -,'. • ':,. -'. ;"" \" ;,.;, -'" ... , ...• ' -:>...t , .• -,,,,,,'. 

'- - /.~.~, .\"/ ;::..:<~.;> 

Id. (quoting Phillips v. Larry's. Qriv;e-In Ptu~rrll~CY~ In!hgfo w. Va. 484, 486 (2007». The 
.... -'-' . - >.~: ,::, ::',,' ;'.:.)<'// .'~>~:-,;.~: ',~:": 

Circuit Court properly conc'u~e.9tha.t: 

Id. at 7-8. 

.' . 

All th ree statu~e~QQm::~r~. ~ct,iRIJ~ .•. ~~ .. nQn-residents in this 
state, which sy~jf3~t $uq!l p(){:tr~~ig~ot~ '9' service of process 
within this st~t~ Jqr the ,'p~rt:>g~~"gf-p~rsonal jurisdiction. 
Thus, failure Qf tt1eL,egisl?tl)l:~)pim~t~(f~]anguage covering 
service of prQP~ss9ver~QQhr~'§iR~nt.J~~cedent's personal 
representative j'1th~ 19n9::'arfJl~t@tut~ !!J~Ucates a purposeful 
ad on the pa[tof1hE:! L.egl~l~t~~~>'':\.··'\':·::· 

. " . . ' . 
. . - -

. . . 

The Circuit Court's deci~iOl1 i~' I]ot Rnly ~lJPp'qf1~d by the plain language of the 
; w" --,' '". " '-:,:.-. ::,~.,~;/ y \>~::L 

long-arm statutes but also comp()rt$ fully Wi!h #l~rq~mon law. "Apart from certain 

limited circumstances, We~t Virginia h~snot gefl~railyauthorized foreign executors to 
," :', ", "., ~ . '" ':-" .. - .;-: ' •• ' _- ,:':: -.'3; 

sue and be sued in locaI90lJrt$."G.luql<~b~/JI,!iQQ~ WL 31828646 at *8; see also 
. '.. -' . . - . -- -:-. - ".~' - ,:. -. - . 

Holsten v. Massey, 200 W. Y~;775, 7a6, ~90§.E.~~ ef)4, 875 (1997) C'a statute will be 
.,' - , .-, ,- .,': -, ',".".' ',.--,: 
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read in context with the cOlllrnol1 law unless)~ plearly appears from the statute that the 

purpose of the statute was to ctlange the ()QI1:1mon law"). The general West Virginia 

long-arm statute does not include execut9rs, ~Qrrlipistrators or personal representatives 

within the definition of "norlresid~nts!1 subjec.t t9 jl,Jr,lsqjl;tion, and there is nothing in the .' . ,' .. "., .... ' .. 

statute to even remotely suggest any Intent to~h~llge ·the common law regarding 
'. ' ,; . ' . " 

personal representatives. $e~ ~/upksl:!erg,~PQ? ~~ ~1828646 at *8; W. Va. Code § 

56~3-33(e)(2). . 

Likewise, the West Yir9jr)i~ Goq~ 9y<?1i(?1l r~!~tiIJ9 to Trusts and Estates provides 
',.' -; .'-:.',;-~- -S;·~:L-··:-··.~~-:·~i 

that a nonresident maYR~s~ryr~ »fithp,rq.~~f in his capacity as personal 
~ '., ' .. ' " ; - . " ' . '. "'- -, -~.~ '; - - ,-' 

. 5 ."y<-: ~ -. -' 

representative only when,aft~r ~ul:>lTIlt1irglen~r~ Rfergbate to the clerk of the county 
"',,' '-" - '. - ',: ".-?. -\\. '-:'(-{.: 

commission of any county ()f We~t VirgIQI~(\~h~rein ancillary administration is 
>' ,,:- .._ '., ----,; : r·c,c,:,',. -,:'. :'':i~;;,''i> 

-', ,-,.' , , 

sought, the nonresident' iOdi\l,i(:h~al is. apPQlnt~~;~i'West Virginia as an ancillary 
'- '.I: . '-, '::~':'-:,.> :i'~'~~":". <\ll,.'i' 

." - -,,", " 

administrator of a nonresici~n! deqt3deDt·S aSs~t~ ~I~q.te in West Virginia.4 See W . 
. ' ' :'; - -: .' . :" -~ ',':' ' :;,,', ;' '}';' '.:" .:: "." "', ~,; 

'. 
arm statute already perm!U~d C3cti?9S ~~n~~~lIy' a9flinst foreign administrators or 

, :' ~"" 

executors. 
.,';'''' ;, -',' 

Elementary canons "~f sta,tutory P9n~l(l!9ti9V;r~~uire that these statutes, which 

relate to the same subject matt~r, Peconst~ued Inh~'ITnony, with the specific statutes 
" :-:' ,', ,':' "'.:' > .:'-' ,-,,: ',-:' -;,-~--"."; -:;',.> , (- ... >/ 

taking precedence over the general statlJte.;'$,~~·Q~rvey v. West Va. State Bd. of 
-,< ' _.'"" , ""/ ' '," . - ".: _/: ';-~'7: :-, 

Educ., 206 W. Va. 720, 731, 5~7.S.E;.2q a~1,~? (1~~~). This Court must also adopt a : ' , "" ' -", -', ,'- '.: ',". -- ::- '~: > .' '::, 

construction that gives mefjning to qll PfQ\(isions pf th~;statutory scheme. Belt v. Cole, 
, , ,,' ' , , , - , -, ", " .-:-; '~~ " -- , 

172 W. Va. 383. 385. 305 S.F.2d 340, 3~4 (1~e.~). Thus, § 56-3-33 cannot be 
, J:' ,:. <~ 

4 Shashi Sanwalka has not sought ancillary adrnil1isllCitio!1 i!) VV~~t Virginia and has not submitted letters 
here, nor could he because Roy Sanwalkaba~t J'loa,S~E;lt$Jn W.~~t¥,irginia. 

, ! .~ , '- ,". :- • ' ,::,' '. >""": ':. 
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interpreted to reach personal r~presentatiy~s or executors and render the specific 

jurisdictional provisions in §§ 44-5~3, 56-~-31, ~nq £)6-3-34 mere nullities. Accordingly, 

in the absence of a statute expressly PrOYi9!ng that an out-of-state personal 

representative may sue or be $!J~d in VYest yir9h)i~, §hashi Sanwalka lacks standing to 

represent the Estate in V\I!3~t Virginia coPrts ~oc:t may not be sued there. See 

Glucksberg, at *9 & n.9. 

The Circuit Court also prqperly re!ect~(,1 E>,1~i9titt's assertion that West Virginia's 

"wrongful death" statut~ Ronfers jUriS~i<::~191)'i3~flinst foreign executors and 
._. _.' '0' . ',' '. ;'" ""'_ :", j:';«, 

administrators. The section§ ~~t~bli$hin9a qa!,J$~ Qt~ction for wrongfuldeath do only 
.... '.~'.» H:,: . . _~-.- - . - ,"," '".: ': ~ '.::~ _':':-.." ~ "~~'._~ :i;'~ 

that, i.e. establish a caus~ 9f aption, th~y qpnQt~qpfer jurisdiction. Moreover, the 
( . - -; .. - ',- .. - ~ --.,'" . -:'" .... -. - "> -. 

references in the "wrongful d~a~h" statute t9 ~~LJ~~W of action against executors or 

administrators are necessary to~reat~ the Call$~'8f&ction, even as to estates being 

administered in West Virginia, Plaintiffs proffer~g·~tatJ.tory interpretation violates these 
. • - •. -' -',-'. t', ",'. ",- '.'" ," ._. '"., 

fundamental canons of construction . 
. . ' ..• - i-' 

Accordingly, there is nQ basis for oy~rtLJming tb~ Circuit Court's ruling that: 
,- , ~-" ," " ' .. -. - -.. : ",. -" '~' .. '.- :": "- '" . 

Because th~. L~9.islat!Jre f~iledt()'pi.9Yi~e for service of 
process onth~ petspnalrepre~~lJt~,~!V~s of nonresidents 
under the West Yir~inia IQn9-arn"~tatL!te;for the purpose of 
personal jurisdiGtiqn 9ye( SyqhnQoi~~idents, while so 
providing in9th~r.$tat!Jt~s· Q(simi!~{~~bject, it purposely 
intended its exclusiOn.' As s!Jch,' the '. C<furt concludes that 
the West VirgilllaJong:arm'q9~s<n9f: provide personal 
jurisdiction of tbe. DElf~nd~nt~in th~' ~tlPY~ action. 

,,;" -', " . '. - "',, "'- : "-:,'.:-.': . 

(Final Order (R. at 91) at 9J 
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B. The Circuit CO!-,lrt properly Held That Neither Shashi Sanwalka Nor 
Aries are Subje~t to the Pers91l.ClI Jurisdiction of the Courts of West 
Virginia' .. 

1. West Virginia Courts [)ot-jpt Have Personal Jurisdiction Over 
Defendfilnl Sanwalka .. 

On a nonresident deff3l'lpant's motion tq qi~mi~s for lack of personal jurisdiction, 

"it is the plaintiff's burden tq e~tc;lblish ~ufficif3m f(3qts ~pon which a court may exercise 

jurisdiction." State ex reI. af31l At/antiQ7Wf3st VifflinJq V. Ranson, 201 W. Va. 402, 414, 
. :.'. . ",'.", "," 

497 S.E.2d 755, 767 (1997). The 90~rt I11PY r~ll~pn, the motion upon the pleadings, 
~ . - -. ", '-:':'. "."' . . 

. -, -. 

affidavits and other docum~nt~ry ~viqenc~~~Prtlitt~p,in which case the plaintiff has the 
. -. " .. - .. ~- ," - : - - ,": -. .'", -".:"'" ',:- -;':: .,' 

burden of making a prima faGif3shq\\li[lg' ofp~~S:9HC3,( jurisdiction, or it may conduct a 
. ", ,.'>. /c. . ~.:. , .' ._; ~ ',. '.: :;'::: .'.:. ::.:-:; ;::" . ." ';_'. '. ",. 

pretrial evidentiary hearinQ, il) Which GClS~ th~RI'§lilJtiff bears the burden of proving 

jurisdiction by a' preponder~pc~ of the ~vide,nq~.;§~~ld.; Town of Fayetteville v. Law, 

201 W. Va. 205, 209, 495 S.~.2~ 843, 84?(1~~7}t"0here the nonresident defendant 
. . . ' . . .- 1 '. 

offers affidavits supporting it~ 1J10tiq~, the plc:liqtiff:'may not stand on its pleadings [but] 
'-~ .. . ,- ,. - '" . ~":". :.', :~.;>. ::';-,) 

must come forward with c:lffiqavit~ or oth~r prop~r'~vidence detailing specific facts 
::'>:" --.",", . - :" '-,: .'. :.,.:.\ .... :.:. ':".' 

demonstrating that the cowh~~~ jurisgictiQO Qv~rth~defendant." State ex reI. Bell 
I,. •. ~ , . 

. .~:. '.: .~ ..' .' ::.,..' . :< . '.: -::~. 

Atlantic-West Virginia, 201 W. Va .. c;ltM S,49i$.(;,Zd at 768; accord Lane v. Boston 

Scientific Corp., 198 W. V~.447145~, 481;S.I;~*~ 7p3, 758 (1996) ("In ruling on a 
. ,.' . . .'.' . " .. ' .. -.';" ". { 

:. ~; . 

motion to dismiss for lac~ ()f PE3rso'l1aljurisqictj~111 the allegations of the complaint, 
.' . " .•. ' . '.!' ': '.' . ','. " '.' '.:" ,_:" ".; 

.,', ' .. ' 

except insofar as controve,~~~ by th~ d~fel1~Cl"t:~~ffidavit, must be taken as true." 
",'. " . ~. ' , : " . , .. ' .:.". '; .. ". . .: 

. '.' ' .. ~ '. . , ':". ~ . 

(emphasis added) (quoting Wqlf y. RiCllf1]QTJc::/9q~ HQ$p. Auth., 745 F.2d 904, 908 (4th 
' .. ' . .:','. '" .... . .'. '. '. ", " ".':'.~'. 

Cir. 1984). 

It is well-establisheq law th~t "'jurisdi~ti9'1 P~1100t be asserted over a defendant 
" .',' .. ,.' . ';" .' ...... ' "., .',:- '.< 

with which a state has no contacts, nQ ti~s and no' relations." Easterling V. American 
. " '. ~,: ': ".' '. .", :.. '" ... .'!:.' .. ' ".' ;:;.:: ':. ',', 
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Optical Corp., 207 W.Va. 123. 149:-130, 52Q R.E.2d 588, 594 - 595 (2000). "[I]n each 

case the reasonableness of a ~tate·s e~efci~~ ()f j4risdiction over a nonresident foreign 
, , ~'--, . . "', . 

corporation must focus on a 9u~litativ~ an~lv~i$ pf the foreign corporation's contacts 

with the forum state.'" Id. (quQtiqg Norfolk ~, By. Gp. v. Maynard, 190 W.Va. 113, 116, 
'. ',-' • ~ •• ~. • : - '.' '. < ',-- ,-.'. 

437 S.E.2d 277,280 (1993». ' 

This Court in Abbott v. qyvens~CgrQl,ng EiQf.1rgfass Corp., 191 W.Va. 198, 444 
, , - " " .,' _,-,' 1 ): " ", -'. :..' ,"" .;: 

S.E.2d 285 (1994), set forth i3 ~p-:pron9 ~naIY$i$ for d~termining whether a circuit court 
. ':- : ~'" .,:', '. • ••. ,' '. ". '; •• ", ,'.-. " c, '., ',' ,,' 

has personal jurisdiction o'(er B'l9nre.sidept d~fen.p~QtQr foreign corporation: 
• ' -. ' •• ,,~: ":,',, ~. :. • • " "',. ",':J '" ,,:,:_ ",.' ",; ',' 

A court must !J§~ 'a tw,P~$t~~·~PBt~~pn when analyzing 
whether pef$p"~1 jurfs~jQtkih'~~I~t§{·, over a foreign 
corporation 9r,Qth~r 'n6QtEipiq~f'I}!' 'Ib~," first step involves 
determining~n~lh~r th~ AErt'~pq~l)r~~ptions satisfy our 
personal jurh~dictipnstatute~ ~~t fpJ1h,ioW. Va. Code, 31-1-
15 [1996] aQc( W Va, G9<te,!' H~;~~~f [1996]. The second 
step involves, q~~~r:mining wh~fb~r tQe,~~fendant's contacts 
with the forum ~i~~,~ ~atisfy f~d~[~t qu~ p'tQcess. 

7 ' .. ,:.,;'./." ,- :."-,~:' . ,.;, . ".' . -: ':":" ~::: -"': { 

confers 
",':''';" .,. : ' .. : ' . ,'~ ,i, 

personal jurisdiction over a n()6.t~§iqenfWQq ~[l9~g~~iiJ one of following seven acts: 
• ," .;. - .. ',' . -, .' ,',< . 

:'"., , 

(1) Transacting a:ny~qsjne$s. in this ~t~t~; " 

(2) 

(3) 

(4) 

(5) 

Contracting to supply $ervic~s Or, ~hiD9~ ,ipthis state; 
.. ',,' '" . /'. - " ," -".' ," , " 

Causing tortious injury by ~n apt or pmis~'9n in this state; 
.'". - ~. ,,- ; ::" ',," ' .' " ". • I, _ -.. ". 

. : '0; .' , : . ' 

Causing torti04~ !nj~ry inthi§ st~t~ ~X ?l1l~ct or omission outside this state 
if he regularly clo~sor solicitst>klsin~s~" 8(engages in any other persistent 
course of congupt, or dt:jri~e$, SHPSt.~rt!~1 revenue from goods used or 
consumed ors~rvices rend~recJ In this state; 

.;'. '~- " - • -. - " ~. '. '. ro, . ',' _. '. 

Causing injury in this .stat~ to t-ny p~rspnpy breach of warranty expressly 
or impliedly mad~ il1 the sale -ofg'()o~s Qkltside this state when he might 
reasonably have ~xpe6tecJ,S!Jchper$gn JQuse, conslJme or be affected by 

.. . .' '. ' .. - . .- :. - :. . -.;:.,~ .. - ". ',; ' .. -. '- .,,-. 
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the goods in th ..... i~ ~t.ate: PrQviqe .... O, That he also regularly does or solicits 
business, or eQg~g~sin any ot~~r p~r~istent course of conduct, or derives 
substantial reyen(j~from 9ood$ us.ed'Qr consumed or services rendered in 
this state; '. . 

(6) Having an interes.t in, using pr p()~ses.s.ing real property in this state; or 
~ , . . . - , . . . . 

(7) Contracting tq in~l,Jre i:1ny p~rsqq, W9perty or risk located within this state 
at the time of Gpntracting. . ,.. ..' 

W. Va. Code § 56-3-33(a). 

provisions of § 56-3-33(a), it m.ay b~ as.serte;d~nlvi~~,'i9 a cause of action that "aris[es] 
, : . . .-.; , . '.' '.-'", . .- :.' . -:._," "-: -. ;;.-.: .. -::<'--:-: ..... ~ :':~ -/. '~":' 

'. - . .~. ....'.;:. : . .~ . 

§ 56-3-33(b); see also Lanfj, 198W, V~. at 498,J4~1 §It=.2d at 764 (personal jurisdiction 
. :-, ~" - .' . - . .'. -,' " . . '. . ~ ~ . ~ 

cannot be asserted under th~ ~t~tute "V~e,r~ th~ 89!1t~ptS. between West Virginia and the 
. ',' . . , ," . , . . ,'.' ~' " - ,,' -', "," '. .-

defendants are incidental an~ qnrelate~t() the·ga~§~:gf'actiOn) . 
• ,", :. ".,' '-.:,' • < , .-':. ", •••• ' 

~', , '.-', .: . 

Moreover, although the APl:)oU anCllys.i~ha~tWo distinct steps, this Court has 
'. . "".' ~.'" .. /., -,-'. :::.;".:;;-

explained that in applying th.elpng-arrn stat\.Jfes. uh'~~?the first step, the statutes "must 
. .. :: : . >.: .-.. . . '. :.,>: C>·,· .. ' ~- :: "~'-.' ":" -: 

be read in conjunction with t~e Gon~titu~i()n~! < 9H~ 'erocess concept that a foreign 
•. . -, ~ .. ; '. - ,,,', ~ ~-< 

,,; 

corporation must have cert~in'mir:limunl qQnt~Qt~,'b~fore it is amenable to personal 
!'. ..' .'.':' . .•..... . ;;. 'i' . .. ,. '.' . ".:: '. .: ...... , .. ~. 

jurisdiction in our courts.n~a~terli'?9,"~07W.'Yr;t:.~~t;301 529 S.E.2d at 595 (quoting 
'. ". i -:~ '. " "," '.' .... 

Thus, application of thelpns.-wf'J'l· $~a'lIt~~1~9·f~qHires a determination that the 
.' " ... , '. .... • .' .: .... i..':-

maintenance of an action in th~fQrurn qOe~ riotQff~hqtraditional notions of fair play and 
• '. . . .. . _:.. .. .' .... ~ .. ~. '.:.: ... i: ~ 

substantial justice." Id. (quqting Hodg~ v, Sancl§ Mfg. Co., 151 W.va. 133, 150 S.E.2d 
.. ' . .' .. _. "." .'. ..:':'" ';:". '.' "":'."." t . 

... ..... \ 

793 (1966». 

. '" .··t .•• ~._ 
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"[T]he critical element for determining minimum contacts is not the volume of 

activity but rather 'the quality anq nature of the activity in relation to the fair and orderly 

administration of the laws.'" Id. (quoting Norfolk $. Ry. Co., 190 W.va. at 116, 437 

S.E.2d at 280 (quoting Int,fJrrJat{onEjI Shoe CQ. v. Washington, 326 U.S. 310, 319 
. . '. '. .;- "," 

(1945»). Moreover, foreSeeability is a neGe§~~ry prerequisite to the assertion of 

jurisdiction, and, in this regar,d, "'the foreseeability tOat is critical to due process analysis 
~.' " , . .',.;'.... '~.'> ,.- -:," :,' , 

. , . is that the defendant's conduct and CQonectiQO with the forum State are such that he 
" ,""..1' .. - J -"~' _ -' . -, "-,' 

. .' 

should reasonably anticipat~ Reing haleq intQ qQurl mere.'" Id. (quoting Hill v. Showa 
. ,'. .' . : - . . - . -, ,-:- .... ',' :}.", 

. . . . . 

Volkswagen Corp. v. Wooct$~>a, 444 U.S. ~8q,497 (1 aeo»). 
'/ ,-, ' • ." " -~ ". ., : ..... ' " ,: t" :'- ~ • .-";.~ 

Plaintiff's 'Complaint as~erts that thJs C9Yr! hq§! personal jurisdiction over Shashi 
-,- . -.,' - ".. '': . '." . 

Sanwalka as personal represent~tive Of the' e~tat~ Qf Roy Sanwalka due to pilot Roy 
".' "." . ,c' ;', ;'':'~ ',' -;' ;f l" '". . ~ . ;".~ [ . 

,";'- . 

Sanwalka's alleged commissipD of to'1ipJs~St~irJ~e,:?t Virginia that caused O'Brien's 
.' , ,'-" -"' '. 

death in Virginia, invoking jud~qi9ti9n ~I)d~r § 56~~":~?(a)(3).5 Moreover, despite the 

fact that Defendants submitte~f fa,ctl,Jai affjqayit:sas.· tq'the lack of any contacts, Plaintiff 
:. . .... ,. ',.:, .".".' ; ':>' . :.'. ~, . ;,' I.': .. ,,": 

It is undisputed that ~h.asl1i qalJw~lk~ ha§ ~a~ no contacts with West Virginia, 
.' -, --.,'," -' ., - - • : :.\_. " •. - .' i 

(see Sanwalka Affidavit mT 7-10. attc:lcheg c:l~ ~XhiQi! 1 to Shashi Sanwalka's Motion to :. '". " ': "..- '-, .,-- - : -- _':- (7;:, <C_," _,' " ;. 

Dismiss (R. at 22», other th~'1 hi~ 9~u~ir1g filirl9~ in ~bis Action. In fact, he is not even 
• • ',',' ...,.', - <", • • ~.' 

5 Plaintiffs Complaint does n8t· e¥~n alh.ld~ tQ th~ p'()~s.il?!litv.that either Roy Sanwalka or Shashi 
Sanwalka transacted any business in this st;::tte, cqnt(c;lcte.q tQ t>,tipply services or things in this state, had 
an interest in. used or possess~ct .re~1 property In.this $~~te.,·9[¢pptracted to insure any person, property 
or risk located within this state at ~11~ tlmeo! c~:mt(~ctjng. Th~Gprl1plaint similarly does not even suggest 
that either Sanwalka regularly Qip' Qr· solicitecf pU$ln~s.~,. Or~rls~~ed in any other persistent course of 
conduct. or derived substantial r~veQl,le from goc:iqsll~~ ()tgop§yrned or services rendered in this state. 
In fact, neither Sanwalka has dorja a.ny oOhe~eJhir'!9~;' (Sf!~.§~nwalka Affidavit, mr 9-12. attached as 
Exhibit 1 to Motion to Dismiss (R. a~ 22).) Thus It i~pl~in. thatl)~me of the subsections of § 56-3-33(a) 
other than subsection (3) can P~S~lbly~ppIY to~rife~jurispi~t.lp91··.·· 
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alleged to have committed apy acts in W~st Virginia. Moreover, the only contact 

between pilot Roy Sanwalka ~np the $ta.t~ of West Virginia is the single. unplanned 

landing in West Virginia on Ma(ch 15, ~OQ~ and $j)bsequent departure the following 

day. See id. 1113. It is this lone ~ontact ypol) YlhiOQ Plaintiff seeks to rely as a basis for 

jurisdiction. 

Plaintiffs attempt to [l1anufaqtu(f? j!Jrh~f.ii~tiQQ in this state, while creative, simply 
.' ., ...... -. " .. '.' ,. .' .. -' . ". 

cannot withstand even the rno~tcu(~Ory ~cr,~tifJYI~h~r~ it is readily apparent that none 
. ~ ;" "\ ;' . :,':" .,' /' <,' 

of Roy Sanwalka's contact~Y'lth ,~e~t~te9yr,inij h,1~pn"f stop here caused the death of 
, ',' , ., . ' .. " . ,~ , '- .-', ': ::. \ "':', . -,; -

passenger O'Brien. The QnIYf'qtiQn~~II~g~9 "~~D5'¥~Jaken place in West Virginia are 
~ .. "/-:- .' ::-.-: .,: ,.' .;' ::.~ ':'.: ':' '-. :!,';: r, . .'1:/; Y" 

Roy Sanwalka's actions ill. fiIiQganig~t.pl~o. ;~y t~J~l3hone with an operator in North 
:", !;,', ' ' . ., -" ,- - ',' ,,-' ',;'. ;;'/-" 

Carolina and then proceeding C;>VE:)r WfBst YirgilJi~ Flhd 'into Virginia before crashing. (R. 
~- ')" -. /:i", J 

at 4, 11 9.) Plainly. the filing of ~ flight plaflPiq not add could not cause the crash or 
• : ~:/. ,', " -,., - '. < " • , • '" ", -: ,-, ... ,,~ 

:.-' 

O'Brien's death, which occy[rep In Virgin'i~. >~i1~eWi~~.it is clear that neither the taking 
,~, ",.:, .... , .... ;7, .~.:. ", '>" ; ~:~.<':;'-/ 'i, : 

\,'-,' .: 

off from Yeager Airport in VY~~t Ylrg!niCi nqr m~"lxfng over West Virginia towards 
. - - .; ',~ : ,\ - ,- . "- " 

,> ;,' ,',:,.:, , 

inclement weather caused tbepr~sh in \ljrgir:)i~.>p:laj(liiffJs baseless contention that the 
'. " -,,". . - --: .- - '.,:: ,",_ '- ,:' . .- -j:. . :.-. i·, :', 

decision to take: off doom~g th~f!i9htiS~ith91.J~ ~n¥ f~ctual support and belied by the 
.' "... ",' ," . " .. :: .. :.- -. - -;'<"\ o· ',~. '"':-. .;:;'.; 

fact that the aircraft traveleg forJ'Tlore thCiO' ~Q mi'14te~and left West Virginia airspace 
'-'. - ',',' ;'. :-.. , .- ---' ", -','., 

I '. : -,.'; .. :;:. . -.," ." 

before it crashed. 

Lastly, In re Oil Spill by ArnQcQ CP(9i~ 9f( Qqflst of France, 491 F. Supp. 170 
.-,~,' ••. .,~~- ',' . J', ,.t '. z :.:.,_ ':. J' _.',--_'; 

(N.D. III. 1979), cited by Plairtiff. Is CO"1plet~IY'l1apPQ~'tf3' In that case, the district court 
... : '; >.: .' ,'- ~t :-:"'"'<";;, '\~r'L';>-:.: 

asserted jurisdiction based upqn the defehf.i~Qt~ h~yln.g "transacted business within the 
"':. .- " . - - .. ' ,.' 

, .', - '. -',- " 
. . . ~ . . 

state" within the meaning of th~ long-alll"l ~tatlJt~.~xpr~ssly disavowing reliance on the 

"the commission of a tortiou~ actwithin the~ti:lt~,lIth~19ng-arm provision comparable to 

the one on which Plaintiff reli~s. ~~e ip. at 17';.-74, lhere is, however. absolutely no 
, '.' 

.'. <.-
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evidence that Shashi Sanwalka. Roy S~n~~'ka or Aries ever transacted business in 
. . 

West Virginia. and Plaintiff dpes not ev~n all~ge to the contrary. 

b. Assertion pf JlJris~i~tion Against Shashi Sanwalka 
WOlJld . Not Cprnpor,t with Federal Due Process 
Re9uirement$. .. , 

The Circuit Court properly beld t~~t ~)l~n if the West Virginia long-arm 

statute was satisfied. the eXWGis~ of p~rsoncll juri§~ictipn against the Defendants would 

violate due process. holdin9 thSlt: 

Even viewingCiIi ?llIegations in the RIClilJtiff's Complaint in the 
light most fayorqple to thePI~i!)tiff,"th~ connection of the 
Defendants tqW~sfYirgirilq,'~§r~l~t~~jqthe airplane crash 
giving rise to·the"·ap()V~¢alJ,,§eQfC3.9ti'Qh/is tenuous at best. 
Although the p~¢~q~nt Roy'~S~nW~lk~>I~rided the airplane at 
Yeager Airpqrt il} ~harl~~tqn.W~_$t,·.Yir9Jnia, and then the 
next day, bef()r~tak.in9 Qff.refu~l~g,ttj~"~irprane and filed a 
flight plan, it isunlikely that these briefand minimal contacts 
with West Vi~gjniif~~ti~fYt~deY~I~~N'e~9~ess. Furthermore. 
the airplane,cras,hocGLJrteg iq Yirgiqij;l.<not West Virginia, 
and thus, Virginia -_is . wh~r¢:ti,1e'€lR9Ve cause actually 
accrued. Als().' it [is]u,nnk~lyJb~f'tti~ decedent's brief 
contact with YV,e§t VirginiCi' rnaq~ I(for~~¢~abre that he could 
be' haled intocp~ttin We~t \iirgi[l!~;Th~§; under federal due 
process and, Qa~eqon th~ tehLJ9~~CQOt~pts of the decedent 
with West Virginj~ ~nQ th~ Gpnr'l~ctI9r]qnhose contacts with 
the airplane Gr~~h giVing ris~ tQtb~·~ption. it would be unfair 
and unjust to, require Jh.~ Qef~ljg~rijst({defend the above 
action in this ~tate:'" .,. _.' .'.- .......... _ ..... --'-. 

~. :.'< "< > 

(Final Order (R. at 91), at Q-1Q ... 
',: ".: .:'" 

As discussed abov~,federal du~prqGe$~ q9nc~rns mandate that this Court may 

assert jurisdiction over a nQmesident' qef~rldant, pnly when the defendant has the 
-.' ., ':, ~ .' ,. ..' '.- . ~ " -, - .... , .. ::- . '.~: 

requisite "minimum contacts': wit~Wes, YirgiOia:~uch"t6at the maintenance of an action 

in the forum does not offendtradi1ion~I>~oti~nS'Qf f~:ir play and substantial justice." 

Easterling, 207 W. Va. at 130, 5~9 S.E,2~ ~fq~5(~l!oting Hodge, 151 W.va. 133, 150 
. . .." . __.,,". ,_ .~.": .:"'. :. r. . 

. . " ." - ".:",' 

S.E.2d 793). Initially, th~ cpurt nlLJSt d~t~rrT]jD~ that the defendant has ties or 
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connections to the forum stat~ "by which thf3 defendant purposefully avails [him]self of 

the privilege of conducting activities within th~ for!Jm State." Pries v. Watt, 186 W.Va. 

49,51,410 S.E.2d 285, 287 (H~Q1). 

The minimum contact~ determin~tiQrl. I:l!::~w~yer! requires inquiry not only into the 
", •••• • •••• ,. -,"u'" > .", 

"precise nature" of the defe(1d~nJ's conta~s. witQ tt1~ forum, but also "the relationship 

of these contacts with th~ p~lJse 9f a~tipn! ~I)Q ,~ weighing of whether 'the nature and 
~ -. ~,' '>, . ,- -- "" - .~! - ',,' - '." ',": '. j -, 

extent of the contacts ... b~tVleen the fqn,Jm aoc:f tb~ d~fendant ... satisfy the threshold 
.'''';-''-_-;''~:'-. ',,'- ,":, ,:' ,:- .. ,-,- '.;.: '"7'~~' .::,-,', ',<.~_; 

.-

demands of fairness.'" G,:ove, V.'M~hq$~~fCJn!29jyv.Va. 502, 506, 498 S.E.2d 485, 
':. ~. .... .;, y ~. .,(: ' "' ., . 

489 (1997) (quoting Presbyt~rl~fJ Ul)iV, Hp*p"v.,W;i~qfJ, 654 A.2d 1324, 1330' (1995» 
"~".";~-----~':('.: :":.' . -.,-'::.';-:~:'~':-'- ~-,< ""\:\<'<-'~.'~. 

(emphasis in original». T91~rrl~tion~t1ip~e;r.y~~Q)b~i~prum contacts and the cause of 
, . - ,. . ' , - , . '\~':;' .':', " 

action must be such that iti~ fQ(e~eeab,le that the'q~f~npant would be sued in the forum 
-' .. : " "'.: ,: . - -", . " ' ' : .;' " :. , .. -.... '.. ' "~"~", ~:: 'r, 

" C "j 

; ,~-. 

S.E.2d at 595 
, . ' ' i 

Further, "Ia] court ITH.lst 9qrH~iqer th~ purdfi;!n Qn the defendant, the interests of the 
." : ' ',.,;,' :" " ,,:,' ,'-, ':', , .. ", :' >., > ~ .,' " ". 

determination 'the interst~t~" jYBiCi~I' ~ys~em'~' in!~r~~~ in obtaining the most efficient 

resolution of controversies;;aDq th.~ sbim~cf'i~t43re~tpfthe several States in furthering 
, .. ,.' ',.", ',"'," : "',',' -','," :,.; :; : 

(quoting World-Wide Volkswagen Corp., 444lJS. ~t ?~2.). 
. . , ',. -:; ~ '" ': ' , - - " , . - ,-:" . ,:, . '.,",'..,~ ", 

In order to exercise speqifjc j~ri~dictipn 9ver thed" efendant, the action must arise . , ',' ','.' - " -" ",.' ", 
.:.-."'.' 

; 

out of the defendant's cpntact with the,fC)(um!$~e Helicopteros Nacionales de 
~ , ."~' 

Colombia, S.A. v. Hall, 46(l U.S. 408, 414 f1.8(1~a4); Fstate of Fraser v. Smith, No. 04-
.- " " '.' -' , :.: '.:;, ~ 1-,' ', •• 

22191-CIV, 2007 WL 5007984, Eit *11 (~peqific j~ri~cfiptipn requires a causal connection, 
::': " " .... '-, 

, , 

not mere relation, between"the defendant's fQfum CQnb.Jcts and the cause of action). 
• :"" - - '. ,- __ ,';. ' " " :",- ~'. ", \ 'z' 
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There can be no disput~ that n~ith~r Shashi Sanwalka nor the Estate created in 

and by Ontario law have any ~ontacts with W~st Virginia. Thus, Plaintiff must seek to 

impute Roy Sanwalka's conta¢s, fr9m thl~ siQgle, unplanned stop, against the 

administrator of his Estate. Plaintiffs attempt fails. 
. '. '.:' -' " "" 

In the first instance, pirqt Roy ~~nWl;dl<a:s t>ri~f, unplanned stop in West Virginia 
. . 

as a result of bad weather Qge~ QQt coostitlJt~ :!BQrpQ~~ful availment" of the benefits and 

privileges of conducting activities there, M9reQV~r, ~s discussed above, the accident 
:/-",',:' ,;:' .' ,',- -:;" .;-.-... ,;"::};',"':-;'. ~'.;~~. 

certainly was not caused by an~ ~icJ ru?! C!rls~ f~6,n1 any pf Roy Sanwalka's contacts with 

West Virginia. Maintainin~'~hi~ '~qtion~g~irl~t~i§";~i~\e in this State therefore offends 
",' .;" ~~:. ',"/-:.' ": \l ,': .... ";'~-;:-:.'~':'J . .',~:~::;,·.:..:~:,f;~' 

traditional notions of fair pl~y@'1~ sld:)sta!lti~ljv~ti~~, ~nd this Court may not exercise 
;:-'-:, ,_. ~ - ; . ,"" 

specific jurisdiction. 

This becomes clear 9~y()rl(:~ p~ra9v~Q~Hf.~ ~h!1p one considers the factors set 
<, . '" '" . : "~.':(~'. 

forth in Pries. Litigating the~e ~lgimsjl1 this~tat~ WR!)I9, impose a significant burden on 
'. :. ;;' "-", ,~\ " " ':,',:;', >.' /"">,' 

Shashi SanwalRa when hE)fl~9 ~Virtll~JlY ?I! 9ft~~"t~l~vant witnesses are in Ontario, 
,,\ ?"',: :.' --Y·'. 

Canada, and the few rem~i[lingwit!)e~'s~~ ~f~ ~c~m~~ed throughout states other than 
• ~." • ~.; '", - .' : "> ':;.,,' :.,"- ~": '; 

West Virginia .. See infra :P~utIV,G~6~ 'v\l~M ~irgi6i~ has no interest in this action 
t _. • - - ':,' " ;" •••• ' •• ' ,. -~-' '?' .0','," ,,}' 

• - . • • - ~ •• ". .' ; c· 

between nonresident part!e~ r,~~a~pin~ ~n'aq~i~~qtlp another state. See id. The 
'C";.: .... ',.",' -', ,'" 

Plaintiff's interest in obtaining relief' fqr i'.1illry. in ~pc;>!her state is centered in Ontario, 
<" , ,', • ,,- '-,',' ':: '- -

',,;:' .-; 

this action in West Virginl(J;' tv1preov~r! '~the!ri~~r~t~te judicial system's interest in 

obtaining the most efficient re~o'utipn pf CQntrpVe~i~~; and the shared interest of the 
'. ,,' -' "-~ ,,' .,'~ ',;.'}~ 

'. . .",. -' . 

several States in furtheri~g f4nqarnentalsub~1~otjye~ocial policies" is not served by 
.- '. --.,'" ". l . .• _. ,,' ',r" .. 

having West Virginia adjudi~te. thi&a(!tion between nonresidents when it can be 
.' } _, -. . - ". _~._ _,' , .. ",:>:;_ .. oj 

'" -' '. . . -

resolved more efficiently in~ juri~ictiolJ tnat has. 9QeXponentially greater interest in the 
: . " ", -, -' . . -." :". -. ',' - :';;.' .' :><':' 
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case. See id. All of these factQr~ furth~f I;lol~ter the conclusion that specific jurisdiction 

is lacking. 

In order to exercise Qen~ral juri~di(;ti9Q qv~r the defendant on a cause of action 

that does not arise from th~ ~ef~ndant'sactjvities in the forum state, the defendant's 
· "" :,_.0" .' ' . :." - :" :: .. ,.,;." :--, .... 

activities in the forum state r:nyst be bQth' :'cqrtIrlLlqH§ and systematic." See id. at 415-

16. As explained supra, $h~shi $anwc;lIk~ has OQ qqptacts with West Virginia, and the 
~ - -, .. ".- :' ".:'- ' .. ""-'" . ,""-- -. -'. - .: .... :: -" ::" -': :"." ~,". :-,':;~ 

· ." '.:' -. -' 

only contact between Roy S~nwa.lk,a and the §ta,t~ of West Virginia is this single 
...• "; -t 5',: C", ':. -, ',- .' ';i-,J. • ';""~;' >; :':':; 

unplanned landing in Charl~~t~m,'\lVe~t. Y!r9iQiA~Y~;i~pad weather, where he refueled, 
,:. "'" -... , ' .. '" . -, • 'i ,.:? ,-.~ ":; _\: :~. __ "'.:< -, ;'>, ./ .. 

telephonically filed a flight pl.Ci!1 ~nd' remCline~ lJ.otil 'i~~iirning his flight the following day. 
,;~~y, :::~. - '." ' .. -',.;-." ':' .. :, .::."-. ".'.':,~ L" .;'\",:: .. ""'~ 

\: " .~.: . :":.;" .. ,,:. 

(See Sanwalka Affidavit 1l~ 11;34. aUaFh~da§ j;xhiQi~;t to Shashi Sanwalka's Motion to 
~:'.)" ''-''",',' •. ;---. -. -.' ~ ~" •. ' ,",; ":",""",~".~".,, ." 'j 

i ' , ,,~ :.<,. ::. ,-:: 'i' >"' .': .:,,~:, ;,: :.~)::,.:< .. :, ,.:> 

Dismiss (R. at 22).) Obv,iplJ~ly, !b.i~sirgI7 RPlJt~9r~oes not constitute the kind of 
: ", '. ~. '~'" .. 

continuous and systemic qqt,iyjty tt,l~t ytoylq ~L!I?Port 9~peral jurisdiction. In sum, there 
': \' .'.> ...... ..:.' ....... ::, :\.,:,.' ..... ,,:.::> .':),.<":~:,:::,::.- ".~,,<,; .. 

is no basis for this Court t9~~~ert pe(~or.Ja! juri~~i~iiQQover Shashi Sanwalka, and the ....... :~'. :> ': .. ':. '., .: '. ~.,:~"~' .. --:>; .... .'\ 
',;' .: >.~_ .. ; .. ::. , .. J,' 

claims against him must be 9!$p1is~e~. ........;' 

2. This Court Does Not HavePersQnal Jurisdiction Over Aries ..".;' '_', .::,'- .:--' .. :" '~: - -. ,.: ,-, "' .. " ,J..-,: ~ ____ . ,; ~_ -:.: :,C-: -.. ';-.... , ;-

:'r .:... .. _-.. ... ',;:.:: '. ,. 

liability based upon the aGti9~s pf pilotRpy~;;l[IW~lka. This claim is erroneously 
. ~ ", '. . ,_ "" :', ~:' . >;"_: '; .. .' ' .. - _c, • ~ 

premised upon the contentlpn'hfltRoy ~~IJ~~'~'Cil\V~~' an employee of Aries. In fact, 
~. >,' .".:' -- '." ... .:,:: ""':~'::-'y,:::-,-.. ,:-,i,., ."-.. ';.< 

accident and clearly was nqt p~rformirlg s~rxip~s fqr ngr conducting business on behalf 
, .'-" ';. ".-'. . . '.--~':;' ',: '.'~". .'": ' ',- ',- ~ ,:"" 

of Aries. Moreover, becauseJhecont~ctspLBQY§c;l(lwalka are insufficient to establish 
· ~, '. ': ,": - '. ::-: ... ~ " 

personal jurisdiction agains~ him or his Fstc;lte,' m~ ~f1me contacts imputed to Aries 

cannot support jurisdiction a~a~l1st it. 
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It is clear that neither West 'y'irginjij'S long-arm statute nor due process is 

satisfied with respect to Aries! Aries ha~ n~yer transacted any business in this state, 

never contracted to supply seryiyes or thlr9f:j in this State, did not cause tortious injury 

by an act in this State, did not yG\LJse tqrtiQlJ~ il'lj!Jry in this State, and does not have an 

interest in, use or possess rea,l property in J~,js ~t~t~~ Aries, in fact, has not taken any 
: .': :' ,. ' . - '.' '.,' ". ~. c" -. - ". ," 

actions in West Virginia. Thus, tbe IQng~arm stat\.,ft§ is not satisfied. 
:-. :;-' '. "," '", ,", : ~. '-:::-' , " :',,:- ,': :,,:-. ,.' 

. -- . . 

Because Aries has nQ ~pqt~yts -'NjthW~st Yirgipia, it is clear that the exercise of 
> .': ::~::: ", .. -. y. -; :'-'; :'.":-.:., .:', ':/~,:.: :::':~":: <":\,-: ~"\.: 

,-'. ," .\~-. . ." . 

jurisdiction over Aries wpyld yiQI~te th~ -RH~f!r,9Q~SS Clause. See World-Wide 
-,," /'-',.;- .;;.::.(.: .... :> .. 

Volkswagen Corporation -. y. W,oqdsqn, 44~; V1§.'-' ~86 (1980). In World-Wide_ 
. ':,~~.- -,:' :. ".: ." ..... ,: ': : . "-" :.: ,,: - ,..-; '.>: ,- : 

Volkswagen, the United St~tesSupreme CQurt h~ldttiilt "[t]he Due Process Clause of 
.:. ,'.;:.: .... :~ ,',.:/ .. , .'-~, ... : __ .':", .. : :',.,'"'~ ':_.:.~.-.. :: .. _ .1',', 

... ," -"', ",:" 

the Fourteenth Amendmel1t limitsthe ROWer Qf ~<~t~t~Gourt to render a valid personal . -~'; ,,' . , . '";'," """ .. : . .>. ,: ',",-,:: 

judgment against a non-resid~ntq~f~!1p~nt,"lq,~J ?~1. In World-Wide Volkswagen, 
: . .-:.': ... --: ", '~~'- . --.: ;:.:", 

the Supreme Court found thfJt the, ~)5erxis~ 2! P~r~9;f)al jurisdiction violated the Due 
. .', ,- - ", ... 

" :".' ," ,'. '. 

Process Clause where: 

Id. at 295. 

Plaintiffs ca rry pO ~9 ,;ptiYi!y\¥IJ~Q~"~np Oklahoma. They 
close no sale,§~nq p~r8rrn ,69 $~ry,i8~fJhere. They avail 
themselves 9f" "nqb~" ,'of tb~,"priYil~!i~~ and benefits of 
Oklahoma laW., They soliqitlJO pp§)io.e.$~ there either through 
sales person~-' Qft6rough~~v~rtj§i.rig't~~,$onably calculated 
to reach the" ~tate. ',' Nor ,d,o~§'.tn~'-J~PQrd show that they 
regularly sell··Gan.~'_ 'ill whpl~$~1~9'(r~tail to Oklahoma 
customers or're$i~~l1tsjjr thc;)tth~y ID~l~~gtly, through others, 
serve or seekto'sef'v~the" Okl~hqbla.,jnarket. In short, 
respondents .~~~k,'t9' b~s~ ju'd~dl~!iQh'on one, isolated 
occurrence~nd ',,' 'tVh~tey$ti~t~r~hs~~; can be drawn 
therefrom: th~, fQrtuitQ4S circumS~~I'lCf3 that a single Audi 
automobile, sold in New YQrk.:to'New York residents, 
happened toOsutf~rari< apci#e,nt:whji~ passing through 
Oklahoma. " ", 0""",', 
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The facts of this case are simil;3r --Aries carries out no activity whatsoever in 

West Virginia, makes no sales and perfonn~ nQ ~~JVices here, and does not avail itself 

of the privileges and benefits of west Virgi!1if:! Ic:lW, and the Mooney, owned by Aries, 

which was certificated and maintainecJ in Onta~iQ, Canada, was flown by an Ontario 
, -, " :. "',' ~ -. "; '. ',"... .." 

resident, who was intending tg fly over th~' YariQ\,i$ §t€l,tes on his way to the Bahamas, ., -:". ,-,: .',',' -- .' ':.". 

when it was diverted unexp~ct~dly intoW,es~ Virgioj~ p~fore resuming its voyage before - -. "-.' ,': ". ". ,.-.... ," ,-,", 

crashing in Virginia. UnderWQrld-Wiq~ vpjK~W(;l~~n! Aries is clearly not subject to 
. . . "-:'.- .'.~::"" ... ,'. r·;,:. '.- '--,"> -:;-.:-:':. :---.:-

, ' .. ;.!. . .-.>: .... ,~-:'> 

personal jurisdiction of this Court.' . 

C. 

. ".. : . '. . .' . 

. '~' . . . . . 

The Circuit q9~rt ~roper'Y' ~~~~q.I~~~ its Discretion to Decline to 
Exercise JurIS~i~t'on U1id~r the,R~~f~JRe of Forum Non Conveniens. 

the West Virginia Code,6 thelegi§latureha§ iWQrk~~ diligently to limit out-of-state 
:" •• .- .:" ". :.', -. ~. . ,::'-'.< -. ' .- - :-,.; "', '"'"-, ".':-... "., ; 

.. ;:: ~ . ~ '-'. - '. 

plaintiffs' use of West Virginia' courts toadjuqiGat~'¢~$es in which the State has little 
.' -' ... " ;' ,_.- " ..... , .,'." , '.' - - ... 

. ~ '.". . "\.".":>.,:.:. ,': ' . .-;~. 

interest. See Judicial HellhQlfJs,' Lf3W~iJ;i¢!frna.t~$ ~'Qd Bad Social Science: Lessons 
• ',~ ' •. ,:'~, ~ ". ..... '., ....... 'J' '," .... ,.::: ;", ":'; ,'" 

.. ~'.', ", ".:::;.>." 

from West Virginia, 110 W.\t~.L. Rev.10~7';1Q~e($;pring 2008). In response to the 
-'. : •.. ' ," ..... .' -.. " '-.' ;,' :.:.' ':'. ;.c- .~'" ~- '.-f-':: 

.' ! . ;_.-.:, ).;", ~ ?'\' 

decision in Morris v. Crown gquip. G9rp~,· 21 gvv~Y~. 347, 633 S. E.2d 292 (2006), 
. -'. :',:' :; '.': :':\: '-:". :~'~:" :.\. -.,. .. --.. :~~ < .. .': 

-- : ,: ' .. ; >-'-, :.,.":">'. 

which held that ·the PrivilegE!s a,,9 Irnrn0njti~~ q94~~'pf the United States Constitution 
.,," '.. ' .. ' .,. '-- ..... - ," ,"'::." {'i 

precluded application of § 96.~1:-1(c)to d~jm~'~rOllg6i~gainst a resident defendant, the 
.. :<. -. : ':, ". "': ' ::. ".,.,~ ':.,' .. :::' ... ,: '; ':-.~':" o· :: ~,( 

legislature repealed § 56-1~1(c)3 10' it~' pl~G~,~ff~qtiv.e June 7, 2007, the legislature 
. . '.. . ~' .... , .'. ..' -" - .' " 

" ,,-'. 
~~ . . '. ." 

codified the doctrine of forrjron()Q 90I]V~f)i~l1$ CltW~s~ Virginia Code § 56-1-1a. See 
.. '. . , .::- -- ' .. , .:~.. . .... ... ; _: .': :'.,~.'- .:'.~ -: .. :, -: ,-'. : ~.',:: 'f. -: ... -_ :.: ' .. ( 

6 Section 56-1-1 (c) provided that .. ~ nonres!9~nt of the ~tate m~Y rpt bring an action in a court of this state 
unless all or a substantial part Qf ~hea9ts pr OlTli~sion~ glyin9ri~~to the claim asserted occurred in this 
state." W. Va. Code § 56-1-1 (c)(repealed), .... ' ; ": .; .......". 
7 After § 56-1-1(c) had already b~ii repec:llect! th~ s~prerne C;Q~i:t of Appeals of West Virginia held that 
the statute was constitutional asappli~d tq nqnresidebtpef~ogCl~tS. See In re FELA Asbestos Cases, 
222 W. Va. 512. 665 S.E.2d 687"~91(July2, 200~)~' '" .... 'f., ' . 

...... - "." ,' .. ~, 
' ...... ,:.; . .-,.--.. 
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Savarese v. Allstate Ins. CQ" ~23 \fV. Vq. 119, 123 n.8, 672 S.E.2d 255 (2008) 

(explaining that § 56-1-1 a Wqs enacted in re~pons~ to decision in Morris). 

Section 56-1-1 a provjde~ that: 

(a) In any civil action if a pO,urt of tt"Ji§ stat~, 4pon a timely written 
motion of a party, find~ tt'lat il1 the jotEtt~s~ of justice and for the 
convenience of the pqrti~s ~ claim gr ~~tiQn WOllid be more properly 
heard in a forum p~tl?iq~ this. stat~., t~e.·9.q~'rt shall decline to 
exercise jurisdictiontmqer toe Qo~r!"~Q.!fQ~Qp1 non conveniens 
and shall stay or dismi§§ t~eglalmq(~pti~q! Rr gismiss any plaintiff: 
Provided, That the p,aintiff:sChQiq~qf Sl.f9tyij)Js entitled to great 
deference, but this preference may be'dil]lioistied when the plaintiff 
is a nonn9:>i?ent and~he~~u~'e'~(~c~!~f~I~t!~£ arise in ~hiS. state. 
In determlnrng wheth~r tg grant til motion .. tQJ~tay or dismiSS an 
action, or dismiss~ny plflintiffJ.JDde'f]~~S9qtrine of forum non 
conveniens, thecou1t\sha1tcQl")s(get: . !·"·"'?T'j;::p 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

". .:: 

Whether an a!t~r"gtte forl-lm' ~)(ists in Which the claim or 
action may b~ trie(j; . ., '.'," .' , 

Whether mainte~~nce of th~ claim or action in the courts of 
..... C". .. •.•. ..... ' • ".,'" ,,' ',' ••••• """CF 

this state wou,IfI WQr~ q." sutn>.tc:lnti~1 injlJ~tice to the moving party; . .' .' . .. ..... .' ,.: ..... 

Whether the alt~rnl:)te fO(LIm, as a r~s~!t 9f the submission of 
the parties or9t~erW)s~;9flQ ~~~gGi~~J~ri~dic~ion over all the 
defendants properly JOlOeq tq the plCi!otlif3 claim; 

," .'. -' ,- ~ ~ .. " .. , . . ",'- .:. '- '. ~.',', 

.. ~ :'" ~.- -'\ 

The state in wQicrth~ pl~!ptiff(~) r~§id~;/' 
: .' ~'; ',"; " 

Whether thepCjICJnRe Ofttls: p~iy~.t~int~t~sts of the parties 
and the public il1t~rest qf tn~ ~~~t~ pr~2minate in favor of 
the claim or' ~9tiol1b~ing~rqugh~ ; ,n·. ~r alternate forum, 
which shall include consideration'Qf the 'extent to which an 
injury or deatK"e.'~ulted. fr<;~fll'a,9t~'9r'9iPI§~ions that occurred 
in ~his state .. F=,:ac;tors r~leY~.!1U9 th~ 'PF!y~te interests of the 
parties includ~, t;)utare not limit~g !q; !he relative ease of 
access to sp~rq~s of pr90f;J:l¥~ila,qm!Y of compulsory 
process for atte,n<:tClnc~Qf un'llilliflQ WitQ~sses; the cost of 
obtaining attel1<:t~nce ofw.iI!ingYl.i~n~~s~s; possibility of a 
view of the premises, if <:I' vl~WWoLJJd be.' appropriate to the 
action; and all other . pra6tiG~lpr,ol:)lerr1stbat make trial of a 
case easy, expeditiou~alJd inexp~n§iYa.·Factors relevant to 

: ....... ,. '" '. . ' .• ,.,.. ;"."', • ",- ;'-.' i 
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(7) 

the public interest of the ~tateinclude, but are not limited to, 
the administrative diffiGultie§ flowing from court congestion; 
the interest in havirjg localiz:ecfcgntrpversies decided within 
the state; the avo.idance o.f unnecessary problems in conflict 
of laws, or in the applicatiqn pf foreign law; and the 
unfairness of burdening citizens In an u .. nrelated forum with . - - .,' - ,". 

jury duty; 

Whether not granting the stay Qr dis'1lissal would result in 
. unreasonable 9upli9ation prproliferaticHlpf litigation; and 

(8) Whether the alterflate fo.rym prQvid~§ ~ remedy. 
. -." - :' ',' - -.; • "", c -,. ,'. ".' .'.'\ ;". ,": 

W. Va. Code §56-1-1a (ernph?lsiS added): 
';' ' ," ...... :; 

This statutory forum OQn cQn",eni~n~ p(p,!!§ion significantly expands the 
" .'" ,'. "". ~.. .: :':.'": '; - -:,: ~ .. -" 

<:':. 

avaitability of the doctrine. Whe~a~ at ~ptrll:r1(>n ~w;~party seeking~a dismissafon the 
-:., '. -:. "", - ~ ',. - -, ,-: '".. -. -,,' ;':" 

grounds of forum non convt3f1ie[)s hacj to. dern()Qs!r~te that West Virginia had only a 
. . .•..... ,.- - -. ~.\' .... -:.::'::'~~.~: 

"slight nexus" with the SUbject matter o.f the sqit~pdthat an alternative forum existed .... '.- ..... ' . - - .:;':- -. :', .. '. ',' 

where the case could be ';t.ri~~d'Sl}bstaJlti~lIyrn8re inexpensively and expeditiously," 
;-". . ., , .. 

see, e.g., Norfolk & west~I11~Y~ C~.Y. T~~pi§,1 e4W. Va. 231, 236, 400 S.E.2d 239, 
~ "_:- v:"~ --~ -.', -. . - -'-, . --- ~. . ." -. ~ ,,- .: 

244 (1990) (emphasis add@q),cwe.rrLJleq Orthtt~lf/r g~unds by State ex reI. Riffle v. 
': .• ' '. -__ . :. __ ," -'.' -__ - i _:' -" ;. -. ''-,::' ;". __ ",:.' 

Ranson 195 W.va. 121, 464S~~.2d 76~(199.5), t;1n'~ superseded by statute, W. Va . 
. . -:"- ',......- ' .... -.:' .;-'-";;' < -:', 

Code § 56-1-1a,8 section'PQ-1~1~ ~ire,Gts ,. th:at .. ~J court shall decline to exercise 

jurisdiction upon a finding that !'in the inte[e~t of j4~ti9~ and for the convenience of the 
... :.'.- ->:-~" - '::. . '. ":.-':' ':::' -' ;."-; :':>';".'~ 

". -.-' 

parties a claim or action wqLJlgl>~rn9.rel?rof?er~~ ~e~rd in a forum outside the state," 

§ 56-1-1a(a) (emphasis added).More6v~r,'wtlil~ unc:l~r § 56-1-1a the availability of an 
, ' .• , - " .; .' \.- . " - . - - ~ , ~ . :", ~ - '-'.i-:,' 

alternate forum 'is still a factqrto con§ide,r,it i~ Q'QlpJ1ger required that the forum be 
. .... 

"substantially" more inexpensive and e~peditipu~ !owh!Gh to litigate. See W. Va. Code 

8 Although Tsapis is described <;m Westlaw as disC3greed with by State ex reI. Mitchem v. Kirkpatrick, 199 
WVa, 501,485 S.E.2d 445 (1997),·Mjtqhemrn~relyr~cogni;{:qtti~ distinction between Tsapis and other 
cases under common law applic~bleJ()i(ltersta~e fqrtJrhfJQ/Jc,gnv..~piens analysis prior to the enactment of 
§ 56-1-1a, and the statutory law,'fI/.VCj. Gode§p6+71(b)!~ppli¢able to intrastate transfers. See id. at 
504,485 S.E.2d at 448, . . ....... , •... .. .' ...... ',-.', '. 
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§ 56-1-1 a(a)(1). The relative expense of litigating in the alternative forum is to be 

considered, of course, but tbe statute direct~ that a court considering this factor 

determine only whether the bCila~ce of interests "predominate" in favor one forum over 

the other, i.e., a prepon~eran~ test, and ~ge~ not require that the difference be 

substantial. W. Va. Code § p6~h1 a(a)(6), 

Although the distinc!ion~ b~tw~en the neW ~tatutory doctrine and the prior 
... .' '. :-:-:~. 

common law doctrine are. il'lter~~til1g, in th~ in§tC3rt p~se, they are academic. In this 

case, not only do the inter~~tsQf ju~tice Cin~ ttJeqp:ny~pience of the parties compel the 
":" ,-::.' - ,.. - --'." .... ' ... 

conclusion that this action 'Yp~H~b.ellmqre, p~9Perlyl'~~~rd in Ontario, Canada, where all 
";f . ''-"'. '"':"" .'" ." ":" "', ',; "'.,: ".:,. ~ .: ':'. :':', ":::.".,:: _ '. ,_. !:.. 

parties reside, but it is alsoqleClr that West V!rglni~ hCi~po nexus with the subject matter 
· . ';" .. ;' . -..' - ..' ,.' •• '-. ~ , . ~ ." .' '< 

of the suit and that the case pan petrieo"both ~l,lg~tantiaIlY more inexpensively and 
· .; -',:: -' ~.. . ", . . " .. ' . .' -. - ' , .. :' :' . 

substantially more expeditioysly in QntCiriq, . . . .. ',. 

Indeed, suits by forei~n~'Clirrtiffsrelatlng Jp. fprei9n aviation accidents present the 
", ":' ....'"' • -. .:, y -.". ..:. '~,;. 

quintessential case for theappHcation of the cl9ctrin~ of forum non conveniens, and 
~ '.~- ," .,",:" ,,", '.'. .' ," : .: '. ,:.-. ," :. .. ~. - " ."", ": ;. 

numerous courts have so heldl $ee,t3.g.,PiperJ~dlP.Ekft, 454 U.S. 235 (1981); Satz v . 
. ' '- ., ;, " ., ': ~..:.., . .;' . . . 

McDonnell Doug/as Corp.,?44 F.3c1127~d1thGlr,2P01); Lueck v. Sundstrand Corp., 
. .... ..' .... -,'. " .. ' .... 

236 F.3d 1137 (9th Cir. 20Q1);l<ryvickyv,SpcmciinqV;qQAirlines Sys., 807 F.2d 514 (6th 
'~. ~. '~~""",' ' :.~:' ,... .-" ... , ........ .... : .. ,' .~. . ;.~ ';'. , .. '. ..,: --. ':~ .. ' ,;.; . 

Cir. 1986); Baumgart v. F9irchi/~ Airqrqft cOip .. aafF.2d 824 (5th Cir. 1993) cert. 
· :,"',.... ";": ~;''-.,,:. . ~ " , " :.' ,.... ': ....... " . ",' . ; ... ~, 

denied, 508 U.S. 973 (199~), Th~ fact~hat ~h~ a~giQ~nt here occurred in a foreign state 
,.' . :- " ,.' . : ' '.' - : ",','.~ : .'. ~. '.. :-, 

as opposed to a foreign nCitipp cjpes not rn;:;lk~ it ~ny I~ss foreign for purposes of forum 
.' ,., ."', .,:.,... . ,.: .--. 

non conveniens analysis. 

Moreover, while th~ palanGe i$ weightecl in fi,ivor of the forum choice of a 
. .'.' , . , '.:', . '. >,' 

resident plaintiff, the statut~~xpressly stat~s thCl1 thi~ "preference may be diminished 

when the plaintiff is a nonre.$id~nt and the ca~$e of Clctipn did not arise in this state." W. 
';' .... ':. .' . ...... ..... . ' ...... ,'. 
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Va. Code § 56-1-1a(a); see a/sQ Piper Aircraft v. Reyno, 454 U.S. 235, 255-56 (1981) 

("[TJhe central purpose of c:iny forum nqn gonve[liens inquiry is to ensure that the trial is 

convenient," and "when th~ hqm~ forum is GI1Qs~[l, it is reasonable to assume that this 

choice is convenient [but w]hen the plaintiff h~ foreifJn , .. this assumption is much less 

reasonable."); Loney v. E.{. DU pont ()e N~moYr$, ~ 90., 886 F.2d 628, 634 (3d Cir. 
.' ". . . . ~. : . . . '-. . . -:. . 

1989) (presumption of les§ p~ference tQ a o~:mr~§icf~l1t plaintiff's choice of forum may 
I..... : _. __ . _ ":.. ' '.;' _.. .' __ . _ _ : . " .~'_ .' " ' ; "~ , 

only "be overcome by a strgogsl)qwjng of ~qnY~'1i~OG~'~). 
'"." .". i . . .. :- ," -";. . ~. < ': .:;. -, • -.',... ,.'.'.' '":': •• : .... :. 

Plaintiffs argument lh~th~r chqice of't~rl,J~ i~~ntitled to great deference based 
':. . : - ,).. ,"',"' - " :," :. ',"," <,". ",."' . co' "." .~ 

upon her theory that acts Qf n~gligenqepc~~r(~q 10 West Virginia misstates both the 
!;.'::~ .:'.:,>':::<~ "., ;- .. -:':~~-:' -,/ '--<'.~ ..... '.:<; >.'.::. :'::- ,')} 

;."' . .. '. . '-'" '" ,". . 

facts and the law. Secti(mq6;::1~1 pro"jd~s!h~t· pl~jntiffs choice of forum may be 
. ;", ; ~' . .." .' '''" "':' , .-,.> . .' . ',:-

diminished where, like hereO)F>,!9intiffiS,t:!r10n-:r~$jdeDt and (2) the cause of action did 
.. ,'. 

not arise in this state." f\s, ~is,cuf)s~d ind~tai!~upf:a, neither of the West Virginia 
:' .. '. ". . . ...... . -: .,,' ~. ; .. '~ " ., ";.'~':;' 

contacts on which Plaintiff re!ie~, the· QPti~n~l·fiHng~fa flight plan and the uneventful 
:::. ',: '>.'-:':" .:":. "':'- .. :.; ........ ' .. ',': ........ ,..'. '>':" 

'/'. ~. 

take-off from Yeager Interr1~ii8~~IAirpor1, C?llJs~~Q'~rien's death, and thus, as the 
.:. ...... '. . ': ~ . '. ; '.. ..... .. ' .' ., . . 

Circuit Court correctly held, her Gau~~ of aqtiQn QanhQt. as a matter of fact, be said to 
~ . ...... ". .' .. ' ..... ,'. ", . .' ~ ':..;. 

arise in West Virginia for purp~~~s of~~terl11iJ1.inQ t~e deference due to her forum 
".": ':' :~'.: ::. ~ .... '. '. . . ., .. ' .. ,: '. . .. ,.:: .. ' '.. 

choice under the forum non 'conveniens·statute . .... 
': ... ,J.:( ...... : ... ~. ; .. : ...... : .• ~ ... :.; ...... , .... ~ .. : .. ; 

Thus, the Circuit Court G9rr~ctly help tna!: 
.. . '.. ... ." .. , ..... ' ;.': 

.,' 

The Plaintiff in the aboveactionis·a, ·Cal1adian resident, as 
was the dece:denf of thee.stc:ite ·'Plaintif[iepresents. Thus, for 
purposes of fdi4Tnf]pn qQnKery(~h~~~at~l~, the Plaintiff is a 
nonresident. .... . Furthermore, . 'as stated above, it is 
questionablewhetherthecause 'Of actior{in this case did in 
fact arise in 'ih~;' state, ···AsstiQh,<lJhd~r the statute the 
preference prQvid.e~·· tq ·plaiijtiff'sqhqip~bf this state is the 
forum to bring n.e(~Gtiorl is dirninishe~.> .. 

. ' ' . .": ;....... -:..; .' ............ .. 

(Final Order (R. at 91), at 1 t) ... 

. ".~ . ... 
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Moreover, even if O'Brien's de@th cO,l,lld be deemed to have been caused by 

negligent acts in West Virginia, no cause 9f a.ctiqn arises from any such negligence until 

injury is suffered as a result. Negligence with9u~ qamages is simply not actionable. 

Plaintiff cites in vain to authority for the proPQ~ition that venue is proper and that 
.'; ~. " .',. 'r :,"', ;, ;:',>- ,"-: - '-. 

at least part of cause of action qan be Cgn~!d~r~d t9 "arise" not only where and when 

the cause of action accrues and becomes actionable. i.e., where and when the Plaintiff 
,." '- ,"',," . . ~::: , ...... -.~. ,',: '·~:'i·.>··· _ ',:: 

suffers injury, but where any of theelernent§ pf the cause of action took place, 
. -.; . ; ," • .:' .,'.. , ',1«' 

notwithstanding'the fact th~tth~ cau~~of apt!()Qjt§~lf does not arise and become 
;.;' ,'", ;"" -.:.', )'.' ,'; -> 'J . ,-"-:" " . ,~:,:" 

actionable until damage is sl,lfferecL S(fle MCG~lrf1 v, Eitzsimmons, 197 W. Va. 132,475 
;'/ '":; ">::' . ." :,'" .. , .... " • / ~~:-.'.-~_: ... ,.'·r, :: .... : ~" ,,: .ty,; " 

S.E.2d 132 (1996); Wetzel Qq. ~av..l!cLQahP~.) $.tem Bros., 156 W. Va. 693, 195 . ,.. '" . "'. ,~,,' - ":,. '. 't.' .>"<; 

S.E.2d 732 (1973); Guyan Mgtp~J lnq. \t. r'iIJi~(1]~,J;33 W. Va. 630, 57 S.E.2d 529 

(1950). As set forth in Wetzel Company $~)(lngs ~{i({trpan and Guyan Motors, Inc., this 
" ': -" " ;"," ",~.;"."" t;'-';,:_ -<' . ""_', . ~" ',' '.' 

brought in any county wherein t~~ QC:lu&e pf ~ctiqn,pr ~I'IY part thereof, arose .... " 
• --'- , .,. ,_;_', ',' " • v t.': _" ~ '.' . " ,'" " ,.,;.' ',' 

Defendants acknowl(3q9~ that iQ M~@iJlre.,t"il?C;ourt continued to apply this line 

of authority "using wetzerbo~r~'as [jtS]:g~jde.I:$~~ilY1CGUire. 197 W. Va. at 136-37, 
, ~;'.; . -. " .- ' " 

> ! .-: ',' 

475 S.E.2d at 136-37. In that case, this 'C6Ul'fdld
i 

not consider the effect of the 
, '. . ... v' ::~ :," "' :' ' ,"" ,'. " ~;:;;:' /"v ,M.. :;.; 

" 
" , " '-, ' 

intervening change in the venue, ~tatute,w.l1iqh th~' L.¢gislature repealed in 1986 and 
;;', (,: ',:' . ," ," .;: '::;"; ":, '''.' .~+ • :, , 

replaced with the current ;?tatt"ltethat, $ignific~ntIY,Qmlts the statutory language laying 
, ',..." '.~ , ,','" ' -~ -, .,: '1 >'. '. 

venue where "aily part" ota p~U$e of ~ctionarQs'~.'C9mpare W. Va. Code § 56-1-2(a) 
. ',' ,:,.; ,,' : ,", ,. , ~ ". ': .', .' 

(repealed by Acts 1986t c.,170) with W. Y@.' ppd~ § 56-1-1(a)(1). Defendants 
. ,:' -:. • , " : .' "~"~c. -.,' :.:~ 

respectfully submit that the?le~r ~nd pnly P9~$ipl~ 1~~i!?lative intent behind this express 
'. . '. ' . " , ' 

change in the language of the' ven,-,e $tc;Jtut~ i~ tQ lay venue only where the cause of 
; " .... ' , .. -:.' " '.-,",-,';':;, 
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action itself arose, i.e., where it ~ccrue$ ~nd becomes actionable, which is where injury 

is suffered. See, e.g., Worley v. Beck/~y Mcph., Inc., 220 W. Va. 633, 637-38, 648 

S.E.2d 620, 624-25 (2007) ("th~ right tQ brln~ ~n actiQn for personal injuries accrues ... 

when the injury is inflicted"); Vq(1sicklC \(. l$oogfJt, ~1§ W. Va. 433, 437, 599 S.E.2d 856, 
. .... . . :', . " ..... ' . "." ,'. 

860 (2004); see also Gre~n \I. Nprth At;unq~1 H9-~p~ ~§s'n, 730 A.2d 221, 229 n.8 (Md. 

Ct. Spec. App. 1999) (explainir"lgthat rnajorityqf $ti:t~~~ hold that cause of action arises . : -:.-:: : .' -' . ,,~, ,', -."':":.:: .:. ' .. '/' '."-:~-\ <~~ 

for purposes of venue only wh~r~ injLJry ()p~yr$ ~n(j9qll~cting cases). 
"', -', ," ," '"j", >: " ::: ::',(" ~-:-: 

This Court, howev~r, pe~d nqt CQn:1P9~o~'tb\~ error by accepting Plaintiffs 
~ . :': .•.. ::,. .' , :', "::: . - ',',: .. ' 

invitation to read the lang~ag§t~at wa~ :expr~§§ly~~!~ted from the venue statute into 
-, :,:', ;.~.~: ":~':' / :.,,' ,. ·'i' ... . ,~ 

the forum non convenien~ §t~tyte, whiq~ n~\J~rGqnh~lned such language and which 
' • • 1," " ~. • - • '.-. -.- ••••• - (.:;:'.'~'>"~.: ,') 

speaks only in terms of wh~~~the 9ause Qfactiqohs'~lf arose. W. Va. Code § 56-1-
. "'":',".'. :.J .;.- " ,..: "" :";.; ," .',: . :-~.: ...... ," ~ .. ':".>~~ 

1a(a). This is 'exactly th~>kinqq; ~ituatiQn'thC3!§'~6-1-1a gives circuit courts the 
:' : ,- .' ..... '." ,:::. 

>,~.: "! .", " 

discretion to address, and pqthtt)~ P!C3iQ jc:mguC3'g~pf§$6-1-1a and the legislative intent 
. ,<" • . .:,:' '::-'.':"", ':; : .... \.\, '-,.'. 

:":'" ," 

behind it compel the conclu~!oll thaqh~ 9irqyit,9qYr:t$'h~ed not give deference to blatant 
.' ','.:.' .. " ".:: -'''. ,: ',; . --.':;"-'.: ... :; 

forum-shopping such as this r1Qn7r~~identPlaintiff~~~c;tged in here. Therefore, even if 
'"j .' .,;. .' '. ,,-: • ",- ". ~ ," ':'.: - • :'\ .",." ":. <;-:'. 

Plaintiff could torture the f~ct~ $() a~' to . pICl4~ib'Y ~~~~Hsome act of negligence in West 
.i." ~.: ... ,:. '. :.--' . :"," ,". ':.:: ::: '::. ~",:' -":"."' :::". :', -::.:: i'":·:,::".:' ',; .. 

Virginia and some causalc::pnOE:}ction "betw~E:}d th~tf;l¢i and O'Brien's death, which, as 
:',.>.:; .' "-.... :: . ..,'" . .'- . -. . ~.: . -. . > :~"-. :. ~:') 

the Circuit Court found, sh~ CQuid not, this wpuldha\f~ no effect on the Circuit Court's .: .... > .... -.,;. -' .':_:. --'.-" -. :'" ."c' ": !.', '_! ; ":, _~ i : ... ,." -':'".?: 

forum non conveniens ana!ysi~, ,.' 
, ' 

Similarly unavailing !~ el~intiff's str~in~q attempt to argue that O'Brien in fact 
. . . . . "-. ..: ..... ',., 

', ..... . 

suffered injury in West Yirgini!=l. ThE:}r~j~ ~~~pl;~t~ly no evidence to support an 

allegation that O'Brien sufferec.j sh()ck, frif;)ht, terror, 'amt mental pain and suffering while 

in the air over" West Virgil1ia,~n~ . p,laintif('s.pppc:IUs.ory allegation to that effect is 
. '. ' :" .'.' . . . . . . ~ :, - "," 

speculative and' inherently i~GClP~b'e Qf pr()()f, '.' Fyrth~rmore, Plaintiff does not cite and 
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Defendants have not located a single case applying West Virginia law that permits the 

recovery of damages for pre-impact fright. 'nst~a~, even the West Virginia cases cited 

by Plaintiff make clear that the damages qvqilable for pain and suffering under the 

wrongful death statute are limited to "pain an~ $uff~ring endured between the time of 

injury and the time of death," i.e., post-impac:t pain and suffering. See McDavid v. 

United States, 213 W. Va, 59?, 584 S.E2ci 226 (2003); see also In re Air Crash 

Disaster Near Chicago, Illinois, qn May 25, 1~79, 507 F. Supp. 21,23-24 (N.D. III. 1980) 

(pre-impact emotional distres$js not reCQver~bl~ under Illinois law, which limits 

recovery to emotional distr,e~$ p9H~eci ~y phy~iq~1 iI'lJWY); cf. Nye v. Pennsylvania, 480 
,-' " "," :;", '-'. . .. :.:.:,-. <", 

A.2d 318, 321-22 (Pa. Sqper, 9t. 19,84) (notir9 th~t Pennsylvania law has always 
-,-- ". '. :" '" -,', .. "'.' '".-' 

limited recovery to emotional distre$s ()ccLJrring ~ft~r the time of injury, but finding it 
: '. ;'" " :. ; .. "" " .-'::.,:.": .. 

. .'. . 

unnecessary to determine if pre-impact distres~ i$ r~ppyerable where Plaintiff presented 

insufficient evidence of distress) .. ' 
. . . 

Plaintiff's "citation tc> a Cc;lse, invp!vlng the. tprt Qf negligent infliction of emotional 

distress is equally unavailing. . This Court has never allowed a cause of action for 

negligent infliction of emotional distr~ss . to .. , gC) fpf\Al~rd on the basis of pre-impact 

distress. Even more fundamental, "however,'ist~atthis Court has imposed a strict 

requirement that in order to su.pporta daimOf··negligent infliction of emotional distress, -, .. . , , ... 

a plaintiff must prove seriou$emotionClI dis~re$seithe.r by evidence that the emotional 
", -.' :'.. . '.":"" ',.": -.", : . ,"',' 

distress caused physical Injuries to manifest()r~y expert medical and psychiatric 
. '.' . . . ." .. 

evidence. See Heldreth v. Marrs,188 W. Va, 481, 490-91,425 S.E.2d 157, 166-67 

(1992). Plaintiff has not, and, und~r tht3 circurnstanGes of this case, cannot, present 

such evidence. Cf. Nye, 4:80 A.2d at 321-;22 {pr~-irnpact distress not recoverable 

where plaintiff offered no. eVidence that. any pre-impact distress manifested 
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in physical injuries). Indeec!, plaintiff cQuld never meet her burden to prove that O'Brien 

suffered any pre-impact fright at all, anp this Cgurt should decline to expand West 

Virginia damages law to pe.r(l1it re90very for ~lJCh 84re,ly speculative damages. 

Thus, not only is th~ Plpintiff nQt ~ res.ident pf West Virginia, but her cause of 
.', ' ;"" ."'" '. . ',""" ,'/','" ,'" ' 

action likewise did not arise h~r~~ Final Qrq~r (R. ~t ~1), at 10 ("Virginia is where the 
, --".' 

.., , 

above cause actually oCPHn.:~d~'); se.t!Jal~CJ,. GH¥:~n Motors, 133 W. Va. at 635. 

Accordingly, under § 56-1;1a(a), the qef~r~rw~ ~ffQrg~d Plaintiffs choice of forum is 
, . );:"".:.,. ,.,_. ,', "',.; ~ .. -.~._ ~~:!>;.>,o,~;.-.': 

diminished. Plaintiff did nqt qhpoSQ tp ~",~'!nVv:~~f~irginia because it is her home, 
. /:-,:'- ':",,:~"':' ", :.-. ;::: ~.:' >-:: '<.:~.~-'/ .... :.;~ ,:":~,~ 

because it is where the acgiq~rt pcc~tf,~~,~~~~~~~!ti~ where the evidence is located, . ...::.~~-< ,,:'_: ',' <\'- -(',;"': ;,>, .-';- -"'_":;'~"-.:',.~:.>:,;_'/ ";.':J;' 

because West Virginia auth9ri~ie~ iny~stigatf3.qth~~~ident, or because West Virginia 
~:'-; .,:.'-,:- ;' " : . ~ ~5..' . ~. '-: ..... ::' .~;," ': .,' :'\. ',.;, ;~,:: , ~::,: ,"'~' 'i' 

has an interest in determinif'l9 th.~' 9~U~~ qf~gtIQn." None of these things is true. 
~. ~ . /,') . ',:' . .:':-. ':: 

Instead, this is nothing more th~nfQrum ~ppppif'lg: '!'nthese circumstances, particularly 
>L'f' . ;:,'l :;. ... "': " ;~.-.':-.,., ..... ~.? '-) /: ( :.'.:':' 

consideration of the statut()rl~y 'el)url1e~~t~ f~ptp~~ I~~#S to the inescapable conclusion 
,': ", _.' '.:--' "":~ 'i, 'f ~'.. "'" .~~,' 

that this case would be mo~~pr2p~rly he~rp in PDt~r19,"Canada . 
. "'-.~ ' ... -', ..... ::~-> ,;. '.' ''''. ~ '., " 
• >,' ;:. ~;: 

As required, the Cirpu.it C911rt e~~rninep th~eight factors set forth in W. Va. Code 
,:! .\>f;\/i, .. . ...•. : \'. .,:,:i~ 'X {i)T\ ! 

§ 56-1-1(a) and properly qOr.u;:lllqep th.atth9~efaq~Q~~ "weigh greatly in the favor of 

dismissing the above acti~~.~;;(final ~rQer'O~, Flt~jr at 11.) In fact, each of these 
, >"<:' .. :,,' ;;. '/;' .. ~-' . ::.:.-: ':, :'.:,>:';7' 

"-' .. -.:' . 

because the parties are fr.QITl Ont~uio, thec.sll;:!6, c:i ~u;;tion accrued elsewhere, and all 
.~ • '. .....'.., " - • .' ;', •• .. 0 '" ." ';, .' .. ' 

witnesses and documents arelopat~9 olltsiq~VY~§~\lir~inia. 
-.:. 
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1. Ontarip, C~ ... ada I~ An AI~ernate Forum in Which the Claims 
Against Qefendants· May ·13~ Tried. 

Both Defendants in t~iSFlGtion are re$i.d~rts ~nd citizens of Ontario, Canada, are 

subject to suit there, and COlJI9 qe served wit~ prgc'ess there. (Garrow Affidavit 11116-7, 

18, attached as Exhibit g tp 8h~shi ~~p~~I~~~~ ~otion to Dismiss (R. at 22).) 
,'. . 

Moreover, Plaintiff is entitl~gto bring aD ~~tiqn ~S~ll1st Defendants in the courts of 

Ontario, Canada, to reCO~e[ pamages s~m~reQ ~~ ~ result of the death of Margaret 
-. i. ".,., 

O'Brien in the plane crash, 1q'.·~1 q~ . Qnt(;!ri~I~W~I~Q provides a statutory claim under 
. f.':' --. . ,". .. - -'". -. i - :';. ",- "-:~' '.'-:';:-~,. .' 

the Family Law Act that pr()y!qe~fOr q~m~Q~~ ~~~~red by dependents for loss of 
,-' '.'. '; ;", .: ,- ';" "':':--~- <'-: 

Plaintiff could file a damages ~Gtiol'l in t~~ cPurtspf'Qptario, Canada. Id. Plaintiff has 
, . - - - - , -' - - - ", ," ,- -' ...•. ;-.. -:'~" '.: ,~, . ~ .,-.'. /.'.'-

conceded this fact. In fact, not long ~fte( th.~ ~Cqjq~J1t, an Ontario solicitor, Tierney ,',-'::' -<~-.. :". '-.' .. ' -,-"". ::'--~'-: -,~.\ --;~ .. .-'-:--: 

Stauffer LLP, notified Shashi S~nwalk~ th~t be :repr~selJted Plaintiff and that the Plaintiff 
.: ;' -.:~'.:.' .. ':: .- " """:', :::.: :··-:-':-·::,.·:_::'.~~";i'.---·~.'!.<,; 

"intend[s] to commence an ~~iQr ~g~in~~ lh1 ¢~!~1~'Of Roy Sanwalka for damages 

arising from the above-n9t~g~Gcldent,t()ge1h~( with pre-judgment interest in 
. -;,.. -- ,>-;. - ,'- ','- -'.: './ .... -:;-. ,':,--';., ":::>:~.>.::.-' 

accordance with the provis,ioo§ ·of th~ GOU.it$Q(~LI~tice Act and the Rules of Civil 
~.-,.- ,- :'-- :,-- - : -' - '."'" -: -; - - ",-,. : ,: .- --\ :; ~:'~--- ,,.-': 

.' < .... '.-' : -- .,' :':,.';, 

Procedure." Id. 1J17 and Exhibit A thereto.lnfaQt," Plaintiff recognizes that she has a :-;.;.-:::-'. "-- ':- .--~-:. ,-'~:', :.:-' -;, :-\,:,':-' :.,-; .. ~-~.; 
"'-'--.'.;,-'. ;' 

cause of action 'available in an Ontario fqruml1!Jt W(oOgly alleges that it is inadequate .', . { -":~.- --" -'. :-' ',-:." ;. -:-, -< '.:;'~:\ ",:~~-~" :"--:.'_."':0" 

because the nature and type 9fq~mage~~vajla~le~r~ different. See Section IV.C.8 
'. __ ";_:~ .; _ '-"; ,_ .': ' -. -: - c- ,,_- :' _. .. ,- ,.~ ... - ':, 

infra. 
. ~. . " ' . 

Accordingly, Ontari(),~~ni3dq is i3!1 alterl1a,!~ fqrum in which the claims against 
,- - '. ;-. 

both defendants could be tried. ci Piper A({cr:a~ 'qq" 454 U.S. at 254 n.22 (applying 

the federal doctrine of fOf!.1f7J nqn CXJqv~ni~ns. flQ~ bqlding that the alternative forum 

requirement will ordinarily b~~c3'~isfi~d "wh~!1 th!3 ~~f~q9ant is 'amenable to process' in 
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the other jurisdiction."). Inde~cJ, courts ~aye consistently approved the adequacy of 

Ontario courts. See, e.g" piRj~n40Y. Phi/if? S~fYs. Corp., 294 F.3d 21, 29 (2d Cir. 

2002); Arsape SA. v. JDS, Uqipl1ase CqlP., Np, QQ3-4535, 2004 WL 2663180 (N.D . 
. -' .' .:' . '. . .. '~." - -. 

Cal. July 29, 2004); Groen~Vf{~(:( Transp. EffjqlE!f)cy, Inc. v. Eisses, No. 1:07 CV 1298, 
. - - - ,,'.,. :"w ',,)', 

2007 WL 2769595, at *2 <N.Q. Qhio 2QQ?), ~PP: r;j(sr(lissed, 297 Fed.Appx. 508, 2008 
.,,- , -, -,. ", - -",-'",""" 'i' ',-

WL 4659844 (6th Cir. Oct. ~O! ~Q08); lSI Int[:~ ltJG,Y. ~Drden Ladner Gervais, LLP, No. 
, - ':, . -:~ ,~ ." : ", ,., , , 

contention that Ontario iSE!1'l 'f1aQ~q~~tearte'm~ti~~;fgrum especially considering that 
" ". ;' :.. - , .: ! ,;': " " -':':'<' .:.~-.\ 

Plaintiff is an Ontario Ci~i7,~3' .. ' Thll~' ~~~ ~I~i~ t~~t Ontario's damage laws are 

inadequate is absurd. 

2. ' Maintaining ttli~ Ac~iQ~l io .il WQ~t Virginia Court Would Work 
Subs~ljtl,a,1 ,njustic~ tQ p,t~ij~~Pt Sanwalka. 

".' "". ;. '~"'.~ .~.~ ":- ',: ~ 

supporting affidavits to be filed.a'"cj the9nIY~Qht~qi between Roy Sanwalka and the 
::_.;\.:t.~ ~" .. -,~-.. ','::\,', ... ;:.~~, ,;",.',,:~,,' "'.':'" 

• f ~'. t ... 

State of West Virginia is th~ ~ingl~ unplan~~~I~r)P!n9 in West Virginia on March 15, 

2008. (See Sanwalka Af;'~a~it;~ 7-1~,'a.tt~~h~::;3'~j?f=Xhibit 1 to Shashi Sanwalka's 
; " \:.' ,", '., - , " " .. " '. ,. ",~.' "._;; ,~, ~ .' ' .. ;. ; 

" z·· .,' '; , 

Motion to Dismiss (R. at 2~).) Aft, (jiscus§ed~l?qv'~,plaintiffs cause of action arose in 
-;.-. , "';".'- '.". -, '. : '.' < •• ;" .: .,)- >::-.<. 

Virginia not West Virginia, 1J9r ~a.~ tpePledntifrs ~~~thq~used by any action or omission 
; -.' ' "':; ,~, . . . ' :'. - ~. : - ."- ;~ -,' '. i _"~ 

in West Virginia. 
~'.'.: . 

Moreover, as set fortn jn part IY.C.~ infra, ttli~ case can be tried substantially 
, -' ' - .'.' '. -- .' ~ ~. ' - - ;.-';- '. ': '- " '.' 

more easily, expeditiously, and inexpensiy~!y in Qntario, Canada. Given that the 
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estates of both Plaintiff and Pi'ot Roy Sanwql~a are being administered in the Province 

of Ontario, Canada, it has (;l significant int43r~~t Ifl this litigation while the State of West 

Virginia has none. 

In these circumstances, to require a C~!JacH~1) resident and citizen to defend at 
." ,,'. ",',< '" ',' 

substantially greater expem~ef ir),?onveni~l)c~ ql)9 pi~~dvantage against claims brought 

on behalf of the estate of anotner Qanadian [e~icJ~l)t ~nd citizen in a state far from both 
;": ',:': ;'_" . . t,:', ',: '. 'n , 

represents had only the mo$t g~ rnl1J1rnjs P()!1t@qt~ 'I.IQr~'ated to the cause of action and 
\ ';-,' \; . '':,':,,' ': _.;.> : .. ', /::: <><"7 ", .. >:.::~::~::.:. 

, . , ~, 

which has no interest in ,~~~ litiQ~ti~n, Vf~Y!cf lci~~~p work substantial injustice to 

Defendants. 

3. ' Courts of pn~rio, q~.,ad~Q~o Exercise Jurisdiction Over 
Both Qe~rui~nts~\. ,,"',," , ",:,,' 

,~, ... ' J ,_, ':. >'. ' , . : 

As discussed supra R~rt ly.C.1, ~ot~ Oef~ngfmts are citizens and residents of 
;', "':'~ ',', "', :.'" ",>'" ,:.!,,' "'(' j:;:'.}~ 

Ontario, Canada. Thus, OPtarlq cqlJ[1& rnc;:ty"~t<~rql~~'lWisdiction over them. See supra 
,\" :C,",':,~.\ ';;" . ""''', '; >:.;'.:-; t.' ;'" '}.>~"_· ... i' :<,.'.' 

'. .".,' '. 

Sanwalka's Motion to Dismi~~ (~,~t 42),' 
, ;":"';'. 

Motion to Dismiss (R. at 22); ~~nwalk~ Affi~$'1ifll1t?~~: attached as Exhibit 1 to Shashi 
';: '- .. ~ ".:' .~ ,," 

_, :'" '," . " 'f,: '/':::~ \ 

4. Plaintiff I. it R~~i~ent 'fist Pi!iz~1) of Ontario, Canada. 
,~ -.c,._ \ 

Plaintiff is a citizen Qf Qntarlp; Gana9~~" Mqr~Q~er, Plaintiff has alleged that she 
. . ':~ . ..., .','. ' .. ,' . ,." :' ," 
. -' .' , 

has brought this suit in herqapacity a$ Legal Rept~s,~[ltative of the Estate of Margaret 
, '.. ~ .",,:, J. . ',' .": ;,: ,,-.~ ,>. :.- .,' ("" . 

. . -'\'. ' , .' '''', ,- ~ 

that the Estate of Margaret O'~r:i~n. has ~~Jl ~$t~bli~6ed and is being administered in 
,'.- '-', '.' , ,', "', ' ',', , ,"'·"·x 

Ontario, Canada. (Complaint (R~ at 4) 112; Ga,rrQW AffiRavit 11 8, attached as Exhibit 2 to 
. <.'" "':. " :;' ,", '," ',' 

Shashi Sanwalka's Motion t9 Oh~mi$s (R. ~t 2~).) Ttli§ factor thus not only reduces the 
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amount of deference that this Court oW~~ t9 Plaintiffs choice of forum, see West Va. 

Code § 56-1-1 a(a), but ~I~o W~ighs h~aylly in favor of a finding that this dispute 

between Ontario residents is more proPerly hear,d in Qntario. 

5. Plaintiffs ~filUSe()f "qlif.),O Q9~urred in Virginia. 
. ," ," . '--.: . 

This case arises o~t Qf c:m airplafle c.r~$,h iO the State of Virginia, not West 
. '.,: ... : -". ,":'" :: .. "" ... ,' ... :-. .,-', 

Virginia, and accordingly thf'tis wbere, plai(lU:ffsg~~~e of action arose. See Guyan 

Motors, 133 W. Va. at 635 (damage is anint!3gr~! 8J~~Qf a cause of action, and a cause 
-; ,: - .:.-;":- '", . - .':' . '. : '~~(-";.-;:":, 1';"':- !":.",' -..:;": 

:,", .' ;.:-'-. i;:'-':' . 

supra pp. 30-34; ConsideratlQD'pf this facto.r ~!~Q~~dY~s the amount of deference that 

this Court owes to Plaintiff~6'h~i~e Qff9ry~;'~~;~~~i'va. Code § 56-1-1a(a). ' 
.'" -' ./ ~". '.:' ~"~ -,~ '. -,:':-',.), -. -'.-:"'::,';.,:-.;".,'.\ 

6., The B~lafl~~ ()f~ri,,~t~ ~J'I~e~~,;c Interests Weighs Heavily in 
Favor of 'b~Ac.iq~l;J~jn.9:'H~'~r~jn Ontario, Canada . 

. " .... ~. -: .~ -,: ::'. ~-~-"";:~:-":--'~ ". 

As the Circuit Cour! qpff~Rtly ~eld, theP[i\'a.t~ aDd public interests weigh heavily 
. ':."..' _. , '. :,:..: _:. ':. . ," '. _:. - ~ r.: .:.~, 

in favor of transfer. The priyat~iJ1tere$t~Qf th~'Hti9~r)t~ clearly predominate in favor of 
. . ~:'" :. . ' - -, " - - ; . '-' ': ;,.,'. '; ," 

the claim being heard in o nti3rio , Ct3nt3d~: A,i§6.6rces of proof are located at a 
. ," ','" '., :,:': " -~ :' ~ :-, . ,'- :- :. ~ ~ -.; . : 

-,.'>. 

substantial distance from West Virgin1t3.' All (ep~'r8~ and information regarding the 
. .-;-~ •. ',' " '-:'" ,~-< "":", '~- ',:-: '.~.;:.'~;'.:.:'.-:~ -:. 

Defendants are located in Oqt~rio,' Ca.nadc;t, Wh~:t~~9Y' Sanwalka resided and Aries is 
:~-:."-";.;': " . ',". -. ',' : -";'::-.,'~;: ~.;( .. :,;:-.,,:::: -'::'~~'.:< 

}.... ~ .. ~,-~:: 

located. (Garrow Affidavit ~1fq77,'attaGh~da,~'E~b!b.if~to Shashi Sanwalka's Motion to 
.:'> .... ;';.' ~-: -:. ,:' . /:.:-~'-" -: -.", -.,:,';. "'.:.:< :::': -::':: .. ': , 

Dismiss (R. at 22).) All re9prps rela!jrigtQ'ih~'!i¢~n~ing and certification of pilot Roy 
.. ". .: . -.. : ," - -: ,",",""' 

Sanwalka and the Mooney by. Transport Q~n.t3~?1 ;3renJaintained in Canada. Id. 1l1l1 0-
;:, .. '. " .. '. - ", ,". ' "", "'-:"':.' .;,: ,." .. , -. ~ ; --.; , .,: . .' 

~ . ", \ ' . :i 

12. All of pilot Roy Sanwal~a'~ training was p~rfpr.me~· in Canada, and, accordingly, all , .- '.'" -.: '. '.' .. -," ,," . ,- -/. ,.. >">: .' :.; .. ".: .:.~.' 

witnesses with respect to hi~tr~ining, qertifip~tiPJ"l;§lh·d. . licenses are located in OntariO, 

Canada. Id. 1f. 11. All mainten~n~epflh~airplj;ln~ occurred in Kitchener, Ontario, 
. > ..... '. .... . .... :: ... ;-- .. .'" . ':" 

Canada, and, accordingly, all ~ervice ano ro~inteQElnce records and all witnesses 

., .. ". 
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regarding service and maintenance are I()cate.d in Ontario, Canada. Id. ~ 14. Contrary 

to Plaintiffs baseless assertion, Defendant$ go !Jot control any of the witnesses or 

evidence regarding pilot Roy $anwalka:$ tralninQ, ~bfJ maintenance of the Mooney or the 

licensing or certification performed by Traf1~P9rt Canada as such information is 

controlled by non-parties. These are tre l<iJl9~ of ,?OQsiderations that routinely compel 

courts to dismiss on the ground of forum 091.1 qP,Qv'f1nt§ns cases between nonresidents 
" "- ,'.:', -;' .-' ~ .; ", : -, "-" ';-::.~- -- :,.:. " 

.,;";-" 

arising from airplane crashes 9lJtslqe tl1¢ fQ[U!1} . ~~fJ In re Taiwan Air Crash Over 
• -, • .' • " ", - ,'C ~, {:: •• ;,,_, 

Similarly, all record~ ~nd h'lform~tiQP~~~rgi9g O'Brien and her Estate are 
< - -, '" .;-.-:.' ,:-, '>":·,<:·r~;::/:-·-.-~' 

located in Ontario, CanadCl! clllc1. siQl'lif!gar)~!Yl ~11w-itQesses with respect to potential 
. . -" . '." ~ ... - ~-, - . ,.': . ~. "',,' -', . " "'- . - ',", 

damages recoverable by P!a!l1!iff a~e· th~~ 19~p~eginQQtario. Canada. Garrow Affidavit 
, ',-.', ':" '., ';:t,";' 

1f1f 8-9, 18, attached as Exhil?it 2 t9 $ha$hiS~n\(lf~lk~I~~otion to Dismiss (R. at 22); see 
-- .' .-' - ;':, - '.'. ,', ' .. ,';-' '<~ ,'.. '" - - . ~ 

',' . '.' .' 

also Nai-Chao v. Boeing qClp 5p5f! ~lIPP"~1 1~'(~.D. Cal. 1982), aff'd Cheng v. 
- -.' ',:- -' . :.', ',,;:': ':" '", ~' -::.; , 

.; :., .. , 

Boeing, 708 F.2d 1406 (Qtt) , qi~: 1~~~)rlW1!tQe,~§~~ who knew the decedents and 
, " :, '~ " .; - ,,",' 1; '."" ': ' -', '. c'. .-

~.. ;~' :: .. ' :~./,-,:").' 

doubtful whether this Court qoylq ~l)f()rge p~b~~~gonteelling the attendance of persons 
.' . '~'. '," " .,.", ""·i;· --- '~,\':':, 

with relevant knowledge who<u~ r'lqt 'PClrtie~ t~thi~liti~~tion, and compelling the litigants 

to try their case without th.~ '~~~~fitoi liv~ t~t;ti~o~Y!'trom important witnesses would 
• ~ < " , •••• ,,', .~.:: ,:-: "'.: i, 

impose a serious hardship upon th~m, ang IJPPO thi~ ·Court."); Jennings v. Boeing Co., 
.', "." .. ' ," "'"".: ,., .'>.," 

. " ~ -

660 F. Supp. 796, 805 (E,P. P~. 1~87) aif~,' ~~~~,2d 1206 (3d Cir. 1988) (table 
, ' ..... ', .:. ,',' ", " ,"'.", ',,, 

, ; ~ , : 

opinion) (noting that "[c]l~arly th~ bulk pf [E:~Ie.ya6f ~~idence and the witnesses with 
':" '"., . ;:", .: -, ", . .' '.' ':.. : "" ',::'- :'/ :>, 

regards to damages are lo~teq" ill the fqrufl) wh~r~> ~ecedents were domiciled); In fe 
. " .' .", - "'" 

Disaster at Riyadh Airport, 540F. Supp.11-4,. 11;47, ~8,p.C. 1982) (same). 
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In sum, most of the witnesses arelqcated in Ontario, Canada, including the 

parties, Plaintiffs children, and anyone wilh ~nowl~dge regarding the maintenance and 

operation of the airplane, or pilot Roy Sanwalka~s tr~ining. The only likely witnesses in 

the United States would include the air traffio qqIJtrollers (located in Georgia and 

Indiana), the person who provicj~d the weather~rj~'fiq~ (located in North Carolina) and 

any first responders to the accident site in yirgiIJifl~ _ qqntrary to Plaintiffs assertion, no 

material witnesses are lo~ated in We~t Yirgil'li~. N9pe of the five individuals Plaintiff 
.- " • : $" -••..• ", " .',-,':.': 

identifies as potential witnesses loc<:!ted in -W~~~ yirgioia are likely to be witnesses in 
-,. . ... .'. ,-:"'", 
'"'", ";"';. 

this matter because they hgve --flO infQrrn~tiQn reg~r,clh:lg the accident or the damages 
:: ~:- ...... :' ,:.' '::,'.::>~ " 'i!,:" 

sought. Simply put, the fact~ and 9irplJm§t~I"lPe§T~garding (1) the landing of the 
. - . . .' ,. ,,._.: ", ,", 

Mooney the day before, (2) the departure of the M.QQn~y on the day of the accident, (3) 

contact with ground personnel, -or -- (4)-the weather\~tYeager Airport are not relevant 
"... ' . . '.'. . -,: .. ,"," '"":" .. '. -.. 

because Pilot Roy Sanwalka ~uq~essfqIIY tqqk Qfff(prbYeager Airport and flew for more 
. . . - .' . -.".. -. - .' - '. . - ~ -. ' ... -. ': :--

than 30 minutes through We~t Yirgil1i~c:iirsp(3~e~n~'lnto Virginia before the accident 
, . " _. ", . . .. r', ; ~" ::' ..;,.: . 

. . . . . 

occurred. (See Exhibit B tp E;xhibit 2 to Sh~~hi ~~nwalka's Motion to Dismiss (R. at 
,'.: .;' 

22).) 
- -. . . '. .' . 

Instead, the witnesse:s c:ire all Ipc;;tteq gu.tl5/Qe YVest Virginia, i.e. -the damages 
.' ", r ", 

witnesses in Ontario, the flight training an~ c:i!rqr~fts~ryjce witnesses in Ontario, the first 
.~. " : .... . . .' ". . . .' ." . : 

responders in Virginia, and th~air tr€lffj~ qoqtrQII~r~~n'9 weather specialists in Indiana, 

Georgia and North carolina,·-· -None of theS~wjtne.!=!'~~~ could be compelled to attend 
", . ..... ....... ..", .. : 

proceedings in West Virginia,1 ami the 90st tqo~t~ln yqluntary witnesses here would be 
'. . . .; .. ' '. "':' 

excessive compared to the yosts that WQlJld b~ i!1qlJ~r~d by trying this case in Ontario. 
'. ". ..' .:. . . .... '.',. ..... 

See Gulf Oil Corp. v. Gilbert. 330 U,S. q01, ~11 (1947) ("to fix the place of trial at a point 
". ....'.. .,".::-' '.', '.' .. : :,. 

where litigants cannot compel personal i=lt;tend~nc;~ ~,,~may be forced to try their cases 
.' ; . .' .... . .' ..... :-' . "::., ".' ., ..... 

40 



on deposition, is to create a condition nqt satisfactory to the court, jury or most 

litigants."). 

Adding to the relative costs to all parties of proceeding in West Virginia are the 

additional complexities resultin~ from the peeci t() i3pply foreign law with which this Court 

is not likely to be familiar. This chojce qf Ii3W i§s~~ is made even more complex 

because the parties are foreign estates beinQ ~cimlni~tered under Ontario law and thus, 
. " ",", 

. . . 

consideration of Ontario trlJst and estate law i~iqlplicated. Even more significant, 
.-. - - '. . '.", ". ',::" '.,- ," '.,.' , 

: "', ." .': ' ':" . . '", ",;",: /. 

Canadian procedures provid~ for" acJeqLJate but !TI9(e limited discovery than West 

Virginia courts, leading tocqnside~ab[y rnQnastr~a~U!1ed and, less expensive pretrial 
., ',:' -.;' ,-...... :.:.: .' ' .. : ".: :.-.:":<" := 

proceedings. (Garrow AfficJi3Vit 1l1l20-:~1,atti3qhedC3§ Exhibit 2 to Shashi Sanwalka's 

Motion to Dismiss (R. at 22).) Cpntraryto I?Ic:tintiff'§§LJ'~gestion otherwise, the discovery 

available in Ontario is more thqn 8c1eQUi3te," i3nd9:durts in the United States have 
· ;" '," " --," "", . .' - ", .': -:.'·:<i .. ': 

routinely dismissed cases' on forum' non convcni()l?s grounds in favor of a Canadian 
,.' :-. ;. -- . ',' :. '. "':- .. ':"' ," ' ,::. '~-' ,: ':.', :.-. 

forum, holding that Ontario 9ff~r~ an ~gequate.i3I!e[ni3tive forum so long as the parties 
• • • • .'.' ':' .- • '. ,,' • : < -: -"'. • : '," ~ 

are amenable to process . .$~e l.a{1q Il1terl1~tional Ltg,Y. Boeing Co., No. 93 Civ. 7169, 
,., .. " 

1995 WL 144152 at "'2 (S.D~N.y.~~r. 301'1~~5):;: !n Lana, the Court held neither 
. ,'. '.. . 

sUbstantive law differences nor differences illliti9C3W)l1procedure make Canadian courts 
; -, ,,'-'. """:"- ':'.' : ,'\ 

inadequate. Id. That court expres~ly h~ld thc:Jt U[hJo/po Canada's different discovery 
." ""'. '. -:) " ... " ... '".: .. ,' , ':. 

procedures render it an inadequate forum." .' (d. ~i*3. See also Blanco v. Banco 
. - . . '. . .," 

· "... . .... ., . - ," 

Industrial de Venezuela, S.A.. ~97 F.2d~74, ~t34 (~d pro 1993) (collecting cases that 
.: ,. c. " .. '_ ," _, .:. , < ." >: : 

differences in litigation pro<::edlJr~s d() n()t'rel1d~r i3nalt~rnative forum inadequate). 
· . : . . . 

Thus, the private int(3rests of all parties, ioc::1pqing Plaintiff, who also will incur 
: c' ," -. .' ;:,_ ,.," ," •..•. 

lower costs and will obtain ~. spe~ier resolution in Qntc:t rio than in West Virginia, weigh 
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heavily in favor of dismissal of the West Virginia action so that the case may be heard in 

Ontario. 

The public factors al~O, W~igh hepvily in fCivpr pf this case being heard in Ontario. 

Because this dispute does not inyolve (,iny qitizen§ pf West Virginia or a cause of action 

arising in West Virginia, or any signifiGant (,icts O,r Q[Jlj~~ions occurring in West Virginia, it 

would unfairly burden W~~t Virginia citizens to, septe as jurors. In contrast, both 

Defendants and Plaintiff are Ontario residents and citizens, and Ontario thus has a 
';'::-.,: ." !:._; '.' '" '- 'J,' - ••.•. :':'-'~'-'- --';' < :;' ',--- .-'J.~ 

"strong interest" Germany h~s·;o ~nsur~ngthEit its· 9it~!ls are compensated for harms); 

Chhawchharia v. Boeing· 9p~, 6q7 F .. Su,pp~ '191, 1162 (S.D.N.Y. 1987) (nThe 
f -,' ,- , • .- •• '" - - • 

~ . - " .. . ......::' .' .' 

domiciliary state has the strqng~st ipterest in prqyiping for prompt and adequate 

compensation of decedenfs s.LJrvivor~.'l Any ~ygg~stion that this is a "localized 
. , . -

controversy" implicating West Virginia's intere$t in haying such controversies decided 
• ' '-.' :'-' ' '. " - " - <'- ~ -.< 

within the state is ludicrous.· Fprthermgre, Qecaus.~ federal, not state, law regulates the 
, . ; :-.: .... : .. '<. -'-: ' . . - ,.-. -,:.:, -~',~~. 

licensing of pilots and aircr~ft ~~. 'Nel! ~s. r~le~cpnGerniQg such matters, there is no state 

interest in adjudicating whetheuwch regulatiQn~'N~r~ f~lIowed . 
. -: . ,,-; -, ' -'." . -- - " - .' ',," 

Moreover, this case GoulcJ b~ tried lTlucbs.Qol1~r and with much lower costs in 
" -,'-'.: :-.-: :·-··r.'- ,'-,- .',--' .• ," ', .. ": 

Ontario, Canada, as compar~<:J t9· \lVe~t Virgif1~~~{QClrrow Affidavit 1111 20-21, attached 

as Exhibit 2 to Shashi SaowCilkCil'sM()tion ~QOi§mi§s (R. at 22).) Accordingly, the 
,., ':":. -, -.,' '. - " -- - -; .-:-'-, 

administrative difficulties flowing frm" PQurt ~Qrlges.tiQn also weigh heavily in favor of 
"-.,-. . 

. . 

proceeding in Ontario. La§tly, 9ntario ICilW willgoy~rn this lawsuit, especially with 
. . 

respect to damages. Id.'1 16. As ts:> li~bjliD" I~ j~lj~ely that Ontario law will apply. 

Regardless, it is clear that We§t Yirgini~ ICilW wqlJl~ npt. 
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In sum, not one of th~ factors to be considered in balancing the private and 

public interests pOints to having this actiontrleo in West Virginia. Rather, all factors 
- - '. 

collectively weigh overwhelmingly in favor of propeeoipg in Ontario, Canada. 

7. Dismi'~lng . Thi, . Acti(mWiII f'lot Result in Unreasonable 
DuplicatiQh pr PrQliter~ti9n of ~itigation. 

,",. ;:_. " . _', •.•.. : "_":" ."._ '_;_.,'" e._ , 

Because this action may ~e rm:1intaineg aga,inst both Defendants in a single 
.. ,' ,.,: ';, "- ",' . "'-:,.' "i"'"'" 

action in Ontario, Canada, dismissal will not res!.:!lt in duplication or proliferation of 
": . '. .. .. ,~: .. " ' .,' " ) . .~ .. , : .' -' '.': . .',.- . .' .. 

litigation. In contrast, bep~y~~ the '!J~~t ylr~ini~ Iq!?g-arm statute clearly does not 

permit an action against ShC!shi $anwall<a, malntenapce of this Action against Aries . :' '. ;.,:-, , ',: ,', - ','" .". ", ~. . -/ ," . \ ..... ,- . --' ,- ~ '" 

'·.,;;:i',>~;·'~'\,,· , .~ ~":', -"."'~-.: 

alone in West Virginia wou'd¢r~ate~uplic~tiY~'lit!~~ti~m~ 

8. The LaW of 9ntario,C~na~~heiqYideS a Remedy. 

Ontario law provides·~ te~edyt~ bptht~~~st~te and the decedent's lawful heirs 
. ':',,'.' " -., ,"',' '-, " "" .; ~ ' .. ,", .... 

for the alleged injuries and Vfrq~gful death arisi"gpu! gf this airplane crash. Id. 1l1T 15-
-':-", "i" -: . 

16. Plaintiff is entitled to ~nn~ §In acti9r1 ~~9in$t g~f~ndants in the courts of Ontario, 

Canada, to recover damage~ s~ffereqas'ar~~Yltofth~death of Margaret O'Brien in the 
• ',<,'"." ',:' : . - .... ':.' --" " ""'" '.' 

plane crash. Id. 1T 15. OntariQI~w also prQyid~$ ~§ta,t!Jtory claim under the Family Law 
, ,.~.:: -,; ,.""< ,-",', '.' ~'," -co,,' ~,,~.~. ':" :~:':'~:."_"'-:'" 

Act that provides for damag~~;s'uff~reqby dep~6d~ntsfpr loss of earnings as well as for 
'.-:', -. ., ." -"'. ::" •. :~. /;. -, .. - '., ".';':' 

loss of care, guidance, and qorTl'panl()ns,hip. Id .. ~. '1 §. 
:-. .' -, .' , ' • .- - > -". ,. • .. -. ,". - -, ';, 

That Ontario law may illlPos~ lirni~c:lti(>n~ (In pl~intiffs claims that do not apply 
.; , ",. '" ' . ~ . . -. 

;' , 

under West Virginia law cf()~s not rnak~ th~ r~med~ afforded Ontario citizens and 
:'", .::'" ;'.' '.,:" ',.:, .' .... , ;" :." '--' :,-: 

residents under Ontario lawin9dequate. In Ve~t \(. $" Albans Psych. Hosp., this Court 
.' '"i ' -. ." .' ' , '- :".,' -. ,~: .. 
.. ,:. . ." - '.. . 

stated that it "would not permit Virginia 9itiz~n$wi,th f.~w contacts in this state to sue 
'. - ,. ".' - ,,'.".. , , ..... -' ", 

Virginia [defendants] hereSirnply to avoid [uofa,yq~al:>l~ law] in the Commonwealth of 
, .' ,", . .'.;"-' .--.' .,.,,'. " 

. . 

Virginia." Vest v. Sf. AlbarJ~ fJ,sych. Hpsp~,1~2W.Va,r 228, 232, 387 S.E.2d 282, 286 
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(1989); see also Piper Aircraft, 454 U.S. at 255 (alternative forum's lack of strict 

products liability cause of J)cti9n did not mqk~ it inedequate); Lacey v. Cessna Aircraft 

Co., 862 F.2d 38, 46 (3d cr(~ 19a8) (thqt "Can~dian I~w might not arm [plaintiffs] with as 

favorable a ca~se of action" dge~ nqt a~~qtjt~ FlQequacy as an alternative forum 

because "the possibility of $0 unfcwo(aQIe, cn~nae· in substantive law should not be 

given substantial weight in the (orum non ~olJv(;1I}/~n~ IIlQuiry"). 

Similarly, the mere fClGtJhat a n9nre~lq~Qt plaintiff may recover less, or may not 
•• < - • • ,. • • - ,":., - -. '. "." " ~. ,,~--.: .' - , " 

.. ; -';: .. '~'., 

be able to recover certain typ~~ pf c1amag~s, ~(ti9m~does not make the home forum 
/,.~~:/:-:,': . ',' .- .... '-~: '-' .. -~ ; .... ,' ..... . 

inadequate. See Lexingtqn ms: Cp. Y'! E,prff)sJ, ?~a .~~ .. Supp~2d 986, 1000 (E.D .. Pa • 
.... . !/"::.:_:~. 'e'",' ,::> ',.",_ "/"~;:."' .. :'.< ,/.,',';" ,'r' 

; -; :,- ,~ 

damages); Jennings v. Boei,ng Co .. pi7 F.§'~pp.80~, 804 (E.D. Pa. 1987) aff'd, 838 
," "--,', <. \' '. ',', -, - .. ' ,,' . -"-. -', .:- =:/ .',-: '-.' '~ .. ; .. 

. :." 

F.2d 1206 (3d Cir. 1988) (tFiqle, ()pi~ipl1>:(!=[I'~llsh CP4rts were adequate even though 
"'. ;",. -.', .', -"" . - - ';:"i, 

they did not permit punitiv~ d~mages). R~i.h~r, ~$ ~xplained by the United States 
':"., .; ";"",_ " .'::;," . -i ,', . ';-.' ;-,",: ,:".', ,~, 

-'<, 

Supreme Court, an unfavor~bl~¢ha~ge ;1) ~uf,~~~ntiY~ ·Iaw is a relevant consideration in 

the forum non conveniensigq~!; OnIY~:if'tb~r~m~yprovided by the alternative forum 
t ' ".' , ,,',, ' ,i'" , ',' ~ "" - ,-/.o ',' " ",_ ' - ". ",'; 

", .;. , ' , " 

is so clearly inadequate or 'un~atisfaGto[yth~titi~'daremedy at all." Piper Aircraft, 454 
" , :-::,''','':>:'-:<''" ",:', -,' ,i-. " '" :';:."--:,:' '~. ,r: \t :,~-: " "\:: 

In sum, the interests,. Qf ju~ti~ar'~ m~ P8m(~nience of the parties, viewed 
:; " . ' , \ ' ~" '~" 

through the prism of the eight' ~t(:lt~tory f~ct6r~ ~flu~~rated in § 56-1-1a, and weighed 
. ',-," '., , " l <., ;- .', , >, , '.-. :;' :> 

against the interest of the.·nonr~sjd~nl elairltiff i!JfJtt~mpting to avoid the law of the 
.' ,~' ,,:,: " , " .. -\ -- '. '; .~'.! ,,~~ 

home forum of Margaret OIBri~h'angb.oth[)ef~'nd~nt~~y substituting the arguably more 
" " /:" '. -;' .- " - " ,-':_' .,.-,.,:.. 

favorable law of a compl~telYdisinterested fq[.Ytn. flllly demonstrates that the Circuit 
.. :: '; " -', ' :., -':" , :,:-",:,':: ", " ',"~: .,-;:,:: ,', ' 
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Court properly exercised its discretion to declin~ jurisdiction under the doctrine of forum 

non conveniens. 

V. CONCLUSION 

WHEREFORE. for tn~ fpregoing re.asc.ms. Appellees/Defendants respectfully 

request that this Court affirm th~ Circuit Court's Final Qrder dismissing this Action. 
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as ·l-$gal ilepresentativo of tho Estate 
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