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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA 

TONY CURTIS MYERS, 
Petitioner, 

v. 

FEB 2 3 2010 
Case Below: 07 -F-569 

RORY L. PERRY, II, CLERK Kan wha County Circuit Court 
SUPREME COURT OF APPEALSJud e Jennifer Bailey Walker 

OF WEST VIRGINIA 

THE HONORABLE JENNIFER BAILEY WALKER, 
JUDGE, 13TH CIRCUIT, 

Respondent. 

PETITION FOR A WRIT OF MANDAMUS 

Comes now the Petitioner, Tony Curtis Myers, acting pro se, to petition this 

Honorable Court to issue a writ of mandamus, returnable to the Respondent, directing the 

Respondent to resentence Petitioner for appeal purposes and appoint new appellate 

counsel. 

HISTORY OF PROCEEDINGS 

On April 30, 2008, Petitioner was sentenced to 60 years in the penitentiary for each 

of three counts of first degree robbery, with all sentences running concurrently. 

John Sullivan, the public defender who represented Petitioner at trial, continued as 

appellate attorney. Mr. Sullivan, however, failed to perfect a timely appeal. He was, 
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however, able to arrange for Petitioner to be resentenced on August 1, 2008, for appeal 

purposes. (See line 58 of docket sheet, Exhibit A.) 

On September 30, 2008, Petitioner wrote Respondent a letter (line 61 of docket 

sheet, Exhibit A) expressing concern over his appeal and appellate counsel, since Mr. 

Sullivan had yet to file petition for appeal. Petitioner received no response to this letter and 

waited for almost a year to see if Mr. Sullivan would timely perfect Petitioner's appeal. 

On September 28, 2009, Petitioner wrote a letter to Respondent, accompanied by 

a motion for resentencing for appeal purposes and appointment of new appellate coun:sel. 

(See Exhibit B and line 63 of Exhibit A.) To date, Petitioner has received no reply to his 

motion, nor has their been any indication on his docket sheet that any action has been 

taken to resentence him or appoint new appellate counsel. 

On November 23, 2009, Petitioner wrote a letter to the chief public defender 

(Exhibit C) pleading for some action on his neglected appeal. Petitioner has heard no 

response to this letter. 

Petitioner now petitions this Court for a writ of mandamus directing the Respondent 

to resentence him for appeal purposes and appoint new appellate counsel. 

ARGUMENT 

"Before this Court may properly issue a writ of mandamus three elements must 

coexist: (1) the existence of a clear right in the petitioner to the relief sought; (2) the 

existence of a legal duty on the part of the respondent to do the thing the petitioner seeks 

to compel; and (3) the absence of another rel11edyof law." Syl. Pt. 3, Cooperv. Gwinn, 171 
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W. Va. 245, 298 S. E. 2d 781 (1981). Each of these three elements are addressed below: 

(1) Existence of Clear Right. In Rhodes v. Leverette, 239 S. E. 2d 136,139 (1977), 

this Court held that, under the Due Process and Equal Protection clauses of the West 

Virginia Constitution (Article III, § 10 and § 17), an "indigent criminal defendant in this State 

has a right to appeal his conviction." It was further held, Id., that the Equal Protection 

provisions of the Fourteenth Amendment to the United States Constitution and Article III, 

§ 17, ofthe West Virginia Constitution guaranteed that an indigent defendant must be 

furnished court-appointed appellate counsel. Furthermore (ld., Syl. Pt. 2), the Due Process 

provisions ofthe Fourteenth Amendment to the United States Constitution and Article III, 

§ 10, of the West Virginia Constitution guaranteed an indigent defendant "the effective 

assistance of court-appointed counsel on his appeal." 

From this it follows that Petitioner, an indigent, has a clear right to an appeal and the 

appointment of effective appellate counsel. Mr. Sullivan's failure to perfect a timely appeal 

Js clearly deficient performance that prejudiced Petitioner by denying Petitioner the right 

to petition for appeal. Mr. Sullivan was, therefore, ineffective as appellate counsel. Roe v. 

Flores-Ortega, 528 U.S. 470 (2000) and Strickland v. Washington, 466 U.S. 668 (1984). 

It follows that Petitioner's cle~r right has been frustrated. 

(2) Respondent's Legal Duty to Insure Clear Right. Respondent, as Petitioner's 

trial judge, has a legal duty to insure that Petitioner has effective appellate counsel who 

timely perfects a petition for appeal for Petitioner. Petitioner has tried on many occasions 

to persuade Respondent to perform her legal duty (see History of Proceedings). 
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(3) Absence of Another Remedy of Law. As shown supra, Petitioner has written 

to Respondent, made pro se motions for resentencing and appointment of new appellate 

counsel, and even written to the chief public defender of Kanawha County about Mr. 

Sullivan's deficient performance as appellate counsel. None of these actions resulted in 

any relief for Petitioner. It is clear therefore that Petitioner has no other remedy of law 

within the Kanawha County Circuit Court, and must rely on a writ from this Court for relief. 

It could be argued that habeas corpus, not mandamus, is the proper writ. If that be the 

case, Petitioner invites this Court to convert the instant petition to a request for the writ 

(habeas corpus, mandamus) that best suits the situation. 

SUMMARY AND PRAYER FOR RELIEF 

Wherefore, Petitioner prays for relief in the form of a rule returnable to 

Respondent directing Respondent to resentence Petitioner for appeal purposes and 

.appoint different appellate counsel to perfect Petitioner's appeal. 
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Respectfully Submitted, 

~1 L~-VVl-
Tony Curtis Myers, #18605 
Mount Olive Correctional Complex 
One Mountainside Way 
Mt. Olive, WV 25185 



CERTIFICATE OF SERVICE 

The undersigned Petitioner hereby certifies that he sent a true copy of the foregoing 

PETITION FOR A WRIT OF MANDAMUS via the United States mail to each of 

and 

The Honorable Jennifer Bailey Walker 
Judge, 13th Circuit 
Kanawha COLlnty Judicial Annex 
111 Court Street 
Charleston, WV 25301 

Kanawha County Prosecutor 
700 Washington Street, East - 4th Floor 
Charleston, WV 25301 

on this 2-3 day of February, 2010. 
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Tony Curtis Myers, #18605 
Mount Olive Correctional Complex 
One Mountainside Way 
Mt. Olive, WV 25185 



CASE 07-r-569 

STATE or WESr VIRGINIA 

LINE: MTE l\C'rION 

1 09/18/07 *CR C1\SE HIST '11/= (07-F-2012-14) 
2 09/11/07 'l:A 0: CT Al:'l?T POO AS C OF Rlsro (S, 9/6) 
3 11/15/07 INDIC'rMENT RE':roRN 
4 11/28/07 TSC RECIl?ROC1U. DISC, REO FOR NOT or DEr OF 
5 ALIB DEF OR OF EXPERT TEST or D'S MENTAL = 
6 ST OF WV CDS 
7 11/28/07 ~ ORDE1\ /28/07; LT 
8 11/28/07 + 0: PLEA NG, TO 2/4/08 9l\M, BOND $50,000. PS '11/= OF HC/iil'lL 
9 01/15/08 + PRO SE M:l'l'IOOEm APPT OF NEW A:lTY 

10 01/16/08 'l:A REO & ISSUED CD IlI:!PLICAl'IOO FOR PRO A:lTY 
11 01/22/08 'l:A ST OF WV'S stJP~ DISCOVERY W/CDS 
12 01/25/08 'l:A M:l'l' TO SUPRESS 'II/COS 
13 01/25108 'l:A M:l'l' TO SUPRESS IDENTIFICATICN TESTIM:lNY 'II/CDS 

i~ gi~~g~g~ r~:~stJP~~Mgr~~ :'~l~Mknw&s 
16 02/01/08 TSC ~ GJ ~ 11/14/07 
17 02/06/08 + HEM) TO = WlIL rn D. HOLSTEIN IN RE: lNEVIT1!IlLE RIlLE 
18 02/06/0B + HEM) TO = WlIL rn D.l!OISTEIN IN RE: SOPE'RESSION 
19 02/13/08 - ORDERS (4) lID TO PA (6 CPYS); 2/13/08; LT 
20 02/13/08 + 0: GRT PET FOR OOT-<lF-ST WITN, MIRE PRICE IN KY TO Al:'l?EAR 
21 3/4/08 9l1M/WAL; CER:rIF OF =; AID; AID; PETITIOO 
22 02/13/08 + 0: CER:rIF TO BE ISSUED TO CCMPEL ATTEND OF OU'l'-<lF-ST WITN/iil'lL 
23 02/13/08 + 0: GRT PET Em OOT-<lF-ST WITN, PEDRO TORRES IN KY TO AI:'l?EAR 
24 3/4/0B 9AM/mIL; CERTIF OF =; AID; 1\FD; PETITION 
25 02/13/0a + 0: CER:rIF TO BE ISSUED TO CCMPEL = OF OOT-<lF-ST WITN/iil'lL 
26 02/21/0a - ORDER lID TO PA, PO; 2/20/0B; LT 
27 02/21/08 + 0: TO CONT 3/3/08 9A"1/WlIL (52/20/08) 
28 02/27/08 - ORDER lID TO PA (5 CPXS); 2127/08; LT 
29 02/27/08 + ST'S FIN!\L WITNESS LIST W/COS; ST'S FINl\L ElCHIBlT LLST Ii/COS; 
30 ST' S SiJl?PLE DISCOV' RESPONSE 'II lCOS 
31' 02/27/08 + 0: IIR OF HllB CORP AD TESTIF OIR TO JOE BERCHETT, EOYIl co PET 
32 C'l'I\ FOR 'REI, PEDRO TORRES TO CPO FOR TRANSP TO SCRJ & AI:'l?EAR 
33 IN CT 3/4/0a 9l\M/WA; PETITION; IIRIT 
34 03/04/0B + SPECIAL INTERROGl\!l'OR; JoRY VEIIDICT FORM; WITNESS LIST; EVlD 
35 UlG; JoRY SELECTION S!fr.:ET; ='S CHG TO JoRY 
~~ g~~g~~g~:: ~~P%J0; 3/3/08; LT 
38 03/03/08" RE PRE-'l'IUAL M::lTIONS/liI1\L 
39 03/11/08 + JoRY COSTS IN THE .l\Mr OF $1343.00 
40 03/18/08 D ORDER lID TO PA, PO; 3/10/08; ORDER lID TO PA, PO; 3/14/06; LT 
41 03/17/08 + 0: JoRY VOIDIC'l':DEF =TY OF 1ST D..,:; P.OBBERY IN CT 1, 2 & 3 
42 & BD IS REVOl<E!) , DEF REIWIDED TO SCRJ UNTIL DISPCS!WAL (53/10) 
43 03/17/0B + l\MD 0: JoRY VElIDICT:DEF GOILTY OF 1ST nEG ROBBERY IN CTS 1, 
44 2 & 3 & 00 REVOKED & DEF REMl\NllED TO SCRJ ONTIL DISPCS/iil'lL(S3/14 
45 03/31/08 + LTR DTD 3/27/08 TO JDG WIlL rR DEF 
46 04/24/08 + DEF'S M:l'l' FOR 'II/COS 
47 05/01/08 = ORDER lID TO PA, PD, 00; Ml\ILED TO rxx::, M:lCC; 
4B INTERDPl' Ml\.IL TO ro:c, 
49 04/30/08 + 0: CT 1: PENT 60 OF 239 DAYS; CT 2: PENT 60 YRS 
50 TO RUN CONCtlR W/CT 1; CT 3: PENT 60 YRS TO RUN CONCURW/CT 2/ 
51 W1lL (S4/30/0B NDNC PRO TONe 4/:/5/08) 
52 05/01/0B + CER:r CCI+lIT; PENT CCI+lIT 
53 05/01/08 + TJ\X1\TION OF CT COSTS MlULED TO DEl!' 
54 05/02/08 TSC CDR TO CIB 

CASE 07-F-569 lGlN!\iIIlA 2 

STATE OF WEST VIRGINIA vs. TONi:' CORTIS MYERS 

LINE !l!ITE ACTIO:'! 

55 05/16/08 
56 08/04/0B 
57 
5B OB/Ol/0a 
59 
60 
61 09/30/08 
62 09/15/09 
63 10/01/09 

+ TllXl!.TICN or CT COSTS MlULED TO DEl!' RET - UtWlLE TO FORWArul = lID TO E'A, po, SCRJ, l?AROLE BD; Ml\ILED TO rxx::, !D:C; 
8 LT 
+ ING 0: CT 1: PENT 60 YRS; CT 2: PENT 60 YRS TO RUN 

CONCOR W/CT 1; CT 3: PENT 60 YRS TO RUN CONCORW/CT 2 W/CRED 
FR 8/30/07 OF 336 DAYS/WlIL 

+ LTR DTD 9/14/08 TO JDG NAt FR DEr 
+ LTR DID 9/14/09 REO CF!Y OF rx:x::I<ET SHEET (MlULED THIS !l!ITE) 
+ LTR DID 9/28/09 TO JDG BAIL rR DEF 

-EXHIBIT A-
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