
IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

GARNET LOUISE GODBEY, 

Petitioner, 

v. 

THE HONORABLE JENNIFER F. BAILEY, 
Kanawha County Circuit Court Judge, 

Respondent. 
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IN MANDAMUS ___ _ 
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PET TION FOR WRIT OF MAN DAM S OMFEWCOURT OF APPEALS 
EST VIRGINIA 

Comes now the Petitioner, Garnet Louise Godbey, by counsel, and petitions IS 

Honorable Court for a Writ of Mandamus to compel the Honorable Jennifer F. Bailey, 

Judge of the Circuit Court of Kanawha County, to perform her mandatory duty to rule on 

Petitioner's "Motion for New Trial on Damages" in Civil Action No. 05-C-27. In support 

thereof, Petitioner states as follows: 

1. In Januaryof2005, Petitioner Garnet Louise Godbey filed Civil Action No. 05-

C-27 against Jackie Long, Robert Brown, and the West Virginia School Service Personnel 

Association (hereinafter "Defendants below") alleging defamation and false light invasion 

of privacy. 

2. The case was assigned to the Honorable Judge Jennifer F. Bailey. 

3. On March 14, 2008, a jury returned a verdict in Petitioner's favor for the 

amount of $400,000. See Exhibit A. 



4. Judgment in the amount of $400,000 on the jury verdict was entered by the 

Circuit Court of Kanawha County, West Virginia on March 31,2008, plus statutory interest 

thereon. See Exhibit B. 

5. Thereafter, on April 8, 2008, the Defendants below filed a motion asking for 

a new trial or, in the alternative, a remittitur of damages. 

6. By a "final" Order dated September 9, 2008, Judge Bailey denied the 

Defendants' motion for a new trial but granted a remittitur reducing Petitioner's damage 

award from $400,000 to $40,000. See Exhibit C. 

7. Both Petitioner and the Defendants below filed petitions for appeaJ IIY,ith thi~ 

Court (Nos. 090170 and 090171), and by Order dated May 12, 2009, this Court denied 

both petitions for appeal. See Exhibit D. 

8. This Court has observed that if, after liability has been established, a court 

orders a remittitur of the damages awarded to the plaintiff, then the plaintiff has the choice 

of accepting the remittitur or a new trial on the issue of damages. See Wilt v. Buracker, 

191 W.Va. 39, 52, 443 S.E.2d 196, 209 (1993)("lf the plaintiff declines to accept the 

remittitur, then a new trial will be ordered solely on the issue of damages."). Indeed, Judge 

Bailey recognized this principle on page 6 of her Order dated September 9, 2008. 

9. In the present case, Petitioner declined to accept Judge Bailey's remittitur, 

and instead elected to have a new trial on the issue of damages. 

10. On June 12,2009, Petitioner filed a Motion fur Trial Date and Status 

Conference. Exhibit E. On June 22, 2009 Defendants below filed a response, asserting 

that the case had "been entirely adjudicated," and that "there is nothing further to be done 

or accomplished" in the case. Exhibit F. 



11. On or about August 6, 2009, Petitioner filed a "Motion for New Trial on 

Damages." Exhibit G. 

12. Judge Bailey conducted a hearing on the motion on October 29,2009. 

13. Judge Bailey did not rule on Petitioner's "Motion for New Trial on Damages" 

at the conclusion of the hearing, and has not ruled or otherwise acted with regard to that 

motion since. 

14. By letter dated January 26,2010, counsel for Petitioner requested that Judge 

Bailey promptly rule on the pending motion for new trial due to Petitioner's advanced age 

and fading health. 

15. As of the date of this Petition, Judge Bailey has not ruled on Petitioner's 

"Motion for New Trial on Damages." 

16. Ms. Godbey currently is over 85 years of age. 

17. This Court has observed that "mandamus will lie to compel a lower court to 

act in a case if it neglects or refuses to do so." State ex reI. Rahman y. Canady, 205 W.va. 

84,86,516 S.E.2d 488, 490 (W.Va. 1999)(citing State ex reI. Cackowska v. Knapp, 147 

W.va. 699, 130 S.E.2d 204 (1963)); see also State ex reI. Patterson v. Aldredge, 173 

W.va. 446, 448, 317 S.E.2d 805, 807-08 (1984). 

18. . This Court will issue a writ of mandamus when the following three elements 

coexist: "(1) a clear legal right in the petitioner to the relief sought; (2) a legal duty on the 

part of respondent to do the thing which the petitioner seeks to compel; and (3) the 

absence of another adequate remedy." State ex re\. Burdette v. Zakaib, 224 W.Va. 325, 

685 S.E.2d 903, 909 (2009)(citing Syl. Pt. 2, State ex reI. Kucera v. City of Wheeling, 153 

W.Va. 538, 170 S.E.2d 367 (1969)). 



19. This Court has recognized that litigants have a right to an "expeditious 

disposition of all civil matters," and that "judges have an affirmative duty to render timely 

decisions on matters properly submitted within a reasonable time following their 

SUbmission." See Patterson, 173 W.Va at 448, 317 S.E.2d at 807. Petitioner respectfully 

and reluctantly brings this Petition, but does so because she has no remedy other than 

mandamus to compel the circuit court to rule on her motion for a new trial on damages. 

20. The need for a reasonably timely decision is especially great in this case due 

to the fact that Petitioner is now over 85 years old and suffering from a declining state of 

health. 

WHEREFORE, the Petitioner; Gamet Louise Godbey, respectfully requests thatthis 

Court issue a Writ of Mandamus compelling the Honorable Jennifer F. Bailey to promptly 

rule on Petitioner's "Motion for New Trial on Damages," and to award the Petitioner all 

other relief this Court deems appropriate. Furthermore, to the extent that a rule to show 

cause is required by law, the Petitioner respectfully moves this Court to issue such rule. 

RESPECTFULLY SUBMITTED, 

GARNET LOUISE GODBEY 

BY COUNSEL, 

cf~·~ J-
S. Benit17Bryant,~SB #520 
John A. Kessler, WVSB #2027 
David R. Pogue, WVSB No.1 0806 
Carey, Scott, Douglas & Kessler, PLLC 
901 Bank One Center 
707 Virginia Street, East 
P.O. Box 913 
Charleston, WV 25323 



IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

GARNETT LOUISE GODBEY, 

Petitioner, 

JACKEE LONG, ROBERT BROWN, 
and WEST VIRGINIA SCHOOL 
SERVICE PERSONNEL ASSOCIATION, 

Respondents. 

UPON ORIGINAL JURISDICTION 
IN MANDAMUS ____ _ 

CERTIFICATE OF SERVICE 

I, S. Benjamin Bryant, counsel for the Petitioner, do hereby certify that on this the 

25th day of May 2010, I served the attached "Petition for Writ of Mandamus" upon all 

counsel and parties of record by depositing true copies in the United States mail, postage 

fully paid, addressed as follows: 

James M. Cagle, Esquire 
1018 Kanawha Blvd., East 
Suite 1200 
Charleston, WV 25301-2827 
Counsel for Respondents/Defendants 

f 1)-0:1> 7?-J 
S. Benjamin Bryant (WV~ #520) 
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False Lieht (Cqunt 2) 
'Select One 

Upon the question ofwbether the Defendants are liable to Plaintiff Garnett Louise Godbey 
for False Light (Count 2). we find for the Plaintiff Godbey and against the Defendants. 

~<d/.~'~ 
Foreperson ~ ;;;-
Date: '3- /tj- 01 

Upon the question of whether the Defendants are liable to Plaintiff Gamett Louise Godbey 
for False Light (Count 2), we find for the Defendants and against Plaintiff Godbey. 

Foreperson -~- ... ; 

D~: __________________ _ 

The jury is instructed that if your verdict as to Counts 1 and 2 haVe been for the 
Defendants and against Plaintiff Godbey, your work is completed as to Plaintiff Godbey's 
case. 

If you have found for Plaintiff Godbey and against these Defendants as to either Count 1 
or CoUnt 2 or bo~ proceed to the damage partion of this Verdict Form. 

Damages , 

Having found for the Plaintiff Godbey. we assess the following damages: 
Of:) 

$ 'IbO
J 

OOt),,--. , 

.~~ 
Date: .3 -IV-OK 

) 

03/17/08 
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iN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA 

2000 MAR 3 \ PM 4: 55. 

K~~r~Rc~:m~£i;?~Rj 
-GARNET LOUISE GODBEY, 

Plaintiff, 

V •. CIVIL ACTION NO. 05-C-27 

JACKEE LONG, -ROBERT BROWN and 
. WEST VIRGINIA SCHOOL SERVICE 

.' PERSONNEL ASSOCIATION, 

Defendants. 

JUDGMENT ON JURY VERDICT 

This action came on for trial before the Court and a jury, the Honorable Jennifer' 
-...::'" .... ., 

'Bailey Walker presiding, and the issues having been duly tried and the jury on March 14. 

2007, having rendered a verdict for the plaintiff, Garnet Louise Godbey, to recover of the 

.. defendants, Jackee Long, Robert Brown and the West Virginia School Service Personnel 

. Association, damages in the amount of $400,000, 

It is ORDERED AND ADJUDGED that the plaintiff Garnet Louise Godbey recover 

of the defendants, Jackee Long, Robert Brown and the West Virginia School Service 

Personnel Association, the sum of $400,000 with interest thereon atthe statutory rate, from 

the aforesaid .elate until paid and her costs of action. 

Dated this %? at day of March 2008. 

i .;. . Prepared by: ? 

I
I:, · ... . .• ~~ V~c.}[ 
.' .. 8.. Benjamin Bryant, State Bar No. 520 
, .; . .. . CAREY, scon & DOUGLAS, PLLC 

. . '. . 90 1 Chase Tower t.\>···. .:,707 Virginia Street, East 
~-;:;.t~ : ". .... . Gharleston, wv. 2~301 
li ~.:f:·· .' . , Counsel for Pfalntrff 
II< .\:": ..... :., . (304) 345-1234 
I! • ".~ '. . 
.!~ .' 
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA 

SAND~ K. SHAFFER and ~~'~~":~i~'O". t~~i,I.~: .~9 
. GARNETT LOUISE GODBEY, MNA'>il'iACc!~'CikC'Ui:r"CO~fir 

flaintiffs, 

v. Civil Action No.: OS-C-27 I05-C-28 
Judge Jennifer Bailey Walker 

JACKEE LONG, ROBERT BROWN, 
and WEST VIRGINIA SCHOOL 
SERVICE PERSONNEL ASSOCIATION, 

Defendants. 

ORDER GRANTING DEFENDANTS' MOTION IN THE AL TERNATIVEX08 
·REMITTITUR OF COMPENSATORY DAMAGES 

, . 
This matter came before the Court on June 26, 2008, for hearing on the defendants' post 

trial motion. At the hearing, the defendants asked. this Court to enter judgment in their favor. set 
" .' 

the verdict aside and order a new "trial, or, in the alternative, correct the v~rdict by remittitur .. 

The Court has studi~d the motion, the record as a whole, the memor~da of law submitted 

by tbe parties, and other pertinent legal authorities. As a result of these deliberations, for the 

reasons set forth in the .following opinion, the 'Court concludes that the defendants are not entitled 

to judgment as a matter of law or a new trial. However, the Court does conclude that the 

defendants are entitled to correction of the jury verdict"by remittitur. 

FACTUAL AND PROCEDURAL mSTORY 

Civil Action Numbers 05-C-27 and 05-Cw28 were initiated in Kanawha County Circuit 

Court on January 5, 2005. By order dated October 1,2007, the two civil actions were 

consolidated. The civil complaints in the two cases alleged defamation and false light invasion of 

privacy. 'The complaints also included a third count for punitive damages, which was not 



presented to the jury. The case stemmed from a letter authored by the defendants regarding, 

among other things, the plaintiffs and a m~ling using stolen postage. 

On March 10, 2008, the consolidated case was presented for trial by jury. The jury heard 

three days of testimony from a to~ of six witnesses. including each plaintiff, each defendant, the 

attorney for West Virginia School Service Pers~nnel Associatio14 and plaintiff Godbey's 

daughter. On March 13, 2008, the jury was instructed on relevant law and heard closing 

argwnentS. The jury deliberated on March 14,2008, and rendered a verdict in favor ofthe 

pl,aintiffs. The jury awarded each plaintiff damages in the amount of $400,000.00 with interest 

thereon at the statutory rate. Final judgment on the jurr verdict was entered by the Court on. ", 

March 31, 2008. 

On April 9, 2008, the ~efendants filed a renewed motion for judgment and a motion for a 

new trial. In its motion, the defendants alternatively requested a remittitur of damages. The 

plaintiffs filed a motion in opposition. 

On June 26, 2008, oral arguments were held before this Court on the defendants' motion. 

The Court then took the matter under advisement. 

DISCUSSION 

The defendants assert that they are entitled to judgement as a matter of law, that the 

evidence presented does not support the damages which the jury awarded. and that the jury's 

verdict is otherwise tainted by a variety of factors. Meanwhile, the plaintiffs contend that the 

defendants' motion. should be denied because the verdict was supported by the evidence, the jury 

was properly instructed in accordance with the prevailing1aw, and the defendants received a fair 

triat. 

2 



Renewed Motion/or Judgment 

The defendants first contend that they ru:e entitled to judgment as a matter oflaw because 

the evidence submitted at trial does not support their liability to the plaintiffs. Rule 50(b) of the 

West Virginia Rules of Civil Procedure outlines the Court's authority in ruling on renewed 

motions for judgment. Rule SO(b) provides that, in ruling upon a renewed motion for judgment 

after the verdict is returned, a circuit court may: (a) allow the judgment to stand, (b) order a new 

trial, or (c) direct the entry of judgment as a matter oflaw. 

In considering whether a renewed motion for judgment should be granted, the evidence 

should be considered in the light most favorable to the plaintiff. Fuller v. Riffe, 575 S.E.2~ 6.J3, 
. 

616 (W.Va. 2002). In cases where evidence is such that the jury could have properly found for 

either party upon the factual issues, a renewed motion for judgment should not be granted. Sias v. 

w-p Coal Co., 408 S:E.2d 321, 330 (W.Va. 1991). 

This Court concludes that the jury in this matter was properly instructed on the essential 

elements of defamation and false light invasion of privacy. See The Courfs Charge and 

" ' 

Instructions, court file line 46; Crump v. Beckley Newspapers, 320 S.E.2d 70, 77 (W.Va. 1983}. 

The jury was further instructed on the defendants' qualified privilege defe;mse and the ability to . 
'. '. . . ..' . 

award compensatory damages. The Court further notes that there were no objections to the 

instructions. 

With the j ury being properly instructed on the prevailing law, this Court concludes that 
'. 

there remained conflicting issues of fact. In viewing the testimony in a light most favorable to the 

plaintiff, 'the Court concludes that a jury could have properly found for either party on the factual 

issues. Evidence was presented which could have lead the jury to conclude that the plaintiffs had 

3 



met their burden of proof in proving the necessary elements of defamation and false light 

invasion ofpriv~y. Meanwhile, evidence was also presented which could have lead the jury to 

conclude that the defendants put forth an adequate defense to the alleged torts claims. 

Therefore, in accord with Rule 50(b) of the West Virginia Rules of Civil Procedure, the 

Court allows the judgment to stand in regard to the issUe of liability. After hearing opening 

statements, testimony from six witnesses, and closing arguments, the jury could have found for 

either party. 

Motionfor "New Trial 

The defendants also seek anew trial under Rule 59·ofthe West Virginia Rules of Civil . -....::~ ,,..-, 

Procedure. The West Virginia'Supreme Court of Appeals had held that a 1rlaljudge should rarely 

grant new trials, but nevertheless maintains broad discretion to detennine whether or not a new 

trial sh~uld be granted. In re State Public Bldg. Asbestos Litigation, 454 S.E.2d 413,420 (W.Va. 

1994). The Supreme Court has further held that a new trial should not be granted unless it is 

reasonably clear that prejuqicial error has crept into the record or that substantial justice has not 

been done. State ex reZ. Meadows v. Stephens, 532 S.E.2d 59, 63 0N~Va. 2000). In considering a 

motion for a new trial, ~e Court ,has, the authority to wf;igh the evidence and to consider the 
, '. .. 

credibility of the witnesses. Toler v. Hager, 519 S.E.2d 166, 178 (W.Va. 2002). 

, This Court holds that the trial in this matter did not result in a miscari-iage of justice. 

Furthermore. in regard to the issue of liability. this Court concludes that the verdicts are not 

against the clear weight of evidence. The jury had sufficient credible evidence to conclude that 

the defendants had committed the torts of defamation arid false light invasion of privacy. This 

Court further concludes that there was sufficient evidence to substantiate ajury verdict of 

4 



damage, as evidence was presented regarding embarrassment and hurt feelings. However, as will 

be explained below, this Court fmds there to be insufficient credible evidence to substantiate the 

. jury's verdict in regard to the, amount of compensatory da.rriages. 

In accord with Rule 59 of the West Virginia Rules of Civil Procedure, the Court denies 

the defendants' motion for a new trial because the jury's verdict was not against the clear weight 

of evidence. 

. Motion/or Remittitur of Damages 

Rule 59(e) of the West Virginia R.ules of Civil Procedure indica~es that a trial court may 

alter or amend judgments in the alternative of a new trial. Falling under Rule S9( e) of th(\1{~t 

-
Virginia Rules of Civil Procedure is the Court's authority to reduce or recalculate jury damages, 

also known as a remittitur. Alkir~ v. First National Bank o/Parsons, 475 S.E.2d 122 (J{.Va. 

1996). 

The West Virginia Supreme Court of Appeals has held that a trial court may remit a jury 

verdict when it is "monstrous and enonnous, at first blush beyond all measure, unreasonable and 

outrageous, and manifestly Shows jury passion, partiality, prejudice or corruption." Roberts v. 

Step~ens Clinic Hospital, 345 S.E.'~d 791, 800 CW. Va. 1986), The Roberts court further set aside 

West Virginia's confonnity with the minority and held that remittitur is penrussible even when 

there is no data by which the jury's excess ,is ascertainable. Id at 800. In Roberts, the jury 

awarded damages in the amount of $1 0 million in a wrongful death claim of a toddler; The West 

Virginia Supreme Court of Appeals ultimately found the award excessive and remanded, the case 

with clirections to the circuit court to remit damages by $7,000,000 and enter judgment on the 

verdict for $3,OOO,OOO.ld at 804. 

5 



The West Virginia Supreme Court of Appeals has also held that "[i]fthe plaintiff declines 

to accept the remittitur, then a new trial will he ordered solely on the issue of damages." Wilt v. 

Buracker,443 S.E.2d 196, 209 ("N.Va. 1994). 

The jury in this case properly found the defendants had committed the tort~ offalse light 

invasion of privacy and defamation. When a plaintiff has established liability for invasion of 

privacy, the plaintiff is entitled to recover damages for: (1) the harm to her interest in privacy 

~esu1ting from the invasion; (2) her mental distress proved to have been suffered ifit is not of a' ' 

kind that normally results from such an invasion; (3) special damages of which the invasion is a 

legal cause; and (4) ifnone of the fanner damages is proven, nominal compensatory damage~ are ._ 
-.....~ .... , 

to be awarded. Rohrbaugh v. Wal-Mart Stores, Inc., 572 S.E.2d 881, 8~8 <:N.Va. 2002). "Special 

damages" refers to any actual monetary loss that may have been suffered. ld. at 888. 

Meanwhile, the theory' of damages in an action fo~ defamation is that only fair and 

reasonable compensation shall be awarded and the usual. recovery is limited to actual or 

compensatory damages that are commensurate with the harm ~uffered.. SO Am. Jur. 2d Libel and' 

Slander-§358 (2008). There are two general classes of compensatOlY damages allowable for 

defamation: (1) general damages, or those which the law presumes to be the natural, proximate, 

and necessary result of the publication and which represent such effects of the defamation as loss 

of reputation, shame, mortification, and hurt feelings; and (2) special damages, which are actual 

and concrete damages capable of being quantified. Id. 

In this case, the compensatory damages of $400,000.00 to each plaintiff shocks the 

-
conscience and is not supported by the evidence adduced at trial. The Court notes that no 

disinterested party testified concerning damages. B.oth plaintiffs are reti.red and there was no 
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evidence oflost income or financial loss. 

Plaintiff Godbey testified at trial that she was "in shock" after seeing the letter. Excerpt -

Testimony o/Garnett Louise Godbey. p. 22. Godbey further testified that she ''was sick," 

"couldn't sleep," and "couldn't eat." ld at.p. 25. Godbey also indicated that she had, while also 

taking on a walking regimen, lost 48 pounds. ld 

Godbey's daughter, Judy Reed. also testified regarding her mother's alleged damages. 

Reed testified that her mother was "upset" and "concerned." Excerpt - Testimony of Judy Reed, 

p. 6. In later portions of her testimony. Reed testified that mother was "devastated," "sad," and 

"embarrassed." ld. at 10, 14, 19-20. 
_!" ,J", 

Plaintiff Shaffer testified regarding her damages. Shaffer indicated that she "lost a few 

nights sleep." Excerpt - Testimony o/Sandra K. Shaffer, p. 38. She further testified that she was 

hurt and humiliated. Shaffer indicated that she wanted an apology.ld 

This Court notes that no evidence was submitted regarding medical injuries or related 

medical bills. No evidence was elicited regarding loss income or wages. No quantifiable damages 

of any sort were presented at trial. 

While evidence of hurt feelings and humiliation was presented to the jury, there was 

insubstantial evidence in this matter to support a verdict of $40D,OOO.00 for each plaintiff. 

Accordingly, this Court, pursuant to the aforesaid case law and its authority of remittitur, remits 

compensatory damages to the amount of$40,OOO.OO for each plaintiff. This Court concludes that 

compensatory damages in the· remitted amount better reflect the damages testified to by the 

parties and their witness. 

7 
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\ 

DECISION 

Based on the foregoing, it is hereby ADJUDGED and ORDERED that the defendants 

. are entitled to a remittitur of damages.· . 

It is accordingly ADJUDGED and ORDERED: . 

1. That the defendants' Renewed Motion for Judgment is denied. 

2. That the defendants' Motion for a New Trial is' denied. 

3. That compensatory damages are remitted to the amount of $40,000.00 to each 

plaintiff. 

4. That the costs as taxed by the Clerk oftbis Court shall be assessed against the 
-...::~ wo·, 

defendants. 

It is further ORDERED that the Circuit Clerk distribute certified copies ofthis Order to 

all parties or counsel c;>frecord. The Court notes the objection of the party or parties aggrieved by 

this Order. This is a Final Order. 

Entered this qf..-t. day Of_-",,~~. =~e~=-=-. ~, 2008. 
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STATE OF WEST VIRGINIA 

At a Regular Term of the Supreme Court of Appeals continued and held at 
Charleston, Kanawha County, on the 12th of May, 2009, the following order was made 
and entered: 

Sandra K. Shaffer and Garnett 
Louise Godbey, Plaintiffs Below, 
Respondents 

vs.) No. 090170 

J ackee Long, Robert Brown, and West 
Virginia School Service Personnel 
Association, Defendants Below, Petitioners 

On a former day, to-wit, February 2, 2009, came the petitioners, Jackee Long, 

Robert Brown and the West Virginia School Service Personnel Association, by James M.-

Cagle, their attorney, arid presented to the Court their petition praying for an appeal from 

a judgment of the· Circuit Court of Kanawha County, rendered on the 10th day of 

September, 2008, with the record accompanying the petition. 

Upon consideration whereof, the Court is of opinion to and doth hereby refuse said 

petition. Justices Ketchum and McHugh would grant. 

A True Copy 

Attest: ~lJt1.. ..'1 ~. 
--C...,tJkP~k-t-V-'s,'"-i""I~r7"e"""~P1'urt~o.w.:'rr"'H'p"'-p-eal-:-s---

05/141 9 



STATE OF WEST VIRGINIA 

At a Regular Term of the Supreme Court of Appeals continued and held at 
Charleston, Kanawha County, on the 12th of May, 2009, the following order was made 
and entered: 

Sandra K. Shaffer and Garnett 
Louise Godbey, Plaintiffs Below, 
Petitioners 

vs.) No. 090171 

Jackee Long, Robert Brown, and West 
Virginia School Service Personnel 
Association, Defendants Below, 
Respondents 

On a former day, to-wit, February 2, 2009, came the petitioners, Sandra K. 

Shaffer and Garnett Louise Godbey, by S. Benjamin Bryant, Jolm A. Kessler and David 

R. Pogue, their attorneys, and presented to the Court their petition praying for an appeal 

from a judgment of the Circuit Court of Kanawha County, rendered on the lOth day of 

September, 2008, with the record accompanying the petition. 

Thereafter, on the 6th day cifFebruary, 2009, came the.respondents, lackee Long, 

Robert Brown and the West Virginia School Service Personnel Association, by Jame~ M. 

Cagle, their attorney, and presented to the Court their response in opposition thereto. 

Upon consideration whereof, the Court is of opinion to and doth hereby refuse said 

petition. Justices Ketchum and McHugh would grant. 

A True Copy 

05(14( 9 
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IN THE CJRCUJT COURT OF KANAWHA COUNTY~ WEST VlRGJNIA 

GARNET LOUISE GODBEY, 

Plaintiff, 

v. 

JACKIE LONG, ROBERT BROWN and 
WEST VIRGINIA SCHOOL SERVICE 
PERSONNEL ASSOCIATJON. 

Defendants. 

Civil Actlon No. 05-C-27 

,,,,-, 

MOTION FOR TRIAL DA"re 
AND STATUS CONFERENCE 

Plaintiff, Garnet Louise GodbeYJ by collnsel, John A. Kessler, S. Benjamin Bryant, 

and the firm of Carey, Scott, Do~las & Kessler, PLLC. hereby moves the Court to set this 

case down for trial and to schedule a status conference concerning other pre-trial matters. 

This motion is filed in light ofthls Court's Order entered September 9, 2008; and the Order 

of the Supreme Court of Appeals of West Virginia of May 12. 2009 denying both the 

plaintiffs and defendants' respective petitions for appeal. 

GARNET LOUISE GODBEY 

By Counsel 

~%~Zkz;£ 
S. Benjamin Bryant, WVSB #520 
John A. Kessler, WVSB #2027 
Carey. Scott, Douglas & Kessler, PLLC 
901 Bank One Center 
707 Virginia Street; East 
P.O. Box 913 
Charleston, WV 25323 
(304) 345-1234 



IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGJNJA 

GARNET LOUISE GODBEY, 

PJaintiff. 

v. 

JACKEE LONG, ROBERT BROWN and 
WEST VJRGINIA SCHOOL SERVICE 
PERSONNEL ASSOCIATJONf 

Defendants. 

CIVil ACTION NO. 05·C-27 

CERTIF.JCATE OF SERVICE 

I, S. Benjamin Bryant, cou nsel for the Plaintiff4 do hereby certify that on this 

the 12th day of June 2009, I served the attached "Motion for Trial Date and Status 

Conferenceu upon all counsel and parties of record by depositing true copies in the United 

States mail, postage fully paid. addressed as follows: 

James M. Cagle, Esquire 
1018 KanawhaBlvd' f East 
Suite 1200 
Charleston, WV 25301-2827 
Counsel/or·Defend8nts 

s~~u!i 
S .. Benjamin Bryant, WVSB #520 

2 
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA 

SANDRA K. SHAFFER and 
GARNEIT LOmSE GODBEY, 

Plaintiffs, 

v. CIVTI.. ACTION NO. 05-C-27,28 
Judge Bailey W&k.er . 

. JACKEELON~ROBERTBRO~ 
~dWESTVmG~SCHOOL 
SERVICE PERSONNEL ASSOCIATION, 

Defendants. 

DEFENDANTS' RESPONSE TO MOTION FOR -'" ~., 

TRIAL nATE AND STATUS CONFERENCE 

The Defendants respond as follows to the Motion served on June 12, 2009: 

1. The matter has been entirely adjudicated. 

2. The Defend~ts are prepared t~ pay the Plaintiffs under the Judgment Order 

entered in the above-styled actions. 

3. There is nothing furth~r to be done or accomplished in the above-styled actions. 

06123/09 



IN TIlE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA 

SANDRA K. SHAFFER and 
GARNETT LOUISE GODBEY, 

Plaintiffs, 

v. 

JACKEE LONG~ ROBERT BROWN 
and WEST VIRGINIA SCHOOL 
SERVICE PERSONN:EL ASSOCIATION, 

Defendants. 

CIVIL ACTION NO. OS-C-27 I OS .. C-28 
Judge Bailey Walker 

CERTDnCATEOFSERVOCE 

The undersigned, Counsel for the Defendants does hereby certify that a true and correct 

copy of the Defendants' Response to Motion for Trial Date and Status Conf:erence was served by 

regular United States mail, postage prepaid to S. Benjamin Bryant,. Esquire, P. O. Box 3836, 

Charleston, West Virginia 25.339, on this the 22nd day of June, 2009. 
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gle 
1018 Kanawha Bevard, East 
1200 Boulevard ower 
Charleston, West Virginia 25301 
(304) 342-3174 
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA 

GARNET LOUISE GODBEY, 

Plaintiff, 

v. 

JACKIE LONG, ROBERT BROWN and 
WEST VIRGINIA SCHOOL SERVICE 
PERSONNEL ASSOCIATION, 

Defendants. 

Civil Action No. 05-C-27 

MOTION FOR NEW TRIAL ON DAMAGES 

COMES NOW the plaintiff, Garnet Louise Godbey, by counsel, and hereby1lWves -

the "court for a new trial on the issue of damages. This motion is filed in light of :this Court's 
I 

Order entered September 9, 2008 remitting the amount of the plaintiff's damages; and the 

Order of the Supreme Court of Appeals of West Virginia of May 12, 2009 denying both the 

plaintiff's and defendants' respective petitions for appeal. This motion is filed with a 

memorandum of law which sets forth the grounds in greater detail. 

Respectfully submitted, 

GARNET LOUISE GODBEY 

By Counsel 

t;~:&~J 
S; enjami~nt, wvslfil20 . 
John A. Kessler, WVSB #2027 
David R. Pogue, WVSB No. 10806 
Carey, Scott, Douglas & Kessler, PLLC 
901 Bank One Center 
707 Virginia Street, East 
P.O. Box 913 
Charleston, WV 25323 
(304) 345-1234 
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA 

GARNET LOUISE GODBEY, 

Plaintiff, 

v. 

JACKIE LONG, ROBERT BROWN and 
WEST VIRGINIA SCHOOL SERVICE 
PERSONN EL ASSOCIATION, 

Defendants. 

Civil Action No. 05-C-27 

MEMORANDUM OF LAW IN SUPPORT OF 
MOTION FOR NEW TRIAL ON DAMAGES 

I. FAC'rUAL AND PROCEDURAL BACKGROLIND 

In January 2005, the plaintiff, Garnet Louise Godbey, 1'iIed an action against the 

defendants alleging defamation .and false light invasion of privacy. On March 14, 2008, a 

jury returned a verd iet In the plaintiffs favor for the amount of $400,000 plus I nterest at the 

statutory rate. Final judgment on the jury verdict was entered by this Court on March 31, 

2008. Thereafter, on April 8, 2008,the defendants filed a motion asking for a new trial or, 

in the alternative, a remittitur of damages. By Order dated September g, 2008, this Court 

denied the defendants' motion for a new trial but granted a remittitur reducing plaintiff's 

damage award from $400,000 to $40,000. Both the plaintiff and the defendants filed 

petitions for appeal with the West Virginia Supreme Court of Appeals. By Order dated May 

12,2009, the West Virginia Supreme Court of Appeals denied both petitions for appeal. 



II. ARGUMENT 

The West Virginia Supreme Court of Appeals has held that if, after liability has been 

established, a court orders a remittitur of the damages awarded to the plaintiff and the 

plaintiff declines to accept such remittitur, 'then a new trial will be ordered solely on the 

issue of damages." Wilt v. Buracker, 443 S.E.2d 196,209 (W.Va.1993). Indeed, this 

Court recognized this principle on page 6 of its Order dated September 9, 2008. 

In the present case, the jury found for the plaintiff on the issue of liability, but this 

Court ordered a remittitur of the damages that the jury awarded to the plaintiff. In 

accordance with the principles discussed hi Wilt, the plaintiff may decline to accept the 
-.......:;~ .... , 

remittitur and is entitled a new trial on the issue of damages. The plaintiff, Garnet Louise 

Godbey, has declined declines the Court's remittitur and respectfully requests a new trial 

o,n the issue of damages. 

III. CONCLUSION 

For the reasons discussed herein, the plaintiff respectfully requests that this Court 

grant her motion for a new trial on the issue of damages. 

Respectfully submitted, 

GARNET LOUISE GODBEY 

By Counsel 

~~~r
S. Benjamin Bryant, WVSB # 20 
John A. Kessler, WVSB #2027 
David R. Pogue, WVSB No. 10806 
Carey, Scott, Douglas & Kessler, PLLC 
901 Bank One Center 
701 Virginia Street, East 
P.O. Box913 
Charleston, WV 25323 
(304) 345-1234 



IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA 

GARNET LOUISE GODBEY, 

Plaintiff, 

v. 

JACKIE LONG. ROBERT BROWN and 
WEST VIRGINIA SCHOOL SERVICE 
PERSONNEL ASSOCIATION, 

Defendants. 

Civil Action No. 05-C-27 

CERTIFICATE OF SERVICE 

1, S. Benjamin Bryant, counsel for the Plaintiff, do hereby certify that on this 

the 5th day of August 2009, I served the attached "Motion for New Trial on Damages" and 

"Memorandum of Law In Support of Motion for New Trial on Damages" upon all counsel 

and parties of record by depositing true copies In the United States mail, postage fully paid, 

addressed as follows: 

James M. Cagle, Esquire 
1018 Kanawha Blvd., East 
Suite 1200 
Charleston, WV 25301-2827 
Counsel for Defendants 



IN THE SUPREME COLIRT OF APPEALS OF WEST VIRGINIA 

GARNET LOUISE GODBEY, 

Petitioner, 

v. 

THE HONORABLE .JENNIFER F. BAILEY, 
Kanawha County Circuit Court Judge, 

Respondent. 

UPON ORIGINALJURISDICTION 
IN MANDAMUS ___ _ 

-~- .... , 

MEMORANDUM OF LAW IN SUPPORT OF PETn·ION FOR WRIT OF MANDAMUS 

The Petitioner, Garnet Louise Godbey, respectfully requests that this Honorable 

Court issue a Writ of Mandamus to compel the Honorable Jennifer F. Bailey, Judge of the 

Circuit Court of Kanawha County, to perform her mandatory duty to rule on Petitioner's 

"Motion for New Trial on Damages" in Civil Action No. 05-C-27. 

FACTS 

This petition presents a straightforward legal issue, and the facts are not in dispute. 

In January of 2005, Petitioner filed a lawsuit against Jackie Long, Robert Brown, and the 

West Virginia School Service Personnel Association (hereinafter "Defendants below") 

alleging defamation and false light invasion of privacy. The case was assigned to the 

Honorable Judge Jennifer F. Bailey. On March 14,2008, a jury found in favor of Petitioner, 

and awarded damages in the amount of $400,000 plus interest at the statutory rate. The 

Circuit Court of Kanawha County, West Virginia entered judgment on the jury verdict on 

March 31, 2008. 



Thereafter, on April 8, 2008, the Defendants below filed a motion asking for a new 

trial or, in the alternative, a remittitur of damages. By a "fina\" Order dated September 9, 

2008, Judge Bailey denied the Defendants' motion for a new trial but granted a remittitur 

reducing Petitioner's damage award 'from $400,000 to $40,000. Both Petitioner and the 

Defendants belowfiled petitions for appeal with this Court (Nos. 090170 and 090171). and 

by Order dated May 12, 2009, this Court denied both petitions for appeal. 

Subsequently, on or about August 6, 2009, Petitioner filed a "Motion for New Trial 

on Damages." The Defendants below filed responses oPPosing Petitioner's request for a 

new trial on damages, and Judge Bailey conducted a hearing on the motion on October 
-...c:-- .... , .-

29, 2009. Judge Bailey did not rule on Petitioner's "Motion for New Trial on Damages" at 

the conclusion of the hearing, 'and has not ruled or otherwise acted with regard to that 

motion since. By letter dated January 26" 2010. counsel for Petitioner requested that 

Judge Bailey promptly rule on the pending motion for new trial due to Petitioner's advanced 

age and fading health. However. as of the date of this Petition, Judge Bailey has still not 

ruled on Petitioner's "Motion for New Trial on Damages." 

ARGUMENT' 

This Court has observed that if, after liability has been established, a court orders 

a remittitur of the damages awarded to the plaintiff, then the plaintiff has the choice of 

accepting the remittitur or a new trial on the issue of damages. See Wilt v. Buracker, 191 

W.Va. 39, 52, 443 S.E.2d 196, 209 (1993)("lf the plaintiff declines to accept the remittitur, 

then a new trial will be ordered solely on the issue of damages."). Indeed, Judge Bailey 

recognized this prinCiple on page 6 of her Order dated September 9,2008. 



In the present case, Petitioner declined to accept Judge Bailey's remittitur, and 

instead elected to have a new trial on the issue of damages. However, despite the clear 

mandate of the case law recognized in Judge Bailey's Order, Judge Bailey has failed to 

grant Petitioner a new trial on the issue of damages, or otherwise rule on Petitioner's 

"Motion for New Trial on Damages." 

This Court has observed that "mandamus will lie to compel a lower court to act in 

a case if it neglects or refuses to do so." State ex reI. Rahman v. Canady, 205 W.Va. 84, 

86,516 S.E.2d488, 490 (W.Va. 1999)(citingState ex reI. Cackowskav. Knapp, 147WVa. 

·699, 130 S.E.2d 204 (1963»; see also State ex reI. Patterson v. Aldredge, 173 w...Y,a. 44q, 

448, 317 S.E.2d 805, 807-08 (1984). Furthermore, this Court has held that it will issue a 

writ of mandamus when the following three elements coexist: "(1) a clear legal right in the 

petitioner to the relief sought; (2) a legal duty on the part of respondent to do the thing 

which the petitioner seeks to compel; and (3) the absence of another adequate remedy." 

State ex reI. Burdette v. Zakaib, 224 W.Va. 325, 685 S.E.2d 903, 909 (2009)(citing Sy!. Pt. 

2, State ex reI. Kucera v. City of Wheeling, 153 W.va. 538, 170 S.E.2d 367 (1969). 

All of these elements are satisfied in the present case. This Court has recognized 

that litigants have a right to an "expeditious disposition of all civil matters," and that "judges 

have an affirmative duty to render timely decisions on matters properly submitted within a 

reasonable time following their sUbmission." See Patterson, 173 W.Va at 448, 317 S. E.2d 

at 807. Furthermore, Petitioner has no remedy other than mandamus to compel the circuit 

court to rule on her motion for a new trial on damages. Moreover, the need for a 

reason~bly timely decision is especially great in this case due to the fact that Petitioner is 

now over 85 years old and suffering 'from a declining state of health. 



CONCLUSION 

Based on the foregoing, the Petitioner, Garnet Louise Godbey, respectfully requests 

thatthis Court grant this instant Petition for Writ of Mandamus and award the Petitioner any 

and all other relief this Court deems appropriate. Furthermore, to the extent that a rule to 

show cause is required by law, the Petitioner respectfully moves this Court to issue such 

rule. 

RESPECTFULLY SUBMITTED, 

GARNET LOUISE GODBEY 

BY COUNSEL, 

~~~d-
S. Benjamin B ant, WVSB # 20 
John A. Kessler, WVSB #2027 
David R. Pogue, WVSB No.1 0806 
Carey, Scott, Douglas & Kessler, PLLC 
901 Bank One Center 
707 Virginia Street, East 
P.O. Box 913 
Charleston, WV 25323 



IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

GARNETT LOUISE GODBEY, 

Petitioner, 

JACKEE LONG, ROBERT BROWN, 
and WEST VIRGIf\IIA SCHOOL 
SERVICE PERSONNEL ASSOCIATION, 

Respondents. 

UPON ORIGINAL JURISDICTION 
IN MANDAMUS ____ _ 

CERTIFICATE OF SERVICE 

I, S. Benjamin Bryant, counsel for the Petitioner, do hereby certify that 011 this the 

25th day of May 201 0, I served the attached "Memorandum of Law in Support of Petition 

for Writ of Mandamus" upon all counsel and parties of record by depositing true copies in 

the United States mail, postage fully paid, addressed as follows: 

James M. Cagle, Esquire 
1018 Kanawha Blvd., East 
Suite 1200 
Charleston, WV 25301-2827 
Counsel for Respondents/Defendants 
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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

GARNET LOUISE GODBEY, 

Petitioner, 

v. UPON ORIGINAL JURISDICTION 
IN MANDAMUS ___ _ 

THE HONORABLE JENNIFER F. BAILEY, 
Kanawha County Circuit Court Judge, 

Respondent. 

MEMORANDUM LISTING PARTIES UPON WHOM 
THE RULE TO SHOW CAUSE IS TO BE SERVED. IF GRANTED ...... , ~., 

Comes now the Petitioner, Garnet Louise Godbey, by counsel, and states 

that the following should be served with a copy ofthe Rule to Show Cause, should one be . 

granted by this Court: 

The Hon. Jennifer F. Bailey 
Kanawha County Judicial Building 
111 Court Street 
Charleston, West Virginia 25301 

Darrell McGraw, West Virginia Attorney General 
State of West Virginia 
State Capitol Complex 
1900 Kanawha Boulevard, Room E-26 
Charleston, West Virginia 25305 

£ 1?~ K~ &-1--1 -
S. Benjaminsrylnt, WVSB#S20 
John A. Kessler, WVSB #2027 
David R. Pogue, WVSB No. 10806 
Carey, Scott, Douglas & Kessler, PLLC 
901 Chase Tower 
707 Virginia Street, East 
P.O. Box913 
Charleston, WV 25323 



IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

GARNETT LOUISE GODBEY, . 

Petitioner, 

JACKEE LONG, ROBERT BROWN, 
and WEST VIRGINIA SCHOOL 
SERVICE PERSONNEL ASSOCIATION, 

Respondents. 

UPON ORIGINAL JURISDICTION 
IN MANDAMUS ____ _ 

CERTIFICATE OF SERVICE 

I, S. Benjamin Bryant, counsel for the Petitioner, do hereby certify that on this the 

25th day of May 2010, I served the attached "Memorandum Listing Parties Upon Whom 

The Rule to Show Cause Is To Be Served, If Granted" upon all counsel and parties of 

record by depositing true copies in the United States mail, postage fully paid, addressed 

as follows: 

James M. Cagle, Esquire 
1018 Kanawha Blvd., East 
Suite 1200 
Charleston, WV 25301-2827 
Counsel for Respondents/Defendants 

5b~'6~~~ 
S. Benjamin Bryant (WVSB #520) 
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