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PETITION FOR APPEAL ON BEHALF OF
MUNICIPAL MUTUAL INSURANCE COMPANY OF WEST VIRGINIA

L KIND OF PROCEEDING AND NATURE OF
THE RULING OF THE CIRCUIT COURT

This appeal arises from a lawsuit filed in the Circuit Court of Wayne County, West
Virginia, by Terry Hundley, individually and as Administratrix of the Estate of Audrey Hundley,
his deceased mother. Mr. Hundley filed this action against Defendant Municipal Mutual
- Insurance Company of West Virginia (“Municipal Mutual”), a Farmers Mutual Insurance
Company organized and existing under the provisions of W. Va. Code §33-22-1 et seq.
Municipal Mutual had issued a homeowners insurance policy to Audrey Hundley, but rescinded
the policy in October 2008 after Terry Hundley made a claim.under the policy arising from the
theft of two Honda all terrain vehicles (ATVs) that were solely owned by Mr. Hundley. Audrey
Hundley had died on November 8, 2007, but Municipal Mutual had not been informed of her
death when the policy was renewed and reissued for four separate (three month) renewal periods
following her death.

The parties to this lawsuit have stipulated that the value of the stolen ATVs was
$10,500.00. However, this appeal involves much more than a simple ten thousand dollar
property loss. This appeal provides this Court the opportunity to clarify the law on a recurring
problgm faced by Municipal Mutual and other insurers in this State. As noted above, the naﬁgd
insured under the policy involved in this case died, but the insurance company was not informed
of her deathl At the time of reneWal, the insurance company, without knowledge of the death,
reissued the policy in the name of the deceased named insured. Family members continued to

pay the premium for the policy.



Only after a claim was made did the insurance company become aware that the named
insured had died. .Most often, as is the case herein, this situation arises not as a result of some
attempt to defraud the insurance company, but simply because the named insured’s family does
not realize the need to inform the insurance company of the death. The family members operate
under the misconception that the insurance policy runs with the property and not with the person.
The law, however, is “well established” that insurance contracts are personal contracts

“controlled by principles of contract, rather than property law.” See Mazon v. Camden Fire Ins.

Ass’n., 182 W. Va. 532, 534, 389 S.E.2d 743, 745 (1990); see also July 29,2010 Opinion Order
at 1 (“An insurance policy is a personal contract between the insured and the insurer.”).

Thus, this case raises a fundamental and recurring issue facing Municipal Mutual and
other members of the insurance industry — when a named insured dies (and the insurer is
unaware of that fact) and as a result thereof no longer has an ownership interest in the insured
property, does the named insu;ed have an insurable interest sufficient to satisfy W. Va. Code
§33-6-3(a)?

In this case, after the rescission of the policy and the denial of Mr. Hundley’s claim,
Terry Hundley sued Municipal Mutual in August 2009 in the Circuit Court of Wayne County.
Mr. Hundley’s complaiﬁt set forth three counts against Municipal Mutual asserting various
theories of breach of the insurance contract, one count asserting waiver and four counts asserting
various claims of bad faith and entitlement to extra-contractual damages.

After the completion of discovery, fhe parties filed cross motions for summary judgment
on the contract claims and argued those motions before Wayne County Circuit Judge Darrell
Pratt on July‘8, 2010. Following supplemental briefing as requested by the Court, Judge Pratt

issued an “Opinion Order” on July 29, 2010.



In his July 29, 2010 Opinion Order, Judge Pratt stated that, “[h]aving an insurable interest
in the property insured is a definitive criteria for obtaining coverage.” 7/29/10 Opinion Order at
2. Nonetheless, the Circuit Court held that Municipal Mutual’s “contention that the policy is
void, as a matter of law, is not supported by the facts of this case.” Id. The Circuit Court
concluded that “the Policy coverage extends beyond the homeowner’s death, with or without
notice of her death.” Id. at 3.

Having found that the policy that had been reissued to Audrey Hundley nearly ten months
after her death was not void, the Circuit Court then turned to the specific provisions of the policy
to determine whether coverage existed for Terry Hundley’s claim. While rejecting two of Mr.
Hundley’s claims for coverage under the policy, the Circuit Court found potential coverage
under an exception to an exclusion of coverage for motor vehicles or other motorized land
conveyances. The policy provision at issued stated that, although the insurance policy did not
cover motor vehicles, the policy would cover “vehicles . . . not subject to motor vehicle
registration which are used to service an ‘insureds’ residence.” The Circuit Court’s J uly 29,
2010 Opinion Order stated:

There are no provisions in the Policy requiring that the non-
registered motor vehicle be owned by the insured. There are no
Policy provisions requiring that the non-registered vehicle be on
the premises prior to the insureds [sic/ death. There are no Policy
provisions requiring the insured to request such coverage during
her lifetime.

The clear intent of the Policy language is to cover Terry Hundley’s
two (2) ATV’s if, in fact, they were being used to service the
premises. The Policy was still in effect after Audrey Hundleys
[sic] death and at the time of the claim. Terry Hundley was duly
appointed the personal representations [sic/ of Audrey Hundley’s
Estate. Terry Hundley was legally obligated to maintain, preserve

and protect the premises and property of the decedent. If Terry
Hundley used the ATV’s to service the premises they could be



covered under this provision of the Policy. This is a factual issue
to be determined by a jury.

Id at 4.

After the issuance of the Circuit Court’s July 29, 2010, Opinioh Order, Municipal Mutual
conceded that it had not presented any evidence in its summary judgment responses to counter |
Terry Hundley’s deposition testimony that he had used the two stolen ATV to service his
mother’s property, and that it would have no such evidence to present at trial. Because the
parties had also stipulated to the value of the ATVs, an Agreed Order was entered by the Court
on August 17, 2010 which granted judgment to the plaintiff on Count I1I of his Complaint in
accordance with the Court’s policy analysis contained in the July 29, 2010 Opinion Order. The
Ciréuit Court’s August 17, 2010 Order also certified that it was a final order pursuant to Rule
54(b) of the West Virginia Rules of Civil Procedure on all of plaintiff’s breach of contract counts
and bifurcated and stayed plaintiff’s remaining claims to allow Municipal Mutual to prosecute
this appeal on the Circuit Court’s coverage rulings. In accordance therewith, Municipal Mutual
files this petition for appeal from thé Circuit Court’s August 17, 2010 Order (a final order under

Rule 54(b)) which incorporated by reference the Circuit Court’s July 29, 2010, Opinion Order.

II. STATEMENT OF FACTS

Audrey J. Hundley was the sole owner of a home and parcel of property located on
Centerville Road in Prichard, Wayne County, West Virginia."! Audrey Hundley purchased the

home in 1984 and obtained a homeowners insurance policy on the home from Municipal Mutual.

! Support in the record for the facts recited herein is set forth in Municipal Mutual’s May 13, 2010 Motion for
Summary Judgment. :



Municipal Mutual 1ssued homeowners policy number 3116-801 to Audrey Hundley as
the sole named insured. Although initially issued for a one-year term, the policy later was
reissued on a quarterly basis for three month terms, subject to renewal for a new three month
period on March 13, June 13, September 13 and December 13 of each year.

Municipal Mutual reissued policy number 3116-801 to Audrey J. Hundley
as the sole named insured covering Audrey Hundley’s home and property on Centerville Road in
Prichard for the policy period running from September 13, 2007 to Decémber 13,2007. The
insurance policy contained the following pertinent provisions:

DEFINITIONS

In this policy, “you” and “your” refer to the “named insured”
shown in the Declarations and the spouse if a resident of the same
household. “We,” “us” and “our” refer to the Company providing
the insurance. In addition, certain words and phrases are defined

as follows:
3. “Insured” means you and residents of your household who
are:
a, Your relatives; or
b. Other persons under the age of 21 and in the care of
any person named above.
8. “Residence Premises” means:

a.  The one family dwelling, other structures, and
grounds; or

b.  That part of any other building;

where you reside and which is shown as the “residence premises”
in the Declarations. ~



“Residence premises” also means a two family dwelling where you
reside in at least one of the family units and which is shown as the
“residence premises” in the Declarations.

SECTION I - PROPERTY COVERAGES

COVERAGE C - Personal Property

We cover personal property owned or used by an “insured” while
it 1s anywhere in the world. At your request, we will cover
personal property owned by:

1. Others while the property is on the part of the “residence
premises” occupied by an “insured”;

2. A guest or a “residence employee,” while the property is in
any residence occupied by an “insured.” :
Property Not Covered. We do not cover:
3. Motor vehicles or all other motorized land
CONVeyances. ...

We do cover vehicles or conveyances not subject to motor
vehicle registration which are:

a. Used to service an “insured’s residence...

SECTION I - PERILS INSURED AGAINST

We insure for direct physical loss to the property described in
Coverages A, B and C caused by a peril listed below unless the
loss is excluded in SECTION I - EXCLUSIONS.

9. Theft, including attempted theft and loss of property from a
known place when it is likely that the property has been
stolen.



This peril does not include loss caused by theft:

a.

b.

Committed by an “insured”;

In or to a dwelling under construction, or of materials and
supplies for use in the construction until the dwelling is
finished and occupied; or

From that part of a “residence premises” rented by an
“msured” to other than an “insured.”

This peril does not include loss caused by theft that occurs off the
“residence premises” of:

a.

Property while at any other residence owned by, rented to,
or occupied by an “insured,” except while an “insured” is
temporarily living there. Property of a student who is an
“insured” is covered while at a residence away from home
if the student has been there at any time during the 45 days
immediately before the loss;

Watercraft, and their furnishings, equipment and outboard
engines or motors; or

Trailers and campers.

SECTION I AND II - CONDITIONS

Assignment. Assignment of this policy will not be valid
unless we give our written consent.

Death. If any person named in the Declarations or the
spouses, if a resident of the same household, dies:

a. We insure the legal representative of the deceased
but only with respect to the premises and property
of the deceased covered under the policy at the time
of death;

b. “Insured” iﬁcludes:



(1) Any member of your household who is an “insured” at the
time of your death, but only while a resident of the
“residence premises”; and

(2) - With respect to your property, the person having proper
temporary custody of the property until appointment and
qualification of a legal representative.

Audrey Hundley died intestate oﬁ November 8, 2007. She had eight children, seven of
whom were living at the time of her death. A dau ghter who had predeceased Mrs. Hundley, had
fopr children who were living at the time of Audrey Hundley’s death. Under the laws of
intestacy in West Virginia, upon Audrey Hundley’s death those eleven individuals became the
owners of Audrey Hundley’s real and personal property. See W. Va. Code § 42-1-3a. At the
time of Audrey Hundley’s death on November 8, 2007, the only other resident of her household
was her son, Jeffrey Shawn Hundiey.

Municipal Mutual was not informed of Audrey Hundley’s death. On November 13, 2007
(five days after her death), Municipél Mutual issued a renewal declarations sheet for policy
number 3116-801 for the policy period from December 13, 2007 to March 13, 2008. The sole
named insured was Audrey J. Hundley. Because Audrey Hundley had passed away, the
premium for that policy period was paid either by Terry Hundley (Audrey’s son and the plaintiff
herein) or by his sister, Mary Gail Hundley. At the time policy number 31 167—08 was reissued on
December 13, 2007, the insured property was not owned by Audrey Hundley.

Policy number 3116-08 was subsequently reissued again for three month terms on March
13, 2008, June 13, 2008 and September 13, 2008. At no time during this period was Municipal

Mutual informed that Audrey Hundley had died. The sole named insured on each reissued

‘policy was Audrey J. Hundley. On each day of reissuance of policy number 3116-801 in 2008,



the insured property was not owned by Audrey Hundley. The premiums for each of these
reissued policy periods in 2008 were paid by Terry Hundley.

On October 27, 2008, Municipal Mutual received a faxed notice of a claim on policy
number 3116-801 from Lipscomb Walker Insurance in Huntington, West Virginia. The property
- loss notice indicated that two “four-wheelers,” a 2006 Honda ATV and a 2007 Honda ATV, had
been stolen from the Hundley property. The loss notice indicated that “Audrey is deceased and
Terry is administrator of estate [and] lives in home.” This was the first time that Municipal
Mutual became aware that its sole named insured on policy number 3116-801, Audrey J.
Hundley, had died.

Terry Hundley was the sole owner of the stolen ATVs. At the time of his mother’s death
in November 2007, Terry did not reside with his mother. In November 2007 Terry resided at
4874 Whites Creek Road in Prichard, West Virginia. Terry moved into his mother’s old house on
Centerville Road, the premises insured by Municipal Mutual, in June or July of 2008.

At the time of his mother’s death in November 2007, Terry stored his ATVs at his Whites
Creek Road residence. Terry moved his ATVs to the Centerville Road property when he moved
there in the summer of 2008.

Upon learning of the death of Audrey J. Hundley, Muﬁicipal Mutual rescinded policy
number 3116-801 and issued a premium refund check to Audrey J. Hundley, ¢/o Terry Hundley.
Because the policy was rescinded, Municipal Mutual refused to pay Terry Hundley’s claim for

the theft of his ATVs. The refund check was not cashed.



III.  ASSIGNMENTS OF ERROR

A. The Circuit Court Erred In Finding That The Municipal Mutual Homeowners
Insurance Policy Issued Solely To Audrey Hundley Was Not Void For Lack Of
An Insurable Interest By The Named Insured In The Insured Property For The
Policy Renewals Which Occurred After Audrey Hundley’s Death.

B. Even If The Policy Was Not Void, The Circuit Court Erred In Finding That The
Municipal Mutual Homeowners Insurance Policy Provided Coverage To Terry

Hundley Under An Exception To An Exclusion In Coverage C Of The Policy
Which Governed Losses To Personal Property.
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V. THE STANDARD OF REVIEW

In this appeal, the Court must review the Circuit Court's interpretation of an insurance

contract. In Syllablis point 2, Riffe v. Home Finders Associates, Inc., 205 W. Va. 216, 517

S.E.2d 313 (1999), this Court held:

The interpretation of an insurance contract, including the question
of whether the contract is ambiguous, is a legal determination that,
like a lower court's grant of summary judgment, shall be reviewed
de novo on appeal.

See also, Syllabus Point 1, Tennant v. Smallwood, 211 W.Va. 703, 568 S.E.2d 10 (2002),

(“Determination of the proper coverage of an insurance contract when the facts are not in dispute
is a question of law.”). Accordingly, the standard of review applicable to this appeal is a de novo

standard.

VI. ARGUMENT

A. The Circuit Court Erred In Finding That The Municipal Mutual Homeowners
Insurance Policy Issued Solely To Audrey Hundley Was Not Void For Lack Of An
Insurable Interest By The Named Insured In The Insured Property For The Policy
Renewals Which Occurred After Audrey Hundley’s Death. '

As the Circuit Court recognized, West Virginia law requires that a named insured have an
“insurable interest” in the property to be insured for an insurance policy to be valid. West
Virginia Code §33-6-3, titled “Insurable Interest in Property”, provides in subsection (a) that:
“No insurance contract on property or of any interest thefein on arising therefrom shall be
enforceable as to the insurance except for the benefit of persons having an insurable interest in

the things insured.”

12



After her death in November 2007, Audrey J. Hundley, the sole named i_nsured on the
homeowners policy at issue, had no ownership interest in the property insured by the policy. -As
such, after November 8, 2007, Audrey J. Hundley had no “actual, lawful, and substantial
economic interest in the safety or preservation of the subject of the insurance free from loss,
destruction, or pecuniary damage or impairment,” as required by West Virginia Code §33-6-3(b).

In King v. Riffee, 172 W. Va. 586, 309 S.E.2d 85 (1983), this Court stated that, “title to
real property automatically descends to heirs by operation of law in the event of intestacy.” Id.

at 590, 309 S.E.2d at 89, emphasis in original. Additionally, in Gaylord v. Hope Natural Gas

Co., 122 W. Va. 205, 218, 8 S.E.2d 189, 196 (1940), this Court stated: “Our statutes of descent
and distribution seem to contemplate the passing of title at the death of an ancestor . . .
Undoubtedly, the title to real estate vests in the heir at the death of the ancestor, and, subject to
indebtedness, the personal estate as well.”

Under West Virginia law, the title to Audrey Hundley’s real estate “automatically”.
passed to her seven children and four grandchildren at the time of Audrey Hundley’s death.
Thus, from November 8, 2007 forward, Audrey Hﬁndley did not own the insured property — her
children and grandchildren did. However, from November 8, 2007 forward, Audrey Hundley -
not her children and grandchildren — remained the sole named insured on the policy.

In Fire Ass’n of Philadelphia v. Ward, 130 W. Va. 200, 42 S.E.2d 713 (1947), this Court

stated fhat “li]t is arule of insurance law generally that the person taking out the pblicy must
have an insurable interest in the subject matter of the insurance; and if such interest is lacking
the policy is void. To hold otherwise would be to go against thé spirit and purpose of the
contract, as well as against public policy.” 1d. at 204, 42 S.E.2d at 715-16, emphasis added.

Similarly, in Shaffer v. Calvert Fire Ins. Co., 135 W. Va. 153, 160, 62 S.E.2d 699, 703 (1950),

13



this Court stated: “In the field of insurance law the well established general principle is that to
entitle the insured to the proceeds of an insurance policy he must have an insurable interest in the

property insured when the contract of insurance is made and when the loss insured against

occurs.” (Emphasis added.) See also Filiatreau v. Allstate Ins. Co., 178 W. Va. 268,270, 358

S.E.2d 829, 831 (1987) (“It 1s well established that the person taking out a fire insurance policy
must have an insurable interest in the subject matter, and “if such interests is lacking, the policy
is void.” (Emphasis added.)

This Court has also made clear that, “[i]t is well-established that a contract of insurance is

a personal contract between the insurer and the insured named in the policy.” Mazon v. Camden

Fire Ins. Ass’n., 182 W. Va. 532, 534, 389 S.E.2d 743, 745 (1990), emphasis added. See also

Higdon v. Georgia Farm Bureau Mut. Ins. Co., 204 Ga.App. 192, 194, 419 S.E.2d 80, 82 (1992),

(“... transfer of title to property ... without the consent of the insurer voids the policy. Insurance
policies are of the nature of personal contracts. The insurer is selective of those risks which
revolved around the character, integrity and personal characteristics of those whom they will

insure.” Citations and internal quotations omitted.). The Court in Mazon went on to state that,

“[a]n insurance policy and all rights arising from the policy are controlled by principles of
contract, rather than property law. . . . Provided that the individual applﬁng Jor insurance has
an insurable interest, the insurer is within its rights to issue the policy. Id. at 533-534, 389
S.E.2d at 744-745, emphasis added.

These cases establish that Municipal Mutual policy number 3116-801 was a personal
contract between Municipal Mutual and Audrey J. Hundley and could only have been issued to -
Audrey Hundley if she had an insurable interest in the insured property. When the policy was

reissued for the three month term that began on September 13, 2007, Audrey Hundley had an

14



insurable interest in the property. When the policy was reissued for the three month term that
began on December 13, 2007 (and fér each of the three subsequent three month terms), she did
not. |

Under the clear authority cited above, the four policies that were reissued to Audrey
Hundley after her death were void as a matter of law. More specifically, the policy that was
suppbsed to be in effect during the policy period in which Terry Hundley’s ATVs were stolen,
was void as a matter of law. Because the policy under which Terry Hundley made his claim was
void aS a matter of law, the policy was properly rescinded by Municipal Mutual.

In its July 29, 2010 Opinion Order, the Circuit Court recognized that an insurance policy
was a personal contract and that an insurable interest in the property “is a definitive ‘criteria for
obtaining coverage.” 7/29/10 Opinion O)fder at 2. The Circuit Court also recognized that the
evidence ‘presented demonstrated that Audrey Hundley did not own the stolen ATVs. Id.

The Circuit Court, however, focused on the fact that “the policy language provides
coverage for property of ‘others’ while located on the insured premises under certain
circumstances.” Id. Based on this observation, the Circuit Court concluded that, “‘the coverage
issue cannot be resolved solely on the homeowners” lace of an insurable interest.” Id.

The Circuit Céurt’s analysis in this regard is clearly ﬂawed, As the cases cited above
demonstrate, if the named insured lacks an insurable interest in the property, “the policy is void.”
If the policy is void, the application of specific provisions of the policy is simply not relevant.

Moreover, the question of whether Audrey Hundley’s estate may have had an insurable
interest in the insured property does not altef the conclusion that the policy was properly
rescinded. West Virginia has inherited the common law which made important distinctions

between realty and personal property, with realty accorded special protection and treatment.

15



Normally, the personal estate of the decedent is the primary fund out of which debts of all classes

are to be paid. Bank of Mill Creek v. Elk Horn Coal Co., 136 W. Va. 36, 65 S.E.2d 892 (1951);

see also W. Va. Code § 44-2-21. Genérally, this means that real estate is free from debts.
Statutory law, however, provides that realty may nevertheless be subject to the deceased’s debts
if the personal estate of the deceased is insufﬁcient to pay the debts of the deceased. See W. Va.
Code § 44-8-3. |

In Sheppard v. Peabody Ins. Co., 21 W. Va. 308 (1883), the Court held that an

administrator of an estate may have an insurable interest in the real property of the deceased if
the personal estate of the deceased is insufficient to pay the debts of the deceased. Id. at 385.
However, the Court in Sheppard specifically did not answer the question of whether the estate
had an insurable interest in the real estate if the decedent’s personal estate was sufficient to pay
the debts of the deceased. 1d. at 386. In this case, the record demonstrated that Audrey
Hundley’s personal estate was sufficient to pay her debts. See Exhibit A to Defendant’s July
15,2010 Supplemental Memorandum on Cross Motions for Summary Judgment. The Circuit
Court’s conclusion that. “the policy remains in effect to cover the insured’s premises and
property until the asseté are properly administered, debts are paid, and ownership of real estate
is legally transferred” is inconsistent with the law as set forth above in Kingv. Riffee and

Gaylord v. Hope Natural Gas. >

Nonetheless, even if the Court assumes arguendo that Audrey Hundley’s estate (or the

Administrator of Audrey Hundley’s estate) had an insurable interest in her property, the

? As the Circuit Court observed, the policy contains a “provision dealing with the death of the insured. . . on page 16
of the policy.” 7/29/10 Opinion Order at 4. That provision, however, “simply defines the successor insured for
whom the policy provides coverage for the remainder of its term.” May v. Retarides, 83 Conn. App. 286, 292, 848
A.2d 1222, 1226 (2004), emphasis added. Furthermore, the Circuit Court itself concluded there was no coverage
under this provision for property owned by Terry Hundley. 7/29/10 Opinion Order at 4.
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rescission of the renewed homeowners policies issued after Audrey Hundley’s death was still
proper. The sole named insured on the policy 1s Audrey Hundley, not the Estate of Audrey
Hundley. The policy at issue is a “Homeowners 2 Broad Form” policy. The policy provides a
variety of coverage related to the “residence premises™ as defined in the policy. As noted
above, the policy defines “residence premises” as “[t]he one family dwelling, other structures,
and grounds; or ... [t]hat part of any other building where [the named insured] reside[s] and
which is shown as the ‘residence premises’ in the Declarations.”

From and after her death on November &, 2007, Audrey Hundley, the named insured,
did not reside in the premises located at Route 1, Centerville Road, Lot 4, Prichard, West
Virginia that was listed in the Declarationsk. Thus, under the express terms of the policy there
was no “residence premises” and, as such, the policy provided no coverage at all. This was yet
another reason why the premium was required to be refunded and the policy was required to be
rescinded.

In Payne v. Weston, 195 W. Va. 502, 507, 466 S.E.2d 161, 166 (1995), this Court stated:

“Iw]e will not rewrite the terms of the policy; instead, we enforce it as written.” Nonetheless, it
is possible under certain circumstances for a court to “reform” an insurance contract. “[A]n

insurance policy is subject to reformation just as is any other contract.” Ohio Farmers Ins. Co.

v. Video Bank, Inc., 200 W. Va. 39, 43, 488 S.E.2d 39, 43 (1997).3 In discussing this concept,

this Court in Qhio Farmers further observed that “reformation is appropriate only where there is
a mutual mistake, rather than in a unilateral mistake situation such as the one involved in the

case presently under consideration. Also, reformation is appropriate only if the written

? Reformation is an equitable remedy. In this case, plaintiff did not plead any counts seeking reformation of the
policy.
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agreement or insurance policy does not confirm to the clear unwritten agreement between the
parties.” Id. at 44, 488 S.E.2d at 44.

By ruling that “the Policy fem'ains in effect to cover the insured’s premises and property
unti] the assets are properly administered, debts are paid, and ownership of the propérty is
legally transferred,” the Circuit Court effectively attempted to rewrite the policy by changing
the “named insured” from Audrey Hundley to the Estate of Audrey Hundley. Such a
reformation would not conform the policy to a “clear unwritten agreement between the parties.”
As noted above, the policy contemplates that the named insured reside in the insured home.
The estate of the named insured cannot reside in the home. By effectively reforming the policy
to make the Estate the named insured under the policy, the Circuit Court actually created a

policy that provided no coverage at all under the terms and conditions of the policy.

B. Even If The Policy Was Not Void, The Circuit Court Erred In Finding That The
Municipal Mutual Homeowners Insurance Policy Issued To Audrey Hundley
Provided Coverage To Terry Hundley Under An Exception To An Exclusion In
Coverage C Of The Policy Which Governed Losses To Personal Property.

Even if the policy is not void as a matter of law for lack of an insurable interest or even if
the Cburt could reform the policy to make the Estate of Audrey Hundley the named insured,
Terry Hundley’s claim for coverage under the policy for the loss of his stolen ATVs must still
-fail because of the express provisions of the insurance policy. The Circuit Court misinterpreted
the policy and erred in not concluding that there was no coverage for the claim as a matter of

law.

In Syllabus, Keffer v. Prudential Ins. Co. of America, 153 W.Va. 813,172 S.E.2d 714

(1970), this Court held that: “Where the provisions of an insurance policy contract are clear and
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unambiguous they are not subject to judicial construction or interpretation, but full effect will be

given to the plain meani.n'g intended.” Further, in Payne v. Weston, 195 W. Va. 502, 507, 466
S.E.2d 161, 166 (1995), this Court stated: “In West Virginia, insurance policies are controlled by
the rules of construction that are applicable to contracts generally. We recognize the well-settled
principle of law that this Court will apply, and not interpret, the plain and ordinary meaning of an
insurance contract in the absence of ambiguity or some other compelling reason. Our primary
concern is to give effect to the plain meaning of the policy and, in doiﬁg S0, we constfue all

parts of the document together.” Emphasis added. See also Syllabus, Tynes v. Supreme Life

Insurance Company of America, 158 W.Va. 188, 209 S,‘E.Zd 567 (1974) (“Where provisions in

an insurance policy are plain and unambiguous and where such provisions are not contrary to a

statute, regulation, or pubiic policy, the provisions will be'applied and not construed.”). Thus,
to the extent this Court must review the specific provisions of the homeowners polipy issued to

Audrey Hundley, it must give full effect to the policy’s provisions and enforce the policy as it is
written.

The Circuit Court wrongly concluded that the policy provided coverage for Terry
Hundley’s loss under the “service” vehicle section of the policy that had been issued to his
deceased mother. The language cited by the plaintiff in support of his claim for coverage under
this section of the policy comes from the second part of “Coverage C — Personal Pfoperty;’ and is
a subpart of the portion of Coverage C that delineates “Property Not Covered.” Under paragraph
3 of that subpart, the policy states that the insurer “do[es] not cover . . . [m]otor vehicles or all
other motorized land conveyances.”‘ However, as an exception to this exclusion the policy does
cover “vehicles or conveyances not subject to motor vehicle registration which are . . . used to

service an ‘insured’s’ residence.”
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Significantly however, this section of the policy cannot be read in isolation as the Cifcuit
Court did in its July 29, 2010 Opinion Order.. As it is a part of querage C, this section of the
policy is subject to the language of the Insuring Clause of Coverage C. Thét clause provideé that
the personal property covered by the policy must be property that is either: 1) “owned or used by

299

an ‘insured;’” or 2) owned by “others” while the property is on the “insured’s” residence
premises, but only if coverage for that specific property is requested by the named insured prior
to the loss. (The Circuit Court specifically found that “[t]here is no evidence that Audrey
Hundley ever requested coverage for Terry Hundley’s two ATVs while stored on her premises.”
7/29/10 Opinion Order at 3.)
West Virginia caselaw mandates that this policy provision not be viewed in a vacuum. In

Payne, for example, this Court stated that, “[o]ur primary concern is to give effect to fhe plain
meaning of the policy and, in doing so, we construe all parts of the policy together.” 195 W. Va.
at 507, 466 S.E.2d at 166. Moreover, in discussing the rules of construction of interpretiﬁg an
msurance contract, this Court has observed that:

The contract should be read as a whole with all policy provisions

given effect. See generally 2 Couch on Insurance 2d § 15:29 (rev.

ed. 1984). If the policy as a whole is unambiguous then the

insured will not be allowed to create an ambiguity out of sections
taken out of context.

Soliva v. Shand, Morahan & Co.. Inc., 176 W. Va. 430, 432, 345 S.E.2d 33, 35 (1986), overruled

in part on other grounds by National Mutual Ins. Co. v. McMahon & Sons, Inc., 177 W Va. 734,
356 S.E.2d 488 (1987).

When reading the policy as a whole, it is clear that any “service” vehicle that might be
covered, must be owned or used by an insured or have had coverage specifically requested by the

named insured prior to the loss if it is not owned or used by an insured. Terry Hundley’s ATVs
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fell into neither of these categories even if they were used to sefvicé Audrey Hundley’s property.
The Circuit Court erred in concluding that this section of the policy could potentially provide

coverage for Terry Hundley’s claim.

VII. RELIEF PRAYED FOR

For the reasons set forth herein, the Petitioner, Municipal Mutual Insurance Company of
West Virginia, prays that the Court accept this petition for appeal and reverse and vacate the
Orders of the Circuit Court of Wayne County, West Virginia, and grant Petitioner such other and

further relief as the Court deems appropriate.

MUNICIPAL MUTUAL INSURANCE COMPANY OF
WEST VIRGINIA,
By Counsel

Ui S bee
John J. Polak (State Bar No. 2929)
ATKINSON & POLAK, PLLC
300 Summers Street, Suite 1300
P. O. Box 549

Charleston, WV 25322-0549
(304) 346-5100
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CERTIFICATE OF SERVICE

I, John J. Polak, counsel for Defendant/Petitioner, do hereby certify that service of the
“PETITION FOR APPEAL ON BEHALF OF MUNICIPAL. MUTUAL INSURANCE
COMPANY OF WEST VIRGINIA” was made upon the parties listed below by mailing a true

and exact copy thereof to:

Ronald H. Hatfield, JIr., Esq.
ORNDORFF & HATFIELD
Village Professionals Building
99 Cracker Barrel Drive, Suite 100
Barboursville, WV 25504
Counsel for Plaintiff/Respondent

in a properly addressed envelope this 17" day of December, 2010.

John J. Polak
(WYV State Bar No. 2929)
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