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INTHE CIRCUIT COURT OF MASON COUNTY, WEST VIRGINIA

JAMES W. HIGGINBOTHAM,
Plaintiff,
v. - - ' . Civil Actiori No. 05-C-12-N
' o Honorable David W. Nibert

 NORFOLK SOUTHERN RAILWAY

COMPANY, a Virginia corporation; - . >
NORFOLK SOUTHERN CORPORATION, L, = B
" a Virginia corporation, CHARLES PAXTON, - F
individually; JAMES D. FARLEY, individually; _ ;fj el
JOHN R. GARCIA, 1nd1v1dua11y, and ]AMES &= ,\;";
H. HATFIELD, individually, ' L e “:
Defendants. = -—D. I\Tl'
- sORDER DENYING
DEFENDANTS MOTIONS FOR
JUDGMENT AS A MATTER OF LAW,
NEW TRIAL OR REMITTITUR

Now before the Court‘are defendants' motions for judgment as a matter of law, for a
new trial or remittitur, and for de novo review of the punitive damage award

At this post-trial juncture, 'the-fa'cts must be viewed in a light most favorable to the

* Plaintiff. W.Va. R.Civ.P. 50(b); Syl. Pts. 1 & 2, Rodriguez v. Consolidation Coal Co., 206

- W.Va. 317, 524 SE.2d 672 (1999).

"In considering whether a motion for judgment nothwithstanding the verdict should

be granted, the evidence should be considered in the light most favorable to the



plai'ntiff._...“ARadec, Ihc., v. Mountaineer .Coal DeVelo'pment Co., 210 W.Va. 1, 6, 552

S.E.2d 377, 382 (2000) .

This Court heard the evidence. It was sufficient to support the verdict. A Abi‘ief

recitation of the facts is warranted.

-First, in this case, the defendants claimeAd thatA1‘~ai1 that had been abandoned for over
.twAénty (20) yenrs was the property of the Norfolk and Western Réilway Company
(N&W) and that the Plaintiff stole it from them. The_jnry heard evidence that the only
feasnn the defendants Rnew the rail was being removed at all Was_ because the Plaintiff,
their long:-time employee, told _’;hé‘rn. This'Cou-rt ruled - a ruling unchallenged at this
iﬁnc;’aire By the defendants - that the N&:W-Railway did not actualiy: own fhé
rail. OWhe‘rShip of the rail was an eséenﬁal élement of the grand larceny charges the
| defendanfs caused to be brought againstthe Plainﬁff. False information c_oncelrni.ng'the
'A:OWne'rship of the rail was .given byAth.e‘ deféndants t;)'the KanaWha County Prosecuﬁng
-' Attorney's office. 'FalllseA testimony conéerrling the. oWn‘ers’hi'p of the rail was given to the
'KanaWha'Counw Grand Jury which indicted fhe Plamtlff Assistant Prosecnting | |
' -Att'érnéy Rob Schulenbefg testified at trial thnf had he known theré was an issue With
respect to'“ownership" of tne rail allegedly "stolen," he would not have sought an |
indictment.

Defendants, “however, continue to assert ;that ’t'he}‘r did npt "procure" Mr

_HigginbOtham's prosecution as that term is used as an element of the tort of malicious



| prosecution. This Court? has .detenruned that' the undiSputed evidence indicates that the
. defendants did in fact procure the pros'ecution. |
Sinularly, in what defendants ha_ve continually attempted to characterize as a "typo"
or an "innocent mistake" or a ';technical error," thereport the defendants gave Assistant |
Prosecuting Attorney Schulenherg' contained a statement Which.tied Mr. Higginbotham
“directly to CSX supervisor Tom Crawford, who, after he got caught, essentially
adnutted to falsifying a dOCument which purported to give scrapper Charles Chandler |
_ authority to remove and ée_ll the rail at: issue. fhat_ statement in the report suppIied a
connection between an admitted-- Wrongdoer - Crawford - a_nd Mr. :Higginbotham -
sornething the defendants did not otherwise have, and Asomething whi'ch, in-fac't, did not
K exist. The facts adduced at trial showed no cOnnection whatsoever between Crawfor'd
_ .and Hfgginbot-ha'm With respect to the rail. None. Yet, the false i.nformation given by the
~ defendants to the prosecutor 'made it appear that _Cranord's adrnftted' '
_ v;rongdoing could be attributahle' to -I-Iiggi'nbotham and': that Higginbotham had-
.knowledge-of it. The evidence at trial proved the falsity of that claim.-Cranord testified
that as far as he knew, ngglnbotham knew nothmg of his fraudulent and false act1v1ty
that he had never even spoken to H1gg1nbothamn about the rail at any time. The
defendants themselves .had to admit they' had no evidence whatsoever that
Higginbotham knew what Crawford had done, and they admitted that the statement in
the report was false. Yet, the statement to the prosecutrng attorney -

connecting I_—Iigg-inbotharn to Crawford's wrongdoing was never corrected.



Further, the defendants gave false 'testlmony to the grand jury which indicted Mr.
-Higginbotham to the effect that he received a $1Q,000;00 check from Florida rail
purchaser David Clark in connection. with Clark’s purchase of some of the the allegedly
purloined rail, That sworn testimony was false - now admitted even by the _de_fendants -
but Obviously it placed Mr. Higginbotham evenmore squarely into the mix and made it
appear he was gullty of theft and was gettmg pald for it. |

Mr. l—llggmbotham was 1nd1cted for the theft of rail (107 pound rail) which does not,
- and never did, even ex1st That charge was based on false, sworn testimony offered to
| the grand jury by the defendants.

' The defendants did not bother to tell the prosecutor that they ‘had fired Mr.
| nggmbotham and. that he had been ]ud1C1ally cleared from "knowmgly stealmg rail"
~ ‘and reinstated to his job.

- At trial, the defendants ev'en adr:n.itted.tha.t. one the indictment's charges -against
Florida rail purchaser David _Clark.had no basis i-'n_.fact_ .whatsoeVer.' 4Yet, the l.evide-nce
‘indicated that the defendants had received and reviewed the indictment even before it :
~ was presented to Ithe grand jury.

"-Clearly, the scenario painted by the false report and 'tes:timony made it appear-to the
prosecutor and the grand jury that Plaintiff Higginbotham was right in the thlck of the
wrongdomg Yet, the defendants adduced no evidence whatsoever to support that
“conclusion.

The eVidence at trial ‘indicated that the defendants had a motive to I. get Mr

Hl’gginbotharn indicted and convicted to take him off their payroll. Their efforts to fire



hlm had been rebuffed by the labdr board aﬁd they set about to go through the back
door to 'take his job when the front do-or héd been slammed in théi: faé:es‘. They decided
to "go fpr the gold" and try. to put Mr. Higginbotham in jail for crimes they knew.or
should have khown he hadn't committed. Despite the overwhglming evidence at trial
that Mr. AH-igfgmbot};am ‘was utterly i_hn’oc‘ent, the defendants pérSisted in thqir claim
-th%t he was guilty of the crimes they had caused to be brought against him. -

The facts recited hereinabove are but a few of those proved at the trial of this case. -

 They are sufficient to suppo_ft the jﬁry's verdict.

Thé defendants contend that théy did not procure Mr. Hi_gginbofha_m's prosecution;
Sécond, they argue ‘-tha't, as a méttef of iéw, th.ere. was in fact probable cause for Mr.
Higginbotham'é- -prl-osecutionﬁ Third, .they claim Plaintiff did not .'!demorAls:trate
malice." Fourth, they cor.lti.jr-me;to aésert that they are e__:ntiﬂed to rely.on the “abéolute
: défens'e" of advice of counsel. ,Fﬁﬂi,. they argue that théy .;a‘re- immi_me_'f_rorh lsuit‘bas_ed

ﬁpdn the doctrine of qualified immunity and finally, they claim thatvthe dafnage éWards _

| were riot Sﬁpporfed by the evidehce. In rulings placed ﬁpon the record, the 'Coﬁrt has
'éﬂready ruled against‘the defendants on all these assgrﬁdns with the exc'ep-tion. of ;cheir
complaints about damages. This Court's i)ﬁor rulings are ihcdrporated by reference
herein.

A. PROCUREMENT

'b-efendants claim that the court erred in finding as a matter of law that the

~ defendants procured Plaintiff's prosecution.



Essenﬁaliy, if the defendants' poéit-ion'on tl'us issue'we;e- to be adopted; any definitive
rﬁ'ling would effect'ively. eliminatg'a'c.ausel: of action for malicious prdsecﬁﬁon’ from West
Virginia jurisprudence. In the State of West Viréinia, abseﬁt pfesentat-ion of a case to the
grand jury by a prosecutor, an indictment cannot be obtaihed. Although defendants do
not evef elucidate the precise nétu;e of fheir position as to what exactly "procurement”
* in this jurisdiction should legally b_e,. they.sirnply'clai‘m that what they did was not it.

. The Court here applied the law of this state in ruling that "procurefnent" means

”procurement.". See, e. g., Vinal v. (fo;e,_ 18 W.Va.lli (1885). "-By inSt-igated and_ procured |
: .i:s"-meant insﬁgat-i(.:-)n and p;o.curement.in thé 'ordinary r_'neéning-(.)vf_ the langliage.f' Id. at
QS.ITO I'.lave-..permitt'ed the defendants to assert and argue at' trial .fhat they did not
’ }'ihsﬁgat_e and p-r@cure[I Mr.‘HiggihBotham'.s. prosecution would have been :perrrl_itﬁng _
4 thérﬁ fo aséer"c_ a.I_ld argue a position contrary to law. The fact of the matter is that they
inéﬁgated and p.rocﬁ'réer. .Higg.mbothaﬁ.'__s proéecutidn - plain and simplé o

: ' Defendants assert that it was not -them wHo “insﬁgatéd aﬁd procured" Mr.
: ".-Higg'inb:Otham'S 'pfosecqt'-ion, but insfead the Aséistént Prosecuting Atthney of
Kanawha County, Robért Schulenberg, "instigated and prociired" the .prose'_cution asa
méftgr of law. Thaf cIaiIﬁ is simply si)ecious. Failing that, fhe defendants assert that the
issue was one of fé.ICt. for the ]ury Thus, the‘d-efendénts are asserting that (1) the issue is
one of law for thé court; but, (2) if they lose it as a question of law, then it is a question

- of -fact. _



_ Thé evidence at- tfial_ &erﬁon_stratéd éhét _fhe' defendants "investigéted“ the alleged
_ crimes, appeafed before a judfcial officer and obtainéd warrants for his afrgst, prepargd
affeport containing false information concel;njng Mr. Higginbotham's involvement in
th_e alleged crimes, gave that report to the Assistant Prosecuting Attorney kﬁowing he
g would rely upon it> called. his office repeatedly to find out when the case would be -
: présentéd, fnet with ‘the prosecutor, reviewed the indictment before it - was
_ p#esented, appeared bgfore. an& ga\;e false testimony to the grand jury which rendered
‘an . indictment against the 'flamﬁff-, and now contend they did not "procure" h.lS |
| prosecution. No of_chér police ageﬁcy, e_htity or pé_rson was involved in instigating or
. I‘j'récuring- the prosecution of Mr. Higginbbtham other than the defendants. The
prosécuﬁng -attornéy merely did his job as required by the law in this state. Absent h.lS -
?feseht‘ation of."the case_tothe grand jliry, no indictment could Have ever been obtained.

- Defendants' attempts to distinguish the West Virgiriia cases on the issue reveal the

‘ fallacy of their argumeﬁt. Citing Radochio v. K‘a;ltzen, 92 W.Va. 340, 114 SE.2d 746
V'_:(1-922), for the prdposition thgt -"there @it be a direct correlation between the_ actions of.
- 'f};e PersOn | alleged to have procured the prosecuﬁon and the pfo_sectuion '
| .itéelf" defendants' then assert there IIWa.s no suéh connection here. fn this Courf's
: opim'on,‘ no reasonable person could view ﬂle facts of this case and cénclude that thé
.- 'defeﬁdants did nqt'iﬁsﬁ'gaté and pro;:ure the prosecution of Mr. Higginbotham - thére |
' aré no facts to the contrary. That is WEy the Court -ruled, és it _did,\'that the déf_endants'

instigated and procured the prosecution.



Other West Virginia decisions, Sudnick v. Kohn, 81 W.Va. 492, 94 SE. 962 (1918),

McNair v. Erwin, 84 W.Va. 250, 99 S.E.454 (1919), Hunter v. Beckley Newspapers, 129

W.Va. 302, 40 SE.2d 332 (1946), and Thomas v. Beckley Music & Electric Co., 246
W.Va. 764, 123 S.E.2d 73 (1961), likewise lend the defendants no solace. Noﬁe of those

| décisioné change the basic Vinal proposition that "insﬁgaﬁon and procurement” means‘A
"instigation and procu;'émeﬁt" in fhe ordinary sense of tﬁé words. lAppl'yi'ng that ‘law to
the facts of thi; case the Court ruled fhat the defendants "inétig'ated and procured" Mr.
| Higgin’bothani's prc_>secuﬁon. As sfated heieiﬁabove, .fo' adopt the defendanté' posit_ibn
'Wbuld be té obliterafe the. cause of a:ction for rnalicious prosecution from the ;stéte'é

: - jurisprudence _sihce only a prosecutor —can obtain an indié_tmerit iﬁ tlﬁs '
L ‘s'tate. Iﬁterestingly, the deferidahts recognize that in Thomas, suprd., "The 'Suprefrle
‘Court noted that the criminal prosecutioﬁ was ‘adfr_u'ttedly set in'motion by defendants';‘

Id. at.79. Thus,. procﬁréme'nt'.wéé not at issue in this case." Here, the prosecution of Mr..

Higginbotharﬁ was "set'in mdtidn" by the activities of the defendants.

Simjlarly,‘defendaﬁ_ts' reliance upon Truman v. Fidelity and Casualty, 146 W.Va. 757,
: A.123"S;E.2d' 59 (1961) is misplaced because it is obviously fact-ually distinguishable. Here,

defendants' agent did teétzfy (falsely) to the grand jury which indicted Mr.

Higginbotham. Other cases, i.e.,, Morton v. C&O Railway Cb., 184 W.Va. 64, 399 SE.2d

464 (1990) and Pote v. Jarrell, 186 W.Va. 369, 412 SE.2d 770 (1991), undercut
defendants' position here on a number of issues. The Pote trial court apparently
permitted the "procurement” issue to go to the jury, but thére. is no i'ndication that

.res_olutioh as a matter of law_was requested at trial. ‘While defendants contend that the



court should ﬁdt have ruled o'n.the issue as a nl'latt‘e'r.of law, they have not identified
"facts" - othér- than the involveinerit lof Assis'tant ProSe‘cuto_r Schulenberg - whiéh éould
have been in dispute on the issue. -Schu'lenberg'.s cén.duct, as a matter of law, does not
B relieve the defendants of 1iabﬂify.

Deféndants;"reliance on cases from other jutisdictions is similarly misplaced. None .

of then_i change the law in West Virginia.

B. PIéOBABLE CAUSE
Défendants mereiy rehash their Sumafy judgment argu:ﬁents concerning prbbable
cause and ask the Court to _now'rule:that there ‘was pfo_Bable cause to in'dict'M'rL
'Higginbotham as a matter of law, even ﬂlOugh the Cdur_t has alfeady ruled it was a
-: question of fact and the jury here fpund there was no probabie cause. The Court fully
| :evaluated this issue both pre-trial and at trial, the jufy_was properly instructed and
thére is-.m-) valid new reason proffered By the defeﬁdants to change the .prior ruiing(,
‘now confirmed explicitly by jury vérdic't. | |
~ The indictment ag'a.inst Mr. Higginbotham was summarily dismisséd by the Circuit
Court of Kanawha County, West Virgini.a. That fact' ‘élone would Vun'de'rcut the
. Aargﬁment now posited, at least with respect to a ruiing és a matter of law. Certairﬂy,
taken together w-iﬂl all of the other facts in the casé - fhe false report, the false sworn
| _graﬁd jury testimony, the ownership iséue, questlons about the value of the rail

‘involved and the like - the issue was one for jury resolution.



| C. _MALICE
- Likewise, defend_ants' argument that Plaintiff faileci to prove malice fells of its own
- weight. The jury found, malice.- The evidence supports thé;t finding.
“ _ Plaintiff contended at trial, and the ju‘fy apparently found, that defendant tried to fire
the Plaintiff, was unable to do so lawfnlly because of his union prptecﬁons, and then set
abbut' to prosecute him criminally; That '.c'ontention, appa'rently.accepted by the jury, is
sufficient to snpport_ -a finding of malice. Defendants did not tell the prosecuting
: attorney that they had fired Mr. Higginbotham and thétAhe had béén judic'ial.ly cleared
- of "knowingly stealing _faﬂ" - the very rail in question - and feinetafed. |
Now, defendants assert that "They (defendants' agents) had no pessible reason to
w.ant to see tne Plaintiff prbseeuted ether.than their belief that he and ethers- were_
‘ "engaged in criminal wrongdomg " That was their argument at ’mal and it was rejected
_'by the jury. Defendants' st111 refuse to acknowledge that the “31mster" or' 1mproper
mot1ve the ]ury attrlbuted to them was to r1d their payroll of one Wllham ]-'
Higginbotham. The evidence before the jury was 'clearly sufﬁcient - more than sufficient
. - to. permit that finding end to supperf the denial ef a ruling on the issue as a matter of
law: - |
Again defendan_ts seek to have the Court invade ’ehe province of the jury and ask that
it rule as a rnetter of lew thaf_there wés no evidence of “rnalice.“ ,The. Ceurf.deelined SO -

to do.

D. ADVICE OF COUNSEL
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Defendants' continue to ignore the exception to the "advice of'oonnsel" defense upon
which they contiriue to att’er’npt.to rely for 'false _infotmation." They admitted at trial
that false information - directly connecting Mr. Higginhotham to adrnitted mongdoa
CsX Roadmaster Crawford - was glven to the prosecutor. They admitted - at trial that
they told the prosecutor that the rail was owned by N&W Rallroad The Court has ruled_
that N&W did not own the rail. The defendants do not now contest that ruling. Thus
~ they gave "false information" to the prosecutor "and the "adtdce of counsel"
defense remains.unaVailable_ to them. Similarly, the_ defendants did not bother to tell the
prosecutor that Mr. Higginbotharn_ had been fired, judicially eleared of .know_ingly
stealing the very rail in question, and reinstated o his job.

Since the defendants did not make a "full and fair disclosure" of all of the factsto the
.prosecutof, and indeed provided him false inforrnatton regarding Mr. Hig_g‘inbotham'e
' thOlvement in. the alleged offensee for ‘which he was. indicted, this defense is .
unavailable. - | |

‘This issue was fully briefed -and argded on éﬁfnmary judgment. The Court readopts
‘its ruling on that motion. Defendants raiSe'nothing neu.l..iPlaintiff proved at trial what
- Piainﬁff told the Court'in sununary jndgrnent briefs Plaintiff would prove at t-rial. See,

Wllmer v. Rosen, 102 W.Va. 8 135 S.E.225 (1926).

The jury was properly instructed on  this issue (Defendants' Instructlon No 22) and it

| found against the defendants. The _ey_1dence snpports that finding.

E. QUALIFIED IMMUNITY

1



-‘Defeh-dants.' t'rtstruc_tion on this issue was g'iyen‘to the jury and the jury tejected :
defendants' claim. Detehdants now eomplaih that the court should have "permitted the
jury to speci__ficaliy answer atn interrogatory" on the issue. |

. The defendant did not sﬁbntit a proper ve_rdict form in this case and thus waived any
| such errot.

Inany event, def.endant.do,es not explain why, when the is'sue.was given to the jury in -
a proper instruction, a special interrogatory would have changed anything. The jury is
| presumed to have rejected the claim by its verdict.

At bottofn, the issue raised is premised upon an asstlmption of "good faith" by the
‘officers involved. The jury, hy its verdict for punitive damages, has indicated that the\
| e'tefertdants' acted with melice and not in good f’atith

"The defendants failed at tr1a1 to offer suff1c1ent proof that they were entitled to rely
upon quahfled immunity because they did not estabhsh that they had filed the
neceesa_ry paperwork in _Ka_nawha County, West V1rg1ma, allowing them to act as
'Spec’iai R'ailroad police ofticers.' See, W.Va. Code 61-3-41.

Accordmgly, this a351gmnent is overruled. |
F DAMAGES

It is apparent from the arguments posited that the defendants have no real )
. substantive complaint abo_ut. the contpensatory damages 'awa_rded, cite no authority for
" the propositions asserted, and the Court believes that the comp-ensatory damage award
is entirely appropri.ate under the facts and circumstances of the case. The jury heard

ainple evidence of anguish, distress, humiliation and embarrassment to support the

12



award. Apparently, defendants' failed to take Cogrﬁzahce of the testimony reﬂecting-
'_that Plaintiff was labeled a "thief" in the workplace, made fun of and ridiculed: There is
rio basis to set aside or reduce the compensatory award.

o Defendants also claim that Plaintiff Was nof entitled to an award of punitive |
damages. | E :

: -.Defendants have fequested de novo review of the jur)'r.'s. punitive damage award
and have requested that the Court graht a remittitur on the verdict. The Court finds that
the P’uniﬁvé damage verdict was warranted and it is hereby appfoved by #he Court.:
The - Court fufther finds that remittitur is inappropriate. under the facts and' :
circur'nstances of this case. | |

T_He Couft has visited this issue on a number of prior (_)ccasi_ons.in this case, first

| x w1th 're'sﬁect_ to defendants' motion for sﬁmniary judgment, and thén at trial at the
' jconc_lusio»n_ of_plainﬁ,ff'_s case and at the concl_ﬁsion of all of the evidence. T he Court
-‘ ruiéd, on.all three 'occasions, that an aw-z,;lr'd-o'f puniﬁve daméges would be warranted
E sh§1.1:1d the jury find s.uch_-an award appropriate. The jury .did. This Court find_s»n‘o basis
t6 dis.turb their verdict - a rather m@dest one rendered‘ against a multi-billion doilar '
B corporation. The verdict represents a miniscule pefcgntage of the.def_éndants' net worth.

The Court must evaluate the verdict and award in terms of the factors outli_ned in

Garnes v. Fleming Landfill, Inc., 186 W.Va. 656, 413 S.E.2d 897 (1991).

Defendants first claim that an award of punitive damagesin this case was

" unwarranted at all. The Court heard the evidence, permitted the issue to go to the jury,

13



and the jury deterrnined, U'nder proper instructions_ aboiit which the defendants do not
complain, that an award of punitive damages wais‘appropriaite. All of the arguments
.defendants now advance V\iere co_ntaineci in .their instructions to the jury and the jury
rejeeted those arguments. To support their_position that.-no punitive damage award
should have been made, defendants apparently persist in their attempts to convince the
‘court_that their conduc’t vyas all ‘-‘an innocent. mista.ke," a "typo," a "technical error" and
' 1n "good faith." The j jury reJected those claims and the Court rejects them as well.
- The jury was entitled to fmd and apparently d1d 50 f1nd that the defendants,
having failed in their effort to f1re Plaintiff Higgmbotham in the legal manner required -
. -.VOf thein,- undertooi< to obtain his indictrnent end prosecution for crimes they had no
eyidence he cormni_tted, to remove him _fro'rn. the payroll once and for all. In the light .
most favorable to the'Plaintiff, the facts-indieate that defen_daints prepared a report of
"inyestigation"' which contained rnaterially false information concerriing the nature and
extent of Mr nggmbotharns 1nvolvement in the theft of ra1l gave that report to the
Ass1stant Prosecuting Attorney of Kanawha County, West Virginia, withheld other _
_ p'ertin‘ent information - including that they had fired Mr. Higginbotham and that he had
been reinstated upon a finding that he did not knowingly steail the rail - and gave |
| false sworn testimony to a grand -jury which then indicted Mr. Higginbotham and
| exposed him to' up to thirty (30) years in jail. The charges against him were
., publicized, he was publicly ridiculed and'embarrassed'_, and forever branded a "thief' in
~the eyes of those who saw ‘the‘charées but didn't know of their.sumrn‘ary disr‘nissél by a

Circuit Judge. He faced uncertain times for over a year while he was out of work and

14



wonderin-g: if he 'woﬁla ever be cleared of chérges for wfu‘ch‘ there was no __
basis whatsoever. The jl;;ry found there was no probable cause for tﬁe prosecution and |
that the defendants acted with malice. The evidence supports those findings.
" Defendants' continue to assert "evidence" they claim showé an absence of malice.and |
the presence of prpfaable cauée.Thej} had a fuil and fair opportunity tq;_ and did, pré_sent :
those claims to ’;he jury. The jury rejected them.- | |
At t}us stage, therefq«re, it is estabiiéhed that the .defenda:ﬁts acted with
~ malice. Defendérits' céﬁﬁnued insistence upon minimizing t’hei‘r coﬁduc‘;, éttemijﬁng to
e_>’<p1aih_ it away, and assertihg their "innocence" is misplaced and inapfroprjafe. | |
'fhe Court heard the evidence. It was clearly sufficient to suppkort a verdicf of

' punitive damages.

DUPLICATIVE OF THE COMPENSATORY AWARD
Defendants contend that the "malicious prosecution” here is-"subsumed" by an’
| Aactvion for "intentional infliction of emotional distress" and thus becalise_ it is a "lesser"

- claim it cannot support a verdict for both emotional distress damages and punitive -

dama'ges; cf. Hines v Hills Dept. Store, 193 W.Va. 91, 454 S.E.2d 385 (1994). No cause |
of éction for intentional inﬂic?tbn of Aemoﬁohal distress was asserted or tried in the
matter before the Court.

In that regard, however, it is r}oteworthy that the éompensé‘;ory damage .vefdict :
here was comprised of a numEér of componeﬁts - not just 'dan;ages for *‘emoﬁpﬁal_

distress." The award in the matter at bar also included damlages for "aruidyancé;and

15



inconven_iénce, hurhﬂiétion'and embér_réssment_" and damages for the har;h caused to .

Mr. Higginbotham's reputation.
The defendants never requested that the court separate those itemsAand. elementé '

‘of damages on the verdicf form, and since defendants do not now cémplain about :the' '
form of the verdict itself, they éppére'ntly recognize that aﬁ_y claim of error in ._that
reg:a_rd-has been Waived. The evidence at tri;all'-ful-ly supportéd the darﬁage award -for
| 'th'ose- élements and obviously the jury ielie'd both on .the direct and circumstantial .

1_ e\}idence - as they were entitled to d'Q - in reaching _their' Ve_rdiét. Thus. defendants; a.re .'

_.Complaini'ng. about a damage award for .mo.ré At'han “_é‘rriotiohal d_ist_féss" and c-anr_lot.
~ identify what precise amount of the _awafd is attributable to that elérﬁent’ of damage.
‘Defendants, essentially, urge the‘co_urt'to ”unco_mpéhsate” Mr. Higginbo"char_n' for
. fche perrhah.ent séar on his reputation left by false alle‘g'aﬁons that'lr;e was-a felon a_n'd"é'
| ._thief.‘ Unlike the cases cited by the defendants, this is not ‘a wrongful discha:ge |
A eﬁ\ployment casze and thus the Wéét Virginia S@prefhé COi;rt’s of lApp_e.als’ oft-stéted |
concern ‘abou’; the nature of the damages reéoveréblé and the _evi_den.tiér-y basis therefore
“in actions of that_genr¢ is absent here. |

D‘efend_ants cite no ge_nui_ne au'thority Wh_i(_:h supports their contention and thus ft

.sh'owiuld_ be fejected. Certainly, the. punitive damages awarded Her_e ‘would not be
duplicitous for the daméges affdrdea M. 'I-:Iiggir'lbotham to compensate him fdr- the
_' A'per-.rna1-1-ent impairment of his good repliitg.t.'ior-_l for _being. law-abiding, honest _and.a man
of integrity. Since the defe_ridants did nét 'asl.< that the jury specify the sums awarded for

each element of compensatory damages, this claim of error was waived.
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FACTORS
Defendants assert that their conduct wé_s not sufficiently -réprehensible to

: éupport,the pﬁnitive damégeaward. The Court disagrees.

The BMW v. Co_re, 517 U.S. 559 (1996), .cqnsider.ations argued by the defendants
 all offer little support fdr their claim that the punitive damage award was impropér. Itis
noteworthy that the defendants cannot _réally claim the award was excessive, in view of -
all of the circumstances. |
The defendants pursued their deceitful eﬁdeavpr_ over a four or five year period,
lealv"i-ng Plaintiff Higginbotham Without ajob or health insuraﬁce for a full year for him
: and his _far_nily; They knew tﬁe__ir actions were causiﬁg hai'm and would likely cause
:. harm - Mr. Hig-;ginﬁotham went to bed every single mght for a substantial period of
- time wifh three felony chargés‘ against him, WOhdermg if hé would be required to do
thirty years in jail. H_e'.w'as finaﬁcially vulnerable - out of work for over a year. The
: _évidence_ at trial clea.rlvy_. indicéted ‘that the déféﬁdants hac_l Aengaged -in re:taliatory-
A. Conduct_égainst union léade;s and members who dared fight for their employment
rights on other occasioﬁs. To thié day, even after. the jury verdict, the. defendants
continue to deny wron;gdoiﬁg; éﬁd have still :-not to this day apologized to Mr. |
Higginbot}‘-lamv for what they put him through. Iﬁdeed, th_ey' continue to insist he is
- éuilty of the crimes théy' falsely a.ccﬁsed him of committing. The jury determined that
thé.defendaﬁt.s, acted with deceit and malice — the defendants’ claims of “mistake” or
~“accident” Were'pfoffered in full to the ju-ry and rejected.

To this day, the defendants have shown no remorse whatsoever.
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 T_hus the GLré analysis 'Weigh$ heavily in favor of sustaining the punitive
damage a_wérd.

Further, the defendants’ conduct in this litigation was likewise questionable in
some resp'ec:ts. The defendants claimed ad naseum that the N&W Railway_ “owned” tﬁe
purloined rail whgn in fact it did not. That fact only b‘e_cﬁamé apparent when they were
pressed on the issue and finally had to admit the true ownership. Even after the Coﬁrf
- ;ﬁled, defendants still persistéd in trying to claiﬁﬁ Otherwise. A similar téct waé taken by |

‘ fﬁe -def'endén_ts with respect to their ofﬁcefs’ cOmpliaﬁce -with W.Va. -Code 61'-3-‘4:‘1.‘
Despite -théir insistence throughout the litigation anCi trial that the appropriai:e
' paperwork had in fact been ﬁled with the _Kanéwha‘Cbunty Clerk, when push came to

shove at trial the défenidants were unable to prédﬁce suffici.e'nt. evidence of same.
- In ‘sum(.‘defehdan_’cs’ cdﬁduc‘t here was sufficiently reprehensible to su_sfain the

; pﬁriitive 'damége award.

| The Coﬁ.r‘t_ similariy rejects défehdaﬁts "raﬁo"..afgtllnient, finds that it is three to
éne‘, and thus perfectly acceptable under any standard by any court. Given the jury'é '
fmdings,- the wealth of the -defen;i‘ar;ts, »_the nature of the testimony by the defeh;_‘iants_’ :
v&itnesses éﬁd thé circumstances of the case, the Court would bé well justified in finding

" that the jury showed admirable restraint. As stated hereinabove, the verdict is but a

" miniscule of a percentage of the defendants’ net worth.

Despite its claims that it did not “profit” from the wrongdoing, it is clear that the
defendant did not pay Mr. Higginbotham his salary and benefits for a year and .

expected to profit even more-should it have been successful in its endeavor to rid him
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from their payroll once and for all. Further, defendants’ took poésession of ten thousand
dollars ($10,000.00) worth I'of'rail it aiaparently did not and doeé not own and have né\}er
given it baclé to Mr. Higginbo’thém. |

This is not a case Where the defendants acted “with '-extrem-e ‘negligence or -
wanton disregard” but with no actual intention to cause harm. It is estéblished, by the
jury’s verdict, that the defeﬁdénts i'lére acted with malice. | Thus, ,d»ef_endan_ts’ (_:lai'x.n ’_chat a
5o 1 ratio would be an “outer limit” (even though it was not excee'déd;m'tlrlismatter) is
aini_épleiced argument. | o “'

Having fully cc;n.éideréd ~all 6f the releyant .factors, the C‘oi.u'-t. believes the
punitive damage award shoﬁld not be disturbed. |

Acco;diﬁgly; this Court finds that the verdict is not constitutionally infirm.

While defendants complain .that the court-should not have admitted the SEC .
_repoft, an adequate evidentiary basis for édmis'sion_ was laid and the 'C_ou_rt' permitted
only limited use. Any érrpr 1n that _régérd would be considér.ed-harmless aﬁ d'Certairﬂy
- not prejudicial sinée ‘the ‘_r.e-portlindica'te.d profits of billions of dollars and the damage
éward is .mi_nilscuie in corﬁpar_isori.

The defendant 'at.tempts to ”mi;ﬂinize” the $5,000.00 in damages proven by the
Plaintiff in this matter. While tl;la’; sum may be small in some contexts, most ordinary
" people cannot afford to vma.kef a five thousand dollar outlay .f(')_r a lawyer without it
'hufﬁng'.them-. The defendants litigated this case vigorously and persisted 1n denyihg a

number of key facts before being forced to admit them.
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In sum, the punitive damage award in this case was warranted, was not
excessive and was not éonstitqtiénally inappropriate. The defendants madeﬁ;ll use of
fheir ’due procéss and in fact obtained a full and fair trial. Under all of the fgcts and

circumétances in this case, the verdict must be sustained.

M'Cpurt xadopté By- reference all of its previbus ’ruliﬁgs on the issues raiséd,
4made:. pre-fﬁal, at the s’um,rﬁary judgment s‘tagé, and during trial. Having fully |
considered the arguments of the defendants, the Court finds tlﬁeir motions without
merit. Accordingly, the same ére ORDERED DENIED.

'The derk is directed to mail a 'certified'copy of this Order to all cminsel of

ENTER THIS the_27_day of %/Z/ , 2010.

- record.

‘ Daviw . 'Nibert,}%{:lge
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