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I. KIN]) OF PROCEEDING ANIlNATUREOF THE RULINGS IN THE 
CIRCUIT COURT of MASON COUNTY 

.. ~ 

---) 

rv 

Norfolk Southern Railway Company ("NS") , Norfolk Southern Corporation,and NS? 
( -) .. 

Special Agents (NS police officers) Charles Paxton and James D. Farley (all collectivelyref~ed ' 
. -

to as "Petitioners") appealthe Mason County Citcuit Court verdict and award of damages in a 

. malicious prosecution cause of action filed by James W. Higginbotham ("Respondent" or 

"Higginbotham"). The rulings appealed are described below. 
'. . 

On September 8, 2006,Petitioriers filed their motion for cotnpletesummary judgment, 

which the trial court denied by letter to counsel on June 25, 2007. Trial of Respondent's .' 

. malicious prosecution claim began August 28, 2007, and, at the close of Respondent's evidence; 

. Petitioners moved for complete judgrrteritasa Inaner of law under W. Va.R.Civ.P. 50(a). (Trial' 

Transcript ("'fr."), p. 818 et seq.) At the same time, Respondent also moved for judgment a.s!l 

matter oflaw on the issue of whether Petitioners had procured his prosecution, one element in '. 
. . .. . . 

his requiredproof. (Tr., p. 812.) The trial cOurt denied Petitioners' motion, butgranted 

Respondent's motion and held as a matter of law that the Petitioners had procured the 

prosecution (Tr., p. 865.), notwithstanding the fact Petitioners had not concluded their defense 

andtherewas uncontradicted testimony from the assistant prosecutor that he had total, 

-independent responsibility for the prosecution.' (Tr., pp. 405-06.) 

At the close of trial, Petitioners again moved forjudgment asa matter oflaw. Cfr., p. 956 

et seq;) The trial court again denied the motion, instructed the jury as a matter oflawthat . 

Petitioners had procured Respondent'sprosecution, and permitted the jury to consider probable. 

cause and malice and award comptmsatory and punitive damag~s over objection. (Tr., p. 960.) 

On September 6, 2007, the jury returned a verdict for Respondent and awarded him . 

. . $20,000 in special damages for "out of pocket damages, attorneys fees/'$IOO,OOQ for general 
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damages ofembattassment, humiliation, damage to reputation, annoyance, inconvenience, and 

etiJ.otional distress, and $300,000 in punitive damages. The court below entered its Judgment 

Order on December 4, 2007, awarding $420,000 plus certain interest to Respondent. 

Petitioners thereafter filed timely post-trial motions, again moving for judgment as a 

matter of law or, alternatively fora new trial, and also for a Garnes review of the punitive 

damage award, as well as the overturn of the punitive damage award or remitter. After a hearing 

on April 30, 2008, the trial court entered its final .order denying the post-trial motions on March 

24,2010~ Petitioners now accordingly appeal t() this Court. 

It. STATEMENT OF FACTS 
. . 

. . nus malicious prosecution case·concernS the unauthorized removal of rail managed and 

operated byNS and the role that Respondent Higginbotham played therein. The victim of this 

theft;NS, reported it to the local prosecutor, including facts uncovered about Higginbotham's 

role in the rail removal.· Because of Higginbotham's role, a Kanawha County prosecutor sought· 

and obtained grand jury indictments against Higgiribotham (and two other associates) for grand· 

larceny.· A different assistant prosecutor uItitnatelyagreed to the indictments; dismissal over a . 
. . . . . . 

. ., . ... . . 

. . 

year la.ter, and Higginbotham Was never tried. With the indicJtnents dismissed, Higginbotham . 

filed;this malicious prosecution action against NSandtheNS employees who had initially 

investigated the theft. 

Higginbotham was a career railroad track maintenance worker. He worked on the same 

railroad tracks in Kanawha County for many yeats .. Although the tracks remained the same, the 

namesorhisetrtployer changed over the years. He worked for Penn Central until it became 

Conrail; Cmtrail until its Kanawha County and other certtralWest Virginia lines came under NS . 

management, and NS untilhe retired. One ofthe lines of railroad he worked on at least during 
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'. 

· part of his career Was the Blue Creek line in remote Kanawha County ... (Tr., pp. 331, 661-62.) 

· Over time, this line stopped being actively used. The tracks, however; remained in their bed and 

ontheNS trackcharts for possible future use. l 

.' . . . 

While employed by the railroads; Higginbotham developed his own side business. He 
. . 

and·afriendformed a company called RJW Construction,with the purpose of buying and selling 

scrap; railroad metal, and, in particular, railroad tracks. Thfoughthe years, he and his company·· 
. . . . .. .... . 

. ... 

. ·didbusinesswithhVo particular rail "scrappers,"IJavid Clark and Charles Chandler. . .. 

· Higginbotham had bought rail from Chandler many times. (Tr., pp. 599'-605.) 
. .' .' . 

the theft that ultimately gave rise to the pending action occurred in the spring 0[20QO. 
. . .' .' . . 

. . . 

· Chandler told Higginbotham to adVise Clark (who now lived in florida) that he was selling 105 
. . 

poUlidrail from 8lueCreek. (Tr;, p.692.) (This Was the same rail that Higginbotham had 
. . ." . . . '. . . .' . 

.. '. 

workedonin the 1910s for Conrail. He and theothercel1ttalWest Virginia Conrail employees· 

became NSen'lployees, and Contailttack in theregionwasttansferredto NS managernentoilly 
.: ..' . .'. ." . . . . . . 

theyeat prior ~ 1999.) Notwithstaridingthe faCt that Higginbotham knew the company which NS 
. . . . . 

. acquired (Conrail) had owned a.ndmaintained the Blue Creekttacks, Higginbotham agreed to a~t 

as the ''broker'' or "go-betweeil'; forChandler and Clark's Blue Creek rail purchase and sale, .. 

· . adVising Clark how to get to Blue Creek,and offering to meet him there. Higginbotham even . 
. . 

rerttedaba.ckhoe for Chandler to use t6rip out the rail. (Yr., p.681.) Through Higginbotham'S· 

work in coordinating thettansaction, Clark paid· Chandler $10,000 for 105 pound BlueCreek . 

raIL (Tr., p. 621 .. 23; 673.) Clark also paid the equivalent of $6,500 to Higginbotham for him to ... 

inspect the rail onClark'sbehalf. (Tr.,p. 673~74.)· 

· ·1 Pursuant to an Operating Agreeinent, NSwaS solely responSible for all maintenance and bperationof foriller . 
Conrail niil,including the Blue Creek tracks,and h.adthe responsibility to stop any unauthorized renibval.The 
tracks were technically held in the name of ''Pennsylvania tines LLC," which was o\VIled by Conrail in which 

. Norfolk Southern Corporation owns a 58% equity controlling interest. (Tr., pp. 760 .. 65; Def. 's Trial Ex. 3.) 
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In addition to coordinating Chandler's sale of131ue Creek rail to Clark, Higginbotham, 

through his company, also paid Chandler $1O,000forsoIIle127 pound Blue Creek raiL 

Higgihbotham even sent an RJW company truck to pick up the rail at Blue Creek and bring it to 

· . 

MasonCounty. (Tr;, p. 678~) Thus, Higginbotham, along with Chandler and Clark, was directly 

involved in dle active removal and "sale" of Blue Creek rail. 

Sortie time after Higginbothain had helped Chandler start the removal process of the 105· 

· pound Blue Creek rail and had acquired some ofthe 127 pound Blue Creek rail for his company 

.. (RJW), Higginbotham mentioned to NS Track Supervisor Mark Lonsinger (a supervisor, friend 
. . ~ . 

arid fortnerco-worker), that he had heardCSXwassellingrail atBlue Creek. (Tr., p. 283.) This 

statement was notti'uthful;a8 Higginbotham knew that Chandler,and not CSX, was "selling" the . 

rail after taking it up With a backhoe· that Higginbotham provided. When Lonsinger asked 

Higgiribothamwhy he thought it Was CSX rail, Higginbotham made no reply. (Tr., p.330.) He 

also did not tell Lonsinger that he had already bought· Sortie of the Blue Creek rail from Chandler t 
. . 

or that he had facilitated a deal for Chandler to sen Clark some ofthe Blue Creek rail. (Tr;, p ... 

·331.) When Loilsinger began aSking questions,Higginbotham gave no answers. NS later 

concluded that Higginbotham was likely trying to create the false pretense that he, a track worker 

on this territory for 30 yearS, was ignorant of which railroad controlled the track. 
. ' . . .' '. . 

In any event, Lonsinger informed the Ns Division Engineer (Phillip Merilli) that llehad a 

· rej)ortthatCSXwas selling Blue Creek rail. (fr., p~ 291.) As Blue Creek line was an NS 

operated line liSted on NS track charts, Merilli sent Lonsinger and an assistant to Blue Creek to 

investigate. (Tr., pp. 291i 324.) Oilce there, they found Higginbotham's friend Chandler using 

the backhoe toterhove rail from its rail bed. Chandler showed them a paper that was supposedly 

a CSXpennit for the tail removal. (Tr., pp. 291-93.) Unbeknownst to Lonsinger at the time, the 
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, . . .. .. . . 

paper was a fraud, prepared by CSX Roadinaster Tom Crawford in return for a several thousand 

dollar bribe froin Chandler. Chandler had told Crawford he needed something to "legitimize" 

the removal of the Blue Creek rail in case people started aSking questions. (Tr., p. 497~98.) 

When Merilli learned that NS rail was actually being taken; he sent NS Police 
. . 

Department Special Agent2 Paxton to Blue Creek with Lonsinger, as it~as Paxton;sjob to. 

investigate theft of railroad property. Chandler was gone, but they found rail taken out of its bed, . 

carried off and stacked along with piles of rail jointbars, spikes, tie plates and other materia1s .. ' 

(ft., pp. 304;;.05.) Paxton telephoned the iiUlllber printed on the backhoe at the scene and.' . 

discovered Higginbotham had rented it forRiw Consttilction. (Tr., p. 236, 306) Lonsinget· 
. . 

advised paxton that Higginbotham worked for NS as a welder; (Tr;,p. 306.) (paxton did not 
- .. . 

. know Higginbotham and had no recollection of evet meeting him previously.) (Tr., pp. 230.;31.) . 
. . . 

When informed that rail was being removed at Blue Creek with a Higginbotham-
.. .. . 

provided backhoe, Merilli followed company practice for dealing with employees suspected of 

major misconduct and had Lonsinger take Higginbotham out of service pending further 
.. . . . 

investigation into the matter. Lonsinger, accompanied by Paxton, did so (Tr., p.304-05), and 
. . . . 

during'the course of their meeting, Higginbotham confessed that he had not only rented the 
. ... . 

backhoe for Chandler to use to take out the rail, but that he had also paid Chandler $1 O,O()O for . 
. . 

. . 

Some of the 127 pound rail Chandler had taken up at Blue Creek and then hauled it to Mason' . 
. . 

. County iil Higginbotham's NS-provided vehicle. (1'r., pp. 336.) Part of being "taken out of 

. service" required Higginbotham to surrender this vehicle. There, Lonsinger found more . 

. documents tying Higginbotham directly to the unauthorized removal of the rail, including: (l) a . 

'. purchase contract with Clark referencingBllle Creek rail and stating that "Bill Higginbotham 

2 Under West Virginia Code § 61-3-41, railroad speciat'police officers such as Respondents Paxton and Farley, are 
commissioned by the Governor and have the authority of deputy sheriffs. 
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.' . 

agrees to sell"; (2) a handwritten backh()e rental Contract between Higginbotham's company and 

.• Chandler; and (3) a copy of a $10;000 checkfrorn Clarkto Chandler referencing "RJ.W . 

. [fllgginbothani'scompany] Job#XTO 2655PC, noting Blue Creek and "Total order is for 1 mile' 

ofl05tail, bats; plates." (Tr., p. 34347; PI. Ex. 12.) 

In accordance with the relevant collective bargaining agreement between Higginbotham's 
. . 

Union and NS, afterNS had takenHigginbothain out of service it was required to conduct a 

. -

. formal investigatory' hearing where witnesses (including Higginbotham) gave statements and the 

Gonfiscated documents were reViewed. After the AugUst 2000 hearing, the hearing officer 

terminated Higginbotham for "cOnduct Unbecoming a railroad employee.;'. (Tr., pp. 791-95.). 
. . 

. Althoughanarbitrati()n panel (aneutralPttblic Law Board created pursuant to the Railway Labor 
. . '.' : . . . . . . . 

ACt) reinstated his employment a yeatiater, itaffitmedthat Higginbotham waS guilty of conduct 
'. ..... . '. '". '. . . 

unbec()mIng a railroad employee and awarded no backpay.(Tr., pp. 800,.01,943.) 
. . 

. Priotto the compaily hearing,theNS police had concluded that the tail theft was 
. '. .... . . 

complicated, as it involved four indiViduals ~ Chandler, Clark, Higginbotham, and Crawford •. 

Paxton'S co-worker, NS Special Agent 'Farley, testified that their supervisor told Paxton not to 
. "" ". . . .' . '", 

serVe any warrants he had obtained in the matterbutto instead teportthe theft to theKllfiawha 
'.. '. . . ' .. " .' . '". . 

. . 

. CoUnty prosecutor for handling. (Tr.,pp~ 569.}In July 2000, the NS officers met with assistant 
. . 

prosecutotRobertSchulenberg and turned the matter over to him. (rr., p. 410.) Although 
. .. 

.. . . 

Paxton had previously obtained arrest warrants forChaitdler and Higginbotham from a local. 

-magistrate,fuey were never serVed but were, instead, just placed in the fik (Tr., p. 261.) 
. . .' . .' 

Assistant prosecutor Schulenbergtestifled that he took resporisibilityfot the case, . 

reviewed the officers' reports and directedthetn to gather some additional, specific evidence .. He 
. . 

. issued subpoenas fot money orders' utilized inc6rinection with payments between Chandler and. 
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Clark and bank account records. Schulenberg, expressly testified that: (a) he took control of the 

investigation; (b) he made the decision to seek indictments against Higginbotham, Chandler and 

Clark; (c)he made that decision independently, based uponhisreview of the police record, 

statements and materials he subpoenaed and upOn his 16 years of experience as a prosecutor; and 

(d) _ he believed, as a prosecuting attorney, that there was a good faith, reasonable basis that the 

crimes had been committed and that these those three individUals were the persons to be charged 

or otherwise he would not have taken it to the grand jury. (Tr., pp. 405-06.) 

Paxton retired from NS effective December 31, 2000. (Tr., p. 202~) He only met a: 

couple oftirneswith the prosecutor; He never testified before the grand jury that indicted 

Higginbotham and had no further involvement of any kind with the inVestigation. (Tr., p. 205.) 

-After Paxton's retirement in December 2000,NSSpecial Agent Farley, who also did not know 

Higginbotham, became the NS officer assigned to monitor the Blue Creek rail theft matter and 

the NS Contact person for the prosecutor. l)uringthe two years -that the prosecutor had the case -

before going to the grand jury, the NS police office averaged about one status call per month 

(approximately twenty.:nine total calls) with the prosecutor. ('fr., pp. 520, 665.) Each call and 

attempted Contact was logged into theNS police file in accordance With standard practice. 

the NS police provided Schulenberg with any assistance he requested, such as their 

irtvestigatoiY documents, including written statements taken from Chandler, Crawford and 

Lonsinger; the NS police report, and the documentary evidence found in Higginbotham's 

cOmpany vehicle. (Tr., pp.~3, 584-88; Plaintiffs TrialExhibits'("PL Ex.") 23,9, 1012.) Paxton 

hadmade an error in the pOlice report, indicating that Higginbotham, instead of Chandler, had 

had a conversation with CSX roadmaster Crawlordabout the l31ue Creek rail. However, 

Crawford's sworn statement, which was included in the materials provided to the prosecutor, 
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, ' 

, , 

plainly stated that Crawford's dealings were with Chandler, not Higginbotham. (Tr., pp. 417-20; 

531; 584-88; 673'-74; PI. Ex. 10.), 

Assistant prosecutor Schulenberg testified without reservation that he alone decided , 

when and ifto take the criminal investigation to.a Kanawha County grand jury, which he elected 

to do in JUne 2002. Schulenberg made very c1earit was his decision to seek indictments against 

Higginbotham, Chandler and Clark, and make CSX roadmaster Crawford a "cooperating 
, , 

witness" with iminunity., (Tr., pp. 406,408, 412-20, 426-27, 431, 448.) 

Schulenberg subpoenaed Farley to testify before the Kanawha County grand jury. (Tr., p. 

409.) Farley recounted the facts from the police report to the grand jury as herememberedthem, ' 
" ' 

but there were a couple of errors in his testimony. ' For example, Farley testified that there was a 

check from Clark to Higginbotham for$ ro,ooo. Actually, the $10,000 check was from Clark to 
, , 

Chandler. ,The actual amount Clatkpaid Higginbotham was'$6,500 for Higginbotham's services 

for Clark in assisting Clark with hisptrrchase of Blue Creek rail from Chandler. (Tr., pp; 673~ 
. . . . .. . 

14.) Farley also testified that the Chancller~Clark~Higginbotham rail removal scheme had 
, , 

resulted in both 105 and 107 poundrailbeing taken from Blue Creek,when actually the rail in 

question wasl05 pound rail and the 127 pound rail that Higginbotham had purchased from' 

, Chandler for IUW Construction. Farley believe<i he was answering the prosecutor; s questions', " 

, truthfully (Tr.,p.545.),andthere was no evid~ncethat Farley's mistakes were in any way 
, " . . .. 

, , ' 

intentiona1. Although Farley rrtayhaveconfused a couple of facts, he provided the grandjury 

with favorable testimony to Higginbotham by ,telling the grand jury twice that Higginbotham had, " 

in fact, returned the 127 pound rail thathehadrerrtoved from Blue Creek (Tr., p.592.). 

The Kanawha County grand jury indicted Chandler, Clark and Higginbotham for grand, 

larceny of Blue Creek rail. (Tr., p.405; P1.Ex; 1.) Higginbotham's indictment was published in ' 
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. . . 
. .' .' . 

aKanawha County newspaper, but Higginbothainoruy knew that because a relative saw it. (Tr., 

p. 753.) Higginbotham was never arrested or incarcerated and had just one court appearance to 

.' . . 

posta $500 bond (which was later refunded to him). (Tr., pp.645, 685.) The indictments 

against allthreeindiVidtmlswere dismissed overayeat later with the acquiescence of adifJerent 
. . 

assistantprose·cutor, and Higginbotham (but not Chandler and Clark) then sued the Petitioners 

forina1ici~usprosecution. (PI. Ex. 2.) 

Ill .. · . ASSIGNMENTS OF ERROR 
. . 

·1 .. The 'Trial Court committed clear error by denying petitioners summary judgment or 
judgment as a matter oflaw, as Petitioners did not procure Respondent's prosecution, 
there was probable cause forRespoildeilfs prosecution,and the prosecution was not 

·tnalicious.· . . 
.. . . 

2. The Trial CollI't COInniitted clear error by denying Petitioners SUIiUUary judgment or 
... judgni~tas a matter o flaw , as Petitioners were entitled to the absolute defense of adVice· . 

of counsel. .. . . . 
.. . 

. .. 

3. The Trial Court coiniUitted c1ear error by denying Petitioners immunity in the· 
performance of official duties. . 

. . 

4 .•. 'The Trial Court comrtlitted. clearertorin aU~wing the award of compensatoty damages to . 
. stand, as it had no·basis in fact.· .. . 

. . ' .'. ..... .. ' . ", . 

s.· The tri~C()Urt coIllinitled clear error ihuphblding the punitive damage award. 

IV. . . pOINtS AN)) AutIlORITIES REtIE))UP'ON AND InSCUSSION 
of LAW 

. . ," -' 

. A. The Trial Court committed cleatetl"Ol"by denyfugPetitioners 
. sUinmary judgmentol" judgmentasamattetof law, as Petitioners did 

... not prOCUl"e Respondent's prosecutioli, there was probable cause for 
. prosecution, and it was not maliciolls. . 

Standard o{Review 

Petitioners bring theirPetition, submitting that the trial coUrt erred by failing to grant 

them summary judgment, or judgment as· a matter of law ,either at the conclusion of trial or after 

Petitioners' post-trial motions to the same. Accordingly, the stahdardofreview for failure to 
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grant judgittentas a matter of law is one of legal error: "We apply a de novo standard of review . 

. '. to the grant or denial of a pre-verdict or post-verdict motion for judgment as a matter oflaw." 
.. . . 

Gillingham v. Stephenson, 209 W. Va. 741, 745,551 S.E.2d. 663,667 (2001). "Where the issue 

On appeal from the circuit court is clearly a question oflaw ... , we apply a de novo standard of 

'. teView/; Syl. Pt. 1, ChrystalR.M v.Charlie A.L., 194 W.Va. 138,459 S.E. 2d 415 (1995). 

ThePetitionetsdid not procure the RespOiident's prosecution. 

. " . 

A cauSe of action for malicious prosecution requires the plaintiff to prove by a 

preponderance oftheeviderice that the prosecution wasterminated in plaintiff's favor, and that . 

the defendant procured the prosecution without probable cause and with malice .. Morton v. C & 
. . . . 

ORailwciy, 184 W.Va. 64,399 s.E.2d 464, 467 (1990). The first element Was not at issue as the 

. indictments against Higginbotham Were dismissed. The other three eletnents of proof ~ 

procurement, probable caUse andIhalice - remained as issues for trial. Higginbothamwas 

. • required to prove all three of these elements. Id. 

'. At the conclusion of only the plaintiff's case in chief, however, the lower court granted .. 

Higginbotham's motion forjudgment that Petitioners had procured his prosecution as a matter of 

law, and denied Petitioners' motion for judgment that they did not procure Higginbotham's' 
". . . 

'. . 

prosecution. (Tr., pp. 864-65.) Thetrial cOurt ruled without even w~ting until Petitioners had 
.' '. .". .' .' 

. . .' . 

put on their defense and, more importantIy,rtded inthe face of the Kanawha County Assistant 

. . 

Prosecutor Schulenberg'S teStimony taking full responsibility for the indictments. Schulenberg' 
. . 

. testifiedhedetehnined: what evidence to subpoena in the investigation; whether there was . 
. . 

sufficient prObable cause to take the case to a grandjury for indictments; when to go before the 
. .' 

grand jury; whoto subpoena to testify before the grand jury; and what charges on which to seek 

grand jury indictments. (Tr., pp.381,406,408, 412-20, 426-27, 431, 448.) It was cleat that the 
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party whocalised the wheels of the Kanawha County judiciary to actually act against 

. fIigglribothamand the others was the prosecutor exercising his independent judgment and not 
. .. . . 

. .. 
. . . 

the NS police officers who simply turned over theitinvestigatorymaterial to the prosecutor. 
.. . . . 

The facts ofthis case and applicable case law make clear that, as a matter oflaw,the . 

. Petitioners did not procure Higginbotham's prosecution .. Giveri Schulenberg's testimony, the 

trial court should never have instructed the jury that the Petitioners procured his prosecution. 

].. Procurementreq#ires more than reporting suspected criminal activity to 
a local prosecuior fot his independent assessment and judgment. 

:lnreaching its decision that the Petitioners procured the Resporiderit's prosecution as a 
. . 

. matter oflaw,the trial court cited Vinal v. Core, 18W.Va. I (1881); (Tr., pp. 864-'65.) In that 

. case, the Court said procurement was to be given its notnial or usual meaning and made no real 
. . . . . .. ... . 

attefript to define procurement beyond that opaque definition. The facts of Vinal are significant 

. . .. 

in helping to understand how the Vinal defendant procured the plaintiffs prosecution. In Vinal, 
. . 

the plaintiffwas actually arrested and brought before a justice of the peace pursuant to the 

defendant having swOrn out a warrant. The justice of the peace heardtestimony and u1tiinat~ly·· 
.. . 

dismissed the warrant. . In the case atbar,however, Higgillbotham was never arrested as a result· . 

of any arrest warrant Instead, a grand jury indicted him, pursUant to the actions of the· assistant 

. . 

prosecutOr who supplied the grand jury with the evidence he developed, inc1udirig subpoenaing 
. . .. . . 

testitnony from officer Farley. Vinal does not support a finding as a matter oflaw that the 

. . . . 

Petitioners procured Higginbotham's prosecution as the court below erroneously ruled. 
. . . . . . 

To adopt the trial court's reasoning would mean that if one goes to a prosecuting ~ttorriey. 

to ·repbrt a suspected crime, Or if a railroad even has its railroad police inVestigate a suspected 

. crime and report the same to the local prosecutor; those actions establish.as a matter of law that a 

procuremerit occurred. Clearly, the trial court's radical interpretation of Vinal creates a foregone 
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. .. . . 

conclusion o:f procurement in any malicious prosecution case. Also, by so ruling just after the 

completion of Higginbotham's casein chief but before the Petitioners' case in chiefwas 
.. .. 

... .. 

completed, the court foreclosed thedefenseofthe procurement issue by Petitioners. 

This plain error, at a minimum, warrants reversal and remand for a new trial. Moreover, 
.. . . 

. . . . 

WestVitginia caselaw On malicious prosecution underscores what true procurement is and why· 

the Petitioners were entitled to outright judgment in their favor as a matter oflaw. 
. . . 

Truman v. Fidelity & Casualty, 146 W.Va. 757, 123 S.E.2d 59 (1961) is a case thatmost. 
. . . .. . . . . 

.closelypata1lels the facts inthecaseat bar. InTruman this Court specifically noted the absence .. 
.. .. . 

. . . 

ofanyprocuretrientoftheprOsectltionbyth~defendant.ill Truman, the defendant investigated 

. suspected insurance fraud by the plaintiff .. Aftethaving taken statements and gathering other 
. . . . 

evidence,.the defendant submitted its investigatory materials to the local prosecutor, leaving the·· 

evidence with him. The defendanes representative testified that it was left entirely to the· 
. . 

. . . . . 

prosecutor. to determine· whetheracriminalprosec'ution. should be instituted. 

Just like the situation in the case at bar with respect to prosecutor Schulenberg andthe 
. . . . . . 

.. . 

Respondent, in Truman the prosecutor elected to present thematter to the grandjury, and the 
.. .. .... 

. . 

plaintiffwasindicted. Id. at 67-68, As in the case at bar, thereafter the plaintiff obtained a 
... .. . ... : .. ... .. . . . . ..... 

. criminal defense attorney and posted bond. As inthe case at bar, sometime later,the criminal •. 

. prosecution was dismissed With the assent of the prosecuting attorney. Id. at 68. IIi the 
. . .. . . . . 

malicious prosecution civil trial, the jury fOlll1d in favor of the plaintiff and awarded damages ... 

IriTruman, this Court made certainfihdihgS With regard to the lack of procurement by the 
. .. .... .. . 

defendant which have specific relevance to the caSe atbai: 
. . . 

ill the instant case, there is nothirigtoindica~e that any steps toward prosecution 
whatsoever were actually taken by the defendant's agents or employees afterthe· 
evidence in their hands was left with the prosecuting attorney at Fayetteville in 
J ul y, 1959. The proceedings before the grand jury were conducted by the 
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.. . . 

. prosecuting attorney or his assistant and· the testintony on which the indictment 
was made was given by Trooper Legursky as a law enforcement officer. ~". 
There was no evidence upon which the jury could reasonably and properly have 
determined that the defendant was prosecuting the plaintiff ..... N. at 72-73. 

In the case at bar, prosecutor Schulenlmrg conducted the proceedings before thegtand· 

jUrY.and subpoenaed Farley to testify as a law enforcement officer; (Tr.,p.409.) There was no 
. .. . 

evidehce before the jury to indicate that any NS special agent or other representative had taken 

steps toward Higginbotham's prosecution after the matter had been left with prosecutor 
. .. . 

Schlilenbetgin the early fall of2000.His prosecution was not caused or procured by the . 
. .. . 

Petitioners, as this Court's analysis in Trumcinmakes clear~ 
. . . . ~ . .. .. . 

. This Court continues to require direct prosecution by.the defendant in order to constitute. 
. . . . . .. ... . . .. 

alegal''procUrement.'' In Morton v. C&() Railway Co;, 184 W.Va. 64,399 S.E.2d 464 (1990), 

theC&6 railroad police officer went toa magistrate and obtained an arrest warrant under which 

the plaintiffwas arrested andcharged. Clearly the Special agent there caused the prosecution, as 
.. . .. 

. .. . 

he arrested the plaintiff. This did not occur in the case at bar. 
, . . . . . . . . .. 

. . . 

.. In Pote v. Jarrell, 186 W.Va. 369,412 S.E.2d 770 (1991), the defendant went toa·· 
. .. 

magistrate to inquire about a warrant for plaintiff's arrest. The magistrate said it was a civil 
. . 

matter and did not issue a warrant. The defendantthen went to the prosecuting attorney and had 

·hirirdraftlanguage to be included in a c<>mplrunt to be filed for issuance of a warrant. The 
. . 

defendanttheh doggedly went back to the magistrate and obtained a warrant charging plaintiff 

with a felony, directly causing the plaintitrsarrest and prosecution. Id. at 773-74. This Court 
. .. 

coneludedthat there was sufficient evidence for the jury to have foutid that the defendant 

procured the prosecution. Id. at 775. Evert withthe facts ofPoteshowihg clear, direct and 

pUrposeful intent to personally have the plaintiffprosecutedbygoing directly to the magistrate 

and swearing out a Complaint on Which the p1aintiffwas arrested and prosecuted, this Court 
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deemed procUrement a question of fact for the jury. In the case at bar, the lower coUrt denied 

Petitioners this and found procurement against them as a matter oflaw even before they 
. . 

completed their case in defense and when the clear evidence was that Respondent's indictment, 

arraignment and prosecution were the direct result and detentiination of the prosecutor's 

independentjudgnient. (Tr., p. 406, 426-27.) 

Finally, in Rhodes v. Smithers, 939 F.Supp.1256, 1281 (S.D,W.Va. 1995), the federal 

coUrt dismissed a malicious prosecution case by sUIilmaryjudgment There, the law· 

enforcement officets went toa local prosecutor with their investigation into criminal actiVities; 

The prosecutor considered the evidence and took the case to the grand jury on two occasions, 
. . 

ea.ch time using one of the officers as the testifying witness. The grand juries handed down 

. indictments against the plaintiff. Id. at 1262, 1263. 

Lik.ewise, the NS railroad police officers in the case at bar turned over their investigation· 

. into the Blue Creek nul removal to the Kanawha Couiity prosecutor to handle as he saw fit, as 
. . . . 

the officers and the assistant prosecutor verified in undis"putedtestimony. Like the state police· 

defendants in Rhodes, Special Agent Farley was called upon to testify before a grand jury. As a 

matter oflaw, the Petitioners in the case at bar were entitled tojudgment on the case as they 

clearly did notprocure Higginbotham's prosecution. Theactions of the prosecutor in 
. .... .. .. . . . . . ., . . 

independerttlyseeking and obtaining a grand jury indictment prOCUred the prosecution. 

2. Petitioners had no cO,fltrol over Higginbotham 's prosecution and never 
knowingly providedfa[se information • 

. " . . . 

When there is no control of the prosecution by the civil defendants, there is no 

procUtert1entofthe prosecution by the civil defendants~ See, e.g., Brice v. Nkaru, 220 F.3d 233, 

2j9 (4th Cir. 2000), citing 52 Am. 1ur; 2d. MalicioUS Prosecution§23(1970). BeCause West 

Virginia jurisprudence on malicious prosecution has focused more On the issue of probable cause·· 
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than that ofprocuremertt~ case law from other states can he1pto clarify the procuremertt 

.. reqiliremertt,especially regarding theiinpadofproViding inaccurate information mistakenly; 

a.CaSe l~w from other states • 

. TbeTexaSSupreme Court defines procuremehtas follows: 

. A person does not procure a criniinaf ptosecution when the decision whether to 
prosecute is left to the discretion of another, including the law enforcement 

.. official or the grand jury, unless the person proVides information which he knows 
is false. Kingv. Graham, 126 S.W.3d 75, 78 (Tex. 2003): (Emphasis added). 

. . 

ohio underscores the "control" e1enlertt in this manner: 
. . . . ." . 

. . 

.. [I]f art informer merely provides astaternerit of his beliefof criminal actiVity and 
leaves the decisiontoprosecuteentirelyto the uncontrolled discretion of the . 

.. prosecutor, or if the prosecutor conducts anindependent investigation or 
prosecutes for an offense other than the one charged by the informer, the infortner .. 
isnotregarded as haVing instituted the criminal proceedings. Robbins v. Fry, 72 

. Ohio App.3d 360,594 N.B. 2d 700, 702 (I 991), citing Archer v. Cachat, 165 
OhioSt 286, 135N.B.2d404 (1956). (Emphasis added.) 
.. ... . . .. . 

· Thus~ the. only way that judgment as amattet oflaw would have been possible in Responderzt's 
. .. . 

. . . . 

· favor on the issue of procurement would have been if the NS police officers admitted to or were. 

proved to have given the prosecutor material,· false inforirtation about Respondent and 

· . Schulenberg had then testifi~dthat the material, false informationwas the determining factor in· . 
. .. ... - .. " . 

. his decision to prosecute Respondent There was nO such eVidence. 

WestarMortgage Corporation v. Jacksdn, 133 N.M.I 14,61 P.3d 823 (2002) aptly 

illustrates the crucial control element that must beexerteQ by thedvil defendant on the official 

authorities before the officiaPs decision to prosecute will be imputed to the civil defendant. The . 
". . . .." . ... .. .. ... . . 

New Mexico Supreme Court, in holding specifically that the plaintiff had failed to establish 
. . 

procurement of the prosecution, highlighted the impact of prosecutorial independence in 

· establishing a lack of procurement on thepaitof the ciVil defendant: 
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If the officer or prosecutor makes his [ or her] oWil decision toprosecute, it is he 
[ or she], not the complaining witness, who is regarded as instituting the action~ 
The independent exercise of prosecutorial discretion establishes that Weststar did 
not initiate the prosecution. See Restatement (2nd) o/Torts §653 comment g. Id. 
at 831. . 

The New Mexico Supreme CoUrt expressly rejected a conclusion that an individual who 

persmldes~ requests, directs or even pressures prosecuting authorities to proceed with a 

prosecution is somehow initiating the prosecution such that he should be liable for it.· Instead, 

the Court recognized that "[C]itizens must have 'Wide latitude in reporting facts to authorities so 

as not to discomage the exposUre of crime. ' [citation omitted] Efficient law enforcement 

. requires that a private person who aids the police by giving honest; even if mistaken, infonnation 

about crime; should be given effective protection from civil liability." ld. (Emphasis added;) . 

Another illustration of what procurement means is found in Lukecart v. Swift & Co., 256· 
. . 

. .. . . 

IOWa 1268, 130 N.W.2d 716 (1964), a case similar to the case atbar where the plaintiffwas 
.. . .. . 

prosecuted purSUant to an indictment, not an ltrrestwarrant, and the county attomey assumed full 
. . 

. . . . 

t~sponsibility for presenting the case to the grand jury. The Iowa Supreme Court held no 

reasonable inind could conclude that defendants procured the prosecution and pointedly noted: ... 
. . 

The growing reluctance of people to help; interfere, or even "call the cops" or 
testify when crimes are being or have been cominitted is shocking. . . . . It is 
certainly not the province of the courts tocreaiea legal climate where it is 
unhealthy or financially dangerolls to call onpeace officers for help or give 

.iIlfotmation or testimony to officials and official ageneies~ . 

The importance of protecting individuals from the harassment of improper 
. charges and the procurement thereof is well recognized but we cannot go so far as· . 
to say that Whenever a prosecution fails those who called for an investigation or 
gavetcstimtmy arcHable for malicious prosecution. Id. at 723. (Emphasis added) 

. . 

Finally,the Texas Supreme CoUrt emphasized that without evidence that the complaining 

parties (NSspecial agents in the case at bar) knowing/yprovided false, material information that· 

caused the prosecution to occur, a civil plaintiff canilot possibly establish procurement: 
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. [P]roof that a complainant has knowingly furnished false information is neceSSary 
for liability when the decision to prosecute is within another's discretion. But 
such proof is not sufficient. .... [T]hetemustbe proof that the prosecutor acted 
based on the false infonnation and that but for such false infoimation the decision . . 

would not have been made. King v. Graham, supra, 126 S. W.3d at 78. 

b. NS' riIistakenirifotmation 

Therewere a few errorS in the infotmatidnpiovided to the prosecutor by the NS officers ... 

For example, the NS police report given to the prosecutor erroneously indicated that 

· Higginbotham, rather than co-indictee Chandler, had a conversation with CSX toadmaster 
. . 

Crawford, who created the fake rail removal pennit. During his grand jury testimony, Farley 

testified at one point to a $10,000 check from Clark to Higginbotham, when actually the $10,000 

· checkwas·froin Clark to Chandler (although that check did specifically reference Higginbotham 

.. and a contract between Clark and RJW Construction with the notation that "Mr. Bill 
. . . .. . 

. Higginbotham agrees to sell"). (See PI. Ex. 12.) Farley also testified that the Chandler-Clark-

· Higginbotham rail removal scheme had resulted inboth 105 and 107 pound rail being taken from 

Blue Creek (due to a typographical errorin the police report listing 107 pound rail), when the rail 
. . . . 

. in question was actually the 105 poUnd rail takenup with Higginbotham's provided backhoe and 

the 127 pound rail that Higginbotham had ''purchased'' from Chandler for RJW Construction. 

These inaccuracies are mere hUman error and to hold, as arnatter oflaw, that these 

. constitUte procurement of aprosecution is to insist victims of crimes be perfect in their reporting. 

The NS report given to the prosecutor contained an actual copy of Crawford's swornstatemetit 

which showed that Crawford's conversations were with Chandler, not HIgginbotham: Also, . 
. . 

While Farley was incorrect that Higginbotham had been paid $10,000 by Clark, the report 

showed that Clark did pay Higginbotham $6,500 for his efforts in facilitating Clark;s purchase of 

Blue Creek rail from Chandler. Farley believed he was answering the prosecutor's questions 
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truthfully (Tr.,p. 545.), and there Was no eVidence that Farley's mistakes were in any way 

· intentional. Although Fadey may have confused certain facts, he provided the grand jury with . 

favorable testimony to Higginbotham by telling the grandjury twice that Higginbotham had, in 
. . 

· fact, returned the 127 poundniil that he had removed from Blue Creek (Tr., p. 592.). To the 

extent there were some inaccutacies,they were itiUnaterial .. The N8 police officers testified that . 

they never knowingly provided any falSe orinaccurate information (Tr., pp. 545, 673 .. 74), and 

Respondentoould not refute this testimony. 
. . 

In: the case at bar, the trial court's decision togtaht judgment to Higginbotham on Hie 

. iSsue of ptocUtement under this evidence helps cr~ate a legal climate where it is inherently 

dangerolls fotanyone to give information or testimony to local prosecutors and grandjuries. The . 

trialcomtignored theuntefUtedtestimony of the prosecutor that he had exercised independent 

judgment in deciding to prosecute, and, to the extent there was any question about the 
. . . . . 

. .. 

prosecutdi's veracity, substituted itselffotthe fact .. finding roleofthejuty. 

Irrespectiveofwhatthestolehtail removed weighed or who had a conversatiOn, several 
.: ..:. ' .. . ..". . ."... . 

· tirtcontested. facts remaihed before the prosecutor which· amply supported. the prosecutor's .. 

decision fohaveHigginbothamindictedalong with Chandler and Clark: . 
. . ... . . . 

.... (1) Higginbotham paid Chandler $10,000, received aload of 127 pound Blue Creek rail,· 
. arid used his company's ttU~ks to haul off the tail to Mason County . 

. .• (2)· Hebroketed a Blue Creek tail purchase and sale betWeen Clark and Chandler and 
was paid $6,500 by Clark to inspect the BIlle Creek tail for Clark. . 

(3) He rented theba~khoe for Chandler to use to take out the Blue Creek rail.· 
.. .... . . 

(4) . fIe told Lonsinger that he hadheatd CSXwas selling Blue Creek rail When he had·· 
already provided the backhoe for Chandler wHft up and sell Blue Creek rail and did 
not answer Lonsinger when questionedhowheknewC8X oWned the rail. He.did . 
notteIl Lonsinger that he was inVolved. in the rail transaction, and neVer told 
Lonsingerthat he had "purchased" 127 pound Blue Creek rair from Chandler. 
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(5) Found in Higginbotham's truck were a purchase contract with Clark stating that"13i11 
Higginbotham agrees to sell" and referencing Blue Creek rail; a backhoe rental 
agreement between Higginbotham' scompany and Chandler that was in 
Higginbotham's handwriting; and a $10,00Q check from Clark to Chandler . . .. 
referencing "R.J.W. (Higginbotham's private company) Job #XTO 2655PC, noting 
Blue Creek and "Total order is for 1 mile of 105 rail, bars, plates." 

. . . ........ . .'.. . . 

Thi~ evidence·tied Higginbotham directly into the scherne to take up the Blue Creek rail, remove.· 
. '. . 

. it, and use it for personal gain at the expense of its rightful owners. All ofthis was in the 

prosecutor's possession and was not contested. The prosecutor Was clear that it was his decision 

to initiate the prosecution against Higginbotham, Clark and Chandler .. (Tr., pp. 431,438.)· 

Accordingly, this Court should reverse the judgrnentin favor of the Respondent and·· 
. '. . . 

. . 

aWatdjudgmentto the Petitioners. touph6ld the lower court's ruling On procurement would· . 
'. ..' . .. 
". . . . . . . . . 

. ·negiltetbe procurement componentofa malicious prosecution cause of action by. holding that 

simply proViding infotination of suspected criminal activity to the local prosecutor for his. 

·.independent determination Of any further action constitutes a ''procurement of prosecution." . 

Probable cause existed for Higginb()tham 'sprosecutioti. 
. . . . 

. Petitioners are also entitled to judgment as a matter of law for the reason thatprobabl~ .... 

. . calise existed for Higginbotham's prosecution Prohable·cause is defined as: 

Such a state of facts and circurnstance~k:nowii to the prosecutor personally or by 
information from others as wOlild in the judgment of the court lead a man of 

. ordinary caution, acting conscientiously,in the light of such facts and 
circumstances,to believe that the person charged is guilty. Syl. Pt. 2. Radochio . 
v. Katzen. supra. (EmphaSis added.) .. . 

. . . 

the question of the existence·ofprobableca.use "depends on the defendant~s honest· 

bdiefof guilt." Morton v. C & 0 Railway. supra. ''The legal presumption is that every 

. prosecution for crime is fOUnded upon probable cause and is instituted for the purpose of . 
". . . . . .. . 

.... justice." Id., quoting McNair v.Erwin. 84W.Va.250~ 99S.E. 454(1919). Inacivl1lawsuit for 

rnaliciousprosecution, the issue of probable ca.use is a question of law for the court to be Viewed 

{H0583040.22 J 23 



. from the standpoint of those defending the malicious ptosecution lawsuit and not from the 

plaintiff's standpoint Truman v. Fidelity & Casualty, supra, 123 S.E.2d at 65, 70-71. Further, a 

prosecutor is not required, before beginning a criminal prosecution, to verify each item of 

informationot to investigate the crime, or to exhaust all sources of information; it is sufficient if 

he acts as a reasonably prudent person would have to ascertain the truth. Id. at 69. 

Initially and iInportantly, the analysisbegins with the legal presumption that every 
. .... 

. . 

· prosecution fot crime is "founded upon probable cause and is instituted for the purpose of 

justice:' Morton v. C & 0 Rciilway, supra at 467. Probable calise does not require evidence 

suffideIitto establish a prima faCie case at trial qrguilt beyond a reasonable doubt United 

States v.Strickland, 144 F.3rd4l2, 416 (6th Cit. 1998) .. Further, and critically in the case at bar,!! 

grahdiUfY indictment is evidence ofprobable caUse. Restatement (2nd
) o/Torts §664(2); 

Tritchlerv. West Virginia Newspaper Publishing Company, 156 W.Va, 335, 193 S.E.2d 146 

(1972). Here, a grandjuryconsideted evidence against Higginbotham and indicted him. 

Finally, the mere fact that criminal charges against a criminal defendant are dismissed is 

· not evidence of a lack of probable Cause fot the institution of the initial. criminal proceedings. 

· Catzenv.Belcher, 64W.Va~ 314,61 S.E. 930 (1908). (Nordoes a dismissal of criminal charges 

. cortstitute evidence of malice. Lenhart v. Keystone Coal & Coke Company, 85 W.Va. 520, 102 .. 
. . 

S.E, 215 (1920).) Against this legal backdrop, the Petitioners moved the lower court to grant it 

sUrtllrtaty judgment, and laterJudgnient as a matter oflaw on the issue of probable cause atthe 

close of both the plaintiff's arid defendants' evidence and in post-trial motion thereafter. The 

lower court erroneously denied these motions. 

The facts in the case at bar showed mote than. enough probable cause for Higginbotham's 

ptosecution, and the Petitioners should have been awarded either summary judgment or 
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. . . . . 

, judginefifas amatter oflaw. The evidence established that valuable rail at Blue Creek, for 

which NorfolkSouthern Railway Company was directly responsible under an unrefuted 
. . . . 

Operating Agreement, was taken up, "sold," andcatried away without permission. 

HiggiIibotham plainly admitted to this with respect to the 127 pound rail. (Tr., p. 336.) The' 

, Blue Creek tail was NS rail, directly under the control and management of Notfolk ,Southern 

Railway Company through an Operating Agreement, listed on NS operating track maps and " 

charts, and Was ultimately owned by NS by virtUe ofNS holding a controlling 58% equity 

, interest inCorttail with the sole rightto operate, manage, and maintain the former Conrail rail 
. . . : . .. . . . . 

, , 

within.theState of West Virginia. (See,e~g.; Tr.,pp. 760"65.) Both Farley and Paxton testified 
. .. ... 

thattheytinderstood theBlue Creekrail to be NSrail, although not necessarilykilowing or' 

understanding thelegalintricac:ieshywhichNS maintainoo the rail. (Tr.,pp. 237-38; 514.) , 
, , ' 

Additionally, there was ample evidence that would lead any teasonableperson to' 

con.Clude that Higginbotham Was involved in the larceny of tail: 

First, both at the tinie of the 2000 investigation and in trial testimony, Higginbothrun 

,,' "made critical admissions material to his involveInent in the unauthorized rail removal. (Tr.,pp. 
... . . .... . 

"660.;81 ;}lIe admitted thathe, through his company, hadrented the backhoe So that Chandler 
, , 

could teri10ve rail at Blue Creek;' admitted that he hadteceived $6,500 from a Florida buyerjust ' 

" to ,go to Blue Creek and have ,the rail inspected for possihle sale; admitted that he, through his' 

personal company, had, for $10,000, bought, removed,and stored in Mason County 127 potUid ' 
.. , 

, , 

rail which had been removed from the Blue Creek area (demonstrating that the rail had value in 
, , 

. . . . 

, excesS ()f $1 ,000, as required for grand larceny .... W.Va~Code 61-3 .. 13(a)}; admitted that he had 
, " 

long-time dealings with the scrappers who were taking up the rail and buying the tail and acted 
. . ... .... . 

as their go-between; and admitted that he had eVen previously performed maintenance work on 
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. . 

. the Bh.l~ Creek rail as a railroad employee, (Tr., pp. 660-81.) These oral admissions, which 

Higginbotham confirmed at trial, are no less valuable than signed confessions of his direct role in 

the illegal removal of rail. Under those facts alone, probable cause existed. Truman, supra at 72 . 

. An admissionofthe plaintifrs guilt of the offense for which the prosecution was corrimenced . 

estabHshes, as a matter oflaw, that the plaintiff failed to establish a lackofprobable cause.ld. 

Second; the NS police officers had obtained and turned over to the prosecutor. the 

Mirandized, signed statement of scrapper Charles Chandler, who stated, among other things, 

such crucial indicia supportive of probable cause for Higginbotham's direct involvement in 

grand larceny as the following: 

1. Higginbotham told Chandler that he knew the Blue Creek rail had been owned by 
Conrail. .. 

2. Chandler received a call from Higginbotham telling him that Clark in Florida 
wanted to buy 105 pound rail. 

3. Chandler received a call from Higginbotham telling him to "hurty up and get up . 
here" or else Higginbotham would have to give Clark his money back. 

4. Chandler loaded two or three tractor-trailer loads of127 pound rail "onto Bill's 
[Higginbotham's] tractor-trailer" at Blue Creek. . . 

5. Higginbotham wired him $ 10,000 at Chandler's bank in Florida, 
6. Higginbotham, through his private company, rented a backhoe for Chandler 

specifically to use in taking up the Blue Creekrail. (See PI. Trial Exhibit 9.) 

Third, at the time of the 2000 investigation, NSofficials found in Higginbotham'S 

company vehicle, a purchase order for 105 pound Blue Creek rail stating that "A TIN: Mr. Bill 

Higginbotham agrees to sell" and.also referencing a contract number XTO 2655, the same 

number found On a copy of a check from Crossties of Ocala, Inc. to scrapper Chandler for 

. $10,000, referencing "Dep. On R.J.W. Job # XTO 2655 PC." (Tr., p. 670-'72; PI. Ex. 12.) This· 

information was also provided to the prosecutor. (Tr., pp. 417-20, 396.) Although CSX 

roadmaster Crawford testified that he created a forged rail removal permit inMay 2000 for 

scrapper Chandler (,fr., p. 497-98) and Higginbotham claimed to have relied on a CSX rail· 
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removalpennit shown him by Chandler (lr., pp. 676-77), the documentary evidence found in 

Higginbotham's company truck in 2000 and confirmed in his trial testimony was thathe had 

already "purchased" 127 pound Blue Creek rail frOin Chandler in April 2000 (a month before the 

CSX roadmaster had even forged the permit). (See lr.;p. 605.) the NS policeofficers gave the 

truck documents as well as the Crawford's written statement to the prosecutor. (Tr., pp. 417~20.) 

Fourth, the Court had before it the uncontradicted testimony of prosecutor Schulenberg, 
. . 

who testified that he made the independent detennination that probable cause existed and the 
. . . . 

independentdecision to seek grand jury criminalindichnents against Higginbotham, Chandler . 

· and Clark for grand larceny. (See Tr.,pp~ 405~06, 431.) Schulenberg confirmed that he believed . 

therewasindeedprobable cause for theindictmehts (Tr., p. 381.) 

Filially,. the grand jury indictments against Higginbotham (as well as Chandler and 

· Clark) constituted prima facie evidence themselves of the existence of probable cause. "The 

indictment of the accused by a grand jury is evidence that the person who' initiated proceedings 

had probable cause for initiating them." Restatement (2nd
) ofTorts§664(2). See alsoBielfeldv~ 

Haines, 2005 U.s. Dist. Lexis 8176 (W.D. Ky. 2005). holding that in general an indictment by a .. 

. grand jury creates a presumption of prObable cause, against which a plaintiff must show that the 

dfl1cereitherdeliberately lied to the grandjury or showed tecklessdisregard for the truth. 

B~ed upon this evidence and the fact that the Kanawha County grand jury did issue 

· indictments. against Higginbotham and his . business associates, Petitioners should have received 

either sUhllnary judgment or judgment as a matter of law that there was probable caUse for 

Higginbotham's prosecution. The grand jury heard the testimony of Officer Farley as elicited by 

. the prosecutor's questions concerning the facts that Higginbotham rented a backhoe for the 

scrapper taking up the Blue Creek rail, purchased rail from the scrapper himself and hauled it off 
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to Mason County, and acted as a go-between for the scrapper and a would.-be purchaser. (Tr., p. 

PI. :Ex. 7.) Officer Farley testified that the rail in question was NS rail to his belief; tTr., p. 514.) 

In addition, Higginbotham admitted to his direct role in the removal of Blue· Creek raiL 

that did not belong to him. He admitted that he seCUred the backhoe fot lifting up the rail; 
. .... 

purchased, received and carried offrall havinga value of at least the $}0,000 that he gave the 
. . . 

sCrapper; and knew that the rail did not belong to him and had belonged to NS' s rail predecessor, 

Conrail.· (See, e.g., Tr., pp. 331-33; 621~23; 673-81.) 

The evidence establishedprobab1e cause as a matter (}flaw, and the trial court plainly 

ertedin failing to so rule. It wasHigginbotham's burden to prove lack of probable cause, and he 

.. did not meet his burden. There were admissions from Higginbotham that he: rented the hack . 

hoe for the scrapper wrongfully taking up Blue Creek tail; was paid thousands of dollars by the 

purchaser of the rail to facilitate the deal; bought Blue Creek rail from Chandler (the scrapper)· 

and had it hauled to Mason County; and, importantly,knew that the Blue Creek rail had 

belonged to Conrail which had been acquired by NS. Chandler gave asworn statement that. 
. .' . 

Higginbotham: called him lobkingto broker a deal oil the Blue Creek rail foranother scrapper; 

told.him he knew the rail· had beenowued byContail; and pressured him to hurry up and load the 

tailor Higginbotham would have to give back money to the Florida purchaser. Uncontested 
. . 

. documents showed that Higginbotham Was so intimately involved in the Blue Creek rail removal 
. .. 

that Oile contract even indicted that he (i.e., Higginbotham) was selling the rail. The prosecutor 
. . 

Who received, subpoenaed and reviewed eVidence aboutthe theft concluded and confinnedthat 
. . . 

.' , . 

probable· cause existed for an indictment against Higginbotham and the two scra.pers involved in 

the rail deal, and the grand jury, upon the prosecutor'spresentationof evidence, returned 

indictments. All ofthese factorS underscore the e:xistence of probable cause .. 
. . 
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. To uphold the judgment against PetitionerS on this issue would effectively equate a 

. disrtrissedprosecution with lack of probable cause,completely disregarding the fact that a grand 

'jury c()'Iisideredevidence providedto.it by an indep'endent prosecutor before issuing indictments. 

Accordingly, this CoiIrt must reverse the denial of the post-trial motion 011 probable cause and 

enter judgment in favor of the Petitioners. Alternatively, the jury's verdict finding a lack of 

probable cause Was againstthe clear weight of the evidence, and a neW trial is warranted. 
. . 

There was no malice on the part of the Petitioners. 
. . . '. . -. -". . . . - . .' 

. . . . : . . . 

The required element of "malice" in malicious prosecution cases has a specific definition: . 

":Sy'legal malice,; as applied in actions for malicious prosecution, is meant any 
sinister orimproper motive other than a desire to punish the partyalleged to have. 
corrunitted the offense." Syl. Pt. 2, McNair v .. Erwin, supra. (Emphasis added.). . 

In civil malicious prosecution cases, the issue of malice is generally a question ofIaw for the 
". .... . . 

court, and not,a.question of fact for the jury. Morton, supra at 467 ... 

This Court has further clarified that, in order tOrrieet his burden of demonstrating malice· 

witli regard to a crirriinal prosecution, a plaintiff must show evidence of stich factors as "ill will 
.' . '. '..' . . . .. ".. . 

. artdeil111ity;'; See Tniman, supra at 72. Without sllchevidence of"illwill"and "ellmity," atrial 
. .' 

coUrt should findno malice as a matter oflaw:· 

"the trial court should have. held as artiatter ofIaw that the 
evidence failed t() disclose proof of malice sufficient to render that 
issue one for jury determination. there waS no evidence of ill will. 
ennii~ uhfriendliness toward the plaintiff on the patt of any agent 
or employee of the defendant. . Indeed, the evidence scarcely 
discloses thatanyofthedefendallts'agents or employees was 

. personally a2Quainted with the plaintiff atthetime the prosecution. 
was instituted: The defendant being a cOrporation, malice on its 

'. part would necessarily have to existortthe part of its agents or to 
emanate from their acts or conduct." ld, (EmphaSis added.) 

Note thafthis Court in Truman admonished that the "trial court should have held as a 
. , 

matter oflaw" that there was no malice. In theca.se atbar, the lower court abandoned its duty to 
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rule on the issue as a matter oflaw arid, instead, allowed the jury to make that decision for it. 

Higginbotham, however, simply did not show any possible form of malice by the Petitioners. 

First, neither NS officer even knew Higginbotham (See Tr., p. 230-31.) Paxton did not 

recall ever meeting Higginbotham prior to the police investigation (although Higginbotham 

claimed he had previously met Paxton), and Farley testified that he never met Higginbotham 

until sometime after this lawsuit was filed. (See Tr., pp. 230-31; 665.) Higginbotham 

continually admitted that he knew of nothing either officer would have had against him. (Tr., p. 

666.) Clearly, there waS no meaningful relationship with Higginbotham that would have called 

into question some personal motive for the officers' referral of the investigation to a prosecutor~ 

Contrast the sitUation at bar (investigation but, instead of an arrest, referral to the 

prosecutor's office for any further action) with a situation Where railroad police arrested the 

suspected rail thief, handcuffed him (so tightly, according to the suspect, that his wrists became 

numb), escorted him from his place of Work, placed him in a company vehicle, and took him to 

the local court where he Was then jailed. Even in that situation,a court granted CSX and its 

police officers summary judgment on the claim of malicious prosecution. See Nerswick v; CSX 

Transportation, Inc., 2010 U.S. !Jist. LEXIS 14911 (U.S. District Court- S,D. Ohio, Feb. 19, 

2010), Yet, under the facts in the case at bar, the court below refused to find a lack of malice. 

Second, the NS officers did not arrest JIigginbotham, although they testified they could 

have done so. Instead, they took their investigatiortto the prosecutor and turned the matter over 

to>him. (Tr., PI'. 251-62.) If there had been malice toward Higginbotham, the officers could 

have easily served an arrest warrant on him and caused him to face prosecution immediately. 

Instead, they turned over the entire matter to -the local prosecutor and left it SOlely in his hands. 
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" . ... . 

. Third,theNS officers never singled out Higginbotham in the course of their 

. . . .. . 

inveStigation; but simply reported his involvement along with the involvement of the scrapper, 
.. - ..". . . . .. . . . 

the prospective purchaser; and theCSX representative involved in the scheme. AU of this was 
. .. 

placed in the prosecutor's hands for his detennination as to the proper response . 

• . Fourth, the NS officers provided the prosecutor with favorable and mitigating evidence 

. about Higginbotham. . Officer Farley twice told the grand jury that Higginbotham had returned· .. 

the 127pound rail afterhe had been caught. (Tr.,p.592.) Ifmalice were in the equation, the 

officers wouldrtot have provided the prosecutor with a police report where the reporting officer 

. specificallynoted that Clark (the prospective rail purchaser) had said Higginbotham Was honest . 
" .. . . 

. but th~t Chandler was the "one to watch out for.'; (SeeP!. Ex. 23.) Clearly the NSofficers 
. .. . ... . . . 
. . . . . .. .. 

. lacked malice .• The officers testified at trial that they never intentionally gave false or incorrect. 

.. . 

information to either the prosecutbror the grand jury (Tr., pp. 595, 852), and there was no 

evidencet6 rebut this testimony. Despite Respondent'S attempt to connect Division Eniineer. 

Merilli· to his prosecution, the uncontradicted testiinony was· that Merilli. had no contact with the 

prosecutbtorthe grand jury. (See Tr.,pp. 928-40; 944-45.) 

... Fifth, if the Petitioners had malice toward Higginbotham, why would the Railway have 

employed two of Higginbotham's sons after its officers had discovered the father's involvement 

in,theunauthorizedremoval of the Blue Creek rail? (Tr., p~ 698.) Employing two more family 
...... ... 

members· after the event hardly illustrates malice· toward Higginbotham . 

. Finally, although Higginbotham tried to create the illusion that the Division Engineer. 

(Merilli); who had Higginbotham taken out of service over the rail incident, was biased against 

fonnerConrail employees (see, e.g.; Tr., pp. 464-65; 651), the evidence showed that MerilH was 

a former Comail employee himself mid had gone beyond· what a supervisor nonnally does for an 

{HOS83040.22 ,31 



. employee by helping Higginbotham pasS the required rules test at the time of Higginbotham's. 

reinstatement to service. (Tr.,p. 941-45.) 

In short; the cleat evidence at trial was that the Petitioners had no malice toward the 

Respondent. Instead, the cleat· evidence was that the NSpolice officers were only doing their 
. . ... . 

. ..... .. 

jobs and fumed over their investigation to a prosecutor to independently assess and handle rather 
. . 

than arrest Higginbotham outright. They had nO possible reason to want to see him prosecuted 
". . '. . . 

other than their belief that he and others were engaged in criminal wrongdoing. A desire to see 
. . . 

someone punished for offenses coilirtlitted is not malice as that term is defined in actions for 
. . .". - . 

malicious prosecution. McNair, supra; there must bea "sinister" or "improper" motive fueling 

the prosecution; There was simply no such evidence placed before the jury. As this Court noted 

in Truman, supra, where the evidence discloses no illwill, enmityorunfrienrlliness toward the 

plaintiff on the part of the corporate agents, and the evidence further discloses that the agents did· 

not even know the plaintiff, a trial court should hold as a matter of law that there was no malice . 

. Accordingly, with such strong evidence of lack of any malice toward Higginbothani on 
. . . '.. . 

. the 'part of the Petitioners, the question of malice wasolle for the lower court and not for the jury. 

. . 

·'11ie Petitioners were entitled to judgment as a Il1atter of law. The lower court wrongly denied 

Petitioners judgment at the conclusion of the plaintiff's case in chief, the conclusion of trial, and· 

after the filing of post-trial motions. This Court should reverse the judgment. 

. . 

It The Trial Court committed cle~r error by denying Petitioners 
summary judgment or judgment as a matter of law,as Petitioners 
were entitled to the absolut~defenseofadVice of counsel. 

Petitioners were~ntitled to the absolute def!11.se ofadviceo(cou11.seL 

Under West Virginia law, advice of counsel is an absolutedefense for an action for 

malicious prosecution. Hunter v. Beckley Newspapers, 129 W.Va. 302, 40 S.E.2 332 (l946)~ 
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The defense of advice of coUnsel is available where the evidence discloses that the attorney 

Consulted, in the case at bar the Kanawha County Prosecuting Attorney, had the benefit of an 

pertinent infotrrtation and believed it sufficient to support the prosecution. Note that the legal 

requirement is not that he be infoinled of every possible fact and circumstance, or that an 

unknowing error in the information provided him renders the defense inapplicable. 

Special Agents Paxton and Farley, insteadofptocuring Higginbotham's and others' 
. . . . : 

prosecution through the execution of an arrest warrant, consulted with prosecutor Schulenberg. 
. . 

·Schuleilberg testified he interviewed theNS police officers; subpoenaed recordS, revieWed. 
. . .. 

Written witness statements; and interviewedthe CSX representative who created the fake rail. 

removal permit. In addition, the prosecutor had the benefit of the police reports on the 

investigation. He affirmedthat, iIi his judgment, there was a good faith basis to take the matter 
. . . . 

to aKanawha County grand jury forindicttnent on grand larceny. It was his sol~ decision to 

s·eek the indictments. (SeeTr:, pp.405-09, 431.) 

The advice of counsel defense Warranted jtldgmentas a matteroflaw. At a minimum, 
. ... . . 

the trial courtshould·have permitted an interrogatory to submit the defense.forjury. 
. .. 

consideration. Thus, altemati vely Defendants would. be entitled. to a new trial under Rule 59 .. 

c. The Triai Court committed cleat error by denying Petitioners 
. imnulltity in theper'fotmance of official duties • 

. Petitioners were entitled to the defellse o(quali(iedimmunitv. 

Special Agents Farley and Paxton (and the NScorporate Petitioners, as the two officerS 

wereactirtg as agents for the NS PetitionerS) have qualified i1l1niunityin performance of their 

dfficiallaw enforcement duties. As established by the United States Supreme Court in Barlowe 

v. Fitzgerald, 457 U.S. 800,815 (1982), police officers are entitled to aqualified, good faith 

immunity when performing their official duties. The evidence at trial clearly established without 
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. . .. .. . 

question that everything the NS officers did in the undertaking of the NS police investigation 
- --

. . . . . . . . 

into the theft of the Blue Creek rail and the reporting of the same to the prosecutor was done in - -

the cOurSe of and as part ofNS police officers' duties as employees of Norfolk Southern; 
- -

Farley and Paxton testified they undertook the cotnpany'sitivestigation into the theft ~f 

NSiail in the Blue Creek area in Kanawha COutlty. They interviewed witnesses and took signed 

- -

stat¢irtents from witnesSes. They compiled NS police department reports on the investigation -

and. supplemented those reports periodically. They also met with the Kanawha County 

_ -Prosecutor and prOvided him with copies ofthe reports,statements, and related documentation. 

-(See Tr.,-pp.531, 584-88; PL Exs; 9, 10, 12,23.) There is no question but that the Petitioners'-

- -_ -actions were undertaken in their law enforcement capacity~-

In thetrialhelow,there was abSOlutely no evidence thal Paxton or Farley deliberately or 
. . . . . 

-- __ knowinglY lied or showed reckless disregardfot the truth; There were a few technical errors,-
- -

-both in the written pOlicerepurt and in the grand. jury testimOny, regarding transposed names and -
. .... . . . . 

the "101 pound rail" error that began with a typographical error in a police report entry. (Tr.,pp. 

-531,850.) _-There Was no-evidence that these errors weteintentional in any way. 
. . . ..: ......... . . . .. 

Here, the clear testilI10ny was that Paxton had only ashort time in the investigation arid 
- -

.. ... . 

limited contact with the prosecutor's office. He made a couple of typos -in the police report, 

listing 107 for 105, and listing Respond~nt for Chandler on one occasion, Which were then 
. . . .. . . 

- -.. . . 
. .. . . 

unintentionally repeated by Farley in his grand jury testimony. -(Tr., p. 531.) 

There was also an erroneouS reference in one of Paxton's entries in the police report to 
- - -

HiggiIibotham having had a conversation with tSXRoadtnaster Crawford when Crawford;s. 
- - -

conversations concerning Blue Creek rail were with Chandler. Higginbotham was nevertheless 
- - -

- intimately involved in Chandler's lPlauthorizedremovalof the Blue Creek rail, including --
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. .. . 

providing the backhoe for tearing out the tracks and being paid by Clark as the rail "purchaser" 

foractiftg as his broker in West Virginia since Clark was in Florida. In any event, prosecutor 

Schulenberg had been provided a qopy of Crawford;s Written statement which clearly identified 
. . 

... Chandler as the one having a conversation with Crawford. (See fr., pp. 531; 584-88; PI. Ex. 

1 0.) to the extent Higginbotham contends Paxton's narhe error was somehow darhaging, the 

fact remains that the prose(;utor had a copy of the actual statement which listed the cortect naine, 

. and had arhple evidence ofHigginbotham~sintimate role in the rail removal scheme. 

Finally, although Farley testified before the grand jury that there was a check from Clark 

... to iIigginbotharh for $10,000, he was confused. The $1 0,000 check was from Clark to Chandler,. 
. . . 

but the check did specifically make reference. to Higginbotham and a contract between Clark and' 
. .. .. . . 

. ... . . 

RJW Construction with thespecific notation that "Mr. Bill Higginbotharh agreesto sell." (See 
. . . . ... . 

'. ... . . .. .... . . ..... . .. ...... '>, .... ,. .. . ...... . 
P1.Ex. 12.). While Farley may have indicated that Clark paid Higginbotham $10,000, the actual 

arhount Clark paid Higginbothrunwa.s $6,500 for HigginbothatIl's services in assisting Clark 
. .. . ... . 

. withhis p1.lrchaseofBlue Creek rail fromChandler~. (tr.,pp.673-74.) Although Farley may 

. ·.have confused the dollar amourit,the fact.remained that Higginbotham did receive several 

. thousand dollars from Clark.· Additiollally, Farley even provided the grand jury withfavorable·· 
. . .. .. . . 

testimony tolligginbothambY telling thegrimdjury twice that Higginbotham had returnedtlte 

'·127 pound rail that he had reIi1ovoo from Blue Creek (Tr.,p. 592.) .. · 

The teclinicalerrors in the p<>}icerePott and grand jury testimony were just that and 

. nothing more. ifthe test for officialirnrnunity requires a "perfect" police report and error-free 

recollection of events as the trial cOUrtapparently believedin denying Petitioners' post-trial· 
. . .... . 

motions, then law enforcement officers in this state should consider their immunity to civil suit 

illusory. Under the trial record,Petitionerswere entitled to the defense of qualifiedimmunity~ 
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. . 

D. The Trial Court comIDitted clear error in allowing the award of 
compensatory damages to stand, as it had no basis in fact. 

The compensatory damages award had no basis in fact. 

. Notwithstandingthe Petitioners' post-trial motions, the lower court failed to grant either a 
. . . . 

·new mal or an appropriate remittitiirofthe damagesaw~rded. The jury award was against the 
. . 

cleat weight of the evidence, and it is excessive to the point it indicates the jury was influenced 
.. . 

· by passion, partiality, prejudice or cortuption, or entertained amistaken view ofthe case. 

FiTst, the jury awarded $20,000 in "out of pocket expenses, attorney fees,"which award 

had n() basis at allin the evidence before thejUry. Higginbotham testified that he posted a $500 
. . .' 

· cash bond which was refunded to him after the charges were dismissed. (Tr., p. 645.) He never 
. . . . . 

. even testified ifhe had to pay a criminal defense lawyer: . Somehow, however, the jury derived 
.. . 

.. . 

ail award of$20,000 from the evidence and, despite PetitiOI1ers' motion, the court let it stand. 

Second, the jury awarded $100,000 for eIliotiOnaldisttess, anguish, humiliation, 

embarrassment, and damage to reputation. The evidence, however, was that Higginbotham had 
. . . . . . . . . . '. . 

·no emotional dIstress or mentalailguish which required any typeoftreattnent, he was never 
. . 

· arrested or incarcerated, and the only "publication" of his indictment in evidence was his 
.' . . . ..' . 

testimony that his brother saw it in a Kanawha C()Unty newspaper (rather thanthePt. Pleasant 

newspaper) .. (Tr., p. 753.) Instead of real publication of his criminal indictment, What thejury 
. '.' 

heard was Higginbotham's self"serving testimony that his reputation had been damaged.· (Tr.; . 

. pp.640-41.) He presented no evidence of being shuriried, either personally or otherwise, and no 

evidence of ailypossible adverse financialimpact his indictment had on him pers()nally. Clearly, 

,the $100,000 number had nobasis in evidence and was based upon jury' passion and prejudice. 

This lack of any real evidence to support thedarnages awarded warranted a new trial or 
. . . . '. . . . . 

. '.' . . 

remittitur. When one views.thejury's $120,000 special and compensatory damages awards in 
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light of the lack of evidence of any real special damages; no tangible' evidence of any damage to" 

his reputation, 'and no professional help for any alleged eJIlotional distress/mental anguish~ the 

award is ''monStrous, enonnous, [aild] at firSt bhtsh beyond all measure, unreasonable, 

. outrageous and manifestly shows jury passion, partiality, prejudice or corruption." See Addair v. 

MajesticPetroleum, Inc., 160 W.Va~ 105,232 S.E.2d 821, syi. pt. (1977). 

E. The Trial Court conilnittedclearerror in upholding the punitive. 
damage award. 

Higginbotham. waS hot entitled toahawiirdo(punitive damages. 
. . 

A two-step process governs the post-trial review of a punitive damages award under West 

. -

Vitginia law. There must first be'a detenninationthat the conduct ofan actor toward another 

person entities that person to a punitive damages award under Mayer v. Frobe, 40 W.Va. 246,22 

· S.E. 58, syI. pt. 4 (1895): "In actions of tort, where. grOSS fraud, malice; oppression, Or wanton, 

willful, or reckless conduct or criminal indifference to Civil obligations affecting the rights of 

. others appear ., . the jury may assess eXefnplary, punitive or vindictive damages; thesetetms' . 
. . 

• . being synonymous." Second, if a ptlnitive danuige award isjustified, then a review is mandated 
. . . 

todetertrtine if the punitive damage a-ward is excessive under Garnes v. Fleming Landfill, Inc., 

· 186 W.Va. 656, 413 S.E.2d 897 (l991). Vandevender v.Sheetz; 200W. Va. 591, 490 S.E.2d678, 

'.688 (1997). In Garnes, supra, this Courtheld thatinorder for a punitive damages award to 

withstandjudicial scrutihy, there nlust be (1) a reasonable constraint onjurydiscretio~; (2) a 

meaningful and adequate post verdict review bfthe award by the trial court using well 
. . . 

established principles; and (3) a meaningful and adequate appellateteview. Inthe case at bar, 

· there was no reasortable constraint on jury discretion, and there was no meaningful and adequate 

post verdict review of the award. Although the trial court did hold oral argUmeIlt in April 2008 

on the post-trial motion regarding the punitive damage it was IlOt tlntil July2009 that the court . 
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sent a letter advising that it was denying the post-trial motions and directing Higginbotham's 

oolillselto prepare an order doing so incorporating plaintiffs counsel's arguments. Thus, 

Petitioners had no teal meaningful review and pray this Court to provide the same. 
. . 

Under Garnes and its progeny, therefore, this Court should review the punitive damages 

award against the following factors: 

1; Whether there is a reasonable relationship between the punitive damages· 
and the hann that is likely to occur from the defendant's conduct as well 
as the harm that actually has occurred' 

. . . 

2. The reprehensibility of the defendant's conduct (which factor has been 
described by the United States SupreIIle Court as the "most important 
indicium of the reasonableness of a punitive damages award" - see BMW 
v. Gote,supra at575.) . 

3. Whether the defendant profited from wrongful conduct 
. . 

4. . Whether there is a reasonable relationship between punitive damages and . 
compensatory damages . 

5. The financial position of the defendant 

6. The costs ofthe litigation . 

7. Whether criminal sanctions were imposed on defendant for its conduct.· 

8. . Whether there are any other civil aCtions against the defendant based upon .' 
the same type of con duct 

9. The appropriateness ofpurtitivedamages to encourage fair and reaso'nable 
Settlements. SeeBoydv. Gaffoli, 216 W.Va. 552,608 S.E.2d 169, 180-81 
(2004). 

Before reViewing the amount ofthe award, however, this Court should first review the 

propriety of an award of punitive damages .. Here, the punitive damage award lacks a sufficient 

legal and evidentiary basis. "The addition of anything to the actual damages by way of 

pUllishinertt is only permissible when the actual damages ate not sufficient for the purpose, and 

then only to the extent that is necessary to make the total amount of the verdict sufficient 
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therefore.;' . Goodman v. Klein, 87 W.Va. 292, 104 S.E. 726, 730 (1920). Here, the Respondent . 

. . presented no testimony of any actual damages, had no physical injury, and further testified that 

he had nO counseling, therapY,or professional visits. (See, e.g., Tr., p. 686.) Nevertheless,the· 

jutYawarded Respondent $20,000 for actual damages, $100,000 in emotional distress, aIiguish, ... 

and embarrassment, and $300,000 in punitive damages; all of which the trial court let staIid; 
. . 

It is important to recall certain facts established at triaL· As sUilimarized earlier in this 

Petition with citations to the record, Higginbotham was neVer arrested by any NS police officers . 

. He Was never incarcetatedottried. There was rio evidence that any of the Petitioners attempted· 

. to teSistthe prosecuting attorney' sdecision to art· agreed dismissal of the criminal charges • against 

Higginbotham and his co .. indictees.1he NS police officers did not even know Higginbotham. 
. . 

They testified that they had. no ill will toward hjm, no malice; and that everything they did in 
'. .' . 

connection with their report, the consultation with prosecutor Schulenberg, and Farleis 

testimoIiY before the grand jury was done without any intention of tnisrepresenting inforination· 

or withholding information. While the officers adtnitted to making a few technical tnistakes in a 

. couple of name transpositions, confusing rail weights and how m:uchinoney Higginbotham Was . 

paid,IIigginbothamdid not present arty evidence that either NS special agent had any sinister6r 
. . . 

improper motive toward him at all, nor that theyhad any intent or reason to lie about him. In 

fact, the testitnonyshowed that Officer Paxton included in his police reports favorablecomnients· 

about Higginbotham made by an Interviewee, and Officer Farley reminded the grand jury twice· 
- . 

.. that Higginbotham had returned the 127 pound Blue Creek rail that he had received frOtn a raIl 

scrapper and taken to his property. 

-ACCordingly, there was nolegallys1.lfficient evidenceattrial to entitle Higginbotham to 

. any award of punitive damages under syllabus point 4 of Mayer v. Frobe, 40 W~Va. 246,22 S;E. 
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58 (1895). AssliIiling arguendo, that the jury verdict on liability was proper (and forthe reasons 

. . 

set forth previously it Was not), Petitioners submitthatthe actual damages awarded 

Higginbotham more than adequately compensated him and contained sufficient punishment in . 

light of the fact that he presented no evidence of tangible, monetary damage. Thejuty 

. nevertheless awarded $20,000 for out of pocket damages plus $100,000 in general damages for 

emotional distress, annoyance; etc. There was clearly no need for any additional punitive 

damages asthe $100,000 compensatory damages were punitive in nature given that Respondent 

was never arrested, incarcerated, or tried, did not produce any witness to say that his reputation 

had.been damaged, and never saw the first health care provider regarding any alleged emotional 

distress. As a matter oflaw, the $300,000 pooitive damage awatdwas groundless. 

In addition to being groundless, the $300,000 ptinitivedamage award was clearly 

duplicative of thejury's $100,000 emotional distress/annoyancelhumiliation award. "[IJin cases 

where damages for emotional distress are sought, 'a claim for emotional distress without any 

·physical trauma may permit a jury to have a rather open-hand in the assessment of damages. '" 
. . 

Macev. CAMC, 188 W.Va. 57, 422 S.E.2d 624, 034(1992). 
. . 

lbisCourt has cautioned against awarding punitive damages in addition to compensatory 

damages where there was no phySical trauma or treated emotional distress. In cases involving an 

intentional emotional distress claim without physical injury or trauma; this Court has expressly 

held that arty damages awarded for emotional distress necessarily encompasses punitive 

damages; and an additional award for punitive damages would constitute an impermissible 

double recovery. See, e~g., Tudor v. CAMC, 203 W.Va. 111,506 S.E.2d 554, 574 (1997); SyL 

Pt 8, Dzinglski v.Weirton Steel Corp.; 191 W.Va:278;445 S.E.2d 219 (1994); Vandevender v. 

Sheetz, Inc., supra at 694, and Sheetz, Inc~ v. Bowles Rice, 209W.Va. 318, 547 S.E.2d 256 272 
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fu. 14,274-75 (2001). 'While the Respondent's suit was one of malicious prosecution as opposed 

to intentional infliction of emotional distress, this Court has found that a cause of action for 

malicious prosecution is subsumed within a cause of action for intentional infliction of emotional 

distress, with the cause of action· for malicious prosecution being the lesser cause of action. See 

Hines v. Hills[)ept.Store, 193 W.Va. 91,454 S,E.2d385, 391 (1994). 

This Court has also held. an award of punitive damages to be duplicative of emotional 

distress damages in a cause of action for intentional infliction of emotional distress where there 

was no physical injury. Mace; supra. Malicious prosecution is a lesser cause of action than one 

forintentional infliction of emotional distress. Hines,supta. Therefore, logically,ifone cannot 

>obtain hothpunitive damages and emotional distress damages in the more severe cause of action 

where there is no physical injury, onesurelycannolreceive both punitive damages and 

emotional distress damages in the lesset cause of action where there is no physical injury, 

Accordingly, because the jury awarded emotional distress damages without evidence of 

physical injury, punitive damages were inappropriate and duplicative. Petitioners objected to the 

. punitive damage instruction and specifically raisedduplication. (Tr., pp. 963-64.) 

the punitive dilmageawar.'!did not sa~(v Garnes. 

Notwithstanding the fact that there waS no basis for cOnsideration of punitive damages 

artdthat suchan award as permitted by the lower court duplicated the award for emotional 

distreSs,etc" the Garnes factors Set forth abQveand required by this Court to be cOnsidered in a 

de novo review of a punitive damage award mandateovertutning the $300,000 punitive award~ 

,1. petitiiJners·' condudwashal'dty so reprehensible as to support the 
punitive damageawilrd. (Garnes Factor 2) 

The United States Supreme Couff. has held the niost important indicium ofthe 

appropriateness ofa pliilitive damages award is the degree of reprehensibility ofthe tortfeasor's 
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. . 
. '. .' 

conduct,. BMWv.(]ore,517U.S. 559,575 (1996), which is the second listed factot in the 

Garnes listing compiled by the West Virginia Supreme Court. The reprehensibility of a 

tortfeasor'sactionsare determin~ by consideration of the following factots: how long the 
. '. .' 

defendant continued in his actions, whether he was aware his actions were causing or were likely 

tocausehartn, whether he attempted to conceal or covet up his actions or the harm caused by 

them, whetherlhow often the defendant engaged in similar conduct in the past, and whether the 
. . 

defendanUnade reasonable efforts to make amends by offering a fair and prompt settlement for 

the actual hann caused once his liability became clear to him; Games, supra, syl. pt. 3; whether 
'. . . 

· the harm caused was physical as opposed to economic; whether the tortious· conduct evinced an 

indifference to or a reckless disregard of the health and safety of others; whethet the target ·ofthe 

conduct had financial vulnerability; whetheithe conduct involved repeated actions or waS an 
. . 

isolated incident; and the harm was the result of intentional malice, trickery, or deceit, ormete· 
.. . 

accident Boyd v.Gaffoli; supra at 182 (citing BMW v. Gore, supra at 575~577). 
. . . '. 

Furthei'niote, according to the Vnited States Supreme Court, the existence of anyone of 
. . . . . . 

these factors weighing in favor ofa plaintiff may not be sufficient to sustain a punitive damages 

award, and the absence of all of them renders any award suspect.· The Supreme Court further 
'. . . 

instli.lcts that a court should presume a plaintiff haS been made whole for his injuries by 
· . ' . 

compensatory damages, so punitive damages should beawirrded only if the defendant's 

culpability is so reprehensible as to warrant the imposition of further sanctions in addition to . 
. . 

compensatory damages awarded to achieve punishment or deterrence, Id. 

Irtthe present case, the facts simply do not support a $300,000 punitive damage award 
. . .. 

when the Respondent was already awarded $100,000 compensatory damages and $20,000 actual 

· damages when Responderitpresentedno evidence oftangible monetary damage. Petitioners' 
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-actions consisted of an investigation by NS police intotherinliuthorized removal of rail at Blue 

Creek, the reporting of those finding to the Kanawha County Prosecutor's office one month after 
- -

the pOlice department's first involvement in the investigation (June 16, 2000 to July 18, 2000), . 

and approximately one telephone callpermonth to the prosecutor to check the status of the 

matter for interfial NS Police DepartInent recordkeeping. -The NSpolice officers had the 
. -

authority utider West Virginia Code 61-3-41 to investigate criminal activity. There is no _-
. . . . " . .' . 

disputing the fact that the rail at Blue Creek W(l$ being removed by scrapper Charles Chandler 

without authorization frolliNS, which was directly responsible for the rail. 
."' ". 

The.NS officers' actions in investigating therail removal and reporting their findings to a 
. . .' . . . . . . 

. localptosecutor were not likely to-harm to Higginbotham or anyone else who had a legitimate 

reason to be removing, or assisting in the removal of, Blue Creek taiL likewise, the NS police 

officets'actions in investigating and reporting to the local prosecutor were not concealed. Just 

like-any West Virginia deputy sheriff could do, theofficerstook theirinvestigationand reports to 

. -

-the local prosecutor so that he cOuld determine whetherthe sitUation warranted further action • 
. - -

-There is no evidence of any wtongdoingat all on thepart of the NS police officers that, 

-in turn; could be imputed to the NScorporate defendants.-Higginbotham was not "set up." 

There was no evidence that the NS police interitionallyprovided any incorrect infonnation to the 

pros~cutor or grand jury, nor my evidence of any past Wrongdoing on the part of the officers -or 
- - -

thecotporate defendants with regard to~m.y similar sitUations involving. the investigation of 

apparent thefts of property and the reporting of the same to local prosecutors. 

Other factors that figure into this Court's assessment of the reprehensibility question 
- -

equally weigh in the Petitioners' favor. Higginbotham was not physically harmed. The 

Petitioners were hardly indifferent to or recklessly disregarding of the health and safety Mothers, 
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as, rather than attesting Higginbotham and the other scrappers involved in the taking up Blue 

Creek rail, the NS police officers turned over the entire investigation to the Kanawha County· 

Prosecuting attorney for his counsel, independent review, and detennination as to the proper. 

action to take. There is no way that Higginbotham can legitimately contend that the Petitioners .. 

did not attempt to safeguard his civil liberties. The independent prosecutor unequivocally 

testified that he took full responsibility for the investigation and ultimate decisions regarding the 

presentation of the case to a grand jury. (Tr., pp. 405~06.) As Paxton testified, he knew that, 

had he merely arrested Higginbotham from the onset, he would have cost Higginbotham money 

in terms of bonding, etc. Instead,the NS agehts took the matter toa prosecutor to let him 

detennine if there was a case forprosectition. (Tr.; pp. 261;.62; 569.) 

Finally,the prosecutor confirffiedthat he never felt pressured by NS officers to prosecute 

Higginbotham (Tr.,p.p. 3'75~376), and anyllartn Higginbotham experienced as a result of the 

prosecutor's decision to seek grand jury indictments waS not the result of any intentional malice, 

trickery, or deceit on the part of the NS police officers. While there were a couple of errOrs 

contained in the NS police report whichwere then repeated before the grand jury (such as the 

"107 pound" rail instead ofl05 pound rail and reference to Higginbotham instead of Chandler iIi . 

connection witha conversation with suspect Thomas Crawford), the evidence was clear that 

these were mere the result of simple human error, not intentional lies or deceits. No reaSohable 

person could possibly conclude otherwise. 

Under the Supreme Coilrt'smandate that the principal indicium of an award of punitive 

damages is the reprehensibility of the defendant's actions, the award of punitive damages in the 

. case at bar dearly fails. There waS hothing reprehensible about the fact that the NS police . 

officers attempted to do their job as law enforcement officers in order to stop the unauthorized 
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removal of rail in their charge and to report their investigation to a local prosecutor for further 

handling. In fact, these officers should be commended for investigating and reporting suspected 
.. . 

. criminal activity t6 local prosecutors rather than just using their police powers to arrest people at 

will for suspicious behavior. In recognition of this principle, thisCourt has mandated a legal 

presumptionthat every prosecution for crime is founded upon probable cause and is instituted for 

thepurposeofjustice. Mottonv. C& 0 Railway, 184 W.Va. 64,399 S.E.2d 464,467 (1990). It 

is incomprehensible that the pursuit of justice is somehow evidence of reprehensibility. 

i. . There wasno redSoiUlhle relationship hetweenpunitive arid 
compensatory damages. (Garnes Factors 1 and 4) 

. . 

TbeU.S. Supreme Court also emphasizes the ratio ofpUriitive damages to the actual harth 

inflicted on plaintiff BMW v. Gore, supra, 517 U.S; at 580 (citing TXO Production Corp. v. 
. . 

Alliance Resources Corp., 509 U.S. 443,459 (1993). ·In aceordancetherewith,this Court . 

provided in Games, supra, that to pass constitutional muster, a punitive damages award must 
. ' .... . 

bear areaSona.ble relationship to the harmon which it is based,and further provides that where· 
. .. . .. . 

.. the defendant's actions caused Or would likely cause inasimilat situation only slight harnl,the 

damages Should be relatively smalL ld., syl. pt; 3. 
. . . . . .. 

Moreover, in syllabus point 15 of TXO, . supra, this CoUrt held that the outer limitof the . 
. . , . 

ratio of punitive damages to compensatory damages is roughly 5 to I incases in which the 
.. ... . . 

defendimt has acted with extreme negligence or wanton disregard but With no actual intention to 

cause harm and iIi which compensatory damages are neither negligible nor very large. The U.S. 
.. .. . .. .. 
.. . 

Supreme Court has further recognized that "[F]ew awards exceeding a single digit ratio, betWeen· 

punitive and compensatory damages, to a significant degree, will satisfy due process ..... " State 

Farmv. Campbell, 538 U.S. 408, 425 (2003) . 
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In the case atbar, there is initiaIlyno evidence that the Petitioners acted with e~treme 

negligence or wanton disregard. Punitive damages should not even be a consideration in this 

case. The ratio of punitive damages to Compensatory damages awarded in this case illustrates the . 

. lack Of a reasonablerelationship between the two.f{igginbotham did not testify attrial as to any .. 

tangible monetary damages (although in pre-tri~l deposition he testified to $5;000 in criminal 

defense fees). Clearly, the harin which fonnsthe basis of the punitive award iIi this case can 

on1ybecharacterized as "slight." 

For some unknown and inexplicable reason, howeVer, the jury actually awarded 

. Higginbotham $20,000 in actual damages sustained. Even using the jury's actual damage award 

of$20,000f6r cOmparison with the $300,000 punitive damage award gives a tatioof 15 to 1, still 

skewed from the TXO guidelines where there is no <evidence of evil or malevolent intent to hann, 

and still a double-digit ratio where there Was flO eVidence of any actual intent to cause harm. 

Additionally, there was no legal basis for the jury's award of $1 00,000.00 for annoyance, 

emoti.onal distress, damage to reputation,etc. Higginbotham introduced no evidence of anyrcal 

damages hesuffeted. He did not have any physical injUry or treatment for any alleged emotional·· 

distress or mental anguish. He offered no evidence of any financial damage to reputation or loss 

. of his good name. No witness testified that he thought less ofthe Respondent because ?fhis 

indictment or its dismissal. Bepause there is no actual basis for this award, it should not be used 

as a credible predicate multiplier in the Court's review of the excessiveness of the award. 

As noted above, the punitive award is Wholly duplicative of the $100,000 awarded for 

humiliation, annoyance, and damage to teputatioIiarising:fi:om Respondent's prosecution. In 

Campbell, supra, theU.S. Supreme Court struck down a large punitive award on the very same 
. . 

.. grounds that it overlapped with the compensatory award for non-economi c damages,· noting that 
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"-" 

compensatory damages awarded for non-physical injUry already contain a punitive element.· Id. 

at 426, citing Restatement (Second) o/Torts § 908, Comment c, p. 466 (1977): "In many cases 

. in which compensatory damages include an amount for emotional distress, such as humiliation or 

indignation aroused bytbe defendant's act, there is. 0<> clear line of demarcation between 
." . 

punishment and compensation and a verdict for a specific amount frequently includes elements 
. .' ~ .' .' . 

. of both." The compensatory damages awarded Higginbotham Clearly had a punitive element. 

The acfual damage award bore rio reasonable rdationshipwith any harm Respondent suffered. 

3. Norfolk Southern Corporation's financial picture should not 
. have been in evidence. (Garnes Factor 5)· 

. The tritllcourt erred by pettnitting Higginbotham to iIitroduce an SEC report listing the 
. .... '. . '. '.' . . 

. 2006 gross earnings for Norf6lkSouthetnCorporation during cross-examination of Phillip 

. MerilIi, a C~iefEngineer forNS. Merilliiestifiedthathe hadonly seen such reports because he 

is a stockllolder and that he had hoexperience with suchdocumen.ts as an NS engineer. He 
.' . '.' 

. pointed out that he isnot ail accountant. (Tr.,pp. 786-87.) Yet,the lower Court allowed the 

.. document into evidence. (Tr., p. 787.) This ambush,clearly deSigned to pump up apotential 
. . . . .' ..' . . . 

. .' . . .' . 

punitive damage award, gave the jury an opportunity to use the large number of gross earning for 

one defendantto fashion a punitive damage award against all of the defendants jointly. 
. . 

The U.S~ Supreme Court has indicated, however, that great wealth alone, cannot sustain a . 

punitive award. See Campbell, supra at 427-428. further,whileGanies, supra, has indicated 

that thefinahcial position of the defendant maybe relevant, nothing in Garnes authorizes the 

introduction into evidence of corporate dQcumentationthat was never disclosed during 

discovery, nor referenced in any evidentiary listings, nor sponsored by a witness eVen familiar 

with the document in question. Additionally, the individUal Petitioners (paxton and Farley) 

were tihquestionablyptejudiced by this imprOper introduction of the SEC document which only 
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bore in some respect on the financial position ()f one of the corporate defendants. In short, the 

trial court should have excluded the SEC document. 

4. Petitioners did not profit from lIigginbotham's prosecution. (Garnes 
Factor 3) . 

Petitioners did not profit from anyconducf alleged by Higginbotham to be wrongful that 

would justify an award of punitive ~amages to remove such profit. They .clearly did not profit . 

from taking their investigation to the prosecutor who then decided to seek indictments. Al though 

Higginbotham did return the 127 pound rail to Norfolk Southern Railway Company that he had 

received from the scrapper at Blue Creek, the company was entitled to the rail anyway. In any 

event, there was absolutely no evidence of any profiting by the NS Petitioners needing. removal 

byapllnitivedamage award of$300,000. 

5. Nomiscellaheous!actors support an award o/$300,OO() in 
punitive damage~ (Garnes Factors 6-9) 

. . . . .. 

The remaifiing, miscellaneOUS factors cited itt Garnes for courts to coIl$ider in evaluating .. 

the propriety of punitive damage awards do not support the jury's punitive award of $300,000. 

First,Higginbotham's costs of litigating this case could not have been high. '!'here were no 

experts, and no costly expert witness depositions were taken. Second, the Petitioners did nothing 
. . 

that has warranted or resulted in any crimihal sanctions against them. Third, there was never any 
. . 
.' .' '. . 

evidence of any other cases of malicious prosecution brought against any of the Petitioners. 

Finally, this is not a case Where ponitivedamagesare needed to encourage fair and 

reasdrtablesettlements. As Petitioners represented to the trlal court in their post-trial tnotio1lS, 

they made fair offers of settlemettt to Higginbotham prior to and during trial, and they invited 

rtigginbotharn to make a firm settlement demand to them on many occasions. Each of the Garnes . 

factors underscores that the punitive damage awardwas excessive and Q.Ilreasonable. 
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. .. 

F. UpholdiJlg the lower court's judgmenf in tbiscase will resultin a serious 
undermining of West Virginia' law enforcement; . 

Finally, there are serious poliCy implications in play with respect to the lower court's 

denial of the Petitioners' motion for judgment as a matter oflaw and for relief from the award of· 

punitive daimlges;The lower court let stand a judgment of $420,000 jointly against the 

Petitioners because an individual plaintiff, who was never attested, incarcerated or treated for 

aIiyerhotional distress, had his indictment dismissed with the assent of an assistant prosecuting 

• attorney who was not the assistant prosecuting attomeywho obtained the indictment.· The lower 
.. . 

..... . . court let stand ajudgment of $20,000 forexpenses,when the Respondent had notput any . 
. ". 

expenses into evidence. The lower-court let stand ajudgmentof$100,000 for embarrassment, . 

. .. emotional distress, humiliation and mental ~uffering, when the Respondent adIilitted that he had . 
. '. '" 

.. hofsou~t any treatment amIno one testified that they had thought less of him because of the 
.' . : . . . . . 

indictment. And finally, the lower courtlet stand $300,000 in punitive damages, when the 
. . 

. . . . 

evidence showed that the NS police officers, who did not even known the Respondent; didnot 
. . 

artest him butinstead turned over their investigation to the localprosecutor . 

. Ifietl Uncorrected by this Court, the actions of the trial cOurt have ominous repercussions 

for West Virginia laW enforcement.· When an officet,trying to do his job, with no evidence of ill·· ... 
. '." . .' . 

. will to the accused, is left to face a $420,000 verdict, aSerlous chilIing effect occurs on the 
.. . 

willingness to report suspected crimes to localptbsecntots. Any citizen will bereluctantto . 
. . 

. approach a prosecutor with suspected crimihal activiiyiftodo so generates potential liability for 
.' .' . . . '. . '. . 

.. thousands of dollars when the prosecutor thereafter obtains a grarid jury indictment against the .. 

. suspect. Criminal defendants whose prosecutions failfor some reason will have absolutely no . 

reason to.refrain from filing malicious prosecution claims with impunity. 
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. . 

.. ill short, upholding this unfounded verdict against Petitioners would effectively remove 

. . 

. the ''brakes'' on malicious prosecution civil actions and provide those indicted by a grand jury no 

less, who later, for whatever reason, see their indictments dismissed, with a guaranteed jury trial 

on malicious prosecution-claims against anyone proViding inforrhation to a prosecutor of 
. . 

. suspected criminal actiVity~ This carinot be the goal of West Virginia jurisprudence. 

v. CONCLUSION 

For all the reasons set forth herein, Petitioners pray that this Court grant its Petition for 

Appeal, reverse the lower court judgment; and ertter judgment in favor 6fPetitioners. 

Scott K. Sheets, Esq. (WVSB #4344) 
Huddleston Bolen LLP '. 
61 1 Third AvenuelP.O. Box 2185 
Huntington, WV 25722-2185 

Respectfully submitted, 

. NORFOLK SOUTHERN RAILWAY COMPANY, 
NORFOLK SOutHERN CORPORATION, . 
CHARLES PAXTON, and JAMES D. FARLEY 

Phone: (304) 529~6181; Fax: (304) 522-4312 
. Counsel for Petitioners, Norfolk Southern Railway Company, Norfolk Southern 
. Corporation, James D. Farley and Charles Paxton 
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