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JUN I 5 2011 
IN THE SUPREME COURT OF APPEALS OF WES 

FEDERAL EXPRESS CORPORA nON, 

VI INIA 
ROIwnnliffin;lTIIT: 

SUPREME cOUin Of \PPEAlS 
OF WESl VIRGINIA 

Respondent and Petitioner Bel~w, 

v. Supreme Court No. 101590 
(Kanawha 09-AA-l 06) 

ANTHONY ARMSTEAD and 
THE WEST VIRGINIA HUMAN 
RIGHTS COMMISSION, 

Petitioner and Respondent Below. 

SUPPLEMENT TO BRIEF OF ANTHONY ARMSTEAD 

Anthony Armstead, Petitioner, relies on his Petition for Appeal ("Petition"), previously filed 

in this civil action, as his Brief in this matter and incorporates it by reference herein. He submits this 

supplemental brief, pursuant to the Order of this Court, solely to reference a decision of this Court 

issued subsequent to the filing of his Petition. 

W Va. Med. Imaging v. Harrison, No. 101150, 2011 W. Va. LEXIS 34 (W. Va. May 26, 

2011), a recent decision of this Court, reiterated and applied the standards applicable to a circuit 

court's review of the decision ofan administrative agency pursuant to West Virginia Code § 29A-5-

4(g). The lower court had reversed a decision of the West Virginia Medical Imaging and Radiation 

Therapy Technology Board of Examiners ("Board") suspending the license of a radiological 

technologist licensed by the Board. This Court reversed the lower court and reinstated the decision 

of the Board. In doing so, this Court, relying on past precedent, explained the limited nature of a 

circuit court's review of an administrative decision under W. Va. Code § 29A-5-4(g), noting that 

"[t]he 'clearly wrong' and the 'arbitrary and capricious' standards of review are deferential ones 

which presume an agency's actions are valid as long as the decision is supported by substantial 

evidence or by a rational basis." Id. at * 21, slip op. at 15. W Va. Med. Imaging v. Harrison also 

reaffirmed the appropriate approach to a review of an administrative decision: 

"A reviewing court must evaluate the record of an administrative agency's 
proceeding to determine whether there is evidence on the record as a whole to 
support the agency's decision. The evaluation is conducted pursuant to the 
administrative body's findings of fact, regardless of whether the court would have 
reached a different conclusion on the same set of facts." 
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Id. at Syllabus Point 2. 

As discussed in Mr. Armstead's Petition, the Administrative Law Judge ("ALJ") in this case 

"issued a lengthy decision including eighty-six findings of fact and an evaluation of those facts and 

inferences under both a disparate treatment/pretext and mixed motive analysis." Petition at 13. That 

decision was adopted by the Human Rights Commission. In reversing that decision, the Circuit 

Court's order and its limited analysis was inconsistent with the standard of review articulated and 

applied in W Va. Med. Imaging v. Harrison. It wholly failed to "evaluate the record of an 

administrative agency's proceeding to determine whether there is evidence on the record as a whole 

to support the agency's decision" and failed to apply the proper deference to the ALJ and the Human 

Rights Commission which, in the present case, issued a decision that included detailed findings of 

fact which were supported by the evidence of record. Instead, the lower court issued a very brief 

opinion that failed to discuss, let alone evaluate, the ALJ's eighty-six (86) findings of fact and the 

extensive evidence that supported those findings, which were adopted by the HRC pursuant to 

FedEx's administrative appeal. 
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I, ALLAN N. KARLIN, attorney for the complainant, do hereby certify that service of the 

within and foregoing "Supplement to Brief of Anthony Armstead" was made upon the parties 

hereinbelow listed by depositing a true copy of the same in the United States Mail, postage prepaid, 

addressed as follows: 

Mark H. Dellinger 
Joy B. Mega 

Ivin B. Lee, Executive Director 

BOWLES RICE McDAVID GRAFF & 
LOVELLP 

West Virginia Human Rights Commission 
1321 Plaza East, Room 108A 
Charleston, West Virginia 25301 

Post Office Box 1386 
Charleston, West Virginia 25325-1386 

Edward J. Etkeman 
FEDERAL EXPRESS CORPORATION 
3620 Hacks Cross Road 
Building B-3rd Floor 
Memphis, Tennessee 38125 

Paul R. Sheridan, Deputy Attorney General 
Civil Rights Division 
P.O. Box 1789 
Charleston, West Virginia 25326-1789 
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