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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA 

TAMMY MARTIN, DOUG ROW, MARCUS·· 
JOHNSON, JOSEPH FERGUSON, NEIL BAKER, 
STAN FITZWATER, CURTIS BODKINS, . 

. JENNIFER SWIFT, CATHERINE WOLFE, 
CRYSTAl, GRAY~ JAMIE WIDGHTGREEN! 
.rOSE: IG'fTLE, T'll'<JA SHRl-vE~ D-ANNY 
WAGNER, and JOEY KAISER, 

Petitioners/AppeUants, 
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v. CIVIL ACTION NO. 08-AA-132 
Judge Paul Zakaib, Jr. 

BARBOUR COUNTY BOARD OF 
EDUCATION, 

Resp()ndentJ AppeUee. 

FINAL ORDER AFFIRMING DECISION OF PUBLIC EMPLOYEES 
, GRIEVANCE BOARD 

rus matter is before the Court for consideration andjudicial review pursuantto W. Va. 

Code § 6C-2-S. The Appellants appeal from a final decision of the West Virginia Public 

Em'p'loyees GrievaJlce Board ("Grievance Board") dated September30, 2008, which denied their 

grievance regarding changes made to their coaching contracts for the 2008-2009 school year. 

This Court .estabIished a briefing sch.e.:lulc by letter dated December 4, 2008, and the case . . . 

was submitted to the Court for decision on the written briefs nf counsel. 

The Appellants were all employed as coaches during the 2007-2008 school year with the 

Barbour County Board of Education ("Appene~·'). The'Grievance Board decision appealed from 

held the Appellants failed to establish any basis for the relief sought in their grievance. More 
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specifically; the decision found the ApPellants failed to offer any evidence that the Appellee . . 

intended to take action which would predetenni.Jie the outcome of any hearing that could be 

requested by the AppeIiants regarding the coaching compenSation schedule adopted by the 

Appellee for the 2008-2009 school year. 

The Appellants' ·contracts are issued and, siglled on an annual basis and are issued in 

accorCUU1ce with 1;;:-;: Va. Code § l8A-4-16. The Superintendent, in reviewing the 2007-2008 

coaching contracts, decided to analyze coaches' pay from seven different coUnties in the region ill ... 

an effort to propose a more equitable salary schedule for all coaches. The issue was placed on the. 

Appellee - Board of Education's January?, 2008, agenda. At the January 9, 2008, meeting, the 
. , ~ . 

Appellee voted to approve the compensation plan for coaches prop~sed· by the Superintendent. 

. Although not required, the Superintendent intended to afford notice of the new 

compensation plan and the opportunity to request a hearing regarding the same to each employee 

affected by the change. The Appellants argue that because the Appellee had aiready voted to 

adopt the coaching co~pensation schedule proposed by the Superintendent for the 2008-2009 

school year, the outcome of any heanng requested by the Appellants was predetermined by 

Appellee. 

Appellee's Motion to Strike 

The Appellee filed a Motion to Strike along with its brief in response to the petition for . 

. appeal filed in this case. The Appellee's motion states that the Appellants included many matters 

. in their brief which were not contained within the administrative record. The Appellee requests 

iliat the Appeilarrt5' briefin support of the pe~ition for appeal be stricken, or in the alternative, 

that the matters and arguments identified by the Appellee as not part of the administrative record 

be stricken. 



After reviewing the Appellee's motion an~ the Appellants' response to the same, this 

Court finds all matters. identified in the Appellants' brief which are not supported by the 

admini~trative record are ORDERED stricken, and the same were not conSidered by the Court in . 

formulating this opinion and final order. 

Court's Conclusions and Orders 

Aft~r a careful independent review of the record and all assignments of error set forth in 

the petition for appeal, this Court concludes the. Grievance Board's final decision in this case is 

neither clearly wrong based upon the substantial, reliable and probative evidence of record, nor 

contrary to applicable law. Additionally, the decision is not arbitrary, capricious, or characterized 
, , 

by an abuse of discretion or a clearly unwarranted exercise of discretion: 

Code § 6C-2-5; Randolph County Bd OfEduc. v. Scalia, 182 W.Va. 289, 387 S.E.2d 524 (1989); 

Martin v. Randolph County Ed. OfEduc., 195 W.Va. 297, 465 S.E.2d 399 (1996). 

Therefore, the Court hereby ORDERS the final decision of the Grievance Board is 

affirmed in its entirety and incorporated by reference herein, and this case, is DISMISSED AND 

, ' 

STRICKEN from the docket of the Court. The Court FlJRTHER ORDERS that a certified 

copy of this Final Order be sent to all,parties or counsel of record and to the Grievance Board. 

The Court notes the objections and exceptions of all parties aggrieved by the Final Order 

.. '#- . 
Enter this.26. day of A~gust, 20W. 



Attachment 2 

DECISION OF THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD 

DATED SEPTEMBER 30~ 2008 

. '. t :... 

Tanimy Martin, Doug Row, Marcus Johnson, Joseph Ferguson, Neil Baker, Stan Fltzwater, Curbs 
Bodkins, Jennifer Swift, Catherine Wolfe, Crystal Gray, Jamie Wright Green,Josh Kittle, Tina 
ShrIver, Danny Wagner, and Joey Kaiser, . . . 

Grievants 

v. Docket No. 2008-1 178-CONS 

Barbour County Board' Of Education, 

Respondent. 



THE PUBLIC .EMPLOY!::ES GRIEVANCE BOARD 

TAMMY MARTIN, et al. 
Grl~vants, 

v. 

BARBOUR COUNTY 
aOf\RtroF EDUCATION, 

'. Respondent. 

Docket Nq,' 2008 .. 1178-CONS 

DECfSION 

Grlevants1 were employed as coaches for the 2007-2008 school year. Grievant 

M~rtln was also employed as Athletic Director for the school year. Theyflled this grievance' 

on February 7, 2008, alleging: 

. We are' members of the coachfng staff at.varlous Barbour Coun'ty Schools. We 
were denied our due proCess rights when olJr coaching contracts were changed by 
the Barbour County Boardof Education. " 

For rellefthe Grievants seek -to be affordedpropar due process, as required by WV Code, 

before 9IJr contracts are changed," 

A Level 1 conference was held on February 26,2008. Grievants were represented 
" . 

. by Mary Snelson •. West Virginia Education Association. end Respondent was represented 

by Gregory Bailey, Esq .. BOWles Rice McDavid Graff & Love. TheSuperintendant's 

. Designee denied the grievance on March 21 ,2008. flnding that the Respondent intended 

to notify the Grievants and afford theh1 a hearing on the issue of the change -In. 

compensation and that the GrJevantshad prejudged the out~ome of ~uch hearing. The 

•. ,., . .,. ......... -_. _-v_;~·,;.,".· •• ,'.·""' ...... "" . .:II: ... ·..-:.> .. ~ ...... .,~,::~ ... ~ ... ·nHI~ ... ·~ ... _~ .................. ~·-..... __ ""'"~·~.".,;.·.:.~r."'" ... _ ..... ___ .... _______ , ____ ._ ...... __ 
, . 

lDoug Row, Marcus JQtmson, Joseph Fergus, Neil Baker, Stan FitzvJater, Curtls 
Bodkin5,' Jennifer SwIft, Catherlne Wolfe, Crystal Gray, Jamie Wright Green, Josh Kittle, 
Tina Shriv&r, Danny Wagner, and ,Joey Kaiser. Sarah Harris was a Grievant at level 1. 
Upon her notification that she wished to withdraw her appeal to Level 3, she was dismissed 
as a party to this action on July 9,2008. 



parties agreed to waive Level 2 mediation. and submit this case to Level 3 on the record' 

below. The case became mature for decision on July 7,2008,- , 

Synopsis 

Grievants assert they are entitled to due process before they are deprived of 

properiy and liberty Interests by' reducing the salary supplement for some of the 

extracurricular coaching contracts. They assert that because the Respondent voted ,fa 

acceptttll~coach;ng compensation schedule proposed by Supe-rlntendent Lundeen forthe 

2008-2009 school year; ResP5mdent has pred~terrnined the outcome of any he'arlng that 

may be requested by Grievants on that issue. At the tower level, Grievants asserted this 
. . . . 

, was purely a legal Issue and elected to present very limited testrmonyfrom Grievant Martin 
, . 

who outfinedseverallssues the Grievants had with the coaoh compensation schedule 

which was created end adopted by the Respondents. 

Respondent argues that all coaching contracts arefssued and slgn.ed on an annuaf 

basis. Because of this; the Respondent Is free, to offer contract terms oli an annual basis 

as part of the process In an effort to obtain mutual agreement, and employ~es are free, on 

an ann ual basis. to agree to such tenns or forgo performing the extracurricular assignment. 

No no~lce or hearing on the issue isrequfred, yet Respondent was' going to provid e both 

notice and the opportunity to request a hearing on the issue for those who would be, 

'f;lffect~d. Respondent also asserts that simply voting tpacoept the new compensation 

plan does not Indicate It has predetermined the outcome of any such hear1ng on the Issue. 

After a detailed revIew at the entire record, the undersigned Administrative Law Judge 

makes the following F!ndIngs of Fact and denies Grlevants' claim. 

l 
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Findings of Fact 

. 1. Grievants were employed by R~pondents as coaches, except for Grievant Martin 

who served not only as coach but also as the Athletic Director, for the 2007~2008 .. 

scho~1 year. 
. . 

2. Griave.!lts· contnictswere IS8UGd inaccordance\NUf': VVVA. GODE §18A-~-16, \,','i1ich . 

requIres .the terms of such contracts to be mutually agreed upon Py the employee 

and the county ~oard o( education. thereby allowing county boards of educ::ation to 

... offer contract tenns on an annual baslsw~lila allowing employees to either agree to 

. such terms or furgo performing the extracurrioular assIgnment. 

3. In reviewing the 2007~2008 coa~hrng contracts, Superintendent' Lundeen 

. detennlned there appeared to be no rational basis for the salaries provided in the 

contracts. 

4. . SuperintsndentLundeen reviewed and analyzed coaches' payfrom seven different 

counties In the region. 

5. Basad on her an~lysls, Superintendent Lundeen derived a calculation matrix to 
attemptto make tha coaches' salaries more equitable. Her proposed compensation 

schedula reflected an Increase of approximately $15,000 In the total amount 6f 

. co£!lpensatlon to be paid to coaches . 
. .. 

6. The issue of coaches' compensation was p!ace<:I 011 the Barbour County Board of 

Education's January 9, 200B, agerlda t• which was posted. 

7. At the Board meeting on that evening, the Board· voted to approve the 

extracurricular coaching compensation plan established by Superintendent 

Lundeen. l 
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8. Superintendent Lundeen intended to afford the Grievants notice and a hearing on 

the issue. 

·10. There was no.testlmony by Grievants concernIng the effect the .new compensation 
. . 

. plan \vould have on their c..0achin[J sBJanes, . 

In nOndISCjp!l~ary .cases, Grievants bear the purden of proof by a preponderance . 

of the evidence. 156 CSR.1 §156-1 .. 3. Grievants In thIs cas.a pres~nted very limited 

evidence at the lower level. While it is their burden,' no testimony was solicited conc.eming 
. . 

. what. fmpact. jf any. the new compensation· schedule would have on theIr indivIdual 

coaching compensation . contracts. ··/n addition, no evidence was presented to Indicate 

Respondent had predetermined the outcome of any poten~al hearing on the matter. 
. . 

. Grievants assart they are entitled to due process before they are deprived of 
. . . .' . 

property and liberty Interests. and due process requires a hearjng before action is taken . 
.. .. . 

to alter or eliminate their Jobs. They rely on Lavendar v. McDowell County Board of 

Educat;on, 174 W.Va. 513, 327 S.E.2d691 (1984), arguing that boards of education are 

to conduct a IIdetached and independent hearing on the reasons for a proposed transfer." 

They 99 on to assert that If the decisIon is already made, the employees have baen 

prejudged and the hearing would be me~ningless. 

Grievants' coaching contra~ts are Issued and executed on an annual baSis. The 

. Grievance. Board has consIstently held that the requirements of W.V A. CODE §18A-2-7 

need not be observed in reJatlon to contract terms that are subject to mutual agreement, 

including even telTT'ls that provide for ten:ni~~tlon without noti!!e and hearfng. See· 

stephens v. Wayne County Board of Education, Docket No. S9-5D~1 03 (May 28, 1999), 
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vvhlle county boards. <?f education are required to observe the procedural" 

requlrem~nts of W.Va, Code §18A-2-1. under cert3ln' circumstances in relation to 

extracurricular.' contracts, this sta~te relatas to procedures that must be observed In 

r01atbn to ihe asslgnnis'nl, promotion, demotion or suspension of school personnel. The 
. . 

te!"l't1ination of a coachIng contract, leaving Intact the underlying teaching contract, is 

regarded as a transfer as a result of the alteration of the 'n~ture of an employee's 

responsibilities .. Smit~v. Board of Educ., 176 W.va. 65, 341 S.E.2d. 685 (1~85). 

The present case does Involve a transfer, and since the coaching contracts are 

issued and signed on an annual basis, W.Va. Corie §16A4-16 requires that the terms of 

such contracts be mutually agreed upon by the employee and ·the county board of 

education. It foHows that county boards of education are free to offs r contract terms on an 

,annual basis as part OfthB process to obtaIn mutual agreement. Employees are free, on . 

an annual basis, to agree to.such terms orforgo perfonnlng the extracurricular assignment. 

The Grievance Board considered a similar Issue In the case Teter, e(al. and 

Hoover, etat. v. Pendleton Courr/y Board ofEduc., Docket No .. 95~3B.178/179 (September 

4'.1996), affirmed by the Kanawha ,County Circuit Court, Civil Action No. 96-AA~143 (Jury 

8, 1998). In' reter, the Pendleton County Board of Education, faced with financial 

constrain1s, voted on December 5, 1994, to approve a coaching compensation schedule. 

that reflected' a reduction In compensation for aU coaches. The affected emproyees were 

notlfled ofthe new compensaUon schedule and afforded a right to a hearlng before the 

Board. The Grievants in that cass. asserted that the December 5, 1994, vote by the Board 

·to approve the compensation schedule served to prejudge the oufcome of the hearing to 

which they believed they were entitled. The Grievance Board held that because there was 
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" " " 

no evidence that the Board Intended to determine the outcome of any hearing that may be. 

requested, prejudgement did notocC(jr. 

, In the present case, no ,evidence was presented that the Respondents Intended to 
", 

pre.determine the outcome. of any hearlng Ehal may be requested. Superfntendant Lundeen 

testified ,she Intended to notify 111e" parties and allow them an opportunity to r9Qu$st a 
" , 

< - '. 

hearing. Absent any evidence to the contrary, it cannot be assumed the Respondent 

predetermined the-Issues. County boards ofe~ucatlon have the authorttyto consider and 

approve" a" compensation schedule that will" be offered for fhe performance of 

" extracu nicuJar'ooachlng contracts durlng the next ensuing schoof year. Such a course of " 

actio n does nof amount to prejudgement. The Respondents Elre free to exercise discretion 

111 making decisions upon any 'hearing requested, Il.1cluding a decision to modify the 

proposed compensation schedule. 

Conclusions of Law 

1. In nondisolpUnary 'cases, Grievants bear the burden of proof bye preponderance 

of the evidence. ,156 CSR 1 §156~1-3. 

" 2. The Grievance Board has consl~tenUy herd that the requfreme-nts of W.VA. CoDe 

§1 BA·2 .. 7 need not be obs8Nad in relation to contract terms that are subject to 

mutual agreement, Including even terms' that provide for termInation without notice 

and hearIng. See Stephans v. Wayne County Board of EducatIon, Docket No. 99-

3. While count}! boards of education are required to observe the procedural 

requirements of W.VA. CODE§18A.2-7 under certain clrcumstences In relation to 

exiracurricufar contracts, this statute rerates to procedures that must be observed 
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in reJation to the assignmen~, promotion, demotion or suspension of school 

personnel. 

4. The terminatlon of a coaching contract, leaving intact the. underlying teaching 

contract, Is regarded as a transfer as a resu~ of the alteration of the nature ofari . 

employee~s responsibilities. Smith v. Board of Educ., 176 W.Va. 65, 341 S.E.2d. 

685 (19B5): 

5. W. VA. C9DE §18A-4-16 requires that the terms of extracurricular coaching contracts 

be mutually agreed upon.bythe employee and the county board ofedueation. 

6.' . Absent evidence that a board of education intended to predetennine the outcome 

of any hearing that may be requested, prejudgment has not occurred. Teter, et al. 

and /-{oOV(Jr, e-t al. v. Pendleton County Board of EdIlG., Docket No. 95-36M 178/179 

(September 4. 1996), affinned by the Kanawha County Gircutt Court. Civil Action 

No. 96-AA·143 (July 8,1998). 

7. County boards of aducaUon :have the authority to consider· and approve a coach 

compensation schedule that will be offered for the performance of extracurricular 

coachIng contracts during the next ensuIng school year. Such course of action 

does not amount to prejudgment. 

8. Grievants did not maettheir burden. 

,- Any party may appeal this Decision to the Crrcuit Court· of Kanawha County. Any 

such appeal must be filed withfn thirty (30) days of receipt of thIs DecJslon. See W. VA. 

CODE § 5C"2M 5. Neither the West VirginJa Public Employees qrlevance Board nor any of 

Its Administrative Law Judges Is a party to such appeal and should not be so riamed. 
. . 

However1 th~ appealing paf'o/ isrequlred by W. VA. CODE§ 29A-54(b) to sarvB'~ copy of 
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the appeal petition upon the Grievance Board. The Civil Action number should be Included 

so thatthe certified record can be properly fiJed 'with the circuit court. See also 156 C.S.R. . ' 

"t r;: r.i "0 (?Qno'l 
.. ~." ~,JH""" .f« 1.'(~: .• 

WHEREFORE, based upon the foregoing, the g~evance Is DI:NIED. 

Date: September 3D, 2008 

'~a~~bgiP 
Wendy A. ~amPbelJ 
Administrative Law Judge 

l 
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THE WEST VIRGINIA PUBLIC EMPLOYEES 
GRIEVANCE BOARD 

TAMMY MARTJNr at al. 
Grievants, 

v. , Docket No. 2008 .. 117S..cONS 

BARBOUR COUNTY BOAR.O OF EDUCATION, 
Respondent 

CERTIFICATe OF SERVICE' 
, .. bs. 

I 

, THE UNOERSIGNED certifies the attaohed DECISfON has' been sent to the 
follOWing persons and addresses by United States Certified Mail. postage prepaid: 

rv1ary Snelson 
WV Education Association 
PO Box 1066 
Jane Lew, WV 26378 

Dr. DeEdra Lundeen, Superintendent 
Barbour County Schools 
105 S. Railroad Street . 

, Phftlppl, WV 26416 

By United States Mail, postage prepaId: . 

Tammy Martin 
Rt 3, Box 276AB 
PhlUppf, WV 26416 

Doug Row 
Rt 4. Box 287A 
Philippi, WV 26416 

, . 
Marcus Johnson' 
PO Box 3 
Philipp!, WV 26416 

",fOSf:3pfl Ferg,tl~~on 

Rt 4. Box 585 
Phlrfppl, VN :26416 

1 

, Gregory W. Bailey. Esquire 
Bowles, Rice, McDavid, Graff & Love 
7000 Hampton Center. Suite K ' 
Morgantown. WV 26505·1720 

Nell Baker 
Rt 2, Box 149B 
Belington, WV 26260 

Stan Flfzwater 
PO Box514 
Belington, WV 26250 

Curtis Bodkins 
116 .. 6th Street 
Belington, 'IN\) 26250 

RR 1, Box 140· 
Belington. WV 26250 



Catherine Wolfe 
. Rt 2, Box 56 

MoatsvU/e. WV 26405 

Crystal Gray 
Rt 1. Box 282 
Moatsville. WV 26405 

Jamie Wright Green 
Rt 1, Box 301~G 
Phlflppl. WV.25416 

Josh Kittle . 
. 99 Horseshoe Drive 
Philippi, WV 26416 

Tina Shriver 
Rt 2, Box 93J 
PhlUppr, WV 26416 

DannyWagner· 
Rt 1, Box 330 
Moatsville, WV 26405 

Joey Kaiser 
Rt2, Box 180 
Belington, WV 26250 

fled sent this the 30th day of September. 2008. 
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CERTIFICA TE OF SERVICE 

I, hereby certify that the foregoing Petition for Appeal of Tarruny Martin et al. was served 

on all parties in this matter by mailing a true copy thereof to their counsel ofrecorcIin thi~atter, 

on December , 2010, as follows: 

Gregory W. Bailey, Esquire 
Bowles, Rice, McDavid, Graff & Love 
70000 Hampton Center, Suite K 
Morgantown, WV 26505-1720 
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