
Myron Boggess, and ZOI] JUL j 0 PM I: 45M\lVWP PLLC 
William Gill, individually and 

in their capacity 'as representatives of 
 JUL 1 2 2013 
Charleston Firefighters named in Exhibit 1, 


RECEIVED 

~laintiffs and Petitioners, 

v. ' Civil A~tlon No.: 12~MISC-I 19 

Honorable James C. Stucky 


City of C);u~r1eston, 


a West Vii~aMuniCipa1 Corporation, 


Defendant, 


-and 

Matthew P. J~ckson, Eric E. Kinder, 
and Victor E. Sigmon, in their capacity 
as Commissioners of the Firemen's Civil 
Service Commission of the City of Charleston, 

Respondents. 


ORDER 


On the 22nd day of April 201"3 came the parties by and through th,eir counsel all pursuant 

to the Motion to Dismiss filed on behalf of Matthew P. Jackson, Eric E. KiDder, and Victor E. 

Sigmon, i.D their capacity as Commissioners of the Fireme,n'~ Civil Service Commission of the 

City of Charleston. ,The Court, after the reviewing the memoranda of law submitted the parties, 

and iIi <?ral' argument, does hereby make the following findings of fact and conclusions oflaw. 

1. On the 4th day of February, 2012, Plaintiff's filed this action with the Circuit 

Court of Kanawha County, West Virginia. 

2. On the 23rd day ofNovember, 2011, Myron Boggess, William Gill, and all oth~ 

Firefighters at Local 317 of the International Association ofFirefighters of the City of Charleston 
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filed a Petition to reinstate the correct hourly wage for Firefighters with Firemen's Civil Service 


Commission ofthe City ofCharleston. 


3. In that Petition, Plaintiffs alleged that on November 7, 2011, the City of 


Charleston unilaterally changed the method of calculation of the regular hourly, rate by which 


they were paid and that change ' resulted in -a reduction of pay in the amount of $1.83 per hour 


which is used to calculate overtime pay. 


4. On the 26th day of January, 2012, a special ID:eeting of the Firemen"s Civil Service 


Commission ofthe City ofCharleston was held in order to hear the Petition that had been filed. 


5. The initial portion of the hearing before the Commission was limited solely to the 


isSue of whether the,Commission ha:djurisdiction pursuant to'W.Va. Code §§8-15-11 and 8-15­

25 to hear and rule upon the claims that were being presen~: 


6. Pursuant to the provisions W.Va. Code §§8-15-11 and 8-15-25, the jurisdiction of 


the Commission is limi~ed to certain defined areas. As it relates to the grievance claims that 


were set fox:fu, in the Petition brought before it, the Commission could only hear ,and rule upon 


the petition if the allegations involve the removal, discharge, suspension, or reduction in rank or 


pay ,of ~y particular firefighter. 


7. The evidence presented for the Commission on the 26th day,ofJanuary, 2012, was 
;., 

uncontradicted that none of the Plaintiffs had been removed, discharged, suspended, had been 

reduced in rank, or that any other disciplinary action had been taken or was pending against 

them. 

8_ The Commission only has jurisdiction and powers conferred upon it by statute 


and has no inherent jurisdiction or powers. Pugh Pugh GH' v. PoHcemen's Civil Service 


Commission, 214 W.Va. 498 (WV 2003) and Legg v. Smith, 181 W.Va. 796 (WV 1989). 
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9. After the presentation ofevidence, exhibits, and argument, the Commission on the 

26th day ofJanuary, 2012, by a vote of2 to I, held that the Commission did not have jurisdiction 

to hear the grieyance claims pursuant to W.Va. Code §8-15-11 and W.Va. Code § 8-15-25. 

10. .In this civil action, Plaintiffs set forth a complaint for damages and a petition for a 

Writ of Mandamus. As it relates to the Firemen's Civil Service Commission of the City of 

CharlestoI4 Plaintiffs assert that the Commission should assume jurisdiction in this matter, hold a 

full evidentiary hearing,· and hold.a hearing pursuant to part VII, 7.02, and part VIII of the Rules 

and Regulations of the Firemen's Civil Service Commission of the City of Charleston .. Plaintiffs 

assert that the Commiss~on was in error, when it ruled on the 26th day of January, 2012, that it 

did not have jurisd.icti~n to hear the cla:ims of the Plaintiffs. 

11. W.Va. Code §8-15-1 et seq. controls matters under which the Commission can 

act Pursuant to the provisions of the W.Va. Code §§8-15-] 1 and 8-15-25, the jurisdiction of the 

Commission is limited to certain defined areas. As it relates to the Plaintiffs' claims in this 

matter, the Commission was only permitted t<;, hear matters that involved the removal, discharge, 

suspension, or reduction in rank. or pay of any particular individual. 

12. The evidence presented before the Commission, on January 26, 2012, was 

uncontradicted that none of the ·Plamtiffs had been removed, discharged, suspended, or had been 

reduced in rank, or that any other disciplinary action had been taken or was pending against 

them. 

13. This Court finds that the West Virginia Supreme Court decision of Darlington v .. 

. Magnum, 192 W.Va. 112 ('WV 1994) is controlling on the issue of whether the Commission had 

juri~diction to hear this matt~. In Darlington, the County Commission of Raleigh County had 

begun to take out of deputy sheriffs' salaries a premium for healthcare. The deputy sheriffs 
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. argued that such charges effectively resulted in the reduction of their pay and under the 
provisions ofW.Va. Code §7-14-17, which is virtually identical to the civil service provision the 

. . 

Commission was required to operate under whlch is found under W.Va. Code §8-15-25. The 


west Virginia Supreme Court found that the language of W.Va. Code §7~14-17 related to 


disciplinary ,proceedings instituted against deputy sheriffs and the tern:i "reduction in wages" 


found in that Code section was used as a part of a-group of disciplinary actions that cannot be 


, taken without affording a.deputy sheriff the procedural rights contained in the statute. ,. 

14. In this matter. none of the Plaintiffs were removed, discharged, suspended, or 


reduced in rank, no disciplinary action had been tal<;en against them or was pending against them 


by the City of Charleston Fire Department, and none of the Plaintiffs had disciplinary actions 


threatened against them by the City of Charleston Fire Department. 


.15. For the above reasons, the Court finds that the Commission properly found that it 


did not .have Jurisdiction to hear the clahns of the Plaintiffs in this matter pursuant to the 


provisions ofW. Va. Code §§8-15-11 and 8-15-25. 


16. It is hereby ORDERED and ADJUDGED that the Motion to Dismiss filect by 


Matthew P. Jackson, Eric E. Kinder, and Victor E. Sigmon, in their capacity as Commissioners 


ofthe Firemen's Civil Service Commission of the City of Charleston is hereby GRANTED. The 


exceptions and objections ofthe Plaintiffs are preserved. 


ENTERED this ~ day of_---'0"f-4l',.~L..A1-,j__,2013. r l 

~hlU' l ,J~.~
Jam . C. Stucky, Judge . 
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Presented by: 

Arden J ) 
Pauley rry, P 
.P.O. Box 286 
Charleston, WV 25330-2786 
(304) 3.42-6000 Phone' 
(304) 342-6007 Fax 
Counsel fo.r Matth~ P. Jackson, Eric E. Kinder 

-

and Vic;tor E. Sigmon 

Thomas V. Flaherty, Esq. (WVSB #1 3) 
Kurt E. Entsminger, Esq. (WVSB #. 30) 
Caleb P. Knight, Esq. (WVSB #11 34) 
Flaherty Sensabaugh Bonasso PLLC 
200 Capitol Street 
P.O. Box 3843 
Charleston, WV 25338-3843 
Counsel for Defendant City 'ofCharleston 

~~232~ 
Patrick Ie. Maroney, Esq. (WVSB # 8956) 
Maroney, Williams, Weaver & Pancake, PLLC 
608 Virginia Street, East 
Charleston, WV 25301 
Counselfor Myron Boggess and William Gill .. 


", .'. 

..4-' .. ." .. . .::. .. .... .'~.,"• '. It· 
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CNil Act!p~.N9. 1'4."Mi~;..tt9 
Judge James.C:. snicky 

.ORDER 

~CQJJ;#~$~y.jew.~.d.j4~.Plm-~· Moij.~p: tq :aeyi$~,Y Nt¢r ·Ql ~~:Ild J.udgr.n~m 

:Uiidet'1tul~.$4~)au:d.'$:;9'(e,l)YI.t~J;e,w:PlainQ:ffs:' ~e~kr¢li~(froPl~ o(tbis·Cpu.rt'!?9r~e1i!5.:n) 

"Order ·gmntIDg.sumtilary'jU~eDft():the:OdendantCit¥(}ftharlestQn,datecfOetooer7y'2tJf3;, 

·tfup: (ii}gtaer dlSiriis@1,g:$.4atbewia<iksoll; EneKirtde~~andNietQtE',SI~t)nm theircapacity 

~,,~~~iE~;~f~t$,diYltSeryloeCb$Wi~l: :f~~:f~~"iIareli 


Ul.'PllCQp:sid:~tiOl:l Q.f:'t4~J?bUntiffs~tnQtjop,tIijs G.oiir(do,¢$l1eJ;ep:Y':QRIlg~ Jhat the 

Plaintlffs·1;Monoo'to Iteyis~A1ter orAmend Judgment.mrder Rule 54(Q)~d S9(eJ be DENIS])~ 

The Clerk'Shaltprovicle'aeel1fin~d ooP¥ of this Qrder to.atlcaunselorre~Q'rd. 

Enfet'tmsiDrderthe:30th day d:f:Octohex:,2013. 

flo .ora<e" James C. Stll~ky" Judge 
Thfu~enth Judicial Circuit 
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