IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

No.: 16-0670
IN THE MATTER OF: ' ' | L _E J
THE HONORABLE STEPHEN O. CALLAGHAN :
JUDGE-ELECT OF THE 28™ JUDICIAL CIRCUIT | DEC 28 20i6
‘-j ’ ORY L. PERRY 1. CLI
wiio. SUPREME CGUI;TI Rog “::rpms B
RESPONDENT’S BRIEF

Lonnie C. Simmons (W.Va. .D. No. 3406)

DITRAPANO, BARRETT, DIPIERO,

MCGINLEY & SIMMONS, PLLC

P.O. Box 1631 :

Charleston, West Virginia 25362-1631
(304) 342-0133

Ionnie.simmons@dbdlawfinm.com
Counsel for Respondent Stephen O. Callaghan




< .2 g =

Questions Presented

A,

TABLE OF CONTENTS

Whether the Judicial Investigation Commission (JIC) and the Judicial
Hearing Board (JHB), which only have jurisdiction to hear matters
involving a “judge,” asrepeatedly stated throughout the West Virginia
Rules of Judicial Disciplinary Procedure (WVRJDP), acted outside of
their jurisdiction by proceeding against a “judicial candidate,” who

wasnotyetajudge? .......oviit i e

Whether the free expression of opinion and use of parody or rhetorical
hyperbole in a campaign flyer as well as the truthfulness of the facts
asserted therein is protected fully by the First Amendment, nullifying
any attempt to punish a judicial candidate for alleged ethics violations

for exercising this fundamental constitutional right? . .................

Alternatively, in the event some of the alleged ethics provisions
survive constitutional strict scrutiny and some of the violations are
found to be proven, whether the recommended sanctions are far in
excess of the sanctions issued by this Court and by other jurisdictions

1 STMILAT CASEST & o e v v v eee e et ettt et et tie e et

The JIC and the JHB, which only have jurisdiction to hear matters
involving a “judge,” as repeatedly stated throughout the WVRJDP,
acted outside of their jurisdiction by proceeding against a “judicial

candidate,” whowasnotyetajudge ..........c..veviirinieiain

The free expression of opinion and use of parody and rhetorical
hyperbole in a campaign flyer as well as the truthfulness of the facts
asserted therein is protected fully by the First Amendment, nullifying
any attempt to punish a judicial candidate for alleged ethics violations

for exercising this fundamental constitutional right ..................

-1i-

.................................................

................................................

...............................................

...........................

.........................................................

..... 1

..... 1

1




VL
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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA
No.: 16-0670

IN THE MATTER OF:
THE HONORABLE STEPHEN O. CALLAGHAN
JUDGE-ELECT OF THE 28™ JUDICIAL CIRCUIT

RESPONDENT’S BRIEF
'L Questions bres;anted |
| A.

Whether the Judicial Investigation Commission (JIC) and the
Judicial Hearing Board (JHB), which only have jurisdiction to
hear matters involving a “judge,” as repeatedly stated throughout
the West Virginia Rules of Judicial Disciplinary Procedure -
(WVRJIDP), acted outside of their jurisdiction by proceeding
against a “judicial candidate,” who was not yet a judge?

B.

" Whether the free expression of opinion and use of parody or
rhetorical hyperbole in a campaign flyer as well as the
truthfulness of the facts asserted therein is protected fully by the
First Amendment, nullifying any attempt to punish a judicial

- candidate for alleged ethics violations for exercising this
fundamental constitutional right?

C.

Alternatively, in the event some of the alleged ethics provisions
survive constitutional strict scrutiny and some of the violations are
found to be proven, whether the recommended sanctions are far
in excess of the sanctions issued by this Court and by other
‘jurisdictions in similar cases?

I Statement of the case

On July 18, 2016, the JIC issued a FORMAL STATEMENT OF CHARGES against

Respondent Stephen O. Callaghan, alleging as a result of one campaign flyer that was mailed once,




he had vioiated Rule 4.1(A)(9), Rule 4.1(B), Rule 4.2(A)(1), Rule 4.2(A)(3),’ Rule 4.2(A)(4), and
Rule 4.2(A)(5) of the West Virginia Code of Judicial Conduct (WVCJIC) and Rule 8.2(a) and Rule
8.2(5) of the West Virginia Rules of Professional Conduct (WVRPC). (J OINT EXH]BIT No. 2).

- On August 15, 2016, Respondent filed _his.-»veriﬁed ANSWER denying he had violated any of the
ethics rules cited. (JOINT EXHIBIT No. 3).

At the heaiing held on November 21, 2016, Respondent, Brad Heflin, who is an account
executive for Rainmaker, Inc., retained by Respondent to assist him in his campaign, a.nci the
Honorable Judge Gary L. Johnson'téstiﬁed. On ﬁovember 29, 2016, the JHB issued a 42-page
RECOMMENDED DECISION. ‘In this RECOMMENDED DECISION, the JHB dismissed two
of the counts—alleged violation of WVCJC Ruie 4.1(B), and WVRPC Rule 8.2(b)-as redundant. See
Or&er, November 30,2016. After analyzing the facts and the applicable law, the JHB recommended
that Respondent be censured as a judicial candidate, suspended from practicing as a lawyer and '
serVing as a judge for a concurrent period of one year, fined $15,000, and ordered to pay the costs of

the proceeding for violating three provisions of the WVCPC and one provision of the WVRPC?

'On November 3, 2016, based upon the motion of Petitioner Judicial Disciplinary Counsel
- without objection from Respondent, the JHB entered an order dismissing the alleged violation of
Rule 4.2(A)(3). ' : '

’In this BRIEF, Respondent will cite to certain factual and legal conclusions reached by the
JHB in its RECOMMENDED DECISION. Respondent respects the JHB and recognizes the JHB
is an entity created by this Court consisting of judges and lay people, whose main concern is making
sure judges live up to the high standards required under the WVCJC. Respondent fully intends to
abide by these standards and denies he has violated any of them. However, it is apparent the JHB,
rightly or wrongly, took great offense to the campaign flyer at issue in this case and its findings and
conclusions consistently are written in the harshest manner against Respondent.

' The JHB’s hypertechnical reading of the flyer, which, if the JHB had its way; should have
been written as a press release for Judge Johnson touting his interest in helping to implement child
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On November 30, 2016, Respondent filed his objections tq this ruling, assertiné the JIC and
J HB lacked jurisdiction over a “judicial caﬁdidate” .who was 'no.t a j.udge, challenging the
constitutiox_xalig both facially and as applied of the ethics rules cited, and objecting to the harshness

of the sanctions rccommepded, which are far in excess of any prior decisions from this Court as well

as being inconsistent with case law from other jurisdictions.

In the November 21 , 2016 hearing, the folloWing relevant facts were developed, consisting
of testimony and a JOINT EXHIBIT Notebook submitted 5y the parties.

Respondent graduated from West Virginia University in 1988, and fromv the Thomas M '
Co<.)ley Law School in 1994. (Hearing Tr. 7-8). After being admitted to the West Virginia State Bar’
in 1994, Respondent joined his small family run law ﬁrfn with his wife Julia Callaghan, in Nicholas

County, where they handle a variety of real estate, criminal, mineral rights, and civil issues. (Hearing

trafficking laws rather than a political ad for Respondent, and the tone of some of the JHB’s findings

and conclusions reflect a very negative attitude against Respondent and in favor of Judge Johnson,
who had a long and distinguished judicial career. For example, in Conclusion of Law No. 42(e), the
'THB states, “As Judge Johnson powerfully testified at the hearing, what could he do consistent
with the Code of Judicial Ethics once he was falsely charged by Respondent of playing his fiddle
while Rome burned?” (Emphasis added). The obvious answer is he could have made speeches, used
social media, robocalls, and any other communication system to respond to the political speech
contained in the flyer.- Political speech is supposed to engender more, not less, political speech. In
the Aggravating Circumstances section of the RECOMMENDED DECISION, the first aggravating
factor cited by the JHB is “Respondent had a selfish motive, his desire to defeat Judge Johnson,
which motivated the conduct which the Board has determined violated both the Code of Judicial
Conduct and the Rules of Professional Conduct.” (Emphasis added). Are there any members of this
Court who selfishly in their hearts sought to defeat their opponents instead of running for some more
noble reason? .

While Respondent respects the JHB and the considerable effort the JHB exerted in putting
togetherits RECOMMENDED DECISION, in this BRIEF, Respondent is obligated to note where
the JHB’s findings and conclusions were not supported by the facts or the law.




Tr. 8-9). In fact, Re‘spondent isa _third generation Nicholas County lawyer. (Hearing Tr. 62).
Respondent also served as the municipal judge in Summersville and city attorney in Richwood.
(Hearing Tr. 9-10). Prior to the pfesent case, Respondent had never before been the subject of any
legal ethics investigation. (Hearing.Tr. 103). |

In March or April 0of 2015, Respondent decided he was going to run to be elected as Nichotas
County Circuit Court Judge. (Hearing Tr. 10). Prior to this election, Respondent had never before
run for any elected office. (Hearing Tr. 60). His opponent was incumbeﬁt Judge Johnson. (Hearing
. Tr 1'1). As anyone who has run for elected office knows, running a successﬂﬂ campaigh involves
alot of work. Respondent explained how in May, 2015, prior to hiring Rainmaker, Inc., as a political
consultant to assist with his campaign, he ran small ads in the newspapér, developed a social media
campaign, attended many spaghgtti or bean dinners, engaged in bluegrass picking sessions,
participated in parades, and handed out footballs to meet as many Nicholas County voters as possible.
(Hearing Tr. 60-61). |

Some time in December, 2015, Respondent ﬁet and spoke with Brad Heflin, who is an
account executive employed by Rainmaker to retain their services to assist him in this campaign.
(Hearing Tr. 15). Mr. Heflin testified that in the course of his profeésioﬁal career, he had been
involved in at least four judicial campaigns and was familiar with the WVCJC. (Hearing Tr. 69-70).
Prior to creating any campaign materials for Respondeﬁt, Mr. Heflin explgined his normal practice
is to have a survey conducted “to ascertain the mood of the electorate and to test any issues that we
think may come up.” (Hearing Tr. 72). |

Mr. Heﬂin explained how a market research survey helps to identify the issues and concerns

of the voters that should be addressed in the campaign materials to be created:




Well, a survey is -- number one, we want to test the attitudes
and opinions and the mood of the electorate. And we also want to
determine what the level of investment the candidate may need to
make if they have significant name identification issues, if there any
issues out there regarding a particular thing that may have happened
in the community. You want to know -- you might ascertain people's
opinion on it.

You know, it's important to do tliat because, you know, if you
don't -- if you don't have the resources to test your messaging, you
- know, you're just kind of flying blind. (Hearing Tr. 94).

Before putting the poll questions together, Mr. Heflin conducted research into what
information he could find regarding Respondent and Judge Johnson. (Hearing Tr. 72-73). Once this
research was completed and the questions were finalized, Mr. Heflin retained the services of a
company to conduct an automated market research poll. (Hearing Tr. 79). “A market research poll
is designed to study the opinions and attitudes™ of the group being studied. (Hearing Tr. 79). Mr.

Heflin specifically and unequivocally denied that this was a push poll, which is not designed to study

the attitudes of people, but rather is designed to persuade.’ (Hearing Tr. 79). The response to

*The JHB did not appear to understand the differences between a market research poll and
a “push poll.” In fact, in footnote 5 of its RECOMMENDED DECISION, the JHB implies that
the market research survey was a push poll, at least with respect to the question about President
Obama. Because this implication came as a complete surprise to Respondent, attached to this
BRIEF is an affidavit from Mark Mellman, who is the President of the American Association of
Political Consultants (AAPC). Attached to his affidavit is the AAPC “Statement on Push Polling”
and a Marketing Research Association paper entitled “Push polls’~Deceptive Advocacy/Persuasion
Under the Guise of Legitimate Polling: MRA Position Paper.” As Mr. Mellman explains, the AAPC
refers to push polls as persuasion polls because they are not used to measure public opinion, but
rather are intended to persuade the person called about a particular position. Although Petitioner
- does not assert that the survey conducted was a “push poll,” Respondent wanted to make sure the
Court had available to it this information so that the final decision issued does not repeat the same
mistake made by the JHB.

Furthermore, while “push polls” are rejected by the members of the AAPC as improper and
unethical and are illegal under W.Va.Code §3-8-9(a)(10), this Court has never addressed any
convictions under this statute. Respondent was unable to find any “push poll” criminal conviction
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Question No. 6--“If the election for Circuit Judge We;e held today, would you vote for Gary Johnson
of Richwood or étex./e Callaghan 6f Sunnnersville?”—demonstrated Respondent had a chance of
winning this el¢ctionv because the results were within the margin of error. (Joint Exhibit No. 6).
* According to Mr. Heﬂin; “[T]he race was a dead heat in the beginning.” (Heariné Tr. 88).

This autqmated survey was conducted January 28 through 30, 2016. (Joint Exhibit No. 6, at
faxed page 9). A review of the questions. reveals positive statements were made regarding
Respondent and Judge Johnson as well as negative statements. After providing either a positive or
negative stéteménf; the same question about who the pérson Would vote for would be repeated to sée
how the addition of positive or negative information impacted the pérson’s voting decision.

For the survey, 22,000 numbers were called, only 3,9 1A9 calls were answered by a human, and

only 834 people actually answered the initial question. (ld; aI page 27). It is not disputed that
| Respondent had final approval for all of the survey questions. (Hearing Tr. 85-86). Question 9B in
this survey stated and asked, “Gary Johnson is lockstep with Barack Obama’s policies. While
" Nicholas County was losing coal jobs to Obama’s policies, Johnson was the only West Virginia judge
invited to the Obama WHte House to pé.rﬁcipate in junket highlighting issues of importance to
President Obama.” If the person taking this automated survey remained on the 1ine for this question,
such person was asked to state.whether this assertion was a major concern, some concern, no real
(;oncem, ordon’tknow. Only 354 peoplg aﬁswered this question. (Joint Exhibit No. 6, at faxed page

29).

in any other jurisdiction, most likely because this statute, as well as W.Va.Code §3-8-1 1(c), which
criminalizes false political speech, are unconstitutional on their face. Similar statutes criminalizing
false political speech around the country have been addressed and found to be unconstitutional and
invalid. Commonwealthv. Lucas,472 Mass. 387,34 N E.3d 1242 (Mass.Sup.J.Ct. 2015); 281 Care
Comm. v. Arrieson, 766 F.3d 774, 785 (8th Cir.2014).; Susan B. Anthony List v. Driehaus, 574
Fed.Appx. 596 (6" Cir. 2014); Susan B. Anthony List v. Driehaus, _ U.S. _ ,1348.Ct.2334,189
© 1.Ed.2d 246 (2014);Susan B. Anthony List v. Driehaus, 45 F.Supp.3d 765, 771 (8.D.Ohio 2014);
Rickert v. State Public Disclosure Commission, 161 Wash.2d 843, 168 P.3d 826 (2007); Magda v.
Ohio Elections Commission, 58 N.E.3d 1188 (OhioCt.App. 2016). :
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* Mr. Heflin explained why this question was included:
Well, I'm expressing an opinion here, and it's an éditorial statement.
The people of Nicholas County need to be aware of what their elected
officials are doing in public office, and part of that is presenting that
- argument to the voters. (Hearing Tr. 81).

Aé aresult éf the research and the survey results; Raiﬁmakef created five separaté campaign
flyers designed to address issues and concerns of the Nicholas County voters. All five flyers were
approved by Respondent. (He_aring Tr. 40). The flyers were mailed after early voting started. There
was no intent on the partof Respondent to delay the mailin.g of the flyers so that Judge Johnson would
| ﬁot have any bpportunity to respond to them. (Hearing Tr. 42-43). One flyer entitied “Children are
out most precious resource,” introduced Respondent as a family man and a champion for children.
(Joint Exhibit No. 27). Another flyer entitled “Sometimes, changes are necessary,” discussed
Respondent’s plans to aggressively target drug abuse. (Joint Exhibit No. 28). A third flyer entitled
“Drug courts are curbing drug crime and addiction,” touted Respondent’s plan to use the drug courf,
which had not yet had any graduates in Nicholas County, to help address drug abuse. (Joint Exhibit
No. 29). A fourth flyer entitled “There’s a hidden price to Justice mNichola;s County,” criticized the

imposition of fees for juvenile drug court.* (Joint Exhibit No. 30).

“In Conclusions of Law Nos. 12 through 21, the JHB analyzed the content of these additional
campaign flyers and found some of the assertions to be inaccurate. Respondent was never placed
on notice prior to the hearing that the substance of these additional flyers was going to be included
in the charges leveled against him. Respondent added these flyers to the record to demonstrate '
Respondent only referenced the President Obama flyer once and to place that flyer in the context of
his overall campaign, which is the procedure followed in cases from other jurisdictions seeking to
punish a judge or judicial candidate for political speech. However, ultimately, the JHB concluded
while certain assertions in these other flyers may have been false and misleading, such assertions
were the result of negligence and, therefore, cannot be the basis for any alleged violation of the
WVCIC, which requires intentional acts.




1t is in this context, where Respondent’s campaign flyers were designed based upon the

concerns reflected in the market research survey, that the campaign flyer at issue should be viewed.
This flyer, entitled “Ba.raék Obama & Gary Johnson party at the White House....” on the front has
a photoshopped irﬁage of President Barack Obama on the left, appearing to be holding a mug of beer,
beside a photoshopped image of Judge Gary Johnson, with multi-colored streamers falling around
their images. (Joint Exhibit No. 1). The back of this flyer is headed “While Nicholas County loses
hundreds of jobs.” Below that heading is the following in what appears to be a pink slip:
LAYOFF NOTICE

While Nicholas County lost hundreds of jobs to Barack Obama’s coal

policies, Judge Gary Johnson accepted an invitation from Obama to

come to the White House to support Obama’s legislative agenda. That

same month, news outlets reported a 76% drop in coal mining

employment. Can we trust Judge Gary Johnson to defend

Nicholas County against job-Killer Barack Obama? On May 10,

Put Nicholas County First. Vote for Steve Callaghan. * (Bold in

original).

The front of this flyer is a colorful and humorous way of getting across the message that Judge
Johnson attended an event at the White House. Clearly the photoshopped images, the fake streamers,
the fake beer, and the use of the word “party” is intended as parody and not intended to be taken
literally.® The idea that the President of the United States would “party” with a Nicholas County

 Circuit Court Judge is ridiculous on its face. A boring way of saying the same thing would be “Judge

SIn Conclusion of Law No. 23, the JHB found the alleged violation of WVCIC Rule
4.1(A)(9) was proven and later in Conclusion of Law No. 45, the JHB also found the redundant
alleged violation of WVRPC Rule 8.2(a) similarly was established. In Conclusion of Law 45(a), the
JHB took this photoshopped image literally and held it was materially false and misleading. In
Conclusion of Law Nos. 33 and 37, the JHB simply asserts the front of the flyer cannot be
considered as parody or rhetorical hyperbole. The JHB’s analysis is inconsistent with the First
Amendment cases cited later in this BRIEF and reflects an arbitrary notion of what parody and
rhetorical hyperbole mean. :




Johnson attended an event at the‘White House.” Thus, the fact that Respoﬂdent used poetic license,
parody, or rhetorical or visual hyperbole to convey this message not only is protected by the First
Amendment, but also is not a f_alse statement because ‘it is not intended to be taken literally.

The JHB in Finding of Fact No. 20 states this flyer “falsely stated that Judge J oﬁnson partied
at the White House with President Obama who had invited him thel_:g to support President Obama’s
legislative agenda that had a negative impact on the coal industry resulting in the loss of jobs in
Nichqlas County.” Cleaﬂy the flyer speaks for itself and just as clearly it does not say what the JHB
asserts. The flyer simply says judge Johnson attended an event at the White House at a time when
Nicholas 'County lost hundred’s of jobs due to President Obama’s coal policies.® The fact that Judge
J ohnéon attended an event at ‘the White House is true, the fact that this meeting was held in
connection with part of President Obama’s legislative agenda is true, the fact that this visit occurred
at a time when Nicholas County was losing jobs is true, and the assertion that these jobs were being

lost due to Presiderit Obama’s coal policies simply is a statement of opinion held by some people.’

6In Conclusion of Law No. 23(b), the JHB asserts the phrase “While Nicholas County lost
‘hundreds of jobs” is materially false. The record fully supports the fact that Nicholas County has
lost hundreds of jobs in recent times. (JOINT EXHIBIT No. 6, articles attached). The suggestion
that this fact-based assertion is false is not supported by the record. The JHB further asserts there
is no connection between Judge Johnson attending the event at the White House and the loss of
Nicholas County jobs. Once again, the voters of Nicholas County, and not the JHB, are the people
who have the right to decide whether Judge Johnson’s visit to the White House at a time when
Nicholas County was losing jobs is relevant or of any significance. If it were up to the JHB, only
the facts the JHB deems are connected could ever be asserted in a campaign flyer or ad. Thankfully,
the First Amendment allows for much more breathing space than that suggested by the JHB.

. In Conclusion of Law No. 25, the JHB asserts all of the statements in the flyer are statements
of fact, and not opinion. Respondent respectfully disagrees because whether or not Nicholas County
. lost jobs due to President Obama’s coal policies is a statement of opinion. Furthermore, voters are
free to arrive at their own opinions on whether they liked or disliked Judge Johnson attending an
event at the White House at a time when Nicholas County was losing jobs. Finally, in footnote 12,
the JUB asserts “almost nothing in the *Obama’ flyer is fact-based.” This assertion simply is false,
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The flyer does not say that Judge Johnson’s support of President Obama’s legfslative agenda caused
the loss of coal jobs in Nicholas County.?
Respondent provided the folldwing testimony regarding this flyer:

For the purposes and intent of the flier, it's not -- it's just like mein bed
with Hillary Clinton. It's not meant as true or false; it's meant as a
parody/hyperbole....

The flier states an opinion that J udgé Johnson was at the White House
at a conference at a time' when Nicholas County was hurting....

The opinion stated in the flier is that he is at a conference or an event
or accepted an invitation from the White House -- was at the White
House when Nicholas County was in bad shape. Some people might
think that's a great thing; some people might not agree with that. But
it's up to the voter to read the flier, if they do at all, and make up their
own mind.... : ~

I saw it as I believe it was intended as Judge Johnson had
touted his visit to the White House, so we just parodied that visit.- And
let the voters decide if they think it was a good time for him to be at
the White House or not.

(Hearing Tr. 38, 44, 59, and 63).

as demonstrated by the undisputed facts stated above. -

8 footnote 10 of the RECOMMENDED DECISION, the JHB rejects this common sense
analysis of this flyer and claims the interpretation offered by Respondent is “preposterous.”
Respondent respectfully disagrees with the JHBs analysis on this point. Quite frankly, the JHB does
not give any credit to the voters of Nicholas County, who are fully capable of considering all of the
political speech available and conducting their own review ofthe relevant facts before making a final
decision. .

Even more ridiculous is the assertion in footnote 11 that Judge Johnson may have violated
the WVCJC if he had turned down the visit to the White House. While little is gained by engaging
in such a hypothetical discussion, Respondent respectfully submits there are no prohibitions in the
WVCIC that would have prevented Judge Johnson from declining this visit to the White House.
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Respondent further noted the public already had access, through news articles and Judge
Johnson’s own Facebook posts, of the speniﬁc reasons why Judge Johnson attended an event at the-
White House. (Hearing Tr. 58; see also Joint Exhibit No. 5 and the articles attached thereto). In fact,
B Jndge Johnson touted his visit to the White House as part of his campaign. (Hearing Tr. 59). Mr.
Helflin also concurred that any voter wanting more specific information on Judge Johnson’s visit to
the White House would have access to the same public materials he had found when he conducted
his research. (Hearing Tr. 98-99).

Mr. Heflin explained his view of this campaign flyer:

Photoshopping was used to basically -- we were trying to create

a parody - to create a piece of --something humorous and something

that would help create the theatre of the mind we were looking for.-

And what we did is we took two images -- two separate images of

~ these two individuals and created -- put them in what is obviously not

a real background.- This is not meant to be a depiction of an actual
event. (Hearing Tr. 97). s

Mr. Heflin denied that this campaign flyer yinlated any provision in the WVCJC and further
stated if he had thought this flyer was in any way improper, he never would have used it. (Hearing
Tr. 99).

The JHB asserts in Finding of Fact No. 25 that Respondent took these “two wholly unrelated
events”Judge Johnson attending a child trafficking seminar at the White House at a time when.
Nicholas County was losing jobs—and incorporated them as part of the market research survey.
Respondent respectfully submits it is up to the voters to decide whether these “two wholly unrelated
events” have any significance to them in making their decision on which candidate they decided to

support. Moreover, the JHB consistently reads a more sinister purpose in to the flyer when the flyer,

on its face, can be viewed as a criticism of Judge Johnson attending an event at the White House at
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a time when Nicholas County was losing jobs attributed, in part, by some people to President
Obama’s coal policies. Whether Judge J ohison was attending a White House event to learn about
child trafficking or any other policy agenda, the Nicholas County voters had the right to form their
own opinions on whether he should have attended the White House event when Nicholas County was
suffering so many jobs lost in the coal industry. Thus, it is up to the voters, not the JHB, to decide
whether these two events are “wholly unrelated.”

On May 5, 2016, on or about the day this paﬁiqular campaign flyer was sent out, Respondent
received a telephone call from Petitioner criticizing this flyer and demanding that Respondent take
immediate action. That same day Petitioner and Respondent exchanged emails with each other.
(JOINT EXHIBIT No. 6, Exhibits B, C, and D). Respondent complied with all of Petitioner’s
requests, including the removal of the flyer from Facebook and agreeing to run several radio ads a
total of eight times over a three day period. (Hearing Tr. 52). The radio ads stated:

If you received a mail advertisement recently from Steve Callaghan,
Candidate for Nicholas County Circuit Judge, showing Judge Gary
Johnson visiting the White House, please understand that the specific
characterization of the White House visit may be inaccurate and
misleading and should not have been sent containing the inappropriate
information. Candidate Callaghan apologizes for any
misunderstanding or inaccuracies. This message paid for by
Callaghan for Judge 2016, Wayne Young, Treasurer.” (Joint Exhibit
No. 17).

Petitioner explained to Respondent in the email exchange:

You have also agreed to run four radio ads saying the same thing
‘tomorrow and four on Saturday or Monday during prime listening
times. You should provide me with the radio ad and a list of times
when it is to run. If the Facebook post and radio ads are sufficient
I will not open a judicial ethics complaint against you. If you fail

to promptly take action or fail to take appropriate action I will pursue
the violations contained in the Code and the Rules by initiating a
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complaint against you. (Emphasis added). (JOINT EXHIBIT No. 6,
~ Exhibit B).

" Thus, Petitioner specifically told Respondent ifhe took these immediate actions, which he did,
Petitioner would not open a j;udicial ethics action against him. In other words, Petitioner believed
these remedial measures were suﬁicient to address whatever concerns ‘Petitioner had with this one
caimpaign .ﬂyer. These initial assertions stand in sharp contrast to the position asserted in
PETITIONER’S BRIEF, in which Petitioner now secks to persuade this Court to suspend
Res.pon.deﬁt from earning any livelihood for two whole years.

In his May 5, 2016 email response to Petitioner, sent at 7:02 p.m., Respondent explained he

already had t;lken the following actions:

1. Removed all imaées/tags of the advertisement from his campaign Facebook page;

2. Notified Rajnmakef of the issue;

3. Issied a statement on his campaign Facebook page apologizing for any
misunderstanding that may have been caused by the mailer and acknowledging the
mailer was inappropriate; and

4. Arranged to run aradio spét prior to the election apologizing aﬁd admitting the mailer

was inappropriate. The ad was placed on a station that covers Nicholas County and
was scheduled to run four times per day, for two days. The radio station was

“Respondent did everything Petitioner asked him to do, and he did so very quickly. Asa
result of Respondent’s corrective actions, the JHB found in Conclusion of Law No. 44 the alleged
violation of WVCJIC Rule 4.2(A)(5) was not proven. Despite this finding, the JHB nevertheless
found in Conclusion of Law No. 43 that Respondent had violated WVCJC Rule 4.2(A)(4), for failing
to take reasonable measures to ensure that other persons do not undertake on behalf of the candidate
activities the candidate is prohibited from taking. Respondent took full responsibility for his
campaign, the market research survey, and all of the campaign flyers. Respondent reviewed and
approved everything. -Mr. Heflin did not take any action that was not otherwise approved by
- Respondent. When Respondent received the call from Petitioner, he then quickly took all of the
measures suggested and informed Mr. Heflin about what needed to be done. There simply is no
evidence in this record remotely supporting the JHB’s conclusion that Respondent somehow violated
WVCIC Rule 4.2(A)(4). :
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instructed not to run these ads in the middle of the night. (JOINT EXHIBIT NO. 6,
Exhibit C)." '

Respondent also described what actions Judge Johnson and/or his supporters took in
' connection with this flyer:

The Johnson campaign -- I described before--they got their
mileage out of this flier.- When it came out, they called me a liar even
though it's not iritended as a lie or to be misleading. And then when
the retraction came out, on Judge Johnson's campaign Facebook page
they formed what I called the Callaghan lynch mob, and they called me
a liar, dishonest, unethical, despicable, dirty politician -- just anything
you can think of.- So they got their mileage, not only out of the flier
but out of my retraction in calling me all those names.

But I'm thick-skinned.- I can take that. ] was just going to keep

working until the day before the election. That's what I did. But they

-- and, in fact, I think I would've beat Judge Johnson by more votes

without that flier because of the negative reaction that it got and the

negative comments that were created from it. (Hearing Tr. 65-66). -
In addition to Respondent’s quick actions to alleviate the concerns expressed by Petitioner,
Respondent also testified at the hearing that he regrets all of the controversy generated by this one

campaign flyer. (Hearing Tr. 66-67).

"%In explaining why he acted so quickly, Respondent further noted in this email:

When we talked you indicated that these actions would be an
acceptable manner to resolve this issue informally.

[ am taking these actions [in] order to resolve this issue.

If a complaint is filed despite my corrective actions I do not intend
these actions to be taken as any admissions and I reserve all defenses.
You indicated that unless this action is taken it would result in a
formal complaint.

I have tried in good faith to comply with your directions. (/d.).
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1. Summary of argument
| The WVRJIDP, which are the rules adopted by this Court delegating what authority the JIC
and JHB have, limits the jurisdiction of the JIC and JHB to “j}ldges.” The WVCIC, which are the
ethics rulés adopted by this Court, ai)plies to judges and judicial candidates. Based upon the language
used by this Court in these rules, the JIC and the JHB have not been délegated jurisdiction to
investigate and prosecute éthics actions againstjudicial candidates who are not judges. Jurisdiction
cannot be based on the ir pari materia rule of statutory construction because under these facts, this
doctrine supports the conciusion that the JIC and JHB lack jurisdiction over judicial candidates who
are not judges. Similarly, the various rules and cases from this Court cited do n;)t provide a basis for
jurisdiction in this case. | |

Under the strict-scrutiny test, respondents have the burden to prove that restriction on political
speech is (1) narrowly tailored to serve (2) a compelling state interest. In order for respondents to
show that an ethics rule is narrowly tailored, they must demonstrate that the rule does not
unnecessarily circumscribeAprotected expression.

For WVCJC Rule 4.1(A)(9) and WVRPC Rule é.l(a) to survive strict scrutiny in the context
oqulitical speech, the following general factors must be considered in narrowly tailoring these ethics
rules:

1. Opinion, parody, and rhetorical hyperbole are protected by the First Amendment and
cannot be used as the basis for seeking ethics sanc’aons against a judicial candidate or

lawyer,

2. The asserﬁon of multiple facts, which may or may not be related to each other and
which may or may not be misleading or cause misleading inferences, are protected by
the First Amendment and cannot be used as the basis for seekmg ethics sanctions
against a judicial candidate or lawyer;
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3. The negligent assertion of a fact that objectively is false is protected by the First
 Amendment and cannot be used as the basis for seeking ethics sanctions against a
judicial candidate or lawyer;

4. Ifthe communicatioﬁ conveys an inaccuracy, the communication as a whole must be
analyzed to determine whether the “the substance, the gist, the sting” of the
communication is true despite the inaccuracy. If the gist or sting of the
communication is true, then the communication is protected by the First Amendment
and cannot be used as the basis for seekmg ethlcs sanctions against a judicial
candidate or lawyer; and

5. Only the assertion of material facts that knowingly are false or that are expressed with ‘
: reckless disregard for the truth of such facts can be the basis for ethlcs sanctions
against a _]UdlClal candidate or lawyer.

The remedy for speech that is false is speech that is true. This is the ordinary course in a free
society. The response to the u'nfeasoned is the rational; to the uninformed, the enlightened; to the
straight-out lie, the simple truth. The more modern recitation of this longstanding and fundamental
principle of American law was recently articulated by Frank Underwood in House of Cards: “There’s
no better way to overpower a trickle of doubt than with a flood of naked truth.”

Based upon this narrow application of WVCJC Rule 4.1(A)(9) and WVRPC Rule 8.2(a),
Respondent either has asserted statements protected by the First Amendment as opinion, parody, or
thetorical hyperbole or that are objectively true or that are substantially true. Similarly, because the
alleged violations of WVCIC Rule 4.2(A)(1), and WVCIC Rule 4.2(A)(4), are based upon the same
campaign flyer, these rules also were not violated. Thus, all of the charges levelled against
Respondent must be dismissed as a matter of law.

The majority of similar judicial campaign code violation cases have resulted in fines, public

reprimands, and/or censures against judicial candidates for engaging in materially false political

speech. The recommendation of a one- or two-year suspension of Respondent’s law license, under
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these facts, is far in excess of the sanctions imposed by this Court in other cases as well as the
sanctions imposed in other jurisdictions and would have a devastatingly chilling effect on lawyers
pondering the idea of running for a judicial office. | | |
IV. Statement regarding oral argument and decision
The Court previously determined this case will be argued on January 10, 2017, pursuant to
, Rﬁle 20 of the West Virginia Rules of Appellate Procedure. Due to the serious constitutional issues
raised, Réspondent respectfully submits the decision should be auth(;red by a Justice rather than being
relegated to 2 memorandum decision. | | |
V. Aréument A‘
A.  The JIC and the JHB, which only have jurisdiction to hear
matters involving a judge,” as repeatedly stated throughout the
WVRJIDP, acted outside of their jurisdiction by proceeding
‘against a “judicial candidate,” who was not yet a judge
The WVRJDP, which are the rules adopted by this Court delegating what authority the JIC
and JHB have, limits the jurisdiction of the JIC and JHB to “judges.” The WVCJC, which are the
ethics rules adopted by this Court, applies to judges and judiciai candidates. Thus, the jurisdictional
question presented is whether the JIC and the JHB have jurisdiction to pursue an ethics action against
a judicial candidate when there is no dispute the WVRIDP clearly covers only judges. As will be
discussed below, Respondent’s jurisdictioﬁai argument is identical to the jurisdictional argument
asserted by the JIC in In re: Edward Kouhout, No. 15-1190. However, despite the lack of any
amendment to the WVRJIDP since the Kouhout decision, the JHB and the JIC in this case decided to
adopt a contrary position fo the argument they previously assertéd.

~ Respondent initially raised this jurisdictional issue in a PETITION FOR A WRIT OF

PROHIBITION filed on November 9, 2016. When the Court issued an order on November 15,
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2016, refusing to grant the rule to show cause, Respondent then filed RESPONDENT’S MOTION
TO DISMISS FbR LACK OF JURISDICTION before the JHB on £hat same daie
| In the November 18, 2016 order, the JHB denied RESPON])ENT’S MOTION TO

DISMISS FOR LACK OF JURISDICTION, concluciing the WVRIDP and the VWVCPC had to
be read in pari materia to conclude the HC and JHB have jurisdiction over judgés an;l judicial
' candidaies. The JHB also baséd tlns decision on some publishe& and unpublished decisions by this
~ Court and finally asserted Respondent’s argument wq_uld lead to the absurd result that one set of rules
applies to judges while another set applies to judicial candidates. Resporident respectfully submits
a the assertion of jurisdiction in this casé is contrary tb the specific rules adopted by this Court, cdntraxy
' to the case law cited, and does not lead to any absurd result. |

The JHB relies heavily on Manchin v. Dunfeé, 174 W.Va. 532,327 8.E.2d 710 (1984), for the
proposition that to fill in the blanks to stretch the jurisdictional authority of the JHB and the JIC to
include judges and judicial candidates, the rule of statutory construction known as the doctrine of in
I;ari materia must be applied Stated simply, this argument would have the WVRIDP and the
WVCIC read together to reach the conclusion that somehow the JHB and the JIC have jurisdiction
over judipial candidates; despite the specific language in the WVRIDP to the con&ary.

Actually, Manchin fully supports Respondent’s argument that the JHB and the JIC léck
jurisdiction. In Syllabus Point 3 of Manchin, this Court held:

In the interpretation of statutory provisions the familiar maxim
expressio unius est exclusio alterius, the express mention of one thing
implies the exclusion of another, applies. |
As applied in the present case, when this Court defined “judges” in WVRIDP Rule 2 as

“Anyone, whether or not a lawyer, who is an officer of a judicial system and who performs judicial

functions, including but not limited to Justices of the Supreme Court of Appeals, Circuit Judges,
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family court judges, Magistrates, Mental Hygiene Commissioners, Juvenile Referees, Special
Commissioners and Special Masters,” the failure to include “jﬁdipial candidate” in this definition
must be deemed to be intentional. Furthermore, the definition chosen by the Court does not provide
any general words that could be stretched to inclﬁde “judicial candidates.”
Because the repeated use of the word “judges” throughout the WVRIDP is consistent, clear,
and una;nbiguous, Syllabus Point 4 of Manchin similarly supports Respondent’s arguments:
“The rule that statutes which relate to the same subject should
be read and construed together is a rule of statutory construction and
does not apply to a statutory provision which is clear and
unambiguous.” Syllabus Point 1, State v. Epperly, 135 W.Va. 877,65
S.E.2d 488 (1951). o
There is nothing émbiguous about the Court’s definition of “judges” iﬂ the WVRJDP. The
Court could not have made it any clearer that although judicial candidates were included in the
WVCIC, they were not covered by the WVRIDP, from which the JHB and the JIC obtain their
jurisdictional authority.
Finally, in discussing the application of the in pari materia doctrine, this Court noted, “The:
rule is most applicable to those statutes relating to the same subject matter which are passed at the
. same time or refer to each other or amend each other. A diminished applicability may be found where
statutes are self-contained and have been enacted at different periods of time.” 174 W.Va. at 536, 3.27
S.E.2d at 714. After applying this analysis, the Coﬁrt in Manchin concluded the statutes at issue were -
sé].f—contained and could not be read in pari materia.
According to this Court’s website, the WVCIJ! C originally was adopted on Octobcr_21, ll992., '
effective January 1, 1993, and was extensively amended by order issued November 12, 2015. In
contrast, the WVRJIDP were adopted May 25, 1993, and became efféctive July 1, 1994. Significantly,

the WVRIDP have never been amended since they were first adopted and, in particular, were not
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‘amended in 2015, to be consistent with any changes made in the WVCJC. Because the WVRIDP and

the WVCJC were adopted at separate timgs and each are self-contained, the doctrine of in pafi
materia smply is inapplicable under these facts.

The JHB also relied upon some decisions by this Court to support its junsdlcnonal ruling.
In Kouhout, a lawyer who was not a judge, but was a candidate for a Monongalia County Circuit
Court Judge position, was being investigated for certain alleged violations of the WVCJ C. Inabrief
filed on December 9, 2015, with this Court entitled JUDICIAL INVESTIGATION
COMMISSION’S MOTION FOR INJUN CTIVD &/OR DECLARATORY RELIEF, the JIC
argued the word “candidate” was not mcluded in the WVRJDP and, therefore, the JIC lacked any
mechanism for seeking immediate relief. On December 21,201 5, this Court entered an unpublished
order holding, without citing any authority, “The Judicial Investigation Commission is requesting that
this Court make factual determinations in this matter on the basis that the Judicial Hearing Board has

-no jurisdietion to considér disciplina& charges against candidates for judicial office who are not
‘pr.esently sitting judges....Upon consideration, the _Court is of the opinion that the Judicial Hearing
Board does have jurisdiction to hear disciplinary charges against candidates for judicial office.” How
the Court reached this legal conclu%ion, based upon its own WVRIDP, is not made clear in this
unpublished order.

The fact that the JHB and the JIC have exercised jurisdiction over a judicial candidate in
Kouhout, 2 lawyer who committed unethical acts while he was still practicing law and before he was
glected as ajudge in Matter of Karr, 182 W.Vé. 221,387 S.E.2d 126 (1989), and a former judge who
no longer was ; judge by the time the JHB and the JIC acted in West Virginia Judicial Hearing Board
v. Romanello, 175 W.Va. 577, 336 S.E.2d 540 (1985), does not answer the question raised in the
present case. The cases cited do not provide anyone with a rational or reasoned explanation as to how
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the JHB and the JIC have any jurisdiction over a judicial candidate. It is not clear from these cases
whether or not ﬂ;e speciﬁé delegation of authority argument raised in the present case was ever.
briefed 6r_argued in these other cases.

in denying Respondent’s motion, the JHB cited .Rule 1.11 of the WVRJDP. While Rule 1.11
certainly delegates general authority to the JHB and the JIC to investigate, prbsecute, and make
recommendations regarding possible sanctions againsta judge, who violated the WVCJC, this general
delegation of authority cannot be the-basis for expanding jurisdiction over judicial candidates, who
are not mentioned in the WVRJIDP." |

‘The problem with relying on the general language used in Rule 1.11is that the WVRIDP
,otherwisé répeatedly and consistently are unambiguoué ﬁat the JHB and the JIC only have .
jurisdiction to investigate and prosecute ethics violations against “judges,” defined in Rule 2 as
“Anyone, whether or nt;t a lawyer, who is an officer of a judicial system and who performs judicial
functions, including bﬁt not limited to Justices of the Supreme Court of Appeals, Circuit Judges,
family court judges, Magistrates, Mental Hygiene Commissioners, Juvenile Referees, Special
Commissioners and Special Masters.” The reference only to a judge, and not a judicial candidate, is
repeated in Article VIIL, Sectio.n 8 of the West Virginia Constitution, and WVRJIDP Rules 1, 1.10,

1.11,2,2.2,2.3,2.4,2.6,2.7,2.8,2.9,2.10,2.11,2.13,2.14,3,3.10,3.12,4.2, 4.5,4.7,48,4.9,4.12,

IThe attempt by this Court to place restrictions on the content of the political speech used
by judges and judicial candidates makes judicial candidates sitting ducks for political action
committees (PAC), which are not subject to these same restrictions and can say whatever they want
about their judicial opponent with the millions of dollars in secret campaign funds from interests
outside of this State. Thus, if the very general language in Rule 1.11 actually provides authority for
the JHB and the JIC to expand their jurisdiction to include judicial candidates, then there would be
nothing to prevent the JHB and the JIC from asserting it can sanction a PAC. If the JHB and the JIC
used this logic to expand its jurisdiction over a PAC, then such action would be as ultra vires as the
rationale used by the JHB and the JIC in asserting jurisdiction in the present case.
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aﬁd 4.13. The repeated consistency with which this Court defined “judges,” omitting “judicial
candidate” from the deﬁm'tioﬁ, is a clear and unambiguous statement by t];e Coﬁrﬁ: that the JHB aﬁd
the JIC do not have any jurisdiction over judicial candidates.

_WVRIDP Rule 5.4, also relied upon by the JHB in its order, simply provides that Disciplinary
| ~ Counsel, which consists of Lawyer Disciplinary Counsel and Judicial Disciplinary Counsel, both have
the authority to prosecute violations of either the WVRPC or the WVCIC.

Respondent does not deny that the WVCJC specifically includes “judicial caqdidates” in-
several of its provisions. However, the JHB and the JIC do not oﬁtain their juﬁsdictional authority -
from the WVCJC, but rather only have the jurisdiction delegated to them by this Court in the
WVRIDP. The WVCIC spells out the ethical standards that must be met by judges and judicial
candidates while the WVRJIDP explain how éué;ged violations of the WVCIJC are investigated and
prosecuted. While judges and judicial candidates indeed are cow}ered by the WVCIC, this inclusion
does not mean the jurisdiction of the JHB and the JIC. somehow is expanded similarly to cover
judicial candidates, which are not included in the WVRIDP.

The suggestion in the order that Respondent’s argument would lead to an absurd result
‘because thére would be two classes of judicial candidates~judges who have to comply with the Code
and judicial candidates who do mot-is contradicted by the applicable rules and contrary to
Respoﬁdent’s argument. A lawyer who is a judicial candidate absolutely would have to comply with
the WVCJC, but any violation thereof would be handled by the West vVirgi.nia Lawyer Disciplinary
Bbard. The Lawyer Disciplinary Counsel has the specific authority té investigate and prosecute
violations of both the WVRPC and the WVCJC.

There could be a very rational reason why the Court left the investigation and prosecution of
judicial candidates who are not judges to the Lawyer Disciplinary Board. While it is merely
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speculation, perhéps the Court believed it was better having the Lawyer Disciplinary Board ha_ndle
" complaints aBout judicial candidates who are lawyers, but not judges, becau;e the JHB and the JIC
may have a tendency to favor incumbent judges and would not view very kindly inoliﬁcal speech
uttered by 2 judicial candidate against a fellow judge. Whether or not this was the rationale or if the
Court simply forgot to amend the Rules wheﬁ it amended the Code to add judicia} candidates is very
speculative and ultimately not very productive. All we can do is accept the unaﬁ‘nbiguous words
- actually used by _thé Court when it delegated authority to the JHB and the JIC, and clearly judicial
candidates were not included. | |
B. The free expreésion of opinion and use of parody and rhetorical
hyperbole in a campaign flyer as well as the truthfulness of the
facts asserted therein is protected fully by the First Amendment,
nullifying any attempt to punish a judicial candidate for alleged
ethics violations for exercising this fundamental constitutional
right
In the event the Court decides to stretch its rules somehow as delegating jurisdiction go the JIC
and JHB over judicial candidates, then Respondent’s next argument is two-fc;ld. First, WVCJC Rule
4.1(A)(9), and WVRPC Rule 8.2(a) are uncoﬁstituﬁonal on their face‘ and as applied to these facts,
where the campaign flyer contains First Amendment protected opinions and uses parody or thetorical
hyperbole. Because all of the charges levelled against Respondent are based upon this one cémpaign
flyer, all of the charges must be dismissed oﬁce the Court determines Respondent’s actions are
protected by the First Amendment. Second, the record demomﬁates the facts asserted in the
campaign flyer are based upon research conducted prior to the flyer being mailed, all of the facts are

true, and some of the assertions in the flyer either are protected by the First Amendment as opinion,

parody, or rhetorical hyperbole.
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By adopting WVCIC Rule 4.1(a)(9),"? and WVRPC Rule 8.2(a), the Court has decided to
engage“in thé very challenging task of de;:iding when political speech expressed by a judicial
candidate is protected by the First Amendment and when such expressiqn can be the basis for issuing
sanctions. Before the JHB, Respondent challenged, based upon the First Amendment, the
constitutionality, facially and as appiied, of WVCIC Rule 4.1(A)9), aﬁd WVRPC Rule 8.2(a). In
the November 18, 2016 order, which order was issued the Friday before the Monday hearing and
which order was incorporated by reference in the RECOMMENDED DECISION, the JHB.
concluded: |

1. WVCIC Rule 4.1(A)(9) is constitutional on its face or as applied “to the extent that

[this rule] prohibits a judicial candidate from making materially false statements with
knowledge of their falsehood or with reckless disregard for their truth.””

12V CIC Rule 4.1(A)(9) provides:

(A)  Except as permitted by law, or by Rules 4.2,4.3,and 4.4, a
judge or a judicial candidate shall not:

(9)  knowingly, or with reckless disregard for the truth,
make any false or misleading statement.

WVRPC Rule 8.2(a), which closely mirrors and overlaps some of the language in WVCJC
Rule 4.1(A)(9), provides:

RULE 8.2 JUDICIAL AND LEGAL OFFICIALS

(a) A lawyer shall not make a statement that the lawyer knows
to be false or with reckless disregard as to its truth or falsity
concerning the qualifications or integrity of a judge, adjudicatory
officer or public legal officer, or of a candidate for election or
appointment to judicial or legal office.

Despite the redundancy of these two charges, the JHB found Respondent guilty of violating
" both of them. ' -
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2. WVCJIC Rule 4.1(A)(9) is unconstitutional in violation of the First Amendment on its
face and as applied “to the extent [the rule] prohibits a judicial candidate from making
misleading statements that are not materially false.” and _

3. WVRPC Rule 8.2(a) is constitutional on its face and as applied “to the extent [this
rule] prohibits a lawyer who is a candidate for judicial office from making a materially
misleading® statement the lawyer knows to be false or with reckless disregard as to

" jts truth or falsity concerning the qualifications or integrity of a candidate for election
or appointment to a judicial office.” (November 18, 2016 order at 6, 11, and 13).

In his final brief filed after the evidentiary hearing, Respondent requested the JHB to have

* these critical constitutional issues first resolved by this Court so the parties would know what rules

were consistent with the First Amendment, what rules were unconstitutional, and what legal standards

the Court deemed appropriate to avoid any constitutional infirmities. This is the approach followed
by the Michigan Subreme Court in In re Chmura," 461 Mich. 517, 608 N.W.2d 31 (2000), which

. decision is cited by the JHB, where the case was remanded to the disciplinary board after the

Michigan Supreme Court had applied strict scrutiny and narrowed the scope of the rules. See also

Inre Chmura," 464 Mich. 58, 626 N.W .2d 876 (2001)(All charges dismissed by Michigan Supreme

Court following remand). However, rather than taking that approach, the JHB issued its

RECOMMENDED DECISION, incorporating its previous constitutional analysis the very next

'morniﬁg after Respondent’s final brief was filed.

13Respondent respectfully submits the JHB should have tracked the language of Rule 8.2(a)
in its conclusion, which rule does not use the word “misleading.” In light of the JHB’s
acknowledgment that the word “misleading” in WVCJC Rule 4.1 (A)(9), has cansed several courts
to find that provision to be a violation of the First Amendment, the word “misleading” should be
replaced with “false.”

“This decision will be referred to as Chmura 1.
I5This decision will be referred to as Chmura I1.
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Although Respondent believed he had an obligation to raise this Eonstitutional issue before
the JHB, there is a serious procedural question whether tﬁe, JHB has the authority td address-
constitutional issues. The JHB and the JIC are administrative bodies created by this Court to conduct
' invesﬁgations, issue charges, engage in factfinding, and ultimately make recommendations to the
Court regarding alleged eﬂcs violations committed by judges. As a general rule, administrative
agencies do nof have the authority to resolve constitutional issues. Although Respoﬁdcnt was unable
to find any West Virginia decisions on poipt, clearly the majority ruie in the country is that

administrative agencies cannot decide constitutional issues.’® Because this issue may arise again in

4‘6For example, in Richardson v. Tennessee Board of Dentistry, 913 S.W.2d 446, 452-53
(Tenn. 1995), the Court explained:

The general rule is that an administrative agency may not
determine constitutional issues. An agency is not authorized to
consider or question the constitutionality of a legislative act; nor may
it declare unconstitutional ‘the statutes which it was created to
administer or enforce. This recognition of the limited authority of
agencies to resolve constitutional issues has been widely reco gnized.
See e.g., Downen v. Warner, 481 F.2d 642, 643 (9th Cir.1973)
(resolving claim based on constitutional right is inappropriate for an
administrative board); 4lleghany Corp. v. Pomeroy, 698 F.Supp. 809,
813-14 (D.C.N.D.1988), rev’d on other grounds, 898 F.2d 1314 (8th
Cir.1990) (agency without power to adjudicate constitutional issues);
Key Haven v. Board of Trustees of the Internal Impr 'mt. Trust Fund,
427 So0.2d 153 (Fla.1982) (forum for consideration of constitutional
question was in court upon judicial review); Mobil Oil Corp. v. City
of Rocky River, 38 Ohio St2d 23, 309 N.E2d 900 (1974)
(constitutionality of zoning ordinance is matter for the court); Dow
Jones & Co. v. State ex rel. Oklahoma Tax-Comm’n, 787 P.2d 843
(Okla.1990) (commissioner properly refused to address constitutional
issues); Belco Petroleum Corp. v. State Bd. of Equalization, 587 P.2d
204, 213 (Wyo.1978) (agency does not determine facial
constitutionality of statute or constitutionality of its application). See
also 73 C.J.S., “Public Administrative Law and Procedure,” § 65 at

© 536; 1 Am.Jur.2d, “Administrative Law,” § 185 at 989-90.

See also Landmark Novelties, Inc. v. Arkansas State Board of Pharmacy, 2010 Ark. 40,358

26




a futuré prbceeding, Respondent respectfully asks the Court to address this issue so that Me
liﬁgants may have constitutional issues first decided by this Court rather than by the JHB.

Qverail, Respondent does not have ahy major disagreement with the JHB’s constimtioﬁal
analysis, other than the specific differences to be noted.'” The JHB recognized political speech is
entitled to the broadest protection under the First Amendment, as explained by the United States

Supréme Court in Buckley v. Valeo, 424 U.S. 1, 14-15, 96 S.Ct. 612, 632, 46 L.Ed.2d 659, -
(1976):

Discussions of public issues and debate on the qualifications of
candidates are integral to the operation of the system of government
established by our Constitution. The First Amendment affords the
breadest protection to such political expression in order “to assure
[the] unfettered interchange of ideas for the bringing about of
political and social changes desired by the people.” Roth v. United
States, 354 U.S. 476, 484, 77 S.Ct. 1304, 1308, 1 L.Ed.2d 1498
(1957). Although First Amendment protections are not confined to
“the exposition of ideas,” Winters v. New York, 333 U.S. 507, 510, 68
S.Ct. 665, 667, 92 L.Ed. 840 (1948), “there is practically universal
agreement that a major purpose of that Amendment was to protect the
free discussion of governmental affairs, ... of course includ[ing]
discussions of candidates....” Mills v. Alabama, 384 U.S. 214,218, 86
S.Ct. 1434, 1437, 16 L.Ed.2d 484 (1966). This no more than reflects
our “profound national commitment to the principle that debate on
" public issues should be uninhibited, robust, and wide-open,” New York
Times Co. v. Sullivan, 376 U.S. 254, 270, 84 S.Ct. 710, 721, 11
L.Ed.2d 686 (1964). In a republic where the people are sovereign,

S.W.3d 890 (2010); Florida Hospital v. State, 823 So0.2d 844 (Fla. Dist.Ct. 2002); Millcreek Manor
v. Department of Public Welfare, 796 A.2d 1020 (Pa.Comm.Ct. 2002); Doe v. Sex Offender Registry
Board, 459 Mass. 603,947 N.E.2d 9 (2011); S & P Lebos, Inc. v. Ohio Liquor Control Commission,
163 OhioApp.3d 827, 840 N.E.2d 1108 (2005); First Bank of Buffalo v. Conrad, 350 N.W.2d 580
(1984); HOH Corp. v. Motor Vehicle Industry Licensing Board, 69 Haw. 135,736 P.2d 1271 (1987).

"For example, in the context of analyzing the phrase “false or misleading,” the JHB has a
discussion -about rules of statutory construction and how sometimes “and” and “or” may be
interchangeable to harmonize a statute. It is not clear whether the JHB found it necessary to create
this harmony through this rule. Presumably the Court will need to decide if such a construction is
necessary or advisable.
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the ability of the citizenry to make informed choices among

candidates for office is essential, for the identities of those who are

elected will inevitably shape the course that we follow as a nation.

As the Court observed in Monitor Patriot Co. v. Roy, 401 U.S. 265,

272, 91 S.Ct. 621, 625, 28 L.Ed.2d 35 (1971), “it can hardly be
" doubted that the constitutional guarantee has its fullest and most

urgent application precisely to the conduct of campaigns for
. political office. (Emphasis added).

This Court has recognized the interaction bei:Ween the judicia.l ethics ruleé ‘and the First
Arendment in Syllabus Point 2 of Matter of Hey, 192 W.Va. 221, 452 S.E.2d 24 (1994):
The State may accomplish its legitimate interests and restrain
the public expression of its judges through narrowly tailored

limitations where those interests outweigh the judges’ free speech
interests.

Consequently, any attempt to restrict the content of political speech must be very narrowly
construed in order for such restnctlons to survive the freedom of speech afforded by the First
Amendment. In Republican Party of Minnesotav. Whn‘e, 536 U S.765,122 S.Ct. 2528, 153 L. Ed 2d

. 694 (2002), a judicial candidate and party affiliated groups challcnged the ethics rule prohibiting
| judicial candidates from announcing their views on disputed legal or political issues, asserting this
prohibition violated the First Amendment. For this rule to be upheld, the United States Supreme
Court concluded the strict scrutiny test was applicable, 536 U.S. at 774-75, 122 S.Ct. at 2534-35, 153
LEd2dat_

" Under the strict-scrutiny test, respondents have the burden to prove

that the announce clause is (1) narrowly tailored, to serve (2) a

compelling state interest. E.g, Eu v. San Francisco County

Democratic Central Comm., 489 U.S. 214,222,109 S.Ct..1013, 103

L.Ed.2d 271 (1989). In order for respondents to show that the

announce clause is narrowly tailored, they must demonstrate that it

does not “unnecessarily circumscrib[e] protected expression.” Brown
v. Hartlage, 456 U'S. 45, 54,102 S.Ct. 1523, 71 L.Ed.2d 732 (1982).
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The United States Supreme Court concluded this judicial ethics rule did not survi.ve this analysis
becausg it was Anot narrowly tailored to serve a compelling state interest and, therefore, was a
violation of the F ix;st Amendment. | |

| In Williams-Yulee v. The Florida Bar, __U.S. __,1358.Ct. 1656, 1665, 191 L.Ed.2d 570,
o (2015), a candidate for. judicial office wrote Iétters to voters directly soliciting monetary
contribﬁtions forher campaign. After losing .the election, the Florida Bar brought charges against her
for violating the rule ‘pfohibitiné judicial candi&ates from personally soliciﬁné campaign
, contributiohs. The candidate as‘sérted this prohibition vidlated her First Amendment rights. In
upl;olding therule brohibiting judicial céndidates from soliciting campaign contributions personally,

the United States Supreme Court explained, _ U.S.at ___,1358S.Ct. at 1665-66, 191 L.Ed.2d at

The Florida Bar faces a demanding task in defending Canon
7C(1) against Yulee’s First Amendment challenge. We have
emphasized that “it is the rare case” in which a State demonstrates that
a speech restriction is narrowly tailored to serve a compelling interest.
Burson v. Freeman, 504 U.S. 191, 211, 112 S.Ct. 1846, 119 L.Ed.2d
5(1992) (plurality opinion). But those cases do arise. See ibid.; Holder
v. Humanitarian Law Project, 561 U.S. 1,25-39, 130 S.Ct. 2705, 177
L.Ed.2d 355 (2010); McConnell, 540 U.S., at 314, 124 S.Ct. 619
(opinion of KENNEDY, J.); cf. Adarand Constructors, Inc. v. Pena,
515U.8.200,237,115 S.Ct. 2097, 132 L.Ed.2d 158 (1995) (“we wish
to dispel the notion that strict scrutiny is ‘strict in theory, but fatal in
fact’ ”). Here, Canon 7C(1l) advances the State’s compelling
interest in preserving public confidence in the integrity of the
judiciary, and it does so through means narrowly tailored to avoid
unnecessarily abridging speech. This is therefore one of the rare
cases in which a speech restriction withstands strict scrutiny.
(Emphasis added). '

Under Williams-Yulee, there is a compelling interest in preserving public confidence in the
integrity of the judiciary. Thus, any speech restriction must be narrowly tailored to serve this
compelling interest. As applied in the present case, the Court will have to decide how narrowly to
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interpret and apply WVCIC Rule 4.1(A)(9) and WVRPC Rule 8.2(a) to survive First Amiendment
analysis.

The JHB does not explicitly ‘state that expressions of opinions afe protected by the First
Amendment and are not subject to judicial or lawyer ethics rules. In Winter v. Wolnitzek, 482 8.W.3d
768 (Ky. 2016), various challenges were made to ethics rules applicable to judicial candidates,
including the provision prohibiting misleading statements. Inexplaining how this rule is applied, the
Kentucky Supreme Court, 482 S.W.3d at 779, distinguished betweén objectively false facts, which
are covered by this rule, from statements of opinions, which are not:

The provision does not, however, cover expressions of opinion
‘because expressions of an opinion do not implicate a statement that is
not factually true. For example such statements as “Justice Stevens
was the best Justice ever”; “Citizens United was the best decision

ever”; or “my opponent is too liberal” are all expressions of opinion
and not subject to Canon 5B(1)(c).

See also Carey v. ‘Wolm‘tzek, 614 F.3d 189 (6" Cir. 2010)(Ethics rule prohibiting judicial
candidates from disclosing their political party affiliations unconstitutional).

Similarly, the First Amendment broadly protects political speech and permits rhetorical
hypetbole and potentially misleading or distorting statements. In applying a similar provision under

Michigan law, the Michigan Supreme Court in Chmura II, 464 Mich. at 72-73, 626 N.W.2d at 886,
explained:

When analyzing whether a judicial candidate has violated

Canon 7(B)(1)(d), it is necessary that the communication be false.
Chmura I, supra at 541, 608 N.W.2d 31. However, before a judicial
candidate’s public communication is tested for falsity, the
communication at issue must involve objectively factual matters.
Milkovich v. Lorain Journal Co., 497 U.S. 1,18-19, 110 S.Ct. 2695,
111 L.Ed.2d 1 (1990). Speech that can reasonably be interpreted as
communicating “rhetorical hyperbole,” “parody,” or “vigorous epithet”
is constitutionally protected. Id. at 17, 110 S.Ct. 2695. Similarly, a

- statement of opinion is protected as long as the opinion “does not
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" contain a provably false factual connotation ....” Id at 20, 110 S.Ct.
2695. We are mindful that in protecting hyperbole, parody,
epithet, and expressions of opinion, some judicial candidates may
inevitably engage im ‘“vehement, caustic, and sometimes
unpleasantly sharp attacks on government and public officials.”
New York Times Co, supra at 270, 84 S.Ct. 710. As a result of these
attacks, “political speech by its nature will sometimes have
unpalatable consequences.” Mclntyre v. Ohio Elections Comm.,
514 U.S. 334,357,115 S.Ct. 1511, 131 L.Ed.2d 426 (1995). Indeed,
as is arguably true in the present case, even potentially misleading
or distorting statements may be protected. However, we believe
that these rules are necessary in light of our “profound national
commitment to the principle that debate [by judicial candidates]
on public issues should be uninhibited, robust, and wide-open....”
New York Times Co, supra at 270, 84 S.Ct. 710. Once it has been
determined that a communication contains objectively factual matters,
those matters must then be tested to determine whether they are true
or false. (Emphasis added)." ’ '

See also In re O’Toole, 141 OhioSt.S& 355,24 N.E.3d 1114 (2014).

Chm;tra ITinvolves multiple examples of political flyers used by a jﬁdicial candidate, which
strongly Attacked other political figures. Inrecognizing the challenges in applying this judicial ethics
ruie, the Michigan Supreme Court, 464 Mich. at 756-76, 626 N.W.2d at 887-88, first noted its
limited role in analyzing the content of the political advertisements being challenged:

Although legitimate questions might be raised about the

seemliness of some of respondent’s communications, it is
ultimately not our task to pass upon such matters because we have

8In Butler v. Alabama Judicial Inquiry Commission, 802 So.2d 207, 218 (Ala. 2001), the
Alabama Supreme Court noted that not all factual errors would be actionable:

‘[E]rroneous statement is inevitable in free debate, and ... it must
be protected if the freedoms of expression are to have the
“breathing space” that they “need to survive.” > ” "Brown, supra,
456 U.S. at 60, 102 S.Ct. 1523 (citation omitted), quoting New York
Times, 376 U.S. at 271-72, 84 S.Ct. 710, quoting, in turn, NAACP v.
Burton, 371 U.S. 415, 433, 83 S.Ct. 328, 9 L.Ed.2d 405 (1963).
(Emphasis added).
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no greater competence in this regard than does the citizenry asa
whole. Neither we, nor the JTC, are arbiters of propriety. Rather,
that assignment belongs to “We the People.” This Court’s
responsibility is the more narrow one of determining whether
respondent’s campaign communications violated Canon 7(B)(1)(d). In
doing so, we apply the aforementioned principles of falsity to
determine whether respondent’s public communications were clearly
shown by the JTC to be knowingly false or used with reckless
disregard as to their truth or falsity. (Emphasis added).

| After reviewing the ﬂyeré and advertisements, the Michigan Supreme Court held the judicial
candidate ha(i not violated any ethical rule.
In Syllabus Points 4 and 5 of Lawyer Disciplinary Boardv. Hall, 234 W.Va. 298,765 SE2d
187 (2014), the Court explainéd how it balances a lawyer’s First Amendment right to criticize a j udge
with thcArestriction imposed under Rule 8.2(a):

4. “The Free Speech Clause of the First Amendment protects
a lawyer’s criticism of the legal system and its judges, but this
protection is not absolute. A lawyer’s speech that presents a serious
and imminent threat to the fairness and integrity of the judicial system
is not protected. When a personal attack is made upon a judge or other
court official, such speech is not protected if it consists of knowingly
false statements or false statements made with a reckless disregard of
the truth. Finally, statements that are outside of any community
concern, and are merely designed to ridicule or exhibit contumacy
toward the legal system, may not enjoy First Amendment protection.”
Syl. Pt.' 1, Comm. on Legal Ethics v. Douglas, 179 W.Va. 490, 370
S.E.2d 325 (1988).

5. Within the context of assessing an alleged violation of Rule
8.2(a) of the West Virginia Rules of Professional Conduct, a statement
by an attorney that such attorney knows to be false or with reckless
disregard as to its truth or falsity concerning the qualifications or
integrity of a judge, adjudicatory officer or public legal officer, or of
a candidate for election or appointment to judicial or legal office is not
protected by the First Amendment as public speech on a matter of
public concern where such statement is not supported by an
objectively reasonable factual basis. The State’s interest in protecting
the public, the administration of justice, and the legal profession
supports use of the objectively reasonable standard in attorney
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discipline proceedings involving d1sparagement of the credibility of
the a.forementloned Jud101al officers."”

The JHB did agree with the cases holdmg an ethics rule prohibiting misleading po'liticalA
speech is unconstitutional in violation of the First Amendment. See Winterv. Wolnitzek, 2016 WL
- 4446081 at *9 (6™ Cir. 2016); Winter v. Wolnitzek, 482 S.W.2d 768 (Ky. 2016); Inre Chmura, 464
Mich. 58, 626 N.W.2d 876 (2001); In re O’'Toole, 141 OhioSt.3d 355, 24 N.E.3d 1114 (2014);
Attorney Grievance Commission of Maryland v. Stanalonis, 445 Md. 129, 126 A.3d 6, 15 (2015);
Rickert v. State, Public Disclosure Commission, 161 Wash.Zd 843, 168 P.3d 826 (2007); Kishner v.
Nevada Standing Committee on Judicial Ethics and Election Practices, 2010 WL 4365951 (D.Nev.
2010). |
The main rationale suppoi'ﬁng the conclusion that prohibiting “misleading” political speéch
simply is too broad to survive First Amendment scrutiny is summarized by the Michigan Suprcrhe
Courtin Chmura I, 461 Mich. at 540-41, 608 N.W.2d at 43, which was particularly concerned about
the chllhng effect such a broad rule might have on political speech
The prohibition on tmsleadmg and deceptive statements quells the
exchange of ideas because the safest response to the risk of
disciplinary action may sometimes be to remain silent. The Supreme
Court explained in Brown, supra at 61, 102 S.Ct. 1523, that the
preferred First Amendment remedy for misstatements and
misrepresentations during the campaign is to encourage speech, not
stifle it. We conclude that Canon 7(B)(1)(d) fails to provide the
necessary breathing space to satisfy the First Amendment.

Inthe RECOMMENDED DECISION, the JHB cites some cases to develop a test for falsity.

The Michigan Supreme Court in Chmura II, 464 Mich. at 75, 626 N.W.2d at 887, adopted the

. "See Attorney Grievance Compiission of Maryland v. Stanalonis, 445 Md. 129, 145, 126
A.3d 6,15 (2015)(“MLRPC 8.2(a) does not reqmre absolute precision in the expression of political
speech as part of an election campaign.”).
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following test, referred to as the substantial truth doctrine, which is very similar to the one suggested
by the JHB:

Accordingly, we conclude that in analyzing whether a judicial
candidate has violated Canon 7(B)(1)(d), the public communication
must be analyzed to determine whether the statements communicated

- are literally true. If so, the judicial candidate will not be in violation of
Canon 7(B)(1)(d). However, if the communication conveys an
inaccuracy, the communication as a whole must be analyzed to
determine whether the “the substance, the gist, the sting” of the
communication is true despite the inaccuracy. In other words, we must
decide whether the communication is substantially true. If so, the

 judicial candidate will not be in violation of the canon. However, if
“the substance, the gist, the sting” of the communication is false, then
it can be said that the judicial candidate “used or participated in the use
of a false communication.” Once this has been determined, the inquiry
then turns to whether a judicial candidate’s communication was made
_ knowingly or with reckless disregard. Chmura I, supra at 544, 608
N.W.2d 31. If it was, the candidate has acted in violation of Canon

7B)(1)(d)-
Finally, in Susan B. Anthony List v. Ohio Elections Commission, 45 F.Supp.3d 765, 769-70
(S.D. Ohio. 2014), the District Court repeated and updated the often repeated notion that when it
comes to political speech, the remedy for any allegedly false speech is moré speech:

[T]he Supreme Court held flatly in 2012 that: “The remedy
for speech that is false is speech that is true. This is the ordinary
course in a free society. The response to the unreasoned is the rational;
to the uninformed, the enlightened; to the straight-out lie, the simple
truth.” United States v. Alvarez, ___U.S. ___, 132 8.Ct. 2537, 2550,
183 L.Ed.2d 574 (2012) (emphasis supplied). The more modern
recitation of this longstanding and fundamental principle of American
law was recently articulated by Frank Underwood in House of Cards:
“There’s no better way to overpower a trickle of doubt than with
a flood of naked truth.” (Emphasis added).

In light of the foregoing case law, Respondent respectfully submits for WVCJC Rule
4.1(A)(9) and WVRPC Rule 8.2(a) to survive strict scrutiny in the context of political speech, the

following general factors must be considered in narrowly tailoring these ethics rules:
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Opinion, parody, and thetorical hyperbole are protected by the First Amendment and
cannot be used as the basis for seeking ethics sanctions against a judicial candidate or

lawyer;

The assertion of multiple facts, which may of may not be related to each other and
which may or may not be misleading or cause misleading inferences, are protected by
the First Amendment and cannot be used as the basis for seeking ethics sanctions
against a judicial candidate or lawyer; ‘

- The negligent assertion of a fact that objectively is false is protected by the First
Amendment and cannot be used as the basis for seeking ethics sanctions against a
judicial candidate or lawyer;

If the communication conveys an inaccuracy, the communication as a whole must be
analyzed to determine whether the “the substance, the gist, the sting” of the
communication is true despite the inaccuracy. If the gist or sting of the
communication is true, then the communication is protected by the First Amendment
and cannot be used as the basis for seeking ethics sanctions against a judicial
candidate or lawyer; and

Oniy the assertion of material facts that knowingly are false or that are expressed with
reckless disregard for the truth of such facts can be the basis for ethics sanctions
against a judicial candidate or lawyer.

In applying these general rules to the facts in this case, Respondent respectfully submits all

of the statements contained in the campaign flyer at issue are truthful and protected by the First

Amendment. The front of thé flyer stating “Barack Obama & Gary Johnson Party at the White

House...” is a more colorful way of saying Judge J o'hnéon attended an event at the White House. The

photoshopped image also harkens back to the “beer summit” between Harvard University Professor

Henry Louis Gates and Sergeant James Crowley, who had arrested Mr. Gates for trying to break into

his own house. This statement is protected under the First Amendment as parody or rhetorical

hyperbole. Furthermore, even if this statement is taken at face value and is found literally to be false,

the gist or the sting of the entire flyer is substantially true.

The back of the flyer stating “While Nichqlas CountyAloses hundreds of jobs™ is true, based

upon the evidence presented in the record. Again, when the sentence on the front of the flyer is read
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with fhe continuing sentence on the back of the flyer, the point being made is Judge Johnson attended
an event at the Wte House at a time when Nicholas County was losing jobs. .

The pink slip.on the back of the flyer with the heading “Layoff Notice,” starts off by assertihg
an opinion: “While Nicholas County lost hundreds of jobs to Barack Obama’s coal policies....”
During the most recent election, many different politicians expressed the opinion that President
Obama destroyed the coal ‘indus&y in this State. The sentence then reads “Judge Gary Johnson
accepted an invitation from Obama to come to the White House to support Obama’s legislative
agenda.” This assertion is true because the meeting Judge Johnson attended occurred only a couple
of weeks after President Obama signed the Justice for Victims of Trafficking Act of 2015, which
ciearly was part of President Obama’s legislative agenda.

. The next statement asserts “That same month, news outlets reported a 76% drop in coal
mining employment.” The source for this assertion, which is a June 17, 2015 article attached to
JOINT EXHIBIT No. 5, specifically states, “Nicholas County’s 558 job losses since the fourth quarter
of 201i represents a 76% drop in coal mining employment.” For some reason, the JHB has
challenged the truthfulness of this assertion, which is almost quoted verbatim from this article.

The final assertion is “Can we trust Judge Gary Johnson to defend Nicholas County against
job-killer Barack Obama?” Clearly, this part of the flyer asks a question, which incqrporates the -
opinion, held by some people, that President Obama is a job-killer. Thus, rather than being 2
statement of fact, this assertion simply asks a rhetorical question.

- Based ui)on this narrow application of WVCJC Rule 4.1(A)(9) and WVRPC Rule 8.2(a),
Respondent either has asserted statements protected by the First Amendment as opinion, parody, or

‘thetorical hyperbole or that are objectively true or thaft are substantially true. Consequently,
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Respondent respectfully submits the .IHB ’s recorpmendation regarding his alleged violations of these
two rules must be rejected by the Court. |
Once the Court reacﬁes this conclusion, the remaining charges similarly must be dismissed.
The alleged violaﬁ;)ns of WVCIC Rule 4.2(A)(1), and WVCJC Rule 4.2(A)(4), are premised on the
JHB’s conclusion that the campaign flyer contained materially false statements ;)f fact. Consequently,
Respéndent reséectﬁﬂly asks the Court to issue a de(;ision reject the JHB’s conclusions that
Respoﬁdcnt violated various provisions of the WVCJC and WVRPC.
C. Alternatively, ih the evenf >sAome of thé alleged ethics provisiohs
survive constitutional strict scrutiny and some of the violations are
found to be proven, the recommended sanctions are far in excess
of the sanctions issued by this Court and by other jurisdictions in
similar cases
Because Respondent has no way of knowing how this Court is going to resolve the issues
raised, he is forced to address the severity of the sanctions recommended, in the event the Court finds
the JHB has jurisdiction ovef a judicial candidate aﬁd some of the ethics violations are found to be
proven, despite the truthfulness of the assertions and the First Amendment analysis set out above.
As noted earlier, the JHB recommends that Respondent be censured as a judicial candidate,
suspeqded from practicing as a lawyer and serving as a.judge for a concurrent period of on;e year,
fined $15,000, and ordered to pay the costs of the proceeding for violating three provisions of the
WVCPC and one provision of the WVRPC, Upholding such a penalty or, evén worse, adopting the
two-year suspensi(;n sought by Petitioner would have a devastatingly chilling effect oﬁ lawyers
pondering the idea 6f running for a judicial office.
While the JHB acknowledges Respondent’s mitigating circumstances, particularly the ,
ixﬁmediéte remedial actions he took when he received the telephone call and emails from Petitioner,

the JHB never mentions what a small role this single campaign flyer played in the context of
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ARespondent’s campaign. Respondent mailed a total of five flyers, mcludlng the one at issue. All ﬁve
flyers, not just tlns particular flyer, were malled aﬁer early voting began because that is when these
‘ flyers may have an impact on the voter. The Substance of this flyer was never included in any other -
form of advertising, such as newspaper, radio, or television, other than a brief appearance on
Respondent’s Facebook page. When the cases from other jurisdictions involving similar political
| speech challenges are reviewed, not only do most of them involve judicial candidates who never took
any remedial action, but many of them repeated the allegedly false politicel spéech in several different
types of adveﬁising. Again, this case only irtvolves the mailing of one campaign flyer.

The Aggravated Circumstances portiop cf the RECOMMENDED DECISION is full of
highly speculative allegations. In Aggravating Circumstances No. 2, the JHB suggests “perhaps some
| portion of half of the Nicholas County electorate feeling that Respondent “stole the election,” and
perhaps some portion of those who voted for Respondent feeling that they have been * duiaed. *” There
is absolutely no evidence of any kind supporting this assertion. When an election is over, there is no
way of determining why a particular voter decided to mark an X by Candidate A instead of Candidate -
~ B. This suggestion once again is a direct insult by the JHB to the voters of Nicholas County who
elected Respondent to serve as their Circuit Court Judge.

Itl Aggravating Circumstances No. 3, the JHB somehow concludes Respondent “has implied
that he will rule in cases involving governmental policies that may impact the local coal industry in
a tnanner other than on the lavx; and the evidence.” This assertion is outrageously prepostetous and
completely unsupported by the record. Throughout its RECOMMENDED DECISION, the JHB
reads much more into the flyer than is actually there. Rather than focusing on the actual facts
asserted, the JHB twists and misconstrues the flyer in an effort to make it appear to be misleading,
which as conceded by the JHB cannot be the basis for any ethics sanction.

38




The jHB finds a sinister motive in the five flyers being mailed near the end of the campaign.
Respondent suppbses an incompetent politician couid waste their time and mbney by mailing ﬂ'yers.
before the early voﬁng period, but the general practice and common sense is that these mailings
always occur _cloéer 1o the elections. As noted in footnote 3, it is not clear why the JHB cited what
it believed to be negligent misstatements of fa(.:t by Respondent as part of the Aggravating '
Circumstances when negligent misstatements are not actionable under any of the ethics rules.

In Afoot:iote 15, the JHB dismissively. string cites cases from this Court as well as other
juﬁsdictic;ns where jlidges were sanctioned for allegedly false political speech and asserts the range
is ﬁom censures to suspensions to removal from office. A;:tually, even Petitioner admits in footnote

16 of PETTTIONER’S BRIEF that “[T]he majority of similar judicial caﬁpdgn code violation casés
have issued fines, public reprimands and/or censures against judicial candidates for making false
comments about their opposition. For example, In the Matter of Codispoti, 190 W. Va. 369, 438
S.E.2d549(1 995), the State Supreme Court reducedg. 1 ﬁ:onth éuspension recommendation from the
Judicial Hearing ‘board‘to a public censure for a Magistrate who caused misleading advertisements
to be published in the local newspapef falsely claiming that a crime victim had paid them.”

Because the cases persuasively demonstrate the excessiveness of the recommended sanctions, ‘
a quick review is instructive. In Matter ofStarcher, 202 W.Va. 55, 501 S.E.2d 772 (1998), Justice
Larry Starcher was accused of peréona]ly soliciting campaign contributions when he was a circuit
court judge running for one of two positi(;ns open on this Court. For this clear violation of the
WVCIC, this Court accepted the reéommendatidn that Judge Starcher should be admonished.
Similarly, in Matter of Tennant,205 W.Va. 92, 516 S.E.2d 496 (1999), a person running to be elected

as a magistrate directly solicited campaign donations from some lawyers. This Court accepted the -
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recommendation that this magistrate céndidate should bé admonished and required to pay the costs
of the pfdce_eding. |
_In Matter of Karr, 182 W.Va. 221, 387 S.E.2d 126 (1989), two candidates for circuit court
failed to set-up committees to gather campaign contributions. Instead, these candidates accepted
con_tributions personally. This Court issued admonfshmenté against both candidates. |
ADuring fhis litigation, P'etitioner had suggestéd the case of Disciplinary Counsel v.
Tamburrino, 2616 WL 7116096 (O.hio‘2016), somehqw was compﬁable to the facts in fhe present
case. In Tamburrino, a lawfer running for a judicial‘position ran multiple television ads harshiy
critical of his opponent. Although this léwyer as ad_vised some of the assertions were pr(ivably false,
this lawyer insisted on continuing to run the commercials and never once took any remedial action.
While the facts in Tamburrinb are not in any way similar to the facts herein, the Ohio Supreme Court
issued a one-year suspension of his law licénse, with six months of the suspension stayed as long as
he did not violate any ethics rules during that time. 'fhus, the lawyer in Tamburrino, who was advised
of the false information contained in his television ads, but who continued to run these ads, received
a six months suspension, whereas in the present case, despite Respondent’s immediate remedial

actions at the request of Petitioner, Petitioner wants to elevate the mailing of one single solitary

campaign flyer as the political crime of the century and is secking atwo -year suspension

of Respondent’s law license._ None of the cases cited either by the JHB or Petitioner comes close to
justifying s_uch an extreme sanction.

InInre Baker,218 Kan. 209, 542 P.2d701 (1975),a judi;:ial candidate authorized a campaign
flyer asserting his opponent, who had suffered a heart attack, was eligible for disability retirement and

calculated the amount of such benefits. The candidate failed to check on the rules governing
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disabilfty retirément nor did he consult with anyone to determine the correct amount of benefits. For
these misrepresentations made in his campaign materials, the Kansas Supreme Court censured this
caﬁdidate and ordered him to pay the costs of the proceeding.

In Man‘er of Fortinberry, 474 Mich. 1203, 708 N.E.2d 96 (2006), a judicial candidate sent a
letter to a group that had endorsed his opponent by challenging the moral fiber of his opponent. The
letter not only accused the opponent of having a sexual affair with his 1aw clerk, but further asserted
soon after the opponent’s wife learned of the affair, she was found dead in their home and an
investigation into .this death had been sealed. The Michigan Supreme Court held these actions

-warranted a public censure.

Inlnre Kz‘hsey, 842 So.2d 77 (Fla. 2003), a former prosecutor running for judicial office
attacked her opponent for the manner in which he handled certain criminal cases, without providing
éll of the facts, and consistently presenting herself as the pro-police and anti-criminal defendant
candidate. The Florida Supfemé Court found the comments made during her campaign and in her
advertising material ‘violated various judicial ethics provisions and imposed a public reprimand, a
$50,000 fine, and required this candidate to pay the costs of the proceedmg

Ininre Hem, 95 OhioMisc.2d 31, 706 N.E.2d 34 (1999), a prosecutor running for a Judgeshlp
criticized a speciﬁc criminal case handled by his opponent and also accused his opponent of being
liberal and soft on crime. A committee appointed by the Ohio Supreme Court fined this candidate
$2,500, reqqired him to pay attorneys’ fees and costs, and issued a public reprimand.

In-In re Carr, 74 OhioMisc.2d 81, 658 N.E.2d 1158 (1995), a judicial candidate incorrectly
had accused her opponent of never trying a case in housing court and improperly sought campaign

. contributions directly. A commission appointed by the Ohio Supreme Court sustained these charées

and fined this candidate $1,000 and ordered her to pay the costs of the proceeding.
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In In re Bui'ick; 95 OhioMisc.2d 1, .7(55 N.E2d 422 (1999), a judicial candidate
misrepresente& certaiﬁ facts in campaign coﬁqmunications concerning her opporient, authorized her
campaign-~ cofnmittee or others wbrking on her behalf to make false and misleading sfaiements
regarding a; criminal case pending before her opponent, sent out a campaign letter claiming she held
the position of judge, and falsely stating she had received certain endorsements. A commission
appointed by the Ohio Supreme Court held these vi(;laﬁons warranted a public reprimand, a fine
of $7,500, and payment of attorneys’ fees and costs. |

In In re Alley, 699 So.2d 1369 (Fia. I9975, a judicial candidé.te misrepresented her
qualifications and those of her opponent, injected party poliﬁcs iﬁto a non-partisan eleqtion,
improperly included a photograph of her opponent sitting nextto a cﬁ@d defendant noting that her
opponent “defehd[ed] convicted mass murderer, cop killer, William Cruse,” when at the time of the
photograph Cruse had not been convicted aﬁd her opponent was an assistant public dgfender
obsefving a duty placed on her as a member of The Florida Bar, improperly included é portion of a
newspaper editorial which falsely implied that she, not her opponent, had been endorsed by the
newspaper. For the misrepresentations and misieading actions, the Florida Supreme Court issued a
public repﬁmand. |

InInre K-z'enzle, 99 OhioMisc.2d 31, 708 N.E.2d 800 (1999), a judicial candidate in his
campaign materials falsely accused his opponent of imposing a tax that was found by an appellate
court to be an incorrect application of the law. A commission appointed by the Ohio Supreme Court
found these actions réquired the imposition of a public reprimand, a fine of $1,000, and the
imposition of attorneys’ fees and costs.

In In re Hildebrandt, 82 OhioMis.2d 1, 673 N.E.2d 889 (1997), a judicial candidate falsely

accused his opponent of running for judge,. dropping out, running for Congress, and losing. Even

42




after 'the opponeﬁt sent a letter to thié candidate about the inaccuracies in the candidate’s advertising,
no corrections were made. A commission appointed by the Ohio Supreme Court suspended tlﬁs
candidate for six mt;nths, but that suspension was stayed on the condition that the candidate
not commit any ethics violations during thaf six month period, ﬁned this candidate $15,000, and
required this candi&ate to pay attorneys’ fees and costs.

In Wzsconszn Judzczal Commission v. Gableman, 325 Wis.2d 579, 784 N.W.2d 605 (2010),
a judicial candldate ran some advertisements accusing hlS opponent of helpmg to free his crn:nmal
client based upon a loophole and after the chent was released from prison, the client committed
. another similar sexual assault. Because the Wisconsin Supreme Court was split on whether this
allegation was false, no action was taken and the case was remanded for a jury trial to determine
the veracity of the allegation made in the campaign advertising.

In Matter of McCormick, 639 N.W.2d 12 (Iowa 2002), a judge gave permission to another
candidate for adifferent posmon to put apolitical sign in the Judge syard. When the judge was asked
ab'out who authorized the placement of the sign in his yard, the judge initially told the authorities his
wife had given permission for having the sign in their yard. Soon théreafter, the judge acknowledged
he was the person who authorized the yard sign. For misleading authorities, the Jowa Supreme Coprt
issued a reprimand against this judge.

In Inre Cascio, 683 So.2d 1202 (1996), a judicial candidate who previously had served as an
ad hoc judge was running for a judgeship. In his campaign materials, this candidate referred to
himself as “THE Qualified JUDGE.” When he was confronted about this statement in his camI;aign
materials, this candidate added the words “Will Be” to some, but not all ,Of his campaign literature.

The Louisiana Supreme Court issued a public censure againsf this candidate.
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In In re Roberts, 81 OhioMisc.2d 59, 675 N.E.Zd 84 (1996), a judicial candidate falsely
asserted in his campaign literature he was an incumbent judge and that he was the only candidate
endorsed by all'of the lawyer groups. A commissi‘oﬁ appointed by the Ohio Supreme Court rejected
the recommended fine of $250 and imposed instead a fine of $125 and ordered the candidate to
pay the costs. | | |

InInre Lily, 131 OhioSt.3d 1515, 965 N.E.2d 315 (2012), a candidate for judicial office used
language in her campaign advertisiﬂg impl_ying she wés_ an incumbent judge. A commission
appdintcd by the Ohio Supremé Court held this candidate should be publicly reprimanded and
ordered to pay the costs of the proceedings, including an earlier proceeding in which this
candidate made similar nﬁsleading assertions in her campaign niaterials.

In In re Dempsey, 29 So.3d 1030 (Fla. 2010), a judicial candidate falsely sought to beA
. “reelected” when she had been éppointed, and falsely asserted she had 20 years of legal experience
when she had been admitted to the bar for only 14 years. The Florida Supreme Court found these
misr;epresentations warrantéd a public r.eprimﬁnd.

In In re Davis, 130 OhioSt.3d 1513, 959 N.E.2d 9 (2011), a judicial candidate misstated his
college degrees in his campaign literature and advertising. A commission appointed by the Ohio
Supreme Court found this misrepresentation warranted a public reprimand, a fine of 35,000, and
the attofneys’ fees and costs incurred during this litigation.

In Inre O’Toole, 133 OhiqSt.3dll427,l 976 N.E.2d 916 (2012), a judicial candidate referred
to herself as “Judge” and implied she wals an incumbent judge, when in fact she had served as a judge
several years prior ;ro this election. A commission appointed by the Ohio Supreme Court found these
ﬁsrepmsmtaﬁons deserved the issuance of a public reprimand, a fihe of $1,000, payment of

attorneys’ fees and costs incurred in the proceeding. The O Toole decision was reviewed by the
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Ohio Supreme Court in In reAO "Toole, 141 OhioSt.3d 355,24 N.E.3d 1114 (2014), where the same
sanctioﬁ was imposed, but a portion of an Ohio canon of ethics that is dissimilar to West Virginia’s
\;vas declared unconstutional. | |

In In re Moll, 132 OhioSt.3d 1505, 973 N.E.2d 273 (2012), a judicial candidate, Qho
pieviously had served as a magistrate, used aphoto graph of herself wearing a judicial robe and failing
to make it ¢lear she was not an incumbent judge. A commission appointed by the Ohio Supreme
Court sanctioned this candi.date by imposiﬁg a fine of $1,000 and requiring this candidate to pay
the attorngys’ fees and costs ;)f the proceeding. .

In In re Kay, 508 So0.2d 329 (Fla. 1987), a judicial candidate participated with two other
judicial candidates in the distribution of what appeared to be sample ballots, giving the appearance
‘of a partisan political endorsement in this nonpartisan race. The Florida Supreme Court found this.
conduct warranted a public reprimand. |

InInre Michael, 132 Ohioﬁ.Sd 1469, 970 N.E.2d 970(2012), ajudicial candidate improperly
referred to herself as a “judge” in her advertising and committed two vioIatioﬁs Ainvolving the receipt
‘of campaign contributions. A commission appointed by the Ohio Supreme Court fined this
candidate $2,500, and ordered her to pay attorneys’s fees and cosfs associated with this
proceeding.

In In re Kaiser, 111 Wash.2d 275, 759 P.2d 392 (1988), a judicial candidate incorrectly
stated most of his opponents’ campaign contributions were from lawy;:rs defending drunk drivers and
also asserted he would be tough on crime. ‘The Washington Supreme Court found these actions
violated judicial ethics and issued a censure against this candidate.

In Matter of Bybee, 716 N.E.2d 957 (Ind. 1999), a judicial candidate included information in

campaign materials designed to create the false impression that her opponent was causing needless
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delays and holding large numbers of cases under advisement, despite the candidate’s knowledge to
the contrary. The In&iana Supreme Court held these ethical .violations justified a public reprimand
" and the assessment of costs.

In Matter of Shanley, 98 N.¥.2d 310, 774 N.E2d 735 (2002), a judicial candidate
misrepresented her educational background in her campaign material. For this misrepresentation, the
New York Court of Appeals issued a public admonition. |

In Dzsczplznary Counsel v. Kaup, 102 OhioSt. 3d 29, 806 N.E.2d 513 (2004), a judicial
candldate named his committee “Neighborhood Protection Council” and dlsmbuted campaign
material stating he had been endorsed by the “Neighborhood Protection Council.” A commission
appointed by the Ohio Supreme Court held this misleading conduct required this candidate to have
his law license suspended for six months, but that suspension was stayed on the condition that
the candidate not commit any ethics violations during that six month period.

In Office of Disciplinary Counsel v. Evans, 89 OhioSt.3d 4}97, 733 N.E.2d 609 (2000), a
judicial candidate falsely asserted in his campaién ‘materials that he had been endorsed b); sduther‘n
Ohio’s top prosecutors and sheriffs, when actually he had been endorsed only by five of fourteen
sheriffs and three of fourteen prosecutors, and this candidate also failed to control the actions of
people working on his campaign. A commission appointed by the Ohio Supreme Court held astayed
six month suspension and award of costs was appropriate.

Clearly when the facts in this case are compared with the facts in all of Athe foregoing cases,
the JHB’s recommendation of a one-year suspension and Petitioner’s recbmmendaﬁon ofa two-yéar
suspension is not justified by the facts, by the law, or by any of the policy concerns tﬁe Court may

want to address in formulating an appropriate sanction.
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VL Conclusion

Respondent Stephen O. Callaghan respecfﬁ.tlly asks this Cqm't to rule that the JHB and the JIC
lécked jurisdiction ;;o. take any action a;gainst Respondent, a judicial candidate, which would require
this Court to reject the JHB’s RECOMMENDED DECISION and its November 18, 2016 order.
Ifthe Court somehow finds the JHB and the JIC did havé jurisdiction, Responqent respectfully asks
this Court to reject the JHB’s RECOMMENDED DECISION and to dismiss all of the charges
levelled againsf him. Alternatively, Respondent respectfully asks the Court, if it finds the JHB and
JIC have jurisdicﬁén over judicial candidates and that Respondent violated some ethics provisions, |
to reject the JHB’s and Petitioner’s recommended sanctions and, if the Court believesitis necessé.ry,
to impose a sanction in line with the cases from this Court and other jurisdictions cited above.

THE HONORABLE STEPHEN O. CALLAGHAN JUDGE-
ELECT OF THE 28™ JUDICIAL CIRCUIT, Respondent,

%fﬂmx‘ Z/M

Lonfie/C. Simmons (W.Va. LD. No. 3406)
DITRAPANO, BARRETT, DIPIERO,
MCGINLEY & SIMMONS, PLLC
P.0. Box 1631 '

Charleston, West Virginia 25326-1631
(304) 342-0133

lonnie.simmons@dbdlawfirm.com

—By Counsel-
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