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IN THE ClRcurr COURT OF KANAWHA ro.tJNrY,;. Wi1ST.'VlRGiNtA: 

~·F.~Iit 

p.~.,: 

v.. 


Bailey &: GlaSser; LLi». 

~.~~.2t!t6~.~ par.iffi~ ~a~lapp~: by ~fol''a~;n6ticed 

and scbedullicfliearl:ng on.;planstlfrs Motlon:toDisqtiall'fy j~·L~·:as q01ll;isel.for~~ 

~tion~:·tb.e COurt~l~ed.:·~·~··teVi~·of~~M(l'!;i,on.,D¢kadant·s ResP.mse.iD. 

n...,.""i1:iG "~..-.n" 0"\ and PlaihtIffos·t)..,;;;j ·j~"'''''l~'\ P.laintUt~'-..A: 'N-;~t.to"~d· ..""I'F'" Ih~;i"""'>Y"nse I ...~~y" ~~ ~ .I . £""i~~"'.~. -.. V"6!..._~ 

~et.s·.k¢.;,11. 'If1:1~, 198 W2V~. 5.'8.7~ 482,Jt~~2d 2Q4 (996)l..~~e'·Gourthear·and·.~ 

testimony'in:camera of·piafutiff:spriJposed: wf1il~Sei;-to avoili pttbHcation.of ~~c an(i 

attorne, work'WD$Jct.eon1j~ infbrmaP~ ·lheC6.wt 4ecijn~~ do·.~ and indiCaied'its' 

ffiteritioIi to lieatallMthetCstiIri-on.y ill op~coUtt,'UilI¢SSadvi5.ed by'CQ~ iIi:.adVa;n~ ()rthe 

~.~of~op..$~~currentJ.y in:~~rd; ~c4.a~wnte.nd¢ is· 

~aentiai. 

~~'~e~'heax4·~on.:r ofl!4t. L~s an~~~ ~g~.respec1ivelY;.and. 

PJ.amtifften.dered tWb-ad!lltiooal EXhibits ~mmg to W;.Lees's ¢oIidUC'rof-fc:>cns gtoUps.~tI 

ConD~:~~,-swith!QC'D.S~~ju.m.;~;:N~.o~.~~_t~.~, 
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Defendant ~1b.e ~Affich!.~-9fMr. Lees to repJare tIle unsi~.'Version'~l 

w.ppJied-with ~s:Response. AD. of1he Exhibits. were received, 

"'The CQm;t~~~=~foo1inseL lJjxm:CODsidetatiGn (ifthe.reron\ the'aIgWjieilt.oi" 

oounset and ~~~~theCo~~S1heMotiOD.~~;: 1) P~1iffand 

~f@dmt a.g'I:ee tb$.Mi. George·cail~Mi-. Lees'.M8.y21:,:·iOIi) for 1ii~ purpose'6f~~ Mr~ 

.Lees'to.con;duct coofic1eI¢ial foous groups'f'orPl$ltiff~ ~·~~·t.eesand MrL'Gem'g~had' 

such a.d1ScusSiOn' thatmori.1iilg; 2) 1Dere is '00 recordin~ of:pt oomempotaneo~.llotes:m.aPe$y· 

.MJ;.l#.s:Of ~~~eQrg~·.()ft:bek·teleph9ne ~9D,~y 21,2016: ~~~s'PJainfiffhad 

'a~'e~oti:{;froDfidentiaiity~ tb:e:il:itoriDa€6ri cOilV#ed i!I1o. disC.US~ ~).

*,~ clOes J;iGir:ecall ~ving'.~y case-specific confiden:tial mto:rimiiion in the cali tmlfwas 

itOt ..·i~;;;'j... otTecotd. Mr: G .'e teStined ffiat'be CbliVe~~~:to Mr: Lees case- . . . ffi '.~.........,.... " eoI1?I .' ~ .... . .~. 9. 

cop.fid~wrQtID;i1;ion not.in theleCqtd; as'well'as Mr~ (,3eorge's mental impressions, th~. 

~~e&s'aboUt cetbrin fOCUS .group issue~ tii'etnes and..~tiartdaI ~gi-es; 4)~thete is fiQ­

~teMr~ Lees wrote Exhjbit 8, ~ ~mail to Mr~ Sooptur May·27; . .20l6, after Spea1cing; wJ.th: Mr. 

O· . ..... . ' . .;...i.:ch Mr'",. Lees stated·tfiath"did nOt -want to be mvolvedfur'!:Invone in the Im"""fOonearge, m WUl. ~ .. . . . . . .. ~... '.~.. 

~·hekn,o~ the p.~es. TIrl,s ~majJ. is d,if&rent·fr~·Mr~ Lees.,s,testhnoiiY and ~m hiS 

affidavit:; m:wmchM:f. Lees bases his·deCiitfatioD..ofMr. Qeotge's request o.niY-~nMr. Lees's 

~1?ti~:withBen ~ailey; 5) th~ -adoption .ofrevised ethics ndeS iIiWestYIig,lnia does not 

Oiterride ofinvalidate exlsting.case'law regatding'co~ots offu~:aj>~ ufimpr:opri¢ty· 

anq.di$~Cafi.p~ ofOo~~ including t1)e NilZum case.discussed below.; 6) Mi~ George~s_~f 

ro).;ft~ Lees and-any. genexaI disciiSsiC!n. about him. conducting :focus ~ups is Iibf i;lfi~ 

.sufficient tQ ~Mr:~ LeeS., mrtMr. ~~s email toMr;i-Scop~Plts 1he ~ysis in mor 

of"disqualmcatioliand the Motion shouid be grantetito avoid'~'ap,pe¢ltance ofinipropriety 
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~ ifMi'. ~is.llQtdiSqualifi~ a,n41):~·Mr.'~':av(jidsprejwfice to p~ 

ana.does ilGt leave DefeMaDi;·wJtboui:oounsei as 1here are ibm (4) G1her.1a~·o6ecmd fur. 

~~ (3) ofwhQm.lUw.e~~·fOf.~~~)~~ "W4efSi«je. 

ex. r.-el. TayiorAssociateE v. AJuzwn, 175 w: Va..19! 330S.E. 2d677, 68J"(1985}, alaWyefwhots . 

.a~l~ota~aI~;$ oon:64ence istheieafte£ ~ fmm ~.fur'aiJ.yother 

person .~.~e.rse1y:in.~ same.genei'al. ~r,.however slightthe'a4verse interest may 

M.1ittmUd dtatih1:l o~· See lllso. $(ate. ofWest, r-~~ ex.reI: GeorgeJ. Oisenza; ¢ ¢. v;; 

H"rll, 216'W.Va. 482=.,.:60"7: S.E2d 811 {2(04)\,As ilierepositoii ofpubiic1fuStSiIf.eomideXice m~ 

tliejiidicla1 ~ roliIl$ are given btoaa diSCretion to ~¢6~e1 'Wh,eIi:their c~. 

~onQfa ~lic;m~.~ iniegrity-ofifhe legal profeSsion.!' .601··SJlld at 8i7 and 

State. e;t."ii. ~iLp. 17. Millet,.W.'J Vi.Va. rt4•.Sl9· $.E243S4 (2000) (":~Y-d9uPt 

·rega¢,iD.g~nmust be resolved in faV6r Of.diSqualifica1ioa..1n d~~. 

1" dism~..i;~7~.f6: . nfiict·Qt~m~ the n-:iafcourt is not __ .. ~ ..o ':I.~.1' r eo ....................,......" . on"';"';' the circumsfim.ces. . 
w ... .r.su 

·WithJllm-spliiting·m~but, in1he pro~ ex:ercise~f its ~power o'V:e.r th.e.mem~ 

dftbe-bat ana Wltha,View 6fl?rev~ ·t1ie·a~ce bf~priety;' iHs to·resQlye·all 

dpqbts'~ :favo.r of-disq~cc¢.OIl.,") 

'6:innsei for De.ren4antthen sOUght. cl8rlfieation·whether ~Co~:is mling·$o .~c;d. 

MIJ~ L~ fWm condUC.ting focus groups for Defendant. The CoUftrespQiicie(faffihaiativcly·and 

orderedthat.Mr. Lees is. ro.:6aveiio furtbet jn:volvelU,ent with ~fendant.~arding:tbis action.· 

Tbe CQmtinsilu~ counsel fur PlaintliftO··ptepate thiS Otd.er atld.all cOunsel~ $~·the 

Motfori:".ReSpbDSe and Reply'with the CircuitCI~k in.the p.r4i~ CO~&1d not pnder:seaI; 

wi1h the. ~~Qn ofExbil;lit 8. wbiqh Pl~tiffmay file undei: seal.'The Courtnotes:the 

o\)jec1ion.and exception ofDefendam to t1ie Co$t's tullng imd~ Order. 
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''l'he dedds bllUtCrEb to:Seiiid a copy oflEis.~·to ~.of.record. 

~~.~ti!. ~of.OctQ~.·~16~ 
.' .'. . .. . . '.. ('"~.~T 
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~Iil~~Hi~~i.f.WV~\)!;I rcm:'QP.AcE S9x ~~~~TON.\\-~m.!~-l~ 

.p,; 304!.~i.'.2mo- F.~S"..3.D4-'fENKINS 
~~C!ltki~enn#ot.crunFEN~mc 

Al'TORNErS.&mllNSfiI:lORS' 

Charles K. 'OlHL1d:, Esquire­
·Dir-e.ct O,i411 NumDer.:· a"t14..3'9-9.491n I 

:B;'ma:JJ: d(..g@J:enkin-sf'enstennab"r..t·om 
. .File- N-O. "383-1.(1'00.1 

- --- ·OctOb.eT4- 201'6 , '.... ". .... . 

·cathy·Gatson., .CimUit Clerk 

emmit. Cotiit-orK.anawlii County 

~Wh:;.~·-Co~ouse 
111Co1;l1't$flee-i: 
~1~0D; WV~"Q"l 

'Re: 	 Ed21i R. HeiSk.eJL m v. ·Bailey·& Glasser, LLP: 

C-mi Actin No!' 14-<::-11')48' 

C~-Colirt-;oflGm:awha COilJliy~WaiVirgiilta 

Dear-Ms, Gatson:-

Enclosed piease. find.Dijeruiant Baiiey & Giasser-LLP)s· Reply' In Support": G/lts Modon to Stat 
hOCt¢.mMOr;. lit ~jjJtetnate, Motion To "Cor.dimie hr co:tmect:ton: with the 'above-refetenced. 
~~~~~~ in.Y()~ usua1 mann¢. A ~py. ~ l>"~ served up.Q~rctn~~el Gf-~cprri.as:­
~~ ppqn 'the on~attaC~ilCertifi~e'of $~ee-." 

Cllarles;K. Gould. 

C~¢la1. 

CC·;· 	 H. JQl»i ~g$~J.P4~.(y~ ~-~). . 
Shawn·P. George~ Esq~r:e {\7ia e-mail and.First Class Mail) 
LfudSaY.--Ag~ (,ija e-mail) 

483'~'Y"1 
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IN THE CIltCUIT COURT OF KANAWHA COUNTY. WEST VIRGINIA 

EDGAR F. HEISKELL, m. 
Plaintiff, 

Civil Action No. 14-C-I048 
v. Judge JOb Cummings 

BAlLEY '" GLASSER; LLP, 
a Hmlted Liability ParmersJaip, 

Defendant. 

DEFENDANT BAILEY & GLASSER UP'S REPLY IN SUPPORT OF ITS MOTION 
TO STAY PROCEEDINGS OR. IN THIi ALTERNATE. MOTION TO coNTINiJE 

Defendant Bailey & Glasser LLP ("BetG"), by counsel, files this Reply in support of its 

Motion to Stay Dr, in the Alternative. Motion to Co1'lli1t.Ue ("Motion"). Plain1iff's response fails to 

advance any cogent argument as to why Mr. Lees~ disqualification does not constitate good 

cause sufficient to wmant a stay of the instant pioceedings or continuance of the looming trial 

date. Accordingly, B&G reiterates its request that this Court enter an Order staying the 

enforcement ofits September 23,2016 decision or, in the idtemate, con1inue the cmrent trial date 

beyond November 14, 2016 so that the parties may properly briefthe Supreme Court ~fAppeals 

regarding BelG's Writ of Prohibition to be :tiled today_ In support tbereo~ B&G states as 

follows: 

1. Plaintiff's Response relies upon the Dlcor:rect assumption that B&G knew, or 

should have known, that pIaiDtiff would seek to disqualify Mr. Lees. On the contrary, B&G 

retained Mr. Lees under the reasonable belief that he would be able to assist and lepIeseat B&G 

in the trial oftbis matter. 

2. On numerous prior occasions, Mr. Lees had assisted B&G by pezfomililg focus 

groups'for the sudden acceleration cases at issue in this action. Based upon tis pre-existing 

. " " ',: '. Supplemental Appendix 
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relationship, B&G contacted Mr. Lees and re1ained his services as a focus group consnl1ant for 

this ~ and after doing those focus groups retained Mr. Lees to serve as trial cmmsel. Neither 

B&G nor Mr. Lees bad any reasonable basis to believe Plaintiffwould subsequently assert that 

Plaintiff's counsel would assert that he divalged confidential infoDD8tion in his conversation 

with Mr. Lees. especially given that Mr. Lees had explicitly infotmed PlaintUrs counsel that he 

would not be able to assist PJabrtjjf 

3. Moreover, Plaintiff's argmnent centem upon his ~on 1hat he "could not have 

moved ~ in requesting Mr. Lees withdraw is immaterial in deten:nining whether staying 

these proceedings is proper. Plaintiff cannot deny, and the record supports, that B&O retained 

Mr. Lees significantly prior to his formal notice of appearance. Immediately upon Mr. Lees' 

re=rtion, B&G altered its trial preparation and strategy under the assumption that Mr. Lees 

would be capable offaIfilling his contractual obligations as B&G's consultant and attorney. 

4. WIthin its Order disqualifying Mr. Lees. the Court expressly forbade Mr. Lees 

from perfonning any further work in this matter for MG, either as an atto~ey or coDSUltant. 

Thus, the hmn facing B&G is two-fold. F"lISt, B&O is faced with reformulating its trial strategy 

a mere seven (7) weeks before 1riaI, while simultaneously briefing the Supreme Com on its Writ 

in accordance with its statutory right Second, B&G has been unable to consult with Mr. Lees 

about the focus group worle he already perCmmed,. an integral part of any trial presentation. 

Contrary to Plaintifrs bare suggestion that B&G may retain separate 1rial couosel prior to 

November 14~ the addition ofother 1ria1 coUDSel in such a short period oftime cannot reasonably 

be considered sufficient to negate harm caused by Mr. Lees' disqualification, nor does such 

suggestion bear any weight on B&G's argument that the entry of a stay is proper in the instant 

proceedings, 
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·, . 

S. AdditioDaIIy, Plaintiff's continual reference to the Jium.bec of attomeys retained 

by BctO is wholly iIrelevant to the issue of staying 'these proceedings until such time as the 

Supreme Court can consider B&G's pending Writ. As detailed in B&G~s previously filed Motion 

to Stay, the proper issue is whether proceeding wi1h this action while a writ of prohibition is 

pending will harm the parties and offend judicial economy~ ADd the Court is ~ of the other 

issues for which B&G previously sought a continuance. 

. 6. Plaintiffseemingly asks the Court to igno~ the fact that there is a probability that 
, . 

the 8upIeme Court will review the decision to disqualify Mr. Lees. Plaintiff presupposes that 

&tG is being "presumptuo~ in its assertion that the Supreme cOurt will take i1s pending Writ 

fur review. In doing SOt however, Plaintiff neglects to review the voluminous number of cases 

wherein the West VIrginia Court of Appeals reviewed an atIomey's disquali1ication. To the 

contrary, PIainti1f cites no case law demonstrating any instance wherein the Supreme Court 

tknied review of a writ of prohibition stemming from an attomey's disquali1ication. Thus. the 

overwhelming weight of pertinent case law unequivocally demonstrates there is a strong 

probability the Supreme Court will review B&G's Writ. 

7. The interests of judicial economy lDldoubtedly demonstrate that staying these 

proceedings is proper while the Supreme.Comt considers MOl's Writ. Moving forward with this 

action while the Writ is under consideration forces B&G to duplicate its trial preparation efforts. 

SpeclficallYt B&G would be forced to prepare a trial strategy assuming that the Supnme Court 

either grants, or denies. its ~ relief. This duplicative effort.. combined with the significant 

poten1ial that a retrial would be necessary should the Supreme Comt make its determination after 

the CU1'l'eDt trial has commenced, are the very grounds the Supreme Court has cautioned against 

when reviewing writs ofprohibition. 
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I 
~, . j 

8'. Thet¢fott;. an order' :sraylng. the; i.nstant. proceedings While the Supreme Couit' 

~~i~ ~WS: W'"rit is'. appt:opri~ ~ ll~$sary' ~ ~ BeW and t'bis Cotm ~ 

'liririeCeSsaiily. dupll~:em,rlS by way·ora.retial.. 

9. :Plaintiff repeatedJt referen:¢es that tliia actIQn has. ·be=en. pe~ for, 1;ltt.ee. (3) 

:y~. -Set! ~, at '~:4 $; 6. ~$ent from. 'PJaii#ilf,s p.~nse,. boW~~1iO is ~ut;)a'Yo~(e faci', 

that the. partieS'·haVe oil1j.'been,1:)peratiDg'under.:aScheduimg, o.tder, sfuoe:.D'eOenib.er 11,..'2-D1s', a 

~4 :'Of 1~:~ eleven '(llJ'mo~ prior Jo'lhe '~~. tdal dat~ :s:&G ~otes·11)at l'laintiff. 

co.mpl~:Qftbe'three (3) ~~.~on haE! been pen!f~.•n.: in. fact; ,P1aillfiffwntribUted, 

.si,~camiy to 1hls··de~ by' filing thiS' action, mthe· lmpropf;r-venue.. Moreov.er" discovety'bas: 

been,iri.ln"1>ite4l:>Y. ~r!tin~ diSCQv~ d,isp~~ U1e parties; aract· ~w:blch th~'P1ainti:Ef 

:8'iltf.iliis,COUrt are qtii~ f~. 

U). Finally. this Court: canq,ldl:r ret»gn1ze4. in its .ruling ftQm ihe l)ench tPat· it had 

.cGl;l,cems ~utits:<!on~l~on to disq~fy~. Lees, ~"I,~'not wild abouttlili: :decisi:on.Of 

Those same c6ncems shOuld weigh lieavUy-m grmrtfug,a Stit~ to permit arevIew of'this decisIon 

~4.to,~vent 1h~J>Ossib.le·~, If) ~l tlt~ '~d·~esi'~~Mr.. Lees,: ~4;)uf aboye" 

WHEREFORE•. Bailey & Glasser' LLP'respectfully: requestS tJlis Coilif grant. the rene! 

uested.li1 lts: .........:bUS"",. filed Motion to Stnt~ Enriirt . - 'jlto"-or.der D'fs,uaJi~::;'" -·James .S:
~.. _p~~:u . .1-3 .. ' . . __ ..~ ~.~. ~. .'1. .. tj: t/,Y..ug_ .. 
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IN/~~~COlJRT.()F~XASAWiIAro(JNjY,,~ST:vm~, 

,EJJGAaf;.~,m 

C"d A.ctiOli..N'.... i4-0--1~' 
Judge' John Omjrij;t~· 

BAILEY &·~4.BSE~ LLP.',: 

II Limited Lbliilif;Y:Partnenhip•. 


.i>~t~~to 

CERTIFICATE OF.SERVICE. 

~The undCisigned does her-eb$' certify. that on. the 41li ,day of"Octobet~ 20ft't. a true· and 

a~t¢ e6p.y .Qfth~ fqregd~ 1J"~i~. cl (;;Ta$$tl1' ~'s, )(£Pj1;~. ~po.t:l: Qf~ 

Motion. 10 $tap Proceedings. ·Or., In The .Altemate*. Motion TO- COntfiu,e ''\WS served upon
'. . . 

. . ' - .,. .. -1 ··f·......"'~ b~" -+<_!f ~~.,j z:;';_+' ct "s Mail to!co:unse 0 ...~Lj;l ;f. ~UJJ:Il.I. i:W.U .r...u0l!~ a.s . _.. 

~h.~WnJ)~ ~~,.Esquire­
G$ORGE &~PLLC' 
is.i6tJmawhaJ31}r.d..:EiiSt .. 
Chail~WV~5$.:U 
s~~~cinaw;~ 

ThQ ..... : .• -$e$r,. E$q~e (WV ~'i~~9) 
Charl~ IC.. GQuld;:&.~.(WV~·~~S39): 
Jason D. Bowle~ ESquire (WV Bar-#12.091) 

~·.J.:i}i:N~~~ ·P·LLC 
post.Office·B.b,X 26$8 
li~~..wv-~m-26~S; 
phonez QO.) 523';4l no 
FaJe (~04) 523;..2341 

'4835-613;9.4930•.". 1 
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