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WV Campaign Finance

State of West Virginia Campaign Financial
Statement
(Long Form) in Relation to the 2016 Election
Year

Brent D. Benjamin

Candidate or Committee Name

Candidate or Committee's Treasurer

Donald A. Nickerson, Jr.

Political Party (for candidates)
Non Partisan

Treasurer's Mailing Address (Street, Route, or P.O. Box)

8 Barrington Drive

Office Sought (for
Candidates)

Justice of the Supreme Court of]
Appeals

District/Division
State

City, State, Zip Code
Wheeling, WV 26003

Daytime Phone #
304-242-0414,&

Election Cycle Reporting Period:

Check if Applicable:

Qualifying Report for Sep 1, 2015 to Sep 30, 2015

Non-Election Cycle Reporting Period:

]

Amended Report
You must also check box of
appropriate reporting period

D Annual Report 2015 Calendar Year
Due last Saturday in March or within 6 days thereafter

]

Final Report

Zero balance required.
PAC must also file Form F-6
Dissolution

REPORT TOTALS

Fill in tofals at the completion of the report.

RECEIPTS OF FUNDS:

Totals for this

CASH BALANCE SUMMARY

Period Beginning Balance $0.00
Contributions $0.00 {ending balance from previous report)
Monetary Contributions from all Fund- + $0.00 Total Monetary Contributions +
Raising Events $0.00
Receipt of a Transfer of Excess Funds + $0.00 Total Other Income +
Total Monetary Contributions:

In-Kind Confributions

Totzl Contributions.

Other Income

Loans Received

http://cfrs.wvsos.com/#/report/10559/56478/en{2/24/2016 7:41:23 AM]

Total Expenditures Paid $0.00

Total Disbursements of Excess Funds +
$0.00

Repayment of Loans +

JA001640







WV Campaign Finance

OUTSTANDING LOANS & DEBTS:

Subtotal:
Unpaid Bills $0.00
Outstanding Loans + %$0.00
Total Debts: ) = $0.00 Ending Balance: =
' {Subtotal a. - Subtotal b.) $0.00
TOTAL CONTRIBUTIONS ELECTION YEAR-TO-DATE *Note: Report cannot be submitted with a negative
(Add total contributions from all reports) balance.
$0.00
" TOTAL EXPENDITURES ELECTION YEAR-TQ-DATE
(Add total expenditures from all reports)
$0.00

CONTRIBUTIONS
$250.00 OR LESS

DATE CONTRIBUTOR'S FULL NAME OR COMMITTEE'S NAME IAMOUNT

Subtotal of contributions of $250.00 or less _ $0.00
CONTRIBUTIONS
MORE THAN $250.00

DATE CONTRIBUTOR'S FULL NAME OR COMMITTEE'S NAME AMOUNT
Subtotal of all contributions of more than $250.00 $0.00
Subtotal of all contributions of $250 or less $0.00
Total Contributions: |$0.00

FUND-RAISING EVENTS

All monetary contributions received at a fundraiser must be reported in the Event Summary below.
If contributor's name and amount are not listed, the contribution must be turned over to the West Virginia General
Revenue Fund. The only exception to this rule may apply to political party executive committees. (WV Code 3-8-5a).

MISCELLANEOUS RECEIPTS

OTHER INCOME: INTEREST, REFUNDS,

http://ctrs.wvsos.com/#/teport/10555/56478/en[2/24/2016 7:41:23 AM]

Date Source of Income Type of Receipt ]Amount
Total Other Income: |$0.00
IN-KIND CONTRIBUTIONS
Date |[Name and Contributor Information Description of Contribution Value
: Total In-Kind Contributions: $0.00
JAOO1641
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LOANS

West Virginia Code: §3-8-5f. Loans to candidates, organizations or persons for election purposes.

"Every candidate, financial agent, person or association of persons or organization advocating or opposing the nominationor
election of any candidate or the passage or defeat of any issue or item lo be voled upon may not receive any money or
anyother thing of value foward election expenses except from the candidate, his or her spouse or a lending institution. All loans
shallbe evidenced by a written agreement executed by the lender, whether the candidate, his or her spouse, or the lending
institution.Such agreement shall state the date and amount of the loan, the terms, including interest and repayment scheduls,
and adescription of the collateral, if any, and the full names and addresses of all parfies to the agreement. A copy of the
agreementshall be filed with the financial staterment next required after the foan is executed.”

The loan agreement must include all items asked for in the statute. (See above.) The loan agreement does not have to follow
a certain format; generally, if all the required information is listed, any format is acceptable. Candidates or political committees
that take out a loan for the campaign through a bank or other commercial lending institution must include a copy of the loan
agreement executed with that bank or institution. Candidates should not take out loans which are partially for personal use and
partially for the campaign. It is aimost impossible to keep reporting straight in this case. Any money a candidate confributes to
his or her campaign committee with the hope of repayment must be treated as a loan and reported in this section. When a
candidate determines that no further repayment can be expected, the loan can be reported as repaid in this section by entering
the amount left to repay in the repayments column and reporting the same amount as a contribution from the candidate on
Page 2. These loans must be executed in writing. Caution: Candidates may not carry outstanding loans from one
campaign to the next. Each campaign is separate. Funds from a current campaign cannot be used to repay a loan
from a previous campaign.

HOW TO REPORT LOANS

1. Each loan for your campaign should be listed on a separate line. (Each time youloan money to the campaign or get a
loan, it is considered to be a separate loan.)Include the following information on the form below.
a. leans(s} from prior reporting periods and the balance of each loan(Col A.) If a payment was made on the loan, list
that in Col. C. Any loan thatwas repaid in previous reporting periods does not need to be listed.
b. new loans, the amount (Col. B), any repayments {Col. C), and thebalance (Col. D.)
2. Attach a copy of the loan agreement for each loan received during the reporting period.

LOANS (CONTINUED)

institution

Bank Loans: List name & address or financial

Candidate or Candidate's Spouse Loans:
List name, residence and mailing address of
person(s) making or cosigning loan

Column A
Balance of
previous loan at
end of period

Column B
Amount of new
loan received
during pericd

Column C
Repayments during
period

Column D
Balance outstanding
at end of period

Amount

Date |Amount

Date TAmou nt

Amount

Loans Received

Repayment of Loans

Outstanding Loans

0

0

0

ITEMIZED EXPENDITURES

Date |Name of Person or Vendor And Address

Purpose

—lAmount

Total Expenditures:

$0.00

RECEIPT OF A TRANSFER OF EXCESS FUNDS

Date ]Candidate Committee Name and Year

http://efrs.wvsos.com/#/report/10559/56478/en[2/24/2016 7:41:23 AM]

]Amount

JA001642
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|Tota| Receipts of Transfer of Excess Funds:

150.00

DISBURSEMENT OF EXCESS FUNDS

Date[Name of candidate committee and election year disbursing excess Purpose of Disbursement Amount
funds
Total Disbursement of Excess $0.00
Funds:
UNPAID BILLS
Date Group or Firm Affiliation Purpose Amount
Total Unpaid Bills: $0.00

Submitted: Oct 1, 2015 at 5:19:56 PM

JA001643

http://cfrs. wvsos.com/#/report/ 10559/56478/en[2/24/2016 7:41:23 AM]
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State of West Virginia Campaign Financial
Statement
(Long Form) in Relation to the 2016 Election
Year

Candidate or Committee Name
Brent D. Benjamin

Candidate or Committee's Treasurer

Donald A. Nickerson, Jr.

Political Party (for candidates)
Nan Partisan

Treasurer's Mailing Address (Street, Route, or P.O. Box)

8 Barrington Drive

Office Sought (for
Candidates)

Justice of the Supreme Court of
Appeals

State

District/Division

City, State, Zip Code
Wheeling, WV 26003

Daytime Phone #
304-242-0414,&

Election Cycle Reporting Period:

Check if Applicable:

Qualifying Report for Oct 1, 2015 to Oct 31, 2015

[l

Non-Election Cycle Reporting Period:

Amended Report
You must also check box of
appropriate reporting period

[

D Annual Report 2015 Calendar Year
Due last Saturday in March or within 6 days thereafter

Final Report

Zero balance required.
PAC must also file Form F-6
Dissolution

REPORT TOTALS

Fill in tofals at the completion of the report.

RECEIPTS OF FUNDS:

Totals for this

CASH BALANCE SUMMARY

Period Beginning Balance $0.00
Contributions $570.00 {ending balance from previous report)
Monetary Contributions from all Fund- + $790.00 Total Monetary Contributions +
Raising Events $1,360.00
Receipt of a Transfer of Excess Funds + $0.00 Total Other Income + $0.00
a a = $1,360.00 =
In-Kind Contributions + $0.00 $1,360.00
3 = $1,360.00
Total Expenditures Paid $4.23
Other Income $0.00 Total Disbursements of Excess Funds + $0.00
Loans Recsived + $0.00 Repayment of Loans + $0.00
= $4.23

hitp://cfrs.wvsos.com/#/report/ 10560/5649 1/en[2/24/2016 7:42:38 AM]

JA001644
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OUTSTANDING LOANS & DEBTS:

Unpaid Bills

$0.00

Outstanding Loans

+ $0.00

Total Debts: = $0.00

TOTAL CONTRIBUTIONS ELECTION YEAR-TO-DATE
(Add total contributions from all reports)

$1,360.00

Ending Balance:
{Subtotal a. - Subtotal b.}

balance.

*Note: Report cannot be submitted with a negative

$1,355.77

TOTAL EXPENDITURES ELECTION YEAR-TO-DATE
(Add total expenditures from all reports)

$4.23

CONTRIBUTIONS
$250.00 OR LESS

DATE CONTRIBUTOR'S FULL NAME OR COMMITTEE'S NAME AMOUNT
Oct 4, 2015 Catherine Delligatti $25.00
Oct 4, 2015 Jane G Charnock $100.00
Oct 4, 2015 Darreil Shull $100.00
Oct 15, 2015 Carol L Shull $100.00
Cct 24, 2015 John McGlec $20.00
Oct 24, 2015 Teresa L Shinn $25.00
Oct 24, 2015 Paftricia Lawson $100.00
Oct 24, 2015 Deborah Yost VanDervart $100.00
- |Subtotal of contributions of $250.00 or less $570.00
CONTRIBUTIONS
MORE THAN $250.00

DATE CONTRIBUTOR'S FULL NAME OR COMMITTEE'S NAME iAMOUNT

Subtotal of all contributions of more than $250.00 $0.00

Subtotal of all contributions of $250 or less $570.00

Total Contributions: $570.00

FUND-RAISING EVENTS

All monetary contributions received at a fundraiser must be reporied in the Event Summary below.
If contributor's name and amount are not listed, the contribution must be turned over to the West Virginia General
Revenue Fund. The only exception to this rule may apply to political party executive committees. (WV Code 3-8-5a).

WHEELING 1 EVENT SUMMARY

http://efrs. wysos.com/#/report/10560/56451/en[2/24/2016 7:42:38 AM]

Date of Event: Oct 28, 2015 Total Monetary Contributions:| $790.00
Type of Event: Meet and Grest Total Expenditures: - $0.00
Name of Place Held: Undo's NET RECEIPTS: = $790.00
Address of Place Held: 2153 National Rd Total In-Kind Contributions | $0.00
Wheeling, WV, 26003, Related to the Fundraiser
JA001645
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$250 OR LESS MORE THAN $250

DATE FULL NAME AMOUNT|DATE AMOUNT
Oct 28, 2015 |[Matthew Chapman $10.00 Event contributions of $250 or more: $0.00
Oct 28, 2015 [Alex Goyan $10.00 Event contributions of less than $250: $790.00
Oct 28, 2015 Meorgan McKee $10.00 Total Contributions: $790.00
Oct 28, 2015 |Laura Wakim Chapman $10.00
Oct 28, 2015 |Dolph Santorine $50.00
Oct 28, 2015 |Raobert J Fitzsimmons $100.00
Qct 28, 2015 |Robert P Fitzsimmons $100.00
Oct 28, 2015 |Don Nickerson $100.00
Oct 28, 2015 |Donald M Kresen $100.00
Oct 28, 2015 |Brent E Wear $100.00
Oct 28, 2015 [Justin J Wiater $100.00
QOct 28, 2015 [Clayton J Filzsimmaons $100.00

Subtotal of event contributions of [$790.00

less than $250.00

OTHER INCOME: INTEREST, REFUNDS,

MISCELLANEOUS RECEIPTS
Date Source of Income Type of Receipt Amount
iTotal Other Income: $0.00
IN-KIND CONTRIBUTIONS
Date |Name and Contributor Information Description of Contribution alue
Total In-Kind Contributions: $0.00

LOANS

West Virginia Code: §3-8-5f. Loans to candidates, organizations or persons for election purposes.

"Every candidate, financial agent, person or association of persons or orgarnization advocating or opposing the nominationor
election of any candidate or the passage or defeat of any issue or item to be voted upon may not receive any money or
anyother thing of value toward election expenses except from the candidate, his or her spotise or a lending institution. All loans
shallbe evidenced by a wrilten agreement executed by the lender, whether the candidate, his or her spouse, or the lending
institution.Such agreement shalf state the date and amount of the loan, the terms, including interest and repayment schedule,
and adescription of the collateral, if any, and the full names and addresses of all parties to the agreement. A copy of the
agreemernitshall be filed with the financial statement next required after the loan is executed.”

The loan agreement must include all items asked for in the statute. (See above.) The loan agreement does not have to follow
a certain format; generally, if all the required information is listed, any format is acceptable. Candidates or political committees
that take out a lcan for the campaign through a bank or other commercial lending institution must include a copy of the loan
agreement executed with that bank or institution. Candidates should not take out loans which are partially for personal use and
partially for the campaign. It is almost impossible to keep reporting straight in this case. Any money a candidate contributes to
his or her campaign commitiee with the hope of repayment must be treated as a loan and reported in this section. When a
candidate determines that no further repayment can be expected, the loan can be reported as repaid in this section by entering
the amount left to repay in the repayments column and reporting the same amount as a contribution from the candidate on

Page 2. These loans must be executed in writing. Caution: Candidates may not carry outstanding loans from one
JA001646
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WYV Campaign Finance

campaign to the next. Each campaign is separate. Funds from a current campaign cannot be used to repay a loan
from a previous campaign.

2.

HOW TO REPORT LOANS

1. Each loan for your campaign should be listed on a separate line. (Each time youloan money to the campaign or get a

loan, it is considered to be a separate Inan.)Include the following information on the form below.
a. loans(s) from prior reporting periods and the balance of each loan(Col A,) If a payment was made on the loan, list
that in Col. C. Any loan thatwas repaid in previous reporting periods does not need to be listed.
b. new loans, the amount (Col. B), any repayments (Col. C), and thebalance (Col. D.)
Attach a copy of the loan agreement for each loan received during the reporting period.

LOANS (CONTINUED)

personh(s) making or cosigning loan

Bank Leoans: List name & address or financial Column A Column B Column C Column D
institution Balance of Amount of new Repayments during |Balance outstanding
Candidate or Candidate's Spouse Loans: |previous loan at{ Ioan received period at end of period
List name, residence and mailing address of end of period during period

Amount Date {Amount Date Amount Amount

Loans Received |Repayment of Loans|Outstanding Loans

0 0 0
ITEMIZED EXPENDITURES

Date Name of Person or Vendor And Address Purpose Amount
Oct 4, 2015 PayPal Credit Card Transaction Fee $1.03
Oct 4, 2015 PayPal Credit Card Transaction Fee $3.20

2221 North First Street

San Jose, CA, 95131,

Total Expenditures: $4.23
RECEIPT OF A TRANSFER OF EXCESS FUNDS
Date Candidate Committee Name and Year Amount
[Total Receipts of Transfer of Excess Funds: $0.00

DISBURSEMENT OF EXCESS FUNDS

DateName of candidate committee and election year dishursing excess Purpose of Disbursement Amount
funds
Total Disbursement of Excess $0.00
Funds:
UNPAID BILLS
Date Group or Firm Affiliation Purpose Amount
Total Unpaid Bills: $0.00
JAD01647

http://cfrs. wvsos.com/#/report/10560/56491/en[2/24/2016 T:42:38 AM]
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Submitted: Nov 1, 2015 at 7:03:53 PM|

JA001648

http://cfrs.wvsos.com/#/report/10560/56491/en[2/24/2016 7:42:38 AM]
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State of West Virginia Campaign Financial
| Statement
(Long Form) in Relation to the 2016 Election
Year

Candidate or Committee Name Candidate or Committee’s Treasurer
Brent D. Benjamin Donald A. Nickerson, Jr.
Political Party (for candidates) [Treasurer's Mailing Address {Street, Route, or P.O. Box)
Non Partisan 3 Barrington Drive
Office Sought (for District/Division City, State, Zip Code Daytime Phone #
Candidates) State Wheeling, WV 26003 304-242-0414
Justice of the Supreme Court of
Appeals
[Election Cycle Reporting Period: Check if Applicable:
Qualifying Report for Nov 1, 2015 to Nov 30, 2015 |:| Amended Report
'You must also check box of
Non-Election Cycle Reporting Period: = o porod
[I Annual Repert 2015 Calendar Year IE?(? r':}i:(“;:;:ilu::r:; 6
Due last Saturday in March or within 6 days thereafter
Dissolution
REPORT TOTALS
_ Fill in totals af the completion of the report.
RECEIPTS OF FUNDS: Totals for this CASH BALANCE SUMMARY
Period Beginning Balance $1,355.77
Contributions $1,299.00 {ending balance from previous report)
Monetary Contributions from all Fund- + $0.00 X Tolal Monetary Confributions +
Raising Events $1,299.00
Receipt of a Transfer of Excess Funds + $0.00 Total Other Income + $0.00
Totat Monetary Contributions: = $1,299.00 ’
In-Kind Contributions + $0.00
Total Contributions: = $1.299.00
Total Expenditures Paid $652.29
Other Income $0.00 Total Disbursements of Excess Funds + 50.00
Loans Received + $0.00 Repayment of Loans , + $0.00
otal Other Income = $0.00 btota &~ $652.29
JA001649

hitp://cfrs wvsos.com/#/report/10561/56492/en[2/24/2016 7:43:34 AM)
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OUTSTANDING LOANS & DEBTS:

Ending Balance: =

Unpaid Bills

$740.87 {Subtotal a. - Subtotal b.) $2,002.48

*Note: Report cannof be submitted with a negative

Qutstanding Loans +3$0.00
balance.
Total Debts: = $740.87

TOTAL EXPENDITURES ELECTION YEAR-TO-DATE

TOTAL CONTRIBUTIONS ELECTION YEAR-TO-DATE
(Add total contributions from all reports)

(Add total expenditures from all reports)

$656.52

$2,659.00

CONTRIBUTIONS
$250.00 OR LESS

hitp:#/cfrs. wvsos.com/#/report/10561/56452/en[2/24/2016 7:43:34 AM]

DATE CONTRIBUTOR'S FULL NAME OR COMMITTEE'S NAME AMOUNT
Nov 1, 2015 [<irm Becker $1.00
Nov 1, 2015 J. F. Sampson $1.00
Nov 1, 2015 Pat Sampson $5.00
Nov 1, 2015 Sara S. Sampson $5.00
Nov 2, 2015 Rodney Morrison $50.00
Nov 3, 2015 Robert Kiblinger Sr. $1.00
Nov 3, 2015 Orville J. Ganaday $1.00
Nov 3, 2015 Susan Kiblinger $4.00
Nov 3, 2015 Cindy Ferrald $100.00
Nov 4, 2015 Mechelle Redden $2.00
Nov 4, 2015 John P. Fernald $100.00
Nov 5, 2015 Myrma E. Fone $50.00
Nov 6, 2015 Michael E Cary! $100.00
Nov 6, 2015 James K Ruland $100.00
Nov 10, 2015 Jennifer Stump $1.00
Nov 13, 2015 Kenneth W Apple $25.00
Nov 13, 2015 Mike Chapman $100.00
Nov 13, 2015 Karen Bailey $100.00
Nov 14, 2015 \Wayne Davis $1.00
Nov 16, 2015 Shereba Hunter $5.00
Nov 17, 2015 Royce Caldwell $1.00
Nov 17, 2015 Douglas Toliver $1.00
Nov 19, 2015 Margerat Falvo $1.00
Nov 19, 2015 Richard D. Blenko $1.00
Nov 19, 2015 Michelie McPeak $1.00
Nov 19, 2015 Dennis Meorer 51.00
Nov 19, 2015 Susann S, Apgar $1.00
Nov 19, 2015 Ricky Cleary $1.00
Nov 19, 2015 Doris L. Quesenberry $1.00
Nov 19, 2015 Carol Franklin $1.00
Nov 19, 2015 Judith F. Lucas $1.00
Nov 19, 2015 Michelle Ransom $1.00
Nov 19, 2015 Lydia Morgan $1.00
Nov 19, 2015 lJami Stafford %1.00
Nov 19, 2015 Lindsey Morgan $1.00
Nov 19, 2015 Brenda Quesenbery $1.00
JAO0O1650
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Nov 19, 2015 Travis Day $1.00
Nov 19, 2015 Martha A. Blenko $1.00
Nov 19, 2015 Joanna Day $1.00
Nov 19, 2015 Carolyn Baghy $1.00
Nov 19, 2015 Donald Day $1.00
Nov 19, 2015 Kathleen O'Hanlon $1.00
Nov 19, 2015 Wanda Day $1.00
Nov 19, 2015 Jennifer Kiblinger $1.00
- {Nov 19, 2015 [Terry L. Sanders $1.00
Nov 19, 2015 Bob Kiblinger $1.00
Nov 19, 2015 David Revel| $1.00
Nov 19, 2015 James Becker $2.00
Nov 19, 2015 Charlotte Poole $2.00
Nov 19, 2015 Rosa L. Meadows $3.00
Nov 19, 2015 Barbara E. Clinton $3.00
Nov 18, 2015 Bailee Hinxman $5.00
Nov 19, 2015 Deborah Goodson $5.00
Nov 19, 2015 Mary D. Wicks $5.00
Nov 19, 2015 Julie Williams 55.00
Nov 19, 2015 Eileen Tice $5.00
Nov 19, 2015 WJoyce M. Hill $5.00
Nov 19, 2015 Eleanor K. Locklear $5.00
Nov 19, 2015 Mary E. Gossett 1$5.00
Nov 19, 2015 Lula Belle Legg $10.00
Nov 19, 2015 Rhonda K. Scarbro $10.00
Nov 19, 2015 Raobert S. Wright $10.00
Nov 19, 2015 Inge H. Danford $20.00
Nov 19, 2015 Mary R. Bowyer $100.00
Nov 19, 2015 Nancy Canterbury $100.00
Nov 21, 2015 Quentin Lyons $10.00
Nov 21, 2015 Melissa Lyons $10.00
Nov 24, 2015 Michelle Marinacci $100.00
Nov 30, 2015 Anne B. Charnock $100.00
Subtotal of contributions of $250.00 or less $1,299.00
CONTRIBUTIONS
MORE THAN $250.00

DATE CONTRIBUTOR'S FULL NAME OR COMMITTEE'S NAME IAMOUNT

Subtotal of all contributions of more than $250.00 $0.00

Subtotal of all contributions of $250 or less $1,299.00

Total Contributions: $1,299.00

FUND-RAISING EVENTS

All monetary contributions received at a fundraiser must be reported in the Event Summary below.
[f contributor's name and amount are not listed, the contribution must be turned over to the West Virginia General
Revenue Fund. The only exception to this rule may apply to political party executive committees. (WV Code 3-8-5a).

http:/fefrs. wvsos. com/#/report/ 10561/56492/en[2/24/2016 7:43:34 AM]
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WHEELING 1 EVENT SUMMARY

Date of Event: Oct 28, 2015 Total Monetary Contributions:| $790.00
ype of Event: Meet and Greet Total Expenditures: - $253.09
Name of Place Held: Undo's NET RECEIPTS: = $536.91
IAddress of Place Held: 2153 National Rd Total In-Kind Contributions $0.00
Wheeling, WV, 26003, Related to the Fundraiser
$250 OR LESS MORE THAN $250
DATE|FULL NAME AMOUNT|DATE AMOUNT
Subtotal of event contributions of less $0.00 Event contributions of $250 or more: $0.00
than $250.00 Event contributions of less than $250: $0.00
Total Contributions: $790.00

OTHER INCOME: INTEREST, REFUNDS,
MISCELLANEOUS RECEIPTS

Date Source of Income Type of Receipt Amount
Total Other Income: $0.00
IN-KIND CONTRIBUTIONS
Date |Name and Contributor Information Description of Contribution alue
Total In-Kind Contributions: $0.00

LOANS

West Virginia Code: §3-8-5f. Loans to candidates, organizations or persons for election purposes.

"Every candidate, financial agent, person or association of persons or organization advocating or opposing the nominationor
election of any candidate or the passage or defeat of any issue or item lo be vofed upon may not receive any money or
anyother thing of value toward election expenses except from the candidate, his or her spouse or a lending institution. All loans
shalibe evidenced by a wriften agreement executed by the lender, whether the candidate, his or her spouse, or the lending
institution. Such agreement shall state the date and amount of the loan, the ferms, including interest and repayment schedule,
and adescription of the collateral, if any, and the full names and addresses of all parties fo the agreement. A copy of the
agreemenishall be filed with the financial statement next required after the loan is executed.”

The loan agreement must include all items asked for in the stafute. (See above.) The loan agreement does not have to follow
a certain format; generally, if all the required information is listed, any format is acceptable. Candidates or political committees
that take out a loan for the campaign through a bank or other commercial lending institution must include a copy of the loan
agreement executed with that bank or institution. Candidates should not take cut loans which are partially for personal use and
partially for the campaign. It is almost impossible to keep reporting straight in this case. Any money a candidate contributes to
his or her campaign committee with the hope of repayment must be treated as a loan and reported in this section. When a
candidate determines that no further repayment can be expected, the loan can be reported as repaid in this section by entering
the amount left to repay in the repayments column and reporting the same amount as a contribution from the candidate on
Page 2. These loans must be executed in writing. Caution: Candidates may not carry cutstanding loans from one
campaign to the next. Each campaign is separate. Funds from a current campaign cannot be used to repay a loan
from a previous campaign.

JA001652
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HOW TO REPORT LOANS
1. Each loan for your campaign should be listed on & separate line. (Each time youloan money fo the campaign or get a
loan, it is considered to be a separate loan.)Include the following information on the form below.
a. loans(s) from pricr reporting periods and the balance of each Ioan(Col A.) If a payment was made on the loan, list
that in Col. C. Any loan thatwas repaid in previous reporting periods does not need to be listed.
b. new loans, the amount (Col. B), any repayments {Col. C), and thebalance (Col. D.}
2. Attach a copy of the loan agreement for each loan received during the reporting period.
LOANS (CONTINUED)
Bank Loans: List name & address or financiai Column A Column B Column C Column D
institution Balance of Amount of new Repayments during |Balance outstanding
Candidate or Candidate's Spouse Loans: |previous loan at{ loan received period at end of period
List name, residence and mailing address of end of period during period
person(s) making or cosigning loan
Amount Date |Amount Date Amount Amount
Loans Received |Repayment of Loans|Qutstanding Loans
0 0 0
ITEMIZED EXPENDITURES
Date Name of Person or Vendor And Address Purpose Amount
Nov 19, 2015 Berkeley Marketing Group Comrnunications $399.20
Nov 19, 2015 Undo's Food $253.09
2153 National Rd
Wheeling, WV, 26003,
Total Expenditures: $652.29
RECEIPT OF A TRANSFER OF EXCESS FUNDS
Date Candidate Committee Name and Year ]Amount
Total Receipts of Transfer of Excess Funds: |$0.00
DISBURSEMENT OF EXCESS FUNDS
DateiName of candidate committee and election year disbursing excess Purpose of Dishursement Amount
funds
Total Disbursement of Excess $0.00
Funds:
UNPAID BILLS
Date Group or Firm Affiliation Purpose Amount
Nov 11, 2015 \Advocacy Center LLC Communications $740.87
484 Williamsport Pike
120
Martinsburg, WV, 25404,
Total Unpaid Bills: $740.87
JA001653
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Submitted: Dec 1, 2015 at 7:04:37 PM

JA00O1654
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State of West Virginia Campaign Financial
Statement
(Long Form) in Relation to the 2016 Election
Year |

Candidate or Committee Name
Brent D. Benjamin

-[Candidate or Committee's Treasurer

Donald A. Nickerson, Jr.

Political Party (for candidates)
Non Partisan

Treasurer's Mailing Address (Street, Route, or P.O. Box)
8 Barrington Drive :

District/Division
State

Office Sought (for
Candidates)

[Justice of the Supreme Court off
Appeals

Daytime Phone #
304-242-0414, &

City, State, Zip Code
Wheeling, WV 26003

Election Cycle Reporting Period:

Check if Applicable:

Qualifying Report for Dec 1, 2015 to Dec 31, 2015

I:' Amended Report

Non-Election Cycle Reporting Period:

You must also check box of
appropriate reporting period

I:‘ Final Report

I:I Annual Report 2016 Calendar Year
Due last Saturday in March or within 6 days thereafter

Zero balance required.
PAC must also file Form F-6

Dissolution

REPORT TOTALS

Fill in totals at the completion of the report.

Total KMonetary Conirouticrs = $4,045.00

In-Kind Contributions + $0.00

Total Contributizns = $4,045.00
Other Income %0.00
Loans Received + $0.00

EEE—

http://efrs.wvsos.com/#/report/10562/56496/en[ 2/24/201 6 7:46:26 AM]

RECEIPTS OF FUNDS: Totals for this CASH BALANCE SUMMARY

Period Beginning Balance $2,002.48
Contributions $2,097.00 (ending balance from previous report)
Monetary Contributions from all Fund- + $1,948.00 Total Monetary Contributions +
Raising Events $4,045.00
Receipt of a Transfer of Excess Funds + $0.00 Total Other Income + $0.00

$6,047.48

$751.50

Total Expenditures Paid
Total Disbursements of Excess Funds + $0.00
Repayment of Loans + $0.00

= $751.50

JAOO1655
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OUTSTANDING LOANS & DEBTS:

Unpaid Bills

$0.00

Outstanding Loans

Total Debts: = $0.00

+ $0.00

Ending Balance:
{Subtotal a. - Subfotal b.)

*Note: Report cannot be submitted with a negative

balance.

$5,295.98

TOTAL CONTRIBUTIONS ELECTION YEAR-TO-DATE
(Add total contributions from all reports)

TOTAL EXPENDITURES ELECTION YEAR-TO-DATE
(Add total expenditures from all reports)

http://cfrs wvsos.com/#/report/10562/56496/en[2/24/201 6 7:46:26 AM]

$1,408.02
$6,704.00
CONTRIBUTIONS
$250.00 OR LESS

DATE CONTRIBUTOR'S FULL NAME OR COMMITTEE'S NAME AMOUNT
Dec 1, 2015 Robin Capehart $100.00
Dec 2, 2015 Mary Harrington $25.00
Dec 4, 2015 Kristen Stolipher $50.00
Dec 4, 2015 Melissa Knott $60.00
Dec 4, 2015 Rosalind Chapman $100.00
Dec 6, 2015 Chris Petersen $1.00
Dec 8, 2015 Sherri Pennington $5.00
Dec 9, 2015 Josephine Vesey Ruland 525.00
Dec 9, 2015 Eric Bell $100.00
Dec 10, 2015 William Salisbury $1.00
Dec 10, 2015 [Thomas Miller $1.00
Dec 10, 2015 Cheryl Miller $1.00
Dec 10, 2015 Kathy Brosius $1.00
Dec 10, 2015 Stephanie Dotson $2.00
Dec 10, 2015 Linda Farren $2.00
Dec 10, 2015 Marsha Snyder $2.00
Dec 10, 2015 Gary Esker $2.00
Dec 10, 2015 John A. Farley $3.00
Dec 10, 2015 Angela M. Angel $5.00
Dec 10, 2015 Rhonda Adkins $5.00
Dec 10, 2015 Michael A. Angel $5.00
Dec 10, 2015 Lee Jones $5.00
Dec 10, 2015 Cathy Medley $5.00
Dec 10, 2015 Sabrina D. Chewning $10.00
Dec 10, 2015 Makisha Chewning $10.00
Dec 10, 2015 Judy Reed $15.00
Dec 10, 2015 Joe E. Cooke $20.00
Dec 10, 2015 Donal P. Shafer $100.00
Dec 10, 2015 Arthur E. Dingess $100.00
Dec 10, 2015 Delores Jean Davis $100.00
Dec 10, 2015 Billy Wesley Dingess $100.00
Dec 10, 2015 Carol J. Shafer $100.00
Dec 16, 2015 Delby B. Pool $100.00
Dec 16, 2015 Gregory Gellner $100.00
Dec 17, 2015 Donald Forsht $1.00
Dec 17, 2015 Bob Adams $5.00

JA0OD1656
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Dec 18, 2015 Bob McGlone $5.00
Dec 18, 2015 Rachel McGlone $5.00
Dec 18, 2015 Jeff Parker $5.00
Dec 18, 2015 Heather Parker $5.00
Dec 18, 2015 Susan K. McGlone $5.00
Dec 18, 2015 Leslie A. Spears $10.00
Dec 18, 2015 Erin L. Shaver $20.00
Dec 18, 2015 Paige Cruz $25.00
Dec 18, 2015 Martin Farrell $50.00
Dec 18, 2015 Bernard S. Vallejos $50.00
Dec 18, 2015 Michael J. Farrell $50.00
Dec 18, 2015 Erik Legg $50.00
Dec 18, 2015 Melissa D. Wellman $50.00
Dec 18, 2015 Steven K. Wellman 550.00
Dec 18, 2015 Cybthia Legg $50.00
Dec 18, 2015 Andrea Vallejos $50.00
Dec 18, 2015 Thomas E. Scart $50.00
Dec 18, 2015 Jim Cagle $100.00
Dec 18, 2015 - ITodd M. Williams $100.00
Dec 22, 2015 Kenneth Reed $100.00
Subtotal of contributions of $250.00 or less $2,097.00
CONTRIBUTIONS
MORE THAN $250.00

DATE CONTRIBUTOR'S FULL NAME OR COMMITTEE'S NAME AMOUNT

Subtotal of all contributions of more than $250.00 $0.00

Subtotal of all contributions of $250 or less $2,097.00

Total Contributions: $2,097.00

FUND-RAISING EVENTS

All monetary contributions received at a fundraiser must be reported in the Event Summary below.
If contributor's name and amount are not listed, the contribution must be turned over to the West Virginia General
Revenue Fund. The only exception to this rule may apply to political party executive committees. (WV Code 3-8-53).

CHARLESTON 1 EVENT SUMMARY

Date of Event:
Type of Event:

Dec 14, 2015

Meet and Greet

|[Name of Place Held:

lAddress of Place Held:

Lite India Restaurant

1604 Washington St E
Charleston, WV, 25311,

Total Monetary Contributions:| $530.00
Total Expenditures: - $0.00 |
NET RECEIPTS: = $530.00
Total In-Kind Contributions $0.00
Related to the Fundraiser

$250 OR LESS

MORE THAN $250

DATE

FULL NAME

AMOUNT

DATE

AMOUNT

Dec 14, 2015

Shane Snyder

$5.00

Event contributions of $250 or more:

http://cfrs.wvsos.com/freport/10562/56496/en[2/24/2(16 T:46:26 AM]

$0.00
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IDec 14, 2015 |Kelly Sowerds $5.00 Event contributions of less than $250: $530.00
Dec 14, 2015 |Sarah Anderson $20.00 Total Contributions: §530.00
Dec 14, 2015 |David B. McMahon $50.00
Dec 14, 2015 |Lendsay Gardner $50.00
Dec 14, 2015 |Gary R. Bucci $100.00
Dec 14, 2015 jMark Alan Atkinson $100.00
Dec 14, 2015 |Harry Deitzler $100.00
Dec 15, 2015 |Timothy C. Bailey $100.00

Subtotal of event contributions of [$530.00
less than $250.00
BRIDGEPORT 1 EVENT SUMMARY

Date of Event: Dec 15, 2015 [Total Monetary Contributions:| $600.00
Type of Event: Meet and Greet Total Expenditures: - %0.00
[Name of Place Held: Bridgeport Conference Center [NET RECEIPTS: = $600.00

ddress of Place Held: 300 Conference Center Way [Total In-Kind Contributions $0.00
Bridgeport, WV, 26330, Related to the Fundraiser
$250 OR LESS MORE THAN $250

DATE FULL NAME AMOUNT|DATE AMOUNT
Dec 15, 2015 |Cynthia J.T. Loomis $50.00 Event contributions of $250 or more: $0.00
Dec 15, 2015 (Sally Romano $50.00 Event contributions of less than $250: $600.00
Dec 15, 2015 |[James R. Christie $100.00 Total Contributions: $600.00
Dec 15, 2015 |David J. Romano $100.00
Dec 15, 2015 |Rachel E. Romano $100.00
Dec 15, 2015 |Roger W. Mclntyre $100.00
Dec 15, 2015 |Amy M. Smith $100.00

Subtotal of event contributions of [$600.00

less than $250.00

SHEPHERDSTOWN 1 EVENT SUMMARY

Date of Event: Dec 17, 2015 Total Monetary Contributions:| $818.00
Type of Event: Meet and Greet Total Expenditures: - $0.00
Name of Place Heid: The Station at Shepherdstown [NET RECEIPTS: = $818.00
Address of Place Held: Shepherdstown, WYV, ﬂ'otal In-Kind Contributions | $0.00

Related to the Fundraiser _

$250 OR LESS MORE THAN $250
DATE FULL NAME AMOUNT|DATE AMOUNT
Dec 17, 2015 |Patricia Rucker $1.00 Event contributions of $250 or more: $0.00
Dec 17, 2015 |Kelly A. Beck %1.00 Event contributions of less than $250: $818.00
Dec 17, 2015 JAmbrose Rucker $1.00 Total Contributions: $618.00
Dec 17, 2015 |Desiree Rose $5.00
Dec 17, 2015 IC, L. Riviello $10.00
Dec 17, 2015 |Matthew Harvey $100.00

IDec 17, 2015 [Floyd M. Sayre $100.00
Dec 17, 2015 [Larry Faircloth $100.00

http://cfrs.wvsos.com/#report/10562/56496/en[2/24/2016 7:46:26 AM]
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Dec 17, 2015 |Laura V. Faircloth : $100.00

Dec 17, 2015 |Gary W. Kelley $100.00

Dec 17, 2015 |Michael Riviello $100.00

Dec 17, 2015 |Barry P. Beck $100.00

Dec 17, 2015 |Paul Taylor $100.00
Subtotal of event contributions of [$818.00
less than $250.00

OTHER INCOME: INTEREST, REFUNDS,
MISCELLANEOUS RECEIPTS

Date Source of [ncome Type of Receipt IAmount
' Total Other Income: $0.00
IN-KIND CONTRIBUTIONS
Date |Name and Contributor Information : Description of Contribution alue
Total In-Kind Contributions: $0.00

LOANS

West Virginia Code: §3-8-5f. Loans to candidates, organizations or persons for election purposes.

“Every candidate, financial agent, person or associalion of persons or organization advocating or opposing the nominationor
election of any candidate or the passage or defeal of any issue or item o be voted upon may not receive any money or
anyother thing of value toward election expenses except from the candidate, his or her spouse or a lending institution. All loans
shallbe evidenced by a written agreement executed by the lender, whether the candidate, his or her spouse, or the lending
institution.Such agreement shall state the date and amount of the loan, the ferms, including inferest and repayment schedule,
and adescription of the collateral, if any, and the full names and addresses of all parties lo the agreement. A copy of the
agreementshall be filed with the financial statement next required after the loan is executed.”

The loan agreement must include all items asked for in the statute. (See above.) The loan agreement does not have to follow
a certain format; generally, if all the required information is listed, any format is acceptable. Candidates or political committees
that take out a loan for the campaign through a bank or other commercial lending institution must include a copy of the loan
agreement executed with that bank or institution. Candidates should not take out loans which are partially for personal use and
partially for the campaign. [t is almost impossible to keep reporting straight in this case. Any money a candidate contributes to
his or her campaign commiftee with the hope of repayment must be treated as a loan and reported in this section. When a
candidate determines that no further repayment can be expected, the loan can be reported as repaid in this section by entering
the amount left to repay in the repayments column and reporting the same amount as a contribution from the candidate on
Page 2. These loans must be executed in writing. Caution: Candidates may not carry outstanding loans from one
campaign to the next. Each campaign is separate. Funds from a current campaign cannot be used to repay a loan
from a previous campaign.

HOW TO REPORT LOANS

1. Each loan-for your campaign should be listed on a separate line. (Each time youloan money to the campaign or get a
loan, it is considered to be a separate loan.)Include the following informaticn on the form below,
a. loans(s) from prior reporting periods and the balance of each loan{Col A.) If a payment was made on the loan, list
that in Col. C. Any loan thatwas repaid in previous reporting periods does not need to be listed.
b. new loans, the amount (Ccl. B), any repayments (Col. C), and thebalance {Col. D.)
2. Attach a copy of the loan agreement for each loan received during the reporting period.

JA0O1659
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LOANS (CONTINUED)

Bank Loans: List name & address or financial [ Column A Column B Column C Column D
institution Balance of Amount of new | Repayments during |Balance outstanding
Candidate or Candidate’s Spouse Loans: previous [can at| [oan received period at end of period
List name, residence and mailing address of end of period during period
iperson(s) making or cosigning loan
Amount Date [Amount Date [Amount Amount
L.oans Received |Repayment of Loans|Outstanding Loans
0 0 0

ITEMIZED EXPENDITURES

Date Name of Person or Vendor And Address Purpose Amount
Dec 1, 2015 PayPal Credit Card Fee $3.20
Dec 2, 2015 PayPal Credit Card Fee $1.03
Dec 9, 2015 PayPal Credit Card Fee $3.20
Dec 22, 2015 PayPal Credit Card Fee $3.20
Dec 28, 2015 IAdvocacy Center LLC Comrmunications $740.87

484 Williamsport Pike

120

Martinsburg, WV, 25404,

Total Expenditures: $751.50

RECEIPT OF A TRANSFER OF EXCESS FUNDS

Date

Candidate Committee Name and Year

Amount

Total Receipts of Transfer of Excess Funds:

$0.00

DISBURSEMENT OF EXCESS FUNDS

funds

DateName of candidate committee and election year disbursing excess

Purpose of Disbursement

Amount

Total Disbursement of Excess
Funds:

$0.00

UNPAID BILLS

Date

Group or Firm Affiliation

Purpose

Amount

Total Unpaid Bills:

$0.00

Submitted: Jan 1,

2016 at 5:27:48 PM

http://cfrs.wvsos.comv#/report/ 10562/56496/en[2/24/2016 7:46:26 AM]
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State of West Virginia Campaign Financial
| Statement

(Long Form) in Relation to the 2016 Election
Year

Candidate or Committee Name
Brent D. Benjamin

Donald A. Nickerson, Jr.

Candidate or Committee’s Treasurer

Political Party (for candidates)

Treasurer's Mailing Address (Street, Route, or P.O. Box)

Non Partisan 8 Barrington Drive

Office Sought (for District/Division City, State, Zip Code Daytime Phone #
Candidates) State Wheeling, WV 26003 304-242-0414
Justice of the Supreme Court of]

IAppeals

Election Cycle Reporting Period:

ICheck if Applicable:

Qualifying Report for Dec 1, 2015 to Dec 31, 2015

Non-Election Cycle Reporting Period:

IAmended Report
'You must also check box of
appropriate reporting peried

[]

Annual Report 2016 Calendar Year
Due last Saturday in March or within 6 days thereafter

Final Report

Zero balance required.
PAC must also file Form F-6
Dissolution

REPORT TOTALS

Fill in totals at the completion of the repart.

Total Monetary Contributions: = $4,055.00
In-Kind Contributions + $0.00
Total Contributions: = $4,055.00
Other Income $0.00
Loans Received + $0.00

Total Other Income: = $0.00

http://cfs.wvsos.com/#/report/ [ 0562/56509/en[2/24/2016 7:47:30 AM)

RECEIPTS OF FUNDS: Totals for this CASH BALANCE SUMMARY

Period Beginning Balance $2,002.48
Confributions $2,107.00 {ending balance from previous report) :
Monetary Contributions from all Fund- + $1,948.00 Total Monetary Contributions +
Rajsing Events $4,0565.00
Receipt of a Transfer of Excess Funds + $0.00 Total Other Income + $0.00

Total Expenditures Paid $751.50

Total Disbursements of Excess Funds + $0.00

Repayment of Loans + $0.00

Subtotal: W= $751.50
: JAOO1661
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OUTSTANDING LOANS & DEBTS:

Unpaid Bilis $0.00
Outstanding Loans + $0.00
otal Deb = $0.00

Ending Balance:
(Subtotal a. - Subtotal b.)

*Note: Report cannot be submitted with a negative

balance.

$5,305.98

TOTAL CONTRIBUTIONS ELECTION YEAR-TO-DATE
{Add total contributions from all reports)

TOTAL EXPENDITURES ELECTION YEAR-TO-DATE
{Add total expenditures from all reports)

http://cfrs. wvsos.com/#report/1 0562/56508/en[2/24/2016 7:47:30 AM]

$1,408.02
$6,714.00
CONTRIBUTIONS
$250.00 OR LESS

DATE CONTRIBUTOR'S FULL NAME OR COMMITTEE'S NAME AMOUNT
Dec 1, 2015 Robin Capehart $100.00
Dec 2, 2015 Mary Harrington $25.00
Dec 4, 2015 Kristen Stolipher $50.00
Dec 4, 2015 Melissa Knott $60.00
Dec 4, 2015 Rosalind Chapman $100.00
Dec 6, 2015 Chris Petersen $1.00
Dec 8, 2015 Sherri Pennington $5.00
Dec 8, 2015 Josephine Vesey Ruland $25.00
Dec 9, 2015 Eric Bell $100.00
Dec 10, 2015 \William Salisbury $1.00
Dec 10, 2015 Thomas Miller 51.00
Dec 10, 2015 Kathy Brosius $1.00
Dec 10, 2015 Cheryl Miller $1.00
Dec 10, 2015 Marsha Snyder $2.00
Dec 10, 2015 Stephanie Dotson 52,00
Dec 10, 2015 Gary Esker $2.00
Dec 10, 2015 Linda Farren $2.00
Dec 10, 2015 John A. Farley $3.00
Dec 10, 2015 Angela M. Angel $5.00
Dec 10, 2015 Michael A. Angel $5.00
Dec 10, 2015 Rhonda Adkins $5.00
Dec 10, 2015 Cathy Medley $5.00
Dec 10, 2015 Lee Jones $5.00
Dec 10, 2015 Sabrina D. Chewning $10.00
Dec 10, 2015 Rick D. Chewning $10.00
Dec 10, 2015 Makisha Chewning $10.00
Dec 10, 2015 Judy Reed $15.00
Dec 10, 2015 Joe E. Cooke $20.00
Dec 10, 2015 Delores Jean Davis $100.00
Dec 10, 2015 rthur E. Dingess '$100.00
Dec 10, 2015 Donal P. Shafer $100.00
Dec 10, 2015 Billy Wesley Dingess $100.00
Dec 10, 2015 Carol J. Shafer $100.00
Dec 16, 2015 Delby B. Pool $100.00
Dec 16, 2015 Gregory Gellner $100.00
Dec 17, 2015 Donald Forsht $1.00

JAOD1662
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Dec 17, 2015 Bob Adams $5.00
Dec 18, 2015 Bob McGlone $5.00
Dec 18, 2015 Susan K. McGlone $5.00
Dec 18, 2015 Heather Parker $5.00
Dec 18, 2015 Leff Parker $5.00
Dec 18, 2015 Rachel McGlone $5.00
Dec 18, 2015 Leslie A. Spears $10.00
Dec 18, 2015 Erin L. Shaver - 1820.00
Dec 18, 2015 Paige Cruz $25.00
Dec 18, 2015 Bernard S. Vallgjos $50.00
Dec 18, 2015 Thomas E. Scarr $50.00
Dec 18, 2015 Andrea Vallejos $50.00
Dec 18, 2015 Cybthia Legg $50.00
Dec 18, 2015 Erik Legg $50.00
Dec 18, 215 Melissa D. Wellman $50.00
Dec 18, 2015 Martin Farrell 50.00
Dec 18, 2015 Michael J. Farrel! $50.00
Dec 18, 2015 Steven K. Wellman $50.00
Dec 18, 2015 Jim Cagle $100.00
Dec 18, 2015 Todd M. Willams $100.00
Dec 22, 2015 Kenneth Reed $100.00
Subtotal of contributions of $250.00 or less $2,107.00
CONTRIBUTIONS
MORE THAN $250.00

DATE CONTRIBUTOR'S FULL NAME CR COMMITTEE'S NAME IAMOUNT

Subtotal of all contributions of more than $250.00 $0.00

Subtotal of all contributions of $250 or less $2,107.00

Total Contributions: $2,107.00

FUND-RAISING EVENTS

All monetary contributions received at a fundraiser must be reported in the Event Summary helow.
If contributor's name and amount are not listed, the contribution must be turmed over 1o the West Virginia General
Revenue Fund. The only exception to this rule may apply to political party executive committees. (WV Code 3-8-5a).

CHARLESTON 1 EVENT SUMMARY

Date of Event:
Type of Event:

Name of Place Held:
IAddress of Place Held:

Dec 14, 2015

Total Monetary Confributions:

Meef and Greet

Total Expenditures:

Little India Restaurant

1604 Washington St E
Charleston, WV, 25311,

NET RECEIPTS:

Total In-Kind Contributions
Related to the Fundraiser

$530.00:

- $0.00

= $530.00

$0.00

$250 OR LESS

MORE THAN $250

DATE

FULL NAME

AMOUNT

DATE

AMOUNT

http://cfrs. wvsos.comM/report/ 1 0562/56509/en[2/24/2016 7:47:30 AM]
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Dec 14, 2015 |Kelly Sowerds $5.00 Event contributions of $250 or more: $0.00
Dec 14, 2015 {Shane Snyder $5.00 Event contributions of less than $250: $530.00
Dec 14, 2015 |Sarah Anderson $20.00 Total Contributions: $530.00
Dec 14, 2015 |Lendsay Gardner $50.00
Dec 14, 2015 (David B. McMahon $50.00
Dec 14, 2015 |Harry Deitzler $100.00
Dec 14, 2015 |Gary R. Bucci $100.00
Dec 14, 2015 [Mark Alan Atkinson $100.00
Dec 15, 2015 |Timothy C. Bailey $100.00

Subtotal of event contributions of ($530.00

less than $250.00

BRIDGEPORT 1 EVENT SUMMARY

Date of Event: Dec 15, 2015 Total Monetary Contributions:| $600.00
LI'ypua of Event: Meet and Greet Total Expenditures: - $0.00
Name of Place Held: Bridgeport Conference Center NET RECEIPTS: = $600.00
IAddress of Place Held: 300 Conference Center Way  [Total In-Kind Contributions $0.00
Bridgeport, WV, 26330, Related to the Fundraiser
$250 OR LESS MORE THAN $250

DATE FULL NAME AMOUNTDATE AMOUNT
Dec 15, 2015 {Cynthia J.T. Loomis $50.00 Event contributions of $250 or more: $0.00
Dec 15, 2015 [Sally Romano $50.00 Event contributions of less than $250: $600.00
Dec 15, 2015 |David J. Romano $100.00 Total Contributions: $600.00
Dec 15, 2015 |Rachel E. Romano $100.00
Dec 15, 2015 {Roger W. Mcintyre $100.00
Dec 15, 2015 (Amy M. Smith $100.00
Dec 15, 2015 [James R. Christie $100.00

Subtotal of event contributions of [$600.00

less than $250.00

SHEPHERDSTOWN 1 EVENT SUMMARY

Date of Event: Dec 17, 2015 Total Monetary Contributions: $818.00
Type of Event: Meet and Greet Total Expenditures: - $0.00
Name of Place Held: The Station at Shepherdstown [NET RECEIPTS: = $818.00
Address of Place Held: Shepherdstown, WV, Total In-Kind Contributions | $0.00
Related to the Fundraiser
$250 OR LESS MORE THAN $250
DATE FULL NAME AMOUNT|DATE AMOUNT
Dec 17, 2015 |Patricia Rucker $1.00 Event contributions of $250 or more: $0.00
Dec 17, 2015 |Ambrose Rucker $1.00 Event contributions of less than $250: $818.00
Dec 17, 2015 |Kelly A. Beck $1.00 Total Contributions: $818.00
Dec 17, 2015 |Desiree Rose $5.00
Dec 17, 2015 |C. L. Riviello $10.00
Ipec 17, 2015 Fioyd M. Sayre $100.00
Dec 17, 2015 |Larry Faircloth $100.00
JA0O1664
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jDec 17, 2015 |Gary W. Keliey $100.00

IDec 17, 2015 [Paul Taylor $100.00

Dec 17, 2015 (Barry P, Beck $100.00

Dec 17, 2015 |Michael Riviello $100.00

Dec 17, 2015 |Laura V. Faircloth $100.00

Dec 17, 2015 |Matthew Harvey $100.00
Subtotal of event contributions of ($818.00
less than $250.00

OTHER INCOME: INTEREST, REFUNDS,
MISCELLANEOUS RECEIPTS

Date Source of Income Type of Receipt IAmount
Total Other Income: $0.00
IN-KIND CONTRIBUTIONS
Date |Name and Contributor Information Description of Contribution alue
Total In-Kind Contributions: $0.00

LOANS

West Virginia Code: §3-8-5f. Loans to candidates, organizations or persons for election purposes.

"Every candidate, financial agenf, person or association of persons or organization advocating or opposing the nominationor
election of any candidate or the passage or defeat of any issue or itern fo be voted upon may nof receive any money or
anyother thing of value foward election expenses except from the candidate, his or her spouse or a lending institution. All loans
shallbe evidenced by a written agreement executed by the lender, whether the candidate, his or her spouse, or the lending
institution.Such agreement shall state the date and amount of the loan, the terms, including interest and repayment schedule,
and adescription of the collateral, if any, and the full names and addresses of all parties fo the agreement. A copy of the
agreementshall be filed with the financial stafement next required affer the loan /s executed.”

The loan agreement must include all items asked for in the statute. {(See above.) The loan agreement does not have to follow
a certain formaft; generally, if all the required information is listed, any format is acceptable. Candidates or political committees
that take out a loan for the campaign through a bank or other commercial lending institution must include a copy of the loan
agreement executed with that bank or institution. Candidates should not take out loans which are partially for personal use and
partially for the campaign. It is almost impossible to keep reporting straight in this case. Any money a candidate contributes to
his or her campaign commitiee with the hope of repayment must be treated as a loan and reported in this section. When a
candidate determines that no further repayment can be expected, the loan can be reported as repaid in this section by entering
the amount left to repay in the repayments column and reporting the same amount as a contribution from the candidate on
Page 2. These loans must be executed in writing. Caution: Candidates may not carry outstanding loans from one
campaign to the next. Each campaign is separate. Funds from a current campaign cannot be used to repay a loan
from a previous campaign.

HOW TO REPORT LOANS

1. Each loan for your campaign should be listed on a separate line. (Each time youloan money to the campaign or get a
loan, it is considered fo be a separate loan.)Include the following information on the form below.
a. loans(s) from prior reporting periods and the balance of each loan{Col A.) If a payment was made on the loan, list
that in Col. C. Any loan thatwas repaid in previous reporting periods does not need to be listed.
b. new loans, the amount (Col. B), any repayments (Col. C), and thebalance (Col. D.)

JA001665
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2. Attach a copy of the loan agreement for each loan received during the reporting period.

LOANS (CONTINUED)

Bank Loans: List name & address or financial Column A Column B Column C Column D
institution Balance of Amount of new Repayments during {Balance outstanding
Candidate or Candidate’'s Spouse Loans: |previous loan at]{ loan received pericd at end of period
List name, residence and mailing address of end of period during period
person(s) making cr cosigning loan

Amount Date |Amount Date Amount Amount

Loans Received

Repayment of Loans

Outstanding Loans

0

0

0

ITEMIZED EXPENDITURES

Date Name of Person or Vendor And Address Purpose Amount
Dec 1, 2015 PayPal Credit Card Fee $3.20
Dec 2, 2015 PayPal Credit Card Fee $1.03
Dec 9, 2015 PayPal Credit Card Fee $3.20
Dec 22, 2015 PayPal Credit Card Fee $3.20
Dec 28, 2015 lAdvocacy Center LLC Communications $740.87

1484 Williamsport Pike

120
Martinsburg, WV, 25404,
Total Expenditures: $751.50

RECEIPT OF A TRANSFER OF EXCESS FUNDS

Date

Candidate Committee Name and Year

IAmount

Total Receipts of Transfer of Excess Funds:

$0.00

DISBURSEMENT OF EXCESS FUNDS

DateName of candidate committee and election year disbursing excess Purpose of Disbursement Amount
funds
Total Disbursement of Excess $0.00
Funds:
UNPAID BILLS
Date Group or Firm Affiliation Purpose lAmount
Total Unpaid Bills: [$0.00

Submitted: Jan 31, 2016 at 5:06:57 PM
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State of West Virginia Campaign Financial
Statement
(Long Form) in Relation to the 2016 Election
Year

Candidate or Committee Name Candidate or Committee’s Treasurer
Brent D. Benjamin Donald A. Nickerson, Jr.
Political Party (for candidates) Treasurer's Mailing Address (Street, Route, or P.O. Box)
Non Partisan . 8 Barrington Drive
Office Sought (for District/Division City, State, Zip Code ~ |[Daytime Phone #
Candidates} State Wheeling, WV 26003 304-242-0414\@
Justice of the Supreme Court of| '
Appeals
Election Cycle Reporting Period: Check if Applicable:
Qualifying Report for Jan 1, 2016 to Jan 31, 2016 |:| Amended Report
You must also check box of
. . . . appropriate reporting pericd
Non-Election Cycle Reporting Period: 7 et Report
[ ] Annual Report 2016 Calendar Year Zero balance required.
Due last Saturday in March or within 6 days thereafter PAC mU_St also file Form F-6
Dissolution
Filt in totals at the completion of the report.
RECEIPTS OF FUNDS: Totals for this CASH BALANCE SUMMARY
Period Beginning Balance $5,305.98
Contributions "] $33,212.00 (ending balance from previous report)
Monetary Contributions from all Fund- + $1,585.00 Total Monetary Contributions +
Raising Events $34,797.00
Receipt of a Transfer of Excess Funds + $0.00 Total Other Income + $0.00
Tetsl lAunetary Cortributions = $34,797.00 =
In-Kind Contributions + $0.00 $40,102.98
Total Contributinng: = $34,797.00
Total Expenditures Paid $4,341.41
Other Income $0.00 Total Disbursements of Excess Funds + $0.00
Loans Received + $0.00 Repayment of Loans _ |+ $0.00

Toial Orer Incors: = §0.00 =
$4,341.41
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OUTSTANDING LOANS & DEBTS:

Unpaid Bills

$0.00

Cutstanding Loans

Total Debts: = $0.00

+ $0.00

Ending Balance:
(Subtotal a. - Subtotal b.)

*Note: Report cannot be submitted with a

negative balance.

TOTAL CONTRIBUTIONS ELECTION YEAR-TO-DATE
(Add total contributions from all reports)

$41,511.00

TOTAL EXPENDITURES ELECTION YEAR-TO-DATE

(Add total expenditures from all reports)

$5,749.43

CONTRIBUTIONS
$250.00 OR LESS

http://cfrs.wysos.com/#/report/1 0563/56510/en[2/24/2016 7:48:39 AM]

DATE CONTRIBUTOR'S FULL NAME OR COMMITTEE'S NAME IAMOUNT
Jan 2, 2016 Lee Hall $100.00
Jan 6, 2016 Robert W. Van Dervort $5.00
Jan 10, 2016 Rosalind Welsh $20.00
Jan 11, 2018 Hugh La Penotiere $1.00
Jan 11, 2016 Raymond Joseph Funkhouser ll| $1.00
Jan 11, 2016 Edna H. Casdorph $1.00
Jan 11, 2016 Tom Newcomer $1.00
Jan 11, 20186 Terry E. Courtwright $1.00
Jan 11, 2016 Don Sorenson $2.00
Jan 11, 2016 Daphne Feliu $5.00
Jan 11, 2016 Barbara L. Christie $5.00
Jan 11, 2016 Michelle Young $10.00
Jan 11, 2016 Andrea Bequette $20.00
Jan 11, 2016 Thaddeus A. Bequette $20.00
Jan 11, 2016 Mark Games $100.00
Jan 11, 2016 Ed Nolan $100.00
lJan 11, 2016 Lewis B. Mullins $100.00
Jan 12, 2016 Mark W. Kelley $100.00
Jan 12, 2016 \W. Kent Carper $100.00
Jan 13, 2016 James J. Matzureff $100.00
Jan 14, 2016 LuAnn Searls $20.00
Jan 14, 2016 Tanya R. Thomas $20.00
Jan 14, 2016 Mary Swartz $25.00
Jan 14, 2016 Mark Swartz $100.00
Jan 14, 2016 Donald B. Carter Jr. $100.00
Jan 14, 2016 Lee Javins Il $5100.00
Jan 14, 2016 Anna Mae Kuhayda $100.00
Jan 14, 2016 [Hugo Andreini $100.00
Jan 14, 2016 Michael Prascik $100.00
Jan 14, 2016 Mary Ann Kinder $100.00
Jan 14, 2016 David Lunsford $100.00
Jan 14, 2016 Tracey Kinder $100.00
Jan 15, 2016 Brigette Tester $1.00
Jan 15, 2016 Ray Bruning $1.00
Jan 16, 2016 Darla A. Mushet $5.00
Jan 19, 2016 Richard A. Pill $90.00
JAOO1668
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Jan 20, 2016 Terri Bower $20.00
Jan 20, 2016 - [Kimbertly R. Javins $20.00
Jan 20, 2016 Jeanne S. Dedo $50.00
Jan 20, 2016 David D. Pill $90.00
Jan 20, 20186 Scott S..Segal 5100.00
Jan 20, 2016 Samuel A. Hrko $100.00
Jan 20, 2016 James Smallridge $100.00
Jan 20, 20186 James G. Bordas Jr. $100.00
Jan 20, 2016 Kathy Blass $100.00
Jan 20, 2016 Bobby Lipscomb $100.00
Jan 20, 2016 Geoffrey C. Brown $100.00
Jan 20, 2016 Shannon J. Hrko $100.00
Jan 20, 2016 Hilary Regan $100.00
Jan 21, 2016 LJodi Cunningham $15.00
Jan 21, 2016 James B. Stoneking $20.00
Jan 21, 2016 Jeremy M. McGraw $50.00
Jan 25, 2016 Rhonda Schillace $25.00
Jan 25, 2016 Gregory Schillace $25.00
Jan 25, 2016 Kevin Robinson $100.00
Jan 26, 2016 Nelson Robinson $100.00
Jan 26, 2018 Lloyce Robinson $100.00
Jan 26, 2016 Tony Majestro $100.00
Jan 26, 2016 Andrew Robinson $100.00
Jan 26, 2016 lJames Peterson $100.00
Jan 26, 2016 Prudence Majestro $100.00
Jan 26, 2016 IAnthony Majestro $100.00
Jan 27, 20186 Kristi Cline-White $100.00
Jan 27, 2016 Kristi Cline-White $100.00
Jan 27, 2016 Honey Powe $100.00
Jan 27, 2016 Stephen Adkins $100.00
Jan 27, 2016 Leonard Frenkit $100.00
Jan 27, 2016 William Schwartz $100.00
Jan 27, 2016 Richard Otten $100.00
Jan 27, 2016 Patrick Felton $100.00
Jan 27, 2016 Michael Walker $100.00
Jan 27, 2016 Jane Peak $100.00
Jan 27, 2016 Sarah Castle $100.00
Jan 27, 2016 lJames Akers $100.00
lJan 27, 2016 Connie Stone $100.00
lJan 27, 2018 Honey Powe $100.00
Jan 27, 2016 Talbot Powell $100.00
tJan 27, 2016 Marianne Forbes $100.00
iJan 27, 2018 Sandra Adkins $100.00
Jan 27, 2016 Jane Peak 5100.00
lJan 27, 2016 James Shaffer 5100.00
Jan 27, 2018 Sarah Castle $100.00
Jan 27, 2016 Talbot Powell $100.00
Jan 27, 2016 Richard Otten $100.00
Jan 28, 20186 Hanna Petersen $5.00
Jan 28, 2016 Robert E. Barrat $20.00
Jan 28, 2016 Ashley A. Pill $40.00
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Jan 28, 2016 Sandra Harrah $50.00
Jan 28, 2016 Aaron Harrah $50.00
Jan 28, 2016 iAaron Harrah $50.00
lJan 28, 2016 Sandra Harrah $50.00
Jan 28, 2016 Amanda E. Steiner $550.00
Jan 28, 2016 Thelma J. Pill $60.00
Jan 28, 2016 Allan Karlin $100.00
Jan 28, 2016 Sandra H. Kinney $100.00
Jan 28, 2016 Benjamin L. Bailey $100.00
Jan 28, 2016 Jason P. Shafer $100.00
Jan 28, 2016 Rodney A. Smith $100.00
Jan 28, 2016 Allan Karlin $100.00
Jan 29, 2016 lan Lestini $51.00
Jan 29, 2016 Jay O'Diell $5.00
Jan 29, 2016 Kay Knollinger $5.00
Jan 29, 2016 Michael C. Sheridan $10.00
Jan 29, 2016 Kellen Leef $10.00
lJan 29, 2016 Nease Markins $10.00
Jan 29, 2016 David Langford $25.00
Jan 29, 2016 Kimberly Dillard $25.00
Jan 29, 2016 David Langford $25.00
Jan 29, 2016 Debbie F. Payne $50.00
Jan 29, 2016 Keith Morgan $100.00
Jan 29, 2016 David Hammer $100.00 .
Jan 29, 2016 Paige Flanigan $100.00
Jan 29, 2016 Chery! Simpson $100.00
Jan 29, 2016 Matthew Berthold $100.00
Jan 29, 2016 John Skinner $100.00
Jan 29, 2016 iAndrew Skinner $100.00
Jan 29, 2016 David Pollard $100.00
Jan 29, 2016 Ralph Young $100.00
Jan 29, 2016 I Timothy Dipiero $100.00
Jan 29, 2016 Philip L Casingal $100.00
Jan 29, 2016 Douglas Spencer $100.00
Jan 29, 2016 Connie Westfall $100.00
Jan 29, 2016 Sheletta Thomas $100.00
Jan 29, 2016 Lynnett S. Simon $100.00
Jan 29, 2016 Lauren J. Booth $100.00
Jan 29, 2016 Kevin Burgess $100.00
Jan 29, 2016 Amanda Benjamin $100.00
Jan 29, 2016 Sydney Whittington $100.00
Jan 29, 2016 Thomas Boggs $100.00
Jan 29, 2016 Tom Peyton $100.00
Jan 29, 2016 Hobert Westfall $100.00
Jan 29, 2016 Jonathan Mani $100.00
lJan 29, 2016 Sean McGinley $100.00
Jan 29, 2016 Herbert Westfall $100.00 -
an 29, 2016 Anne Forbes Reed $100.00
Jan 29, 2016 Kevin Pearl $100.00
Jan 29, 2016 Mark Colantonio $100.00
Jan 29, 2016 Danielle Varrat $100.00
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Jan 29, 2016 Paul Davis $100.00
Jan 29, 2016 Andrew Byrd $100.00
Jan 29, 2016 C. Michael Bee $100.00
Jan 29, 2016 Jennifer Lacy $100.00
an 29, 2016 Brandley Layne $100.00
Jan 29, 2016 Erica Lord $100.00
Jan 29, 2016 Penny L Bice $100.00
Jan 29, 2016 Kathy Skinner $100.00
Jan 29, 2016 Dennis P. Brady $100.00
Jan 29, 2016 Jacob Robinson $100.00
Jan 29, 2016 - Damon Ellis $100.00
Jan 29, 2016 Benjamin Sheridan $100.00
Jan 29, 2016 Lawrence Schultz $100.00
Jan 29, 2016 Charles Webb $100.00
Jan 29, 2016 Amy New $100.00
Jan 29, 2016 Lynn Pollard $100.00
Jan 29, 2016 Lindsay Jackfert Griffith $100.00
[Jan 29, 2016 Lonnie Simmons $100.00
lJan 29, 2016 Elizabeth Duffield $100.00
Jan 29, 2016 Anthony Salvatore $100.00
Jan 29, 2016 Josh Chandler $100.00
Jan 29, 2016 Sarah McDaniel $100.00
Jan 29, 2016 Kathe Deitzler $100.00
Jan 29, 2016 Ronald Walters $100.00
Jan 29, 2016 Beth Clark $100.00
Jan 29, 2016 Joshua Barrett $100.00
Jan 29, 2016 David Johnston $100.00
Jan 29, 2016 Robert Bastress $100.00
Jan 29, 2016 Carl A. Frankovitch $100.00
Jan 29, 2016 Jonathan R. Marshall $100.00
Jan 29, 2016 Christopher Turak 100.00
Jan 29, 2016 Chris Walters $100.00
Jan 29, 2016 William C. Forbes $100.00
Jan 29, 2016 Tara Chandler $100.00
an 29, 2016 Derrick Lefler $100.00
Jan 29, 2016 Stephen Skinner $100.00
Jan 29, 2016 Boyd Warner $100.00
Jan 29, 2016 Eric Frankovitch $100.00
Jan 29, 2016 Steve New $100.00
Jan 29, 2016 Lori Gillispie $100.00
Jan 29, 2016 Mark Farrell $100.00
Jan 29, 2016 Larry Duffield $100.00
an 29, 2016 William Jesse Forbes 5100.00
lJan 29, 2016 Shawn Gillispie %$100.00
Jan 29, 2016 Mark Moreland $100.00
Jan 29, 2016 Steven R. Broadwater Jr. $100.00
Jan 29, 2016 Leona Boggs $100.00
Jan 29, 2016 Adriana Love Marshall $100.00
lJan 29, 2016 Ben Salango $100.00
Jan 29, 2016 Tony C'Diell $100.00
Jan 29, 2016 William Kiefer $100.00
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Jan 29, 2016 Charles Bailey $100.00
Jan 29, 2016 Karla Rae $100.00
Jan 29, 2016 Lee Kayser $100.00
Jan 29, 2016 Shelia Miller $100.00
lJan 29, 2016 Tera Salango $100.00
Jan 29, 2016 Tammy Bowles Raines $100.00
Jan 29, 2016 Jeanne Warner $100.00
Jan 29, 2016 Carl N. Frankovitch $100.00
Jan 29, 2016 Chad Lovejoy $100.00
Jan 29, 2016 D. Adrian Hoosier Il %$100.00
Jan 29, 2016 Cathy Young $100.00
lJan 29, 2016 Eric B. Snyder $100.00
Jan 29, 2016 Laura Davis $100.00
Jan 29, 2016 R. Edison Hill $100.00
Jan 29, 2016 Truman Griffith $100.00
Jan 29, 2016 Connie Westfall $100.00
Jan 29, 2016 Tony L. Clackler || $100.00
Jan 29, 2016 Robert Taylor $100.00
LJan 29, 2016 Ellen Clarke Forbes $100.00
Jan 29, 2016 Mitchell Klein $100.00
Jan 29, 2016 Mark Garren $100.00
Jan 29, 2016 Christopher Miller $100.00
Jan 29, 2016 Lesli R. Forbes $100.00
Jan 30, 2016 Charles Robert Peavler $1.00
lJan 30, 2016 iAnna Maria Peavler $1.00
Jan 30, 2016 ruth sperow $1.00
Jan 30, 2016 bruce sperow $1.00
Jan 30, 2016 Sarah Corley $1.00
Jan 30, 2016 Lara Ann Peavler $1.00
Jan 30, 2016 JP Corley $1.00
Jan 30, 2016 Lauren Wilkes $5.00
lJan 30, 2016 Donald Shoemaker $5.00
Jan 30, 2016 Katie Rose $5.00
Jan 30, 2016 Christian Rose $5.00
Jan 30, 2016 Donna Smeltzer $5.00
Jan 30, 2016 Kenneth Trenary $10.00
Jan 30, 2016 tJayla Walker $10.00
Jan 30, 2016 Deborah Walker $25.00
LJan 30, 2016 Emmett Papper $25.00
Jan 30, 20186 Mary Bowers $25.00
Jan 30, 2016 Lorraine Nickerson $25.00
Jan 30, 2016 Lacey Santorine $50.00
Jan 30, 2016 Trae Santorine $50.00
Jan 30, 2016 Laura Pollard $50.00
Jan 30, 2016 Steven Wolfe $50.00
Jan 30, 2016 Saun Capehart $50.00
Jan 30, 2016 LJulie Archer $50.00
Jan 30, 2016 Lora Kaye Santorine $50.00
Jan 30, 2016 Matthew Martin $50.00
Jan 30, 2016 rick modesitt $50.00
Jan 30, 2016 aron Amore 100.00
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Jan 30, 2016 Timothy Manchin $100.00
Jan 30, 2016 Jodie Walker $100,00
Jan 30, 2016 DMichael Burke $100.00
Jan 30, 2016 Brent Benjamin $100.00
Jan 30, 2016 Adam McCoy $100.00
Jan 30, 2016 Mildred Karlin $100.00
lJan 30, 2016 Cynthia Barrett $100.00
Jan 30, 2016 Patricia Marshall 5100.00
lJan 30, 2016 Carl J. Roncaglione $100.00
Jan 30, 2016 Gloria A. Saunders $100.00
Jan 30, 2016 John Goodall $100.00
Jan 30, 2016 Joshua McGrew $100.00
Jan 30, 2016 iohn saunders $100.00
Jan 30, 2016 Derek Adkins $100.00
Jan 30, 2016 Janet Keating $100.00
Jan 30, 2016 Ron Zavolta $100.00
Jan 30, 2016 Deborah DeMoss $100.00
Jan 30, 2016 Samuel Madia $100.00
Jan 30, 2016 Chris Janelle 5100.00.
Jan 30, 2016 Bernard Layne $100.00
Jan 30, 2016 Harri Joseph $100.00
Jan 30, 2016 Jeffrey Kessler $100.00
Jan 30, 2016 Antoinette M. Bee $100.00
Jan 30, 2016 Stacie Boggs $100.00
Jan 30, 2016 Kayleen Fitzsimmons $100.00
Jan 30, 2016 Ryan Stewart $100.00
Jan 30, 2016 Amanda Taylor $100.00
Jan 30, 2016 Paul Stroebel $100.00
Jan 30, 2016 Paul D, Eliis $100.00
Jan 30, 2016 Rhonda W. Depasquale $100.00
Jan 30, 2016 Kristin Wear $100.00
Jan 30, 2016 William Tiano $100.00
Jan 30, 2016 James K. Kendall $100.00
Jan 30, 2016 Brian Prim $100.00
Jan 30, 2016 John Skaggs $100.00
Jan 30, 2016 Chris Hood $100.00
Jan 30, 2016 Jordan Laird $100.00
Jan 30, 2016 J. Zachary Zatezalo $100.00
Jan 30, 2016 Lisa Lambert $100.00
Jan 30, 2016 Ronnie Wentz $100.00
Jan 30, 2016 Jennifer Goodall $100.00
Jan 30, 2016 Leslie Ann James $100.00
Jan 30, 2016 Robert Harless $100.00
Jan 30, 2016 April Workman $100.00
Jan 30, 2016 Patrick Maroney $100.00
Jan 30, 2016 Kelly Wiseman $100.00
Jan 30, 2016 Sondra Andrews $100.00
Jan 30, 2016 Virginia Carper $100.00
Jan 30, 2016 - Sara Lovejoy $100.00
Jan 30, 2016 Joel Baker $100.00
Jan 30, 2016 Emily A Mead 5100.00
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Jan 30, 2016 Robert Fannin 100.00
Jan 30, 2016 Sharon Byrd $100.00
Jan 30, 2016 Sean Farrell $100.00
Jan 30, 2016 Evan Benjamin $100.00
Jan 30, 2016 Melissa Turner $100.00
Jan 30, 2016 David Workman $100.00
Jan 30, 2016 Benjamin Adams $100.00
Jan 30, 2016 Scott Andrews $100.00
Jan 30, 2016 Kelly Griffith 5100.00
Jan 30, 2016 Josh Pearson $100.00
Jan 30, 2016 Richard Forren $100.00
LJan 30, 2016 Mary Lynn Harless $100.00
Jan 30, 2016 Michael Callaghan $100.00
lJan 30, 2016 Cheri Callaghan $100.00
Jan 30, 2016 Georgia Griffith $100.00
Jan 30, 2016 Ryan Buck $100.00
Jan 30, 2016 James McQueen $100.00
Jan 30, 2016 Melissa Downs 5100.00
Jan 30, 2016 Amanda Greere $100.00
Jan 30, 2016 Bernard Bossio $100.00
Jan 30, 2016 Paula Moore $100.00
Jan 30, 2016 Daniel Mead $100.00
Jan 30, 2016 John Hunter 100.00
Jan 30, 2016 Frank Hartman $100.00
Jan 30, 2016 Erika Bailey $100.00
Jan 30, 2016 Mitzi Rick $100.00
Jan 30, 2016 Cynthia Harman $100.00
Jan 30, 2016 Paul Farrell $100.00
Jan 30, 2016 Sarah K Shaffer $100.00
Jan 30, 2016 ROBIN HARLOW $100.00
Jan 30, 2016 Douglas Miley $100.00
Jan 30, 2016 Patrick Farrell $100.00
Jan 30, 2016 Oliver Davis Segal 5100.00
Jan 30, 2016 JEFFREY HARLOW $100.00
Jan 30, 2016 Katihryn Farrell $100.00
Jan 30, 2016 Lisa Spencer $100.00
Jan 30, 2016 Stephen Shell $100.00
Jan 30, 2016 Tim Miley $100.00
Jan 30, 2016 Guy Panrell $100.00
Jan 30, 2016 Taylor Downs $100.00
Jan 30, 2016 Kenneth Bannon $100.00
Jan 30, 2016 Jilt Nolan $100.00
Jan 30, 2016 Greg Hewitt $100.00
Jan 30, 2016 Amanda Rowe $100.00
Jan 30, 2016 [Jed Nolan $100.00
Jan 30, 2016 Jordin Wilcher $100.00
Jan 30, 2016 Barrie Ann Adkins $100.00
Jan 30, 2016 Scott Windom $100.00
Jan 30, 2016 Clint Young $100.00
Jan 30, 2016 Sandra Marinacci $100.00
Jan 30, 2016 Leo Cremeans $100.00
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Jan 30, 2016 Susan Miley $100.00
Jan 30, 2016 April Ferrebee $100.00
Jan 30, 2016 Stanley Bailey $100.00
Jan 30, 2016 Marilyn Monahan $100.00
Jan 30, 2016 Alex Shook $100.00
lJan 30, 2016 william frame $100.00
Jan 30, 2016 Todd Wiseman $100.00
Jan 30, 2016 Rhonda Jacobs $100.00
Jan 30, 2016 Rita Pelfrey $100.00
Jan 30, 2016 Patrick Jacobs $100.00
Jan 30, 2016 Nacrna Bailey $100.00
WJan 30, 2016 Stuart Calwell $100.00
Jan 30, 2016 David J. Depasquale $100.00
Jan 30, 2016  lennifer Shell $100.00
Jan 30, 2016 Patricia Garren $100.00
Jan 30, 2016 Edwin Pancake $100.00
Jan 30, 2016 Susan Skinner $100.00
Jan 30, 2016 Fred Mohr $100.00
Jan 30, 2016 Jonathan M. Harless $100.00
Jan 30, 2016 L enard Panrell $100.00
Jan 30, 2016 Beth White $100.00
Jan 30, 2016 Carletta Fannin $100.00
Jan 30, 2016 Philip Shell $100.00
LJan 30, 2016 Rodney Snyder $100.00
Jan 30, 2016 Katherine Burress $100.00
Jan 30, 2016 Sarah J. Kendall $100.00
Jan 30, 2016 Jeffrey Gustafson $100.00
Jan 30, 2016 Barbara Fish $100.00
Jan 30, 2016 Justin Marcum $100.00
Jan 30, 2016 Jonathan O'Dell $100.00
Jan 30, 2016 Heidi Miley $100.00
Jan 30, 2016 Richard Monahan 15100.00
Jan 30, 2016 paul perfater 5100.00
Jan 30, 2016 Amy Schmitt $100.00
Jan 30, 2016 Rita L. Casingal $100.00
Jan 30, 2016 Robert Kuenzel $100.00
lJan 30, 2016 William Summers $100.00
Jan 30, 2016 lJohn Barrett $100.00
Jan 30, 2016 Ralph Troisi $100.00
Jan 30, 2016 lJoseph Ferretti $100.00
Jan 30, 2016 Robert Fish $100.00
Jan 30, 2016 John Pelfrey $100.00
lJan 30, 2016 Jonathan Turak $100.00
Jan 30, 2016 David Marshall $100.00
Jan 30, 2016 charle stevens $100.00
Jan 30, 2016 Theresa Kuenzel $100.00
Jan 30, 2016 Luliet Terry 5100.00
Jan 30, 2016 Jacqueline Farrell $100.00
Subtotal of contributions of $250.00 or less $33,212.00
JAOO1675




WV Campaign Finance

CONTRIBUTIONS
MORE THAN $250.00

DATE CONTRIBUTOR'S FULL NAME OR COMMITTEE'S NAME AMOUNT
Subtotal of all contributions of more than $250.00 $0.00
Subtotal of all contributions of $250 or less $33,212.00
Total Contributions: $33,212.00

All monetary contributions received at a fundraiser must be reported in the Event Summary below.

FUND-RAISING EVENTS

If contributor’'s name and amount are not listed, the contribution must be turned over to the West Virginia General
Revenue Fund. The only exception to this rule may apply to political party executive committees. (WV Code 3-8-5a).

WHEELING 2 EVENT SUMMARY

Date of Event:
Type of Event:
[Name of Place

IAddress of Place Held:

Jan 14, 2016

Total Monetary Contributions:

Meet and Greet

Total Expenditures:

Held: Undo's

NET RECEIPTS:

2153 National Rd

Wheeling, WV, 26003,

Total In-Kind Contributions
Related to the Fundraiser

$1,585.00

- $399.20

=$1,185.80

$0.00

$250 OR LESS

MORE THAN $250

http://cfrs, wvsos.com/i/report/ 10563/565 1 0/en[2/24/2016 7:48:39 AM]

DATE FULL NAME AMOUNT |DATE AMOUNT
Jan 14, 2016 (Earl L. Forman Il Esqg. $20.00 Event contributions of $250 or more: $0.00
Jan 14, 2016 |Dorothy C. Robinson $25.00 Event contributions of less than $250: $1,585.00
Jan 14, 2016 |Mike Hooper $50.00 Total Contributions: $1,585.00
Jan 14, 2016 |Alex Coogan $50.00
Jan 14, 2016 |Phillip T. Glyptis $100.00
Jan 14, 2016 |Brent Robinson $100.00
Jan 14, 2016 [Holly Planinsic $100.00
Jan 14, 2016 |Charlene M. Hartley $100.00
Jan 14, 2016 [Marc J. Chernenko $100.00
Jan 14, 2016 |R. Dean Hartley $100.00
Jan 14, 2016 |David A. Jividen $100.00
Jan 14, 2016 |Thomas F. Burgoyne $100.00
Jan 14, 2018 [Scott S. Blass $100.00
Jan 14, 2016 [James R. Lee $100.00
Jan 14, 2016 [Teresa Toriseva $100.00
Jan 14, 2016 |James G. Squibb Jr. $100.00
Jan 14, 2016 |[Larry Blalock $100.00
Jan 14, 2016 |David P. Robinson $100.00

Subtotal of event contributions of |$1,585.00

less than $250.00

JADO1676




WYV Campaign Finance

OTHER INCOME: INTEREST, REFUNDS,
MISCELLANEOUS RECEIPTS

Date Source of Income Type of Receipt Amount
Total Other income: $0.00
IN-KIND CONTRIBUTIONS
Date [Name and Contributor Information Description of Contribution |Va|ue
Total In-Kind Contributions: |$0.00

LOANS

West Virginia Code: §3-8-5f. Loans to candidates, organizations or persons for election purposes.

"Every candidafe, financial agent, person or association of persons or organization advocating or opposing the nominationor
election of any candidate or the passage or defeat of any issue or ifem to be voted upon may not receive any money or
anyother thing of value toward election expenses except from the candidate, his or her spouse or a lending institution. All loans
shallbe evidenced by a wrilfen agreement executed by the lender, whether the candidate, his or her spouse, or the lending
institution.Such agreement shall stafe the date and amount of the loan, the terms, including interest and repayment schedute,
and adescription of the collateral, if any, and the full names and addresses of alf parties lo the agreement. A copy of the
agreementshall be filed with the financial statement next required after the loan is executed.”

The loan agreement must include all items asked for in the statute. (See above.) The loan agreement does not have to follow
a certain format; generally, if all the required information is listed, any format is acceptable. Candidates or political commitiees
that take out a loan for the campaign through a bank or other commercial fending institution must include a copy of the lean
agreement executed with that bank or institution. Candidates should not take out loans which are partially for perscnal use and
partially for the campaign. It is almost impossible to keep reporting straight in this case. Any money a candidate contributes to
his or her campaign committee with the hope of repayment must be treated as a loan and reported in this section. When a
candidate determines that no further repayment can be expected, the loan can be reported as repaid in this section by entering
the amount left to repay in the repayments column and reporting the same amount as a contribution from the candidate on
Page 2. These loans must be executed in writing. Caution: Candidates may not carry outstanding loans from one
campaign to the next. Each campaign is separate. Funds from a current campaign cannot be used to repay a loan
from a previous campaign.

HOW TO REPORT LOANS

1. Each loan for your campaign should be listed on a separate line. (Each time youlcan money to the campaign or get a
loan, it is considered to be a separate loan.)include the following information on the form below.
a. loans(s) from prior reporting pericds and the balance of each loan(Col A.) If a payment was made on the loan, list
that in Col. C. Any loan thatwas repaid in previous reporting periods does not need to be listed.
b. new loans, the amount (Col. B), any repayments (Col. C), and thebalance (Col. D.)
2. Attach a copy of the loan agreement for each loan received during the reporting peried.

LOANS (CONTINUED)

Bank Loans: List name & address or financial Column A Column B Column C Column D
institution Balance of Amount of new | Repayments during (Balance outstanding
Candidate or Candidate's Spouse Loans: previous loan at| loan received period at end of period

List name, residence and mailing address of end of period during period
Erson(s) making or cosigning lcan

I 1 !
JA001677
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WYV Campaign Finance

Amount Date lAmount

Date  |Amount

Amount

Loans Received

Repayment of Loans

Outstanding Loans

0

0

0

ITEMIZED EXPENDITURES

Date Name of Person or Vendor And Address Purpose Amount
Jan 11, 2016 PayPal Credit Card Fees $6.50
Jan 14, 2016 IAdvocacy Center LLC Communications & Printing $1,066.52
Jan 14, 2016 PayPal Credit Card Fees $19.20
Jan 14, 2016 Wy S0OS Filing Fees $1,360.00

State Capitol

Charleston, WV,
Han 15, 2016 RSQP Print & Design Printing $568.40

92 16th St

heeling, WV, 26003,

Jan 18, 20186 Undo's Catering $399.20
Jan 20, 2016 PayPal Credit Card Fees $6.40
Jan 25, 2016 PayPal Credit Card $5.26
Jan 26, 2016 PayPal Credit Card Fees $25.60
Jan 27, 2016 PayPal Credit Card Fees $44.80
Jan 28, 2016 PayPal Credit Card Fees $6.70
Jan 29, 2016 PayPal Credit Card Fees $244.28
Jan 30, 2016 Facebook Online Advertising $75.84

1 Hacker Way

Menlo Park, CA,
Jan 30, 2016 PayPal Credit Card Fees $475.37
Jan 31, 20186 Facebook Online Advertising $37.34

otal Expenditures: $4,341.41

RECEIPT OF A TRANSFER OF EXCESS FUNDS

Date

Candidate Committee Name and Year

lAmou nt

Total Receipts of Transfer of Excess Funds:

50.00

DISBURSEMENT OF EXCESS FUNDS

Date[Name of candidate committee and election year disbursing excess

funds

Purpose of Disbursement

IAmount

Total Disbursement of Excess
Funds:

$0.00

UNPAID BILLS

Date

Group or Firm Affiliation

Purpose

Amount

Tetal Unpaid Bills:

$0.00

Submitted: Feb 1, 2016 at 11:38:45 PM

http://efrs. wvsos.com/#/report/10563/56510/en[2/24/2016 7:48:39 AM]
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State of West Virginia Campaign Financial Statement
(Long Form) in Relation to the 2016 Election Year
For Nonpartisan Offices

Candidafe or Cormitiee Name
Comimittes tc Re-elact Justice Brent Benjamin

Candldats or Committee's Troasurer
Donhald A. Nickerson, Jr.

Political Party {for candidates)

Treasurers Moliing Address (Strest, Route or P.O. Box}

Non Partisan " 8 Barrington Or.
Office Sought {for candidates) DistrictDivision City, State, Zip Code Daytima Phone #
Jusfice of the Supreme Court of Appeals State 28003Wheeling, WY 02 2420414
i check one): Check If Applicable:
%] Explorstory Summary Rmljinlﬁl:'timl Cycle Reporting Ferl.od { ) Amends:me
] General-First Reporl Pra-Genaral Report | Pest-General Raport You must also check
Dua March 26 - Apri 1, 2016 Due Aprl 25 - 28, 208 Due May 23 - Juna 11, 2018 box of appropriate

Teporiing period

Non-Election Cycle
Reporting Period:

-0

days thereafter

Annuul Report Due in Calendar Year
Due last Saturday i March or within 6

[ FinalReport
Lo balanca required.
PAC must alsa file
Form F-6 Disgalution

REPORT TOTALS

Fill in totals af the compietion of the report.

RECEIPTS OF FUNDS: _ Totalsforthis Period CASH BALANCE SUMMARY
Coniributions (Peged - $2,550.00 Beginning Balance
Monetary Confributions from af 7 400.00 {endingbalance from - 0.00
Fund-Raising Everts _ Page 1) o previols report) :
Receipt of a Transfer of 0.00 Total Moneta
: " + : ry
Excess Funds (Page 2) J’" Contributions +  5,850.00
= §0,850,00
=] Total Otherincome + 0.00
In-Kind Gonirfbutlona: Psmn |+ 0.0
= $0,950.00 ]
Ctherincome (Poge §) 0.00 TotalExpenditures (Pege 7 $8,042.50 1
- a.00 Total Disbarsements of
Loans Received {Pxe 8 +- : Excass Funds  (Fege ) + 0.00 I
= 80900 L '
RepaymentofLoans Psges)) . 0.00
OUTSTANDING LOANS & DEBTS: Subitoral: ' $5,942.90
Unpaid Bills (Pege 9 0.00
Outstanding Loans (pages) + 0.00 Ending Balance:
_ $0.00 (Subtotal a. - Subtotal b.} | 51.007.10
*Gannot be negative balance
TOTAL CONTRIBUTIONS TOTAL EXPENDlTURES
ELECTIONYEAR-TO-DATE ELECTION YEAR-TO-DATE

{Add total cornitributions from allreports)

% $9,950.00

Otfietal Form F-7

(Adc_lf.otal expenditures from all reports)

j I $6,042.90 ]—:ﬂ——a
) Isgued by the WV Siats Elotion Commission Revised 12115
1
ECEIVE
FEB - 8 20%
BY:
-_____-‘——__—

JA001680




Contributors of Check ffadditional pagas

$250 or Less have beenattached.
DATE CONTRIBUTOR'S FULL NAME OR GOMMITTEE'S NAME AMDUNT
3315 Bmpt D. Benjarmin $100.00
/2218 Henvy Altmeyer $200.00
24115 Jarnes C. Gardil! $200.00
7re2ns Jodle K. Robinaon Gardil $50.00
g?ﬁ@iﬂg@;ﬁo\%ﬁsﬁm  Subtotal of contributors of $250 or lesa: $550.00

2
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Contributors of

Chack ifadditional pagas

More than $250 havebeen attached,

DATE

INDIVIDUAL CONTRIBUTOR ORCOMMITTEE'S NAME

AMOUNT

5/20M8

Full Name;

Dahny .lones

Address: [residential and mal!llvr{? if they mro difforent)

998 Loudon Hiz. Rd,, Charesion W 25314

Contributor's Job: {individual contrlbuter only)

Mayor

Where contdbutor works: {individual contributer anly)
Clty of Charleslon Wy

Affillation: (polltical committee only}

$1.000.00

Gi22/15

Full Name;

David. H. MoKInley

Addrosa: {resldential ehd maflfing I they are difarent}
10 Kerwaood Dr_, Wheellng WV 8003

Contributer's jol: [Individual contributar only)
Financial Consultant

Whaere contributor worke: (individual contributer only)
Sell Employad

Affillation; (political committes only}

§$1,000.00

Full Names:

Address: {resident/ul and malllng if they mre different)
Contributors fob: (mdividual contributor only}

Whera contribuior works: (individuel eantributor only)

Affliation: {politieal committre only)

Full Hame:

Addross. (residential and malling If they are ditferant)
Contributer's job: {Indtvidual contributor only)

Wihere contributor works: |lndlv||.:lual cenlrdbutor only)

| Affillation: {political comm!ttee only)

Full Nama:

Addtess: (resldential end malling i they mre diffarent)
Contributor's job: (individual conttibutor only)

{Whare eanfributor works: [Wdividusl contdbutor only}

Atfillatian: (political committas onfy)

Full Namg:
Addrare: (tesidentlal and aralling [f they are differont]
Contributor's Job: {Inctvidual conirliutor onfy}

Whete contributor works: (Indlvidual contributor only}

Afflllatlon: (polltical committes only)

MAKE AS MANY COPIES ) Subtotal of all contributors of mare than $250
OF THIS PAGE AS YOU NEED Subtotal of all contributors of $250 or less (Frampage 23

§2,000.00

+

550.00

Total Contribufions: |=

$2,550.00

JA001682




If tontributor's name and amount are not listed, the contribution must be turned overto

Genersl Revanue Fund.

FUND-RAISING EVENTS

Check ifadditional pages

fravebesn attachod,
Al monetary contributions received at a fundralser must be reported In the Event Summary below,

the West Virginla

The only exception to this rule may apply i pofitical party sxeculive commitiass. (WV Code §3-8-53)

EVENT SUMMARY
Date of Event 4/20/2015 Total Monetary
' Gontribustions: $2,800.00
Meet and great
Type of Event g Tote Expenditures: $695.79
Name of Place Held River Clty Restaurant {ltemize(l on page T} :
: NETRECEIPTS: |=
Address of Place Held _1400 Main St FotalInKind Contribud 52,104.21
. otal In-Kind Co
Whesling Wv 26003 relatad to the Fund-ralsst; 0.00 l
(Item|zed on page 5)
Contributors of $250 or lass Contributors of more than $260
Date Full Name Amount Date Amount
j Full Hame: R, Dean Hertlsy
412716 John A. Meardia $200.00 |f 4728115 | ptqroes: traldznlisl and mafivy b they are difecant)
4 Hightand Park, Whe<ling W\FZEUD:I $1.000.00
412715 Jeannslte Laurs Ghapman §0.00 ﬁ%’ﬂﬂ&%ﬁﬂmﬂmﬁ 002 '
Atiomey
. Vitore. eonfributor werks: (Indlviduel only)
4/27115  Adolph W. Sanlorine Jr. 160.00 Sall
Afilietion; {Poifical commmities sy}
Full Name: .
AR9/15  Patrick 8. Casey 200 00y Address: (rskanis and malling ¥ they are diferanty
4120115 Sandra M. Chapmean 200.00 Contributoe's Jodi! {Indiidusl only)
Wirerd canfifbutor worke: (indlvidunt only)
a/20/15  Carl N, Frankoviich 200.00 Afllatory (Pelifeal commitas  only)
Full Nams;
4{2011F Gearge J, Anetakls 200.00 Address: (msHentUal and mafling f they arw difarent)
472046 M. Erie Prankaviich 201,00 Contribuiors job: fimdividual only)
Where contrhutor werka: fndividual only)
4720116 Merk A. Colantonio 290.00 MFlaton: (Pelkical pammmitiss  oniy)
Full Name:
4/2011F  Carl A. Frankovlich 200,60 Addrege: (resilantlal and mallng i they are diferent)
Conlroumr's job: {Individuel cnly)
Vhere contributor works: {individuel only)
AMfiisfion: [Politcel commmittez  only}
Full Naime:
Address: (Teskential and malling i tey are diferanty
Cantributors job: {hdhadual onfy)
Witare oeninbutor warks; {Individual anly)
Afffintion; (Poitical commmitiae  only}
Subtotal of eontributors of marw than $280: $1,000.00
: . .
Sublotat of contributors of | 10000 Subtotal of contribulors of $250 of less : |4 1,800,00
$260 or lesa: |~___ Total Confributions: 2,800.00
MAKE COPIES OF THIS PARE TD LIST ADDITIONAL !
COUNTRIBUTIONS, ATTACH ADDITIONAL PAGES TQ REPORT. x

JAOO1683




Page 4.

FUND-RAISINGEVENTS

Checkifadditionalpages
havebeenattached.

All monetary contributions recelved at a fundraiser must be reported in the Event Summary below.
if cantributer's name and ameunt are not listed, ihe contrlbution must be tumed over to the West Virginia

General Revenue Fund,

The only exception to (Mis rule may apply to political party axecuiive commitiees. (W V Code §3-8-5a)

EVENTSUMMARY
Data of Event _ 4/2015 Total Monetary $1,800.00
Meet and Grest '
Type of Event __ Me® Total Expenditures: | _ 0.00
Name of Place Held Private Residence (aimtzsfon page 7
Address of Place Held 210N Georgla Ave. NETRECEIPTS: 1= $1,800.00
. Totalin-Kind Contrlbutions
__Marinsburg WV 25401 related to the Fund-<calser: 0.00 I
fitemizad on paga 5)

Contributors of §250 or Jess

Contributors of more than $250

Bale Full Neme Amount

Date

Amount

4/20115 David A Dajarnet $100.00

4/20{15 Michael E. Caryl . 250.00

4120/15 Robert A, MchMillan 250.00

4/20M Y

TFat Hams: Floyd M. Sayre

Address: {resldeniisl ghd mafiing ¥ thay sre diffarent)
203 E Martin St, Martinsburg WV 25401

Convibuler's |ob: (ndividual onaly)
tiorhey
Whare coniribulor works! (ndbvidual enly]

Bowles Rlce
Afiision; [Politicsl commmiliee  onlyh

$500.00

4f20/15 Gatherine A, Delligatti £0.00

4/20M5 Charies S. Trump IV 2580.00

42015 Gary W. Kelley 200,00

Full Name;

Addmtn: [rapidaniial and melihg If they are diflerent)
Comribular'a Job: {indhdual onty)

Whiere conifbulor worka: (Ihghidusl pniy)

Afifeton: (Pallteal eomimmilioe  anty)

Full Name:

Addresy: {raslderlal and mafing (I thay are diforent)
Conbritwler's Jobs: individual only)

Whters conlitbuior worke: (indivigual ohly}

Adikation: (Pofilleal eommmiliae  only)

Full Name:

Addrags: frasiisnfm apd malling I hey srp dilTaronl)
Caonirbuler's job: (individual endy)

Wnere eonmibular wats: {ndbddual only}

Adfilintlon: {Poiflcal commemittes  only)

Full Name:
Adtireaz; [residenlisl and meding T Ihey a1e differend)

Contrbulors job: Gndvdval enty)

Whete cenlidbulor works; (irdlvidual only}

Affiliglign: {Polillcal cominmitlee  only)

Subtatal afaentribufors of
$250 or less:

MAKE COPIES OF THIS PAGE TO LIST ARDITIONAL
CONTRIBUTIONS. ATTACH ADDITHONAL PAGES TO REPORT,

| $1,100.00 |y

4

Subtotal of contributors of more than $250:

$500.00

Subtotal of contributors of §230 or less [ |4

1,100.00

Total Contributions:

$1.600.00

JA001684



Page 4. FUND-RAISING EVENTS Chack ifadiditionalpages
havebeanattached,
All manetary coniributions recelved at a fundralaer must be reported in the Event Summary helow,
If contribulor's name and amount are not listed, the contribution must be turmed averio the West Virginia
GeneralRevenue Fund,
The only excaplion o this nile may apply to political party exscudlve commiilzes. (W Code Ba-8.5a) .

EVENTSUMMARY
Date of Event  4/20/2015 Tgwwb%':ﬁhw $3.000.00
on ns: UL
Typeof Event _Meet & Greet T?éal_Exgenditures: 108128
Name of Place Hald Private Residence (Homizad on page 7)
- H 1.918.72
Address of Place Held Bougemont Br., o :E::Ecim;s = ¢
otal In-Kind Coptributinng
Cherleston WV 26314 related ta the Fund-calaer: | 0.00 —'
[itemized on frage 5)
Contributors of $250 or less Contributors of more than $250
Date Full Neme Amount Dala Ampunt
42015 Juliet A Terry - £50.00 A ame: Virginia L, King

Addresy; (nsidenllsi ane melling if Thay ara diffeyuns)

748 Myrtle Rd., Gharleston Wy 26314 | $1,000.00

4/268{15 West Virginians for Coall 200.00 F 4/2915 Conrtbunen job findhidaal riy)
wher

Where bud rhs! (ndfvidual only)
4128M5 Phillip A. Reale 250,00 nawha Stong U o
Aflliation; {Polltreal commmbdes’ only)

Full Narhe: i
A:dr;:?mmgih'm'ﬁllﬂqglf ihey ars tifierent 11000.00

748 Myrtle Rd., Charlestan WV 25314
4129115 Cnalw.:'l{é‘?' ob: (nghAcual ey}

Wheps ar : (Padividual only)
Kanawﬁa tlone

ARlatien; {Polfieal commmiten gty
Full Name: FErst Energy Pollical Acton C"ml'fe ]
Address: (estdenllal and meiling if they sre differentl

76 South Main St., Akron QH 44308 500.00
Conirbulor's fob: [indivitiual only}
g A 5
Allifation: (Polifcal commmilee ably)

Fuil Hame;
Addmes: {residental and meiing ¥ they are differant}

41M7H5

Goniribular's job; (individual orly)

Where comribirar worke: (Individual ohly)

Alfliation: (Pefitlcnl anly)
Full Newme;
Address: (residantial and mating I Ihoy are differani

Caonlitiutar's fob: [Indhvidual anly)

Whers conirfbular works; {Indlvidus) oniy)

Afffielion: Politcal commmilies  onky)

Subtotal of cantibutars of more than $250: $2 500,00

Sublotal of contriburtors of | 3500.00 Bubtotal of contributars uf 5250 orless: |4 500.00
$250 or lass: L——A TetalContributions: | $3,000.00

MAKECOPIES OF THIS PAGE TO LISF ADDITIONAL
CONTRIBUTIONS. ATTACH ADDITIONAL FAGES YO REPORT,

JAOD1685




OTHER INCOME: INTEREST, REFUNDS, MISCELLANEOUS RECEIPTS

Date Source ofiIncome Type of Receipt Amount
Total Other income;
Checkifadditionalpages
have baan altached.
IN-KIND CONTRIBUTIONS
Date Narme and Contributor Information Description of Contribution Valus
MAKE AS MANY COPIES

QOF THIS PAGE AS YOU NEED.

TotalIn-Kind Contributions:

JAO01686




Checkifadditionalpages
LOANS havebeer attached,

Wast Virginia Code: §3-8-5f Loans to candidates, organlzations or persons for ¢lection purpeses,

“Every candidate, financial sgent, person or azsocialion of persang or organization sdvosating or opposing the namination
crrelection of any candidate orthe passage or defeal of any issue or item o be voled upon may not raceive any menay orany
ctherthing afvalue foward election expenses excepl from the candidats, his orherspause oralending institution. Alloans shatl
be evidenced by a wiitlen agreemeni executed by the ferider, whethar the candidals, his orher spouise, orthe lending institution.
Such agresment shalk stafe the dafe and amount of the lpan, the lerms, including interest and.repayment schedile, and
degcription of the collateral, if any, and the full names and addresses of afl partias to the egreement. A copy of the agresment
shall be filed with the fnancie! statemant next mquired after the lpan is executed.”

The loan agreement must include all items seked forin the statute. (See above.) The loan agreement doee not have to follow
a certain format, generally, T all the required information is listed, any format is accepfable.

Candldates or political commitiees (hat ke owt a loan forthe campaign thrawugh a bank or other commercial lending institition
mustinclude s copy ofthe loan agreement exacuted with that bank of Instiution. Candidates should not take out Izans which
ara partially for personal use and partially fot the campaign, 1t Is aimost impossible to keep reportting straight in this cass,

Any money a candidate conlributes 1o his or her campaign committee with the hope of repayment must be treated as a loan and
reporedin this saction. When a candidate delermines that no furthar repayment can he expacted, the foan can ba reported
88 repald In this aaction by enterng the amount left to repay in the repayments column and reporting tha same amount as a
contributlonfrom the candidate on Page 2. Thesa loans mustbe executed Inwriting. Caufion: Candidates may notcarry
cutstanding loans from one campaign to the next. Each campaign [s separate, Funds fram a currant campaign
cannot ba used o repay a loan from a previous campaign.

How fo report [oans
,Each loan foryour campaign should be listed on a saparate |ne, {Each time you loan money tothe campaign or gat a toarr,
[tIs considered to be a separaie [pan.} include the following inforrrrafion on the form below:
a. an(s}irem prior reporting penods and tha balance of aach lozn (Col. AL} IF a payment was made on the loan, list
that in Col. C. Any loan that was repald In previcus reparting pariods does not need to bs lsted,
b. new loans, the amaunt (Col. B), any repayments (Cot. C), &nd the balanca (Cal. D.)
2 Attach a copy of the loan agtaement for each loan received during tha reporting peried.

—

LOANS
{A copy oftha loan agreement for eech loan sacured during this filing period must aocompany tis repor)

Bank Loans: Llslname & address Column A - Column B ColumnC Column D
of Tmancsl insUiutlun Balancecfpravious | Amountof new jpan Repayments Befanice pulslanding
Gandldate or Candidat's Spouse Loans; | 1077 &t end of period razelved during period during perind ot erd of poriod
Lls! name. resldence and malling address of
persdn(s) makingor cosigning loan

! ™3 aning Anount Dals Amounl Date AT __Amiunt
1.
2.
4,
5,

Loans Recelved | Repaymantofloans |Outstanding Loans

Totals:

JA0U1687




ITEMIZED EXPENDITURES Checkfadditionalpages

{ltemize 3rd party expendHures/ reimbursements) havebeenattached.
Date Name of Persoy or Ventdor and Address Purpose Amount
A25115 Steven Cohan, 80 14th Sf, Wheeling WV 26003 Consulting $704.01
A4{28/15 Joe Boczek, 425 industrial Ave, Star City 28505 Msal expanse 54.89
5/8/15 Steven Cohen, Whesling WV 26003 Postage Expenses 58.06
429115 Julie Terry, 1003 Val[ey Rd., Charleston 253(‘}2 Event Expenses 164.48
516115 Julie Terry, 1003 Valley Rd., Charlestan WV25302 Consulting 550.00
427115 River Gity, 1400 Main St., Wheeling WV 26q03 Catering 695,79
528115 Metlculous, 1034 Bridge Rd., Charjeston WV 25314 Cateting 946.80
5/6/15 L & K Marketing, 425 Industral Ave, Star City| WV 26505 Pins 3,657.18
- 6/26Mb Steven Gohen, Whesling WV 26003 Consulting 1.214.36
B/415 Steven Cohen, Wheeling WV 26003 Consulting 827.33
B T EED. Total Expenditures: | $8,942.60

JADO1688




Checkifadditional pages

Recefpt of a Transfer of Excess Funds have beanatacied.

-
Date Condidate Commiilee Name and Year _ Amounl

Total Receipts of Transfers
of Excess Funds:

Disbursements of Excess Funds

Cale Name of candidate commities and eleclion year disburslng excess funds Purpose of Amourt
Distnreement.

Total Disbursements of
Excess Funds:

MAKEAS MANY COPIES
OF THISPAGE AS YOUNEED,

JAO01689




UNPAIDBILLS 1 mff;ﬂdg‘{ﬂ:cr;'arges

Date Owed to Whom | Affiliated with what Company or Group Purpose Amaount

Total Unpaid Bills:

QATH OR AFFIRMATION

1, Doneald A. Nickersan, Jr. , swear or affirm that the attached
statement is true and comect, to the best of my knowledpe, for alf financial tansactions occurring within the period
covered by this statement, as required by West Virginia Code §3-8-5a, '

m«&/ j“m
AKQ el : Signature of Candidate, Financiai
Agent or Treasurer
Date ?Muﬁ & w0t

Office Use Only

Racelved By:

JA001690



State of West Virginia Campaign Financial Statement

(Short Form} in Relation to the 2016 Election Year

For Nonpartisan Offices |
{F YOUR ANSWER TO ANY OF THE FOLLOWING QUESTIONS [S "YES," YOU CANNCT USE THIS FORM. |
YOU MUST USE THE LONG FORM {FORM F-7) TO FILE YOUR CAMPAIGN FINANCE REPORT.
1. Has your committee received any loans ? :
2. Has your committee held any fundraisers? |

3. Has your committee received any miscellaneous recelpts, such as refunds or checking account interest?
4. Does your committee have any unpaid bills? |
5. Have you or anyone else given an in-kind contribution to your campaign?
6. Has your committee given or received atransfer of excess campaign funds?
Candidate or Commitfee Name Candidate or Committee's Treasurer
Committee to Re-elect Justice Brent Benjamin Donald A. Nickerson, Jr.
Political Party (for candidates) Treasurer's Mailing Address (Street, Route or P.0. Box}
Non-Partisan 8 Barrington Drive
Office Sought (for candidates) District/Division City, State, Zip Code Daytime Phone #
Justice of the Supreme Court of Appeals  State Wheeling WV 26003 304 242-0414
Reporting Period (check one): [X] Exploratory Report for Sepi. 1 - 30, 2015
] General-First Report [ Pre-General Report [] Post-General Report
Gue March 26 - Aprit 1, 2016 Due April 25- 28, 2016 Dug May 25 - June 21, 2015
[J Annual Report Bue in . [C] AmendedReport [ Final Report (zero balance required)
Calendar Year Yeumust also check box of appropriate PACs must also file Slatement

Due |ast Saturday in March or reporting period of Dissolution (Form F-6)

within 6 days thereafter
REPORT TOTALS
(Filf in fotals after you have compleled page 2}

CASH BALANCE SUMMARY

Beginning Balance
(ending balance from previous report) 1. $'}-007-1O TOTAL CONTRIBUTIONS
ELECTION YEAR-TO-DATE
{Add line 2 from aif reports)

Total Contributions

{from Page 2) 2. + $0.00
$9,950.00
[ J1O Id
¢ = $1,007.10
: 2 TOTAL EXPENDITURES
Total Expenditures ELECTION YEAR-TQ-DATE
(from Page 2) 4. - $0.00 (Add line 4 from aii reports)
fing Balance $8,942.90
' = §1,007.10

*Cannot have a negative ending balance

N ommae

9—\} f'u;

Offtcial Form F-7A lssued by the WV Sfate Election Commission Revised 1zf15J

JA001691




$250 orlLess More than $250

Dale Full Name Arnount Date Amount

FullName:
Address.

Contnbulors ob Indxwduap
Where contribulor works: (fndividual}
Affiliatlon: (Poiftical commitiee)

FuliName:
Address’

Cnntnbulor‘sk ob: (Incfrwdualr\
Where contrbulor works: (fndividual)
Affitiation: (Politicat commitiee)

Full Name:
Address:

Contributor's job: {Individual
Where contribiior works: ndnwdual
Affiliation: {Polltical commi

Full Name:
Address,

Contribulor's job: (Individual)
Vhere contribuior works; 1flnr:n\ru:uuau
Atitliation: (Political commitize)

Total Contributions:
{add both columns)

ITEMIZED EXPENDITURES (itemize 3rd party expenditures/reimbursements)

Date Full name, residence address (if person); business address (if frm) Pumpose Amount

MAKE AS MANY COPIES

OF THIS PAGE AS YOU NEED. Total Expenditures:

OATH OR AFFIRMATION

|, Donaid A Nickerson, Jr. , swear or affirm that the attached statement is true and
correct, to the best of my knowledge, of all r‘nanmal transactions occurring within the pericd covered by this

s:zlment as re ¥ West Virginia C §3-8-5a.

- Mwﬂ

Signature of Candidate, Agent, or Treasurer

4 . Office Use Only

Received By:

JA001692



State of West Virginia Cam

(Long Form)

For Nonpartisan Offices '

paign Financial Statemeng=""%
in Relation to the 2016 Election Year {

- 11

i
I

Candidafe or Committee Name

AR

Candidate or Committee’s Treasurer ~h
Commities 10 Re-elect Justice Brent Benjamin Donald A. Nickerson, Jr, c‘;}
Palitical Party (for candidates) Treasurer's Mailing Address (Street, Route or P.0O. Box) , ok _
Non Parlisan B Bamington Dr, L m——

Office Sought {forea ndidates) District/Division
Justice of the Supreme Cour| of Appeals State

Clty, State, Zip Code
26003Wheeling, WV

Daytime Phone #
302 242-0414

IX) Exploratory Summary RepEolr?cnon Cycle Reporting Period {check one):

General-First Report
Due March 26 - April 1, 2016

Pre-General Report
Due Apri! 25 - 28,2018

B

D Post-General Report
Due May 23- June 21, 2016

Non-Election Cyele
Reporting Periog:

E Annual Repert Due In
Due fast Saturday in March or within §
daysthereafter

M3 FinalReport
Calendar Year L

Check if Applicable:

Amended Report
You musl also chack
box of appropriate
reporting period

Zero balance required,
PAC must also file
Form F-6 Dissoiution

REPORT TOTALS

Fill in fotals at the completion of the report.

RECEIPTS OF FUNDS:

Totals for this Pericd

CASH BALANCE SUMMARY

Confributions (Page 3) $2,550.00 Begipning Balance
Monetary Contributions from all 6.700.00 (ending balance from 0.00
Fund-RaisingEvents _ (Page 4) + v previous report)
Receipt of a Transfer of - .
: 0.00 . Total Monetary ‘
e ds (Page 8 . il 7
xcess Fuhds | &) r Contributions +  B.250.00
ota oneta O hutio = $9,250.00
Total Otherncome + 0.00
In-Kind Contributions (Page 5) + 0.00 ”
= 9 250.
otal-Contributio = $9,250.00 =+ ¥
Otherincomie Page s) 0.60 TotalExpenditures (Page 7y $8.942.90 :
e .
) , 000 — Total Disbursements of i
Loans Recelve (ag 6) + 0 Excess Funds  (Page 8) + 0.00
I Other S = $0.00 ]
"Ti"‘a-' Other‘lncrorme. o RepaymentoflLoans (Page 6) + 0.00
OUTSTANDING LOANS & DEBTS: $8,042.90
Unpaid Bills (Page 8 0.co
Qutstanding Loans (Page 6) + 0.00 Ending Balance:
otal Dek _ $0.00 {(Subtotal a. - Subfotalb.) | _ $307.10
! *Cannot be negative bafance

TOTAL CONTRIBUTIONS

ELECTIONYEAR-TO-DATE
{Add total contributions from ali reports)

L _h, $9,250.00

Official Form F-7

Issued by the WV State Election Commission

TOTAL EXPENDITURES

ELECTION YEAR-TO-DATE
{Addtotal expenditures from all reports}

$8,942.90

1

el —

Ravised 12/15

JAOD1693




Contributors of D Check ifadditionalpages
5250 or Less have beenaftached.
DATE CONTRIBUTOR'S FULL NAME OR COMMITTEE'S NAME AMOUNT
7122115 Henry Altmeyer $200.00
72115 James C, Gardili $£200.00
7122115 Jodie K. Robinson Gardill $50.00
|
wAKE AS MANY COPIES .
SF THIS PAGE AS YOU NEED Subtotal of contributors of $250 or less: $550.00

’ JA001694




{

COhtl‘IbUtOTS of Checkifadditional pages
More than $250 have beenattached.
DATE INDIVIDUAL CONTRIBUTOR OR COMMITTEE"S NAME [ AMOUNT
52015 Full Name: $1,000.00
Danny Jones
Adtress: (residential and mailing if they are differst)
998 Louden Hts. Rd., Charlesion W\ 25314
Cantributer's job: ({individual contributar only)
Mayor ‘
Where contributor warks: (indivldual contributor oniy)
Chy of Charleston WV
Affiliation: (political commities only}
Full Mame:
620155 David. H. McKl‘nley %1 )OOODO
Address: (residential and mailing if they are different)
10 Kenwoaod Dr,, Wheeling WV 6003
Contributor's Job: (individual contributor only)
Financial Consuttant
Whers contributor works: (individual contributor only)
Self Emplayed
Affiliation: (political committee only)
Full Name:
Address: {residentiaf and mailing If they are different)
Contributor's joh: (individual contributor anly)
Where contributer works: {individua! coniributor only)
[ Affillatlon: {political cammittee only)
Full Name:
Address: (residential and mailing if they are different)
Contributer's job: (individuai contributor anly)
Where contributer works: {Individuat contributor only}
Affiliatlon: {polltical cammittee only}
Full Name;
Address: (residential and mailing if they are different)
Contribular's job: (individual contributor only}
Whers contribuior works: (individual contributer only}
AHiliation: (polltical committee only)
Full Name:
Address: (residential and mailing If they are different)
Contributor's jeb: (individual contributor only)
Where contributor works: (indlvidusi contribiier cnty)
Affiliation: (political committee only)
Sublotal of alt contributors of more than $250 $2,000.00
“~.aKEAS MANY COPIES )
OF THIS PAGE AS YOU NEED Subtotal of all contributors of $250 or less (From page 2) f . 550.00
Total Contributions: j=  $2.550.00




FUND-RAISINGEVENTS

General Revenue Fund.

The only exception to this rule may apply to political party executive committees, (W V Code §3-8-5a)

Check ifadditional pages

! havebeenattached.

All monetary contributions received at a fundraiser must be reported in the Event Summary below.
If contributor's name and amouni are not listed, the contribution must be furned over to the West Virginia

EVENTSUMMARY

Type of Event

Address of Place Held

Date of Event  4/20/2015

Meet and greet

Name of Place Held River City Restaurant

1400 Main St.

Wheeling WV 26003

Total Monetary
Contributions: $2,800.00
Total Expenditures;
i (ltemiucri'on page 7) - $695.79
NETRECEIPTS: |= $2,104,21
Total In-Kind Contributions
refaied to the Fund-raiser: 0.00
{Itemizad on page 5)

Contributors of $250 or less

Contributors of more than $250

Dals

Full Name Amount

Dale

—

Amournt

42711

John A, Mcardfe $200.00

412711

Jeannelte Laura Chapman £0.00

47271

5 Adolph W. Santorine Jr. 150.00

442815

Fut Name: R, Dean Hartley

Address: {residential and mailing If Ihey are diffzrent)
4 Hightand Park, Wneeling 26003

2001 Main SI #5800, Wheeling W\ 26003
Cantribulor's Job:! (individual only)
Atlorney
Where contnbutor warks: (Indivigual only}
Sell

AHilialion: {Poliical commmillee  anly)

$1,000.00

4/29¢

& Patrick 5. Casey 200,00

472811

B Sandrz M. Chapman 200.00

|
—
442014

b Catl N. Frankovitch 200.00

Full Nzme'

Address: {resigential and mailing il lhey are different)
Confributor's jeb: {Individual only}

Where conlrbulor warks: (Ingividual oniy)

Affilistion: {Political commmitice  anly}

412011

[ George J. Anglakis ZOO‘DDl

42071

kM. Eric Frankovitch 200.00

4/20i1

B Mark A. Cclanlonio 200.00

Full Name:

Address; (residential and mailing if they are diflerent}
Centributar's job: {individual only)

Where conitibuior works: (individual onty)

Affiation: {Polilical commmiliee  only}

4201

E Carl A Frankoviich 20006

Full Name!

Address: {residential ang mailing if they are different)
Contribuier's job: (Individual only)

Wharg coniributor works: {Individual only)

Affiliation: {Pdlitical commmiles  only)

Full Name:

Address: (residential and mailing il they are diffarent)
Cantrihuled's joi {Individual oniy)

Where conlrbutor warks: findividual only}

Alfiliation: (Political commmitiee  only)

Subiotal of contributors of
$250 or less:

§1,600.00

MAKE COPIES OF THIS PAGETO LIET ADDITIONAL

CONTRIBUTIONS. ATTACH ADDITIONAL PAGES TO REPORT.

Subtotal of contributors of mare than $250:
Subtotal of contributors of 5250 or less ;

Totat Contributions:

£1.000.00

+

1,800.00

2,800.00

JA001696



Page 4.

Generai Revenue Fund,

FUND-RAISINGEVENTS

All monetary contributions received at
Il conlributor's name and amo

Check ifadditionalpages
have beenattached.

a fundraiser must be reported in the Event Summary below.
unt are not lisled, the contribution must beturmed over 1o the West Virginia

The only exception to this rule may apply o political party executive commitiees. (W V Code §3-8-5a)

EVENT SUMMARY

Date of Event  4/20/15

Type of Event

Meet and Greet

Name of Place Held Private Residence

Address of Place Held 21_0 N Georgia Ave.

Martinsburg W\ 25401

R

Total Monetary
Contributiotis® $1,800.00
Total Expenditures: ~
(?temizeg on p‘agee'f) - 0.00
NETRECEIPTS: [~  $1.800.00
Total InKind Contribuiions
related to the Fund-raiser: 0.00
{Hemized on page 5) .

Contributors of $250 ar less

Contributors of moré than $250

FDEIE i—

Full Name

Amaunl

472015 David A Dejamett

$100.00

Dale

Amounl

15 Michael E. Caryl

2560.00

4/20/1

——

4/20115 Robert A, McMillan

4/20/15 Catherine A. Delligatti

250.00

Full Name: Floyd M. Sayre

Address: {residential and malllng i they are differgnt)

203 E Martin St, Martinsburg WV 25407

Cantributor's job: (Individual oniyl
ttorne
Whare contributer works: {Individual only)

Bowles Rice

Afliliation: (Palilical tommmitlez  only)

$500.00

-
|

50.00

+#20M5 Charles 8. Trump IV

[il20/"|5 Gary W. Kelley

250.00

200.00

Full Name:

Address: (residential and mailing If they are diflerent)
Conlribulor's job- {individual only)

Whare contribuior works: [individual anly)

Affiliation: (Political commmitiee  only}

Full Name,

Address: {residential and mailing if they are diferent}
Canlributors job: (individusl cnly)

Where contributor works: {Individual onty}

AMliation; {Palitical commmillee only)

_
i

Full Name:

Address: {reskdential and mailing il they are difierent)
Conlrbulor's joh: {Individual only}

Where conliputer works: (Ingividual only)

Affiliation: {Ppfilical commmitiee  only)

Full Hame:

Address: (residential and mailing if they are dilterenty
Coritdbulor's job: (Individual oniy)

Whare contribblor works: {Individua)l only)

Allifation: {Felilical commmillee  only)

|

Subiotal of contribulars of
$250 or less:

$1,100.C0

P

MAKE COPIES OF THIS FAGE TC LIST ADDITIONAL
CONTRIBUTIONS. ATTACH ADDITIONAL PAGES TO REPQRT.

Subtotal of contributors of more than $250:

Subtotal of contributars of $250 or less :

+

$500.00
1,100.00

Total Cantributions:

$1,600.00

JA001697




General Revenye Fund.

The anly

FUND-RAISING EVENTS

gxception to this rule may apply to political parly executive committees,

Check ifadditional pages
havebeenattached,

[

over to the West Virginia

(WV Code §3-8-5a)

EVENTSUMMARY

Date of Event 4/20/2015

Type of Event _Meet & Greet

Charleston WV 25314

Name of Place Held Private Residerce

Address of Plagce Held M@‘EL‘_

Total Monetary

Contributions: $3,000.00

Total Expenditures: 1,081 28

{emized on page 7)

NETRECEIPTS: $1,918.72

Total In-Kind Contributions
retated to the Fund-raiser:
(temized on page 5)

0.00

Contributors of $250 or less

Contributers of more than $250

Fuli Name

4128415 Juliet A Terry

Amounl

$560.00

4/29/15 Phillip A. Reale 250

.00

Dale Amount

1

Full Name: V/irginia L. King

Address: (residential ang mailing il they are different)

748 Myrtle Rd., Charleston WV 25314

Contributer's job: (Individual only)
Owner

$1,000.00

4/29/15

Where contribulor works: {Incividual anly)

Kanawha Stone
Affilialion: (Palilical commmiltas

only)

Full Name: Arthur L. King

Address: (residenlial ang maifing if they are difleienl)

1,000.00

748 Myrtle Rd,, Charleston WA 25314
Cantribulor's Job: (individual only)
wher

4/28/15

Where conlribulor_works: {Individual onty)
Kanawha Stone

Affifisbion: (Political commmiljee onty)

Full Name:
Address: (residenlial and making il they ars different:

|

Conlributor's jeb: (Individual only)
Where contdbular works: (Ingividuai onty)

onky}

Affiliation: (Pofilical commmiliee

N N

Full Name:
Atddress: (residential and mailing it Ihey are differen;

Contributors job: (Individual only)

Where contributor works: (Individuad Ghiy)

Affiliation: (Polifical commmitise onlyl

Full Kame:
Address: (residenlial and maiiing i they are difimen

|
—
T

f
|

f

Caninbuler's job; {individuai anly)

Where conlriblior works: (individual only)

Affiliation: (Palllical commmitien only)

$2,000.00

Sublotal of centributors of more than $250:

+ 300.00

ﬁ
I
i

Subtotal of eontributors of

$300.00
$250 or less:

Subtotal of contributors of $250 or less

|
|
I
j{r

o

$2,300.00

Total Contributions:

MAKE COPIES OF THIS PAGETOLIST ADDITIONAL

INTRIBUTIONS, ATTACH ADDITIONAL PAGES TQ REPORT.

JA001698




OTHER INCOME: INTEREST, REFUNDS, MISCELLANEOUS RECEIPTS

Date Sourceof Income Type of Receipt Amount

Total Other income:

Check ifadditional pages
havebeenaltached.,

IN-KIND CONTRIBUTIONS

Date Name and Contributor Information Description of Contribution Value

MAKE ASMANY COPIES

Totalln-Kind Contributions;
OF THIS PAGE AS YOU NEED,

5 JA001699




Check if additional pages
LOA NS havebeenattached.

l West Virginia Code: §3-8-5f. Loans to candidates, organizations or persons for election purposes.

“Every candidate, financial agent, person or association of persons or crganization advocaling or oppesing the nomination
or election of any candidale or the passage or defeal of any issue or lfem fo be voled upon May not receive any Imoney or any
otherthing of value foward election expenses excapl from the candidate, his orherspouse or a lending institution, Al loans shall
be evidenced by a wrilten agreement execuled by the lender, whether the candidate, bis or her spouse, orthe lending institufion.
Such agreament shafl state the date and amount of the loan, the terms, including inferest and repayment schedule, and a
description of the coliateral, if any, andthe full names and addresses of all parfies lo the agreement. A copy of the agreement
shall be filed with the financial stalement next required after the loan is executsd.”

The loan agreement must include all ilems asked for in the statute. (See above.) The loan agreement does not have to follow
a certain format; generally, if all the required information is listed, any format is acceplable.

Candidates or political committees that 1ake out a loan for the campaign through a bank or other commercial lsnding institutian
must include a copy of the loan agreement execuled with that bank or institulion. Candidates should not take out loans which
are partially for personal use and partialfy for the campaign. Nis almostimpossible to keep teporting sfraight in this case.

Any money a candidate contributes to his or her campaian committee with the hepe of repayment must be trealed as alosn and
reporied in this section. When a candidate determines that no further repayment can be expecled, the loan can be reported
as repaid in this section by entering the amount lefi to repay in the repayments column and repering the same amount as a
contribution from the candigate on Page 2. These loans must be executed in writing. Caution: Candidates may notcarry
outstanding loans from one campaign to the next. Each campaign is separate. Funds from a current campaign
cannot be used to repay a toan from a previous campaign.

How to report loans
.Each loan for your campaign should be ligted on a separate line. {Each time you loan money to the campaign or geta ioan,
it is considered to be a separate loan.) Include the following information on the form below:
a. loan(s) fram prior reporting pericds and the balance of each loan (Col. A.} if a paymeni was made cn the loan, lisl
that in Col. C. Any loan that was repaid in previous reporting periods does not need ta be listed.
b. newloans, the amount {Col. B), any repayments {Col. C), and the balance (Col. D)
Attach a copy of the loan agreement for each loan received during the reporting period.

—

(A copy of the loan agreement for each loan secured during this filing perlod must accempany this report)
Bani Loaps: List name & address Column A ] Column B ColumnC ColumnD
of finarcial institution Balanee of previous Amouni of m_ew loar‘_. Repaymenls Balance outsfandlng
Candidate or Candidate's Spouse Loans; | 102N 2 end of paried | received during period during periad alend of period
List name, residence and mailing address of
erson(s) makingor casigning foan

LD (s) g ening Amount Dale Amount Dale Amourt Amount
F
B

2.

4.

5.

Loans Received | Repaymentof Loans JOutstandingloans
Totals:

6 JA001700




ITEMIZED EXPENDITURES Checkif adiditional pages

(itemize 3rd party expenditures/ reimbursements) havebeenattached.
Date Name of Person or Vendor and Address Purpose Amount
4/25/15 Steven Cohen, B0 14th St, Wheeling WV 26003 Consulting $704.01
412815 Joe Boczek, 425 Industrial Ave, Star City 26505 Meal expense 54.89
5/8/15 Steven Caohen, Wheeling WV 26003 Postage Expenses 58.08
4/29/15 Julie Terry, 1003 Valley Rd., Charieston 25302 Event Expenses 1684.48
5/6/15 Jutie Terry, 1003 Valley Rd., Charleston WV {25302 Consulting 550.00
4/27/15 River City, 1400 Main St., Wheeling WV 26&03 Cateriﬁg £695.79
529715 Meticulous, 1034 Bridge Rd., Charleston WV jf5314 Catering 816.80
5/6/15 L & K Marketing, 425 Industrial Ave, Star Cityy W\ 268505 Pins 3,657.18
6/26/15 Steven Cohen, Wheeling WV 26003 Cansulting : 1,214,36
8/4/15 Steven Cohen, Wheeling WV 26003 Consulting 827.33
{
lg?ﬁlﬁéspﬂg?’:sov%ishlEED. Total Expenditures: | $6,942.90

7 JA001701




Checkifadditional pagres

Receipt of a Transfer of Excess Funds havebeen atached.,

Date Candidate Cornmitiee Name and Year Amoun!

Total Receipts of Transfers
of Excess Funds:
Dishursements of Excess Funds
Dale Name of candidate committee and election year disbursing excess funds Di"—'urpose of Amournt
isbursement
Total Disbursements of
Excess Funds:
MAKE AS MANY COPIES

OF THIS PAGE AS YOU NEED.
JA001702



UNPAIDBILLS Checkifadditionalpages

have beenattached.

Date | Owed to Whom | Affiliated with what Company or Group Purpose Amount

Total Unpaid Bills:

P S S O T

OATHOR AFFIRMATION

i Donald A. Nickerson, Jr. . swear or affirm that the attached

statement s true and correct, to the best of my knowledge, for all financial transactlons occurring within the period
covered by this statement, as required by Wesi Virginia Code §3-8-52.

\‘{j)‘dﬁaié g/f@zﬁ/%{ fUdesia

Signature of Candidale, Financial
Agent or Treasurer

Date _February 9 206

Oftfice Lise Only

Received By:

L JA001703




State of West Virginia Campaign Financial Statemeﬁtwmm
(Short Form) in Relation to the 2016 Election Year | A
For Nonpartisan Offices e
IF YOUR ANSWER TO ANY OF THE FOLLOWING QUESTIONS IS "YES3," YOU CANNOT USE THIS FORM. =
YOU MUST USE THE LONG FORM (FORM F.7} TO FILE YOUR CAMPAIGN FINANCE REPORT. S
1. Has your commitiee received any loans ? =2 m

2. Has your commitiee held any fundraisers? f i
3. Has your committee received any miscellaneous receipts, such as refunds or checking account inlerest? . '
4. Does your commitlee have any unpaid bills?

5. Have you or anyone else given an in-kind contribution to your campaign?

8. Has your committee given or received a transfer of excess campaign funds?

Candidate or Committee Name Candidate or Committee's Treasurer
Commiifles to Re-elect Justice Brent Benjamin Donald A. Nickerson, Jr.
Political Parly (for candidates) Treasurer's Mailing Address (Street, Route or P.O. Box)
Non-Partisan 8 Barrington Drive
Office Sought (for candidates) District/Division City, State, Zip Code Daytime Phone #
Juslice of the Supreme Court of Appeals  State Wheeling WV 26003 304 242-0414
Reporting Period (check one): [X] Exploratory Report for Sept. 1 - 30, 2015
[J General-First Report [ Pre-General Report [ Post-Generai Report
Due March 26 - April 1, 2016 Due April 25 - 29, 2016 Due May 25 - June 21, 2016
[C] Arnual Report Due in [} Amended Report ‘ Final Report (zero balance required)
Calandar Year You must also check box of appropriale PACs musl also file Slatemenl
reporting period of Dissolution {Form F-6)

Due last Saturday In March or
wilhin 6 days Lhereafler

REPORT TOTALS
(Fill in totals alter you have completed pags 2)

CASH BALANCE SUMMARY
Beginning Balance
(ending balance from previous report) 1. $307.10 TOTAL CONTRIBUTIONS
; fape ELECTIONYEAR-TO-DATE
T°tal(fgﬁ';§;'eb;;t'°n“ N . (Add line 2 from all reports)
. $9,250.00
JLO L
p = §$307.10
TOTAL EXPENDITURES
Tota) Expenditures ELECTION YEAR-TO-DATE
{from Page 2) 4. - 50.00 (Add line 4 from all reports)
» 0Bala s $8,94290

- C"Jﬂ"r'fn
iy N

*Cannot have a negative ending balance

Official Form F-7A tssued by the WV State Electlon Commission Revised 1215
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VERIFICATION and SAMPLING RESULTS
BENJAMIN

2/5/15

TIM LEACH

CONTRIBUTIONS APPROVED: 526

15T DISTRICT: 117 22.2%
2"° DISTRICT 246 46.8%
3RC DISTRICT 163 31.0%
10% VR Check: -12 (-$609)
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VERIFICATION and SAMPLING RESULTS
BENJAMIN

2/8/15

TIM LEACH

CONTRIBUTIONS (less duplicates)
(less successful challenges):
(Verification and sampling results):

Total
15T DISTRICT:
2ND DISTRICT:

3RC DISTRICT

AMOUNTS:

573
-13
-18

542
24.4%
44 5%

31.1%

$ 38,658.00
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PROCCEEDTINGS
MR. CCLLIAS: Let’s call the meeting to
order. First we need to establish a quorum. Secretary
Tennant, are you there?

SEC. TENNANT: Yes, sir.

MR. COLLIAS: Vince Cardi, are you there?
MR. CARDI: Yes, sir.
MR. COLLIAS: And Gary Collias is here. So

that’s three, that’s a guorum. Mr. Downs, 1 assume, is

continuing to disqualify himself. So what matters do we
have today to take up, Mr. Lynch -- or, Mr. Leach?
MR. LEACH: We were in the process of

evaluating the candidacy for certificaticon under 3-12-10
of the West Virginia Code of the State Election
Commission on Friday, 1s when we were last in meeting or
in sessicn. The State Election commission shall
determine whether or not candidate and/or the
candidate’s committee has mef five specific
requirements. Just a second. We have some outside
noise and we’re going to shut a door.

MR. COLLIAS: Was that Code Secticon 107

MR. LEACH: 3-12-10. Therefs five
determinations that have to be made by the State

Election Commissicn. Number cone, has the candidate

Garrett Reporting Service (304) 345-0460

Post Office Box 20200
Charleston, West Virginia 25362
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signed and filed, or the campaign signed and filed a
declaration of intent as required by Section 7?2 By the
way, 1’11 preface the rest of my remarks by saying we
got through the first four of these c¢n Friday and hit a
stumbling blcock on number five.

So number one, has the candidate signed and
filed a declaration of intent? Yes. September 11,
2015. Number two, has the candidate obtained the
required the required number, which is five hundred
minimum, and amount, which is thirty-five thousand
dellars minimum, of qualifying contributicns as required
by Section 9 of this article? Yes, the answer was
Friday and remains sc¢ today.

Number three, has the candidate complied with
the contributicon restrictions of this article? As of
this moment, yes, that is correct, they have. Number
four, is the candidate eligible, as provided by Sectiocon
9, Article 5 of this chapter, which is Chapter 3, to
appear on the primary and general ballot? I explained
that Friday. That is a candidate must have filed, paid
the filing fee and filed a certificate of announcement
as a candidate during the filing periecd from January
13th this year till January 30th? And the answer is vyes

for this campaign.

Garrett Reporting Service (304) 346-04460

Post Office Box 20200
Charleston, West Virginia 25362
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And then we got to number five. Has the
candidate met all other requirements of this article?
Well, as of Friday I was prepared to advise the SEC yes,
but then an issue came up and we were made aware that
there were some reports that had not been filed,
particularly reports of exploratory contributions. Not
qualifying contributions, but exploratory contributions.

The campaign at that point in time asked for
an exemption under the electronic filing from the State
Election Commission. The Commission discussed the
matter and then voted to grant the exemption and then
postponed consideration of guestion number five until
the meeting scheduled for today, which we’re now
involved in. So the answer to number five is maybe.
2nd I don’t mean to be flip about it.

To me as an attorney, I see an issue that
might be raised and the SEC ought to make a finding or a
determination about, and that is the reports have now
been filed and have been filed by today’s meeting. The
question is, are the reports now timely under the
exemption granted to the statute.

The reports were due -- and the Commission
members will recall long, lengthy discussions and

arguments last week. The repcrts are due at the

Garrett Reporting Service (304) 344-04460

Post Office Box 20200
Charleston, West Virginia 25362
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beginning or the first of the month after the receipt is
received, but there’s that 3-~12-13 paragraph C, as in
cat, what I would call like safety net of paragraphs one
and twec, one applying to exploratory ccntributions and
two applying to gualifying contributions, which allows
for the filing by the second business day after the
close cof the explcratory -- or the qualifying period.
So for reference to us, that’s February 2nd, of any
receipts not previously submitted.

And so it was, talking about exploratory
issues, the SEC determined that that catchall, safety
net, whatever you want to call it, applied and that the

receipts were timely. The --

MR. CARDI: Excuse me.
MR. LEACH: Yes.
MR. CARDI: This is Vince Cardi. Tim, do

you mean for gualifying contributions?

MR. LEACH: Yes. Paragraph C, paragraph —-
sub-paragrarh two of paragraph C talks about
exploratory. And we were dealing with that section,

sub-section on last week. But --

MR. CARDI: -- gualifying. C-1 is
exploratory.
MR. LEACH: C~1 is exploratory. C-2 is
Garrett Reporting Service (304) 344-0440

Post Office Box 20200
Charleston, West Virginia 25362
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what you dealt with last week because it was gualifying
we were talking about at that time.

MR. CARDI: Ckay. That’s what I wanted to
make clear.

MR. LEACH: But the language appears to be
identical to me, between cne and two. One just
references exploratory and one references qualifying.

So I think under the arguments yocu adopted last week,
the same arguments would apply and prevail for this.

So the reports were due at the latest February
2. The campaign has presented to the State Election
Commission a request for an exemption from filing --
they could net file on February 2. They asked for an
exemption. An exemption was granted on Friday. The
question still in the air is whether or not that
exemption by being granted, also extended the time
period to file from February 2 until some reasonable
amount of time required by the SEC after the exemption
from electronic filing was granted.

&nd that’s the issue that has to be decided in
order for the SEC to determine that number five, the
candidate has met all cther requirements of this
article. That is the only issue or possible requirement

of the article which has not been met, and it depends on

Garrett Reporting Service (304) 346-0440

Post Office Box 20200
Charleston, West Virginia 25362
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the ruling of the SEC.

MR. COLLIAS: - Can I ask a guestion, Tim?
Didn't we on Friday discuss that when Ann Charnock said
that she couldn’t represent to us -- at that time we
were planning on having a meeting on Monday morning at
10:00, and Ann indicated that she couldn’t promise that
they could have paper copies of these documents that
should have been filed electronically to us before 10:00
AM Monday. And in that context, didn’t we all discuss
and agree, although there may not have been a motion,
that very well, that she would have before this meeting
today? I mean didn’t we have that conversation?

MR. LEACH: Thatfs my recollection of what
happened, yes, sir.

MR, COLLIAS: Okay. I'm sorry. Would you
like to speak?

MR. GATES: On the hardship exemption
itself, I was wondering if the Commission was willing to
provide a factual basis for the hardship exempition that
was granted to the Benjamin campaign to file their
repcrts as much as four months later from the time that
they were due filed? |

MR. COLLIAS: Wasn’t that explained at the

meeting, that the computer software didn’t match up and

Garrett Reporting Service (304) 3456-0440

Post Office Box 20200
Charleston, West Virginia 25362
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they couldn’t?

MR. LEACH: I thought we explained that,
but I'11 offer the explanation again. There's a -- our
online electronic filing program is designed for what I
call regular candidates, and you have certain campaign
finance reports, which are required to be filed
electronically by certain deadlines. And then the
report at the top shows there’s three due before the
primary and three —-- associated with the primary and
three with the general, and so you have a box to check.

Well, the problem is, when we set up the
exploratory period for public finance, that’s not on any
of those boxes or anything. So we had to set up a
separate sign-in process to get to forms that we created
for exploratory and qualifying receipts and reports.
And the proklem is the rollover of the money collected
before you became a declared candidate converts inte an
exploratory, but once you become a declared candidate,
you’re no longer able under the current setup of the
system to get into the exploratory in interim.-

So that’s the best T can explain it. And I
can confirm, I’ve checked with staff, that as of
February 2nd and as of February 5th, Friday, they were

unable to access that required entry portal or entry

Garrett Reporting Service (304) 346-0460

Post Office Box 20200
Charleston, West Virginia 25362
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form.

MR. COLLIAS: When was that due? BRBecause he
indicated that was due three or four months ago. When
was --

ME. LEACH: Well, you have the -- some of
these receipts that we received Monday, some of these
exploratory contributions, 1 believe without looking at
them, I remember some going back to maybe April. The
law says that you have to file it at the beginning of
the month after receipt. So some reports may have been
due as early as May, so we're back to the 3-12-13(c)l
exception to the monthly report requirements.

MS. CHARNOCK: May I speak on behalf -- this
is Ann Charnock on behalf of the Benjamin campaign. But
in April the candidate was nct seeking public financing,

MR. LEACH: Yes. We don’'t know when the
candidate started seeking public financing, kecause the
law deces not require the candidate to tell anybody when
he's seeking public financing. All it requires him to
do is notice when he’s going to seek -- file a
declaration. Once he files the required declaration,
which this candidate did on September 11, then it
becomes electronically impeossible to back up those pre-

September 11 contributions and put them intc the system

Garrett Reporling Service _ (304) 344-0440

Post Office Box 20200
Charleston, West Virginia 25362
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electronically.

MR. GATES: S50 could I repeat the second
part of my question, which was the exemption was
granted, and the report is now four months late,
correct?

MR. TLEACH: Under one interpretation of the
statute, the one adopted by the SEC last week, the
report is four days late, because February 2nd becomes
the deadline, the catchall, safety net for the reports
that were reguired but not previously submitted.

MR, GATES: Not the first required date for

the Benjamin campaign to have filed.

MR. COLLIAS: Well, I think --

MR. LEACH: The first one was due October
1st.

MR. COLLIAS: I think what he’s saying is the

reports could have been filed much earlier, as you

indicated, but because of the provisions of 3-12-13 sub-

section C-2, which indicates -- it says --

MR. LEACH: Excuse me. (-1 for
exploratory.

MR. COLLIAS: Yeah. Okay. C-1 and C-2, it
talks about any receipts not previously submitted. T

think what Tim is saying is, 1is that indicates or

Garrett Reporting Service (304) 344-0460
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suggests that when you file by the final filing date,
which is February 2nd, you are allowed to catch up on
anything that yeu hadn’t previously filed. And if
that’s the right interpretation, then those reports that
could have been filed months earlier are still not late
as long as they’'re filed by February 2nd. It depends on
the interpretation of the statute. I mean your point’s
well taken and 1 consider it a legitimate pocint and a

legitimate argument, but so is the other.

MR. GATES: S0 then my next question is
when did -- this is Kent Gates again with the Walker
campaign. When did the Commission first learn of the

Benjamin campaign’s inability to file electronically?

MR. LEACH: I was informed Wednesday last
week.

- MR. GATES: aAnd then --

MS. CHARNOCK: May I respond to that?

MR. LEACH: If you have —-

MR. COLLTIAS: Sure.,

MS. CHARNOCK: We have emails from employees
at the Secretary of State’s office dated Octcber 1lst,
acknowledging.

MR. LEACH: All T can speak is what I have

knowledge of, which I presented to- the SEC.

Garrett Reporting Service (304) 3446-0440
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MR. COLLIAS: If you have a document youfd
like to make part of the record, we can have it attached
as an exhibit to the transcript today. We can do that
later. It doesn’t have to be done at this moment.

MR. GATES: This is Kent Gates again.

MS. CHARNQOCK: . The answer to the gquestion, the
response is the Benjamin campaign was in contact with
the Secretary of State’s office on Cctober Znd is an
email I have acknowledging that it wasn’t functional,
trying to submit electronically.

MR. LEACH: Because by October 2nd you were
already a qualifying candidate and no longer -- it was
no longer accessible to you.

MS. CHARNOCK: I'm just telling you we

couldn’t -- in response to the fact that it’s four
months late, no, it’s ~-"we didn’t have any way to file
it. It didn't start out as an exploratory candidate. I

mean the statute is clearly not written for what the
facts are, and that’s a candidate who started out with
no intention of seeking public financing.

MR. LEACH: Had the right, had to set up a
pre-candidacy committee --

MS. CHARNCCK: And did that.

MR. LEACH: Had the right to collect

Garrett Reporting Service {304) 346-04560
Post Office Box 20200
Charleston, West Virginia 25362
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contributions of an unlimited amount without receipts.
MS. CHARNOCK: And did that.
MR. LEACH: And did that. And then on
September the 1lth those meonies became exploratory, and
the statute requires no filing by the candidate but
merely says it applies to a participating candidate.

The definition of a participating candidate is someone

who intends. So we don't have any formal statement of

intent until September 11.

MS. CHARNOCEK: TIf it’s inside the candidate’s
own brain that I intend to do that, he’s the only -- or
she’s the only one that knows 1t, and it’s an extremely,
painfully obscure statute, is how 1 would categorize it.

MR. COLLIAS: Go ahead. You had something
further to say.

MR. CGATES: Could we, I'11 just state that
again on the record, could we get copies of whatever’s

entered today as well as the emails?

MR. LEACH: Certainly.
MR. GATES: And then --
MR. LEACH: Are you going to introduce

that?
MS. CHARNOCK: I mean if you want me to. I

would assume that I just --

Garrett Reporting Service (304) 344-04560
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MR. LEACH: A1l right. We can recess and I
can go lock for the emails.

MS. CHARNQCK: Here’s --

MR. LEACH: I mean if there’s ccnfidential
infcrmation —--

MS. CHARNOCK: That’s what I'm trying to —-

MR. LEACH: Yeah, I understand.

MR. COLLIAS: Do you want to do that? Do you
think -— I mean if ycu want that in and yeou want to just

offer the emails and we’ll let 'Tim go see if he can find
them and print them out. Do vyou have.the dates you can
provide to him?

MR. LEACH: If you don’t want to put the
details of the email in, if you’ll just give me the name
of the person and the date, I can go and ccnfirm that we
received a discussion of this issue and were made aware
cof the issue.

MR. GATES: This is Kent Gates with the
Walker campaign. She’s ocobvicusly brought this into the
discussion. I think it is evidence here, and we should
have access to it to see it for whatever interest
further.

MR. COLLIAS: We talked about an email that

was sent by you to Tim Leach.

Garrett Reporting Service (304) 3446-0440
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MS. CHARNOCK: These are emails between Mr.
Shull, who you all m et last week, and there’s an
MKinder? Kinder. There’s a Lisa Blake. Just some
emalls going back and forth as to the reporting
requirement.

MR. COLLTAS: Are those people with the
Secretary of State’s office?

MR. LEACH: Yes, in our elections division.

MR. COLLIAS: Well, T mean it seems to me
that when you email something tc the Secretary of
State’s office that you’re not -- I don’t know why --

MR. GATES: This is Kent Gates from the
Walker campaign. We can FOIA it but it’s going to take
longer. She’s the one that brought it up as evidence in
this hearing. I think we should have the right tc see
it as part c¢f the discussion,

(WHEREUPON, a discussion was

held off the reccrd.}

MR. COLLIAS: Are you suggesting that some of
the information might be confidential in spite of the
fact she emailed the information to the Secretary of
State’s office?

MR. LEACH: Government correspondence is

subject to FOIAs, of course, but there are exceptions to

Garrett Reporting Service (304) 3456-0440
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certain information. I don’t know what’s in there. BSo

if we got a FOIA request, do it the hard way.

MR. GATES: Which is thirty days to get it
back.

MR. COLLIAS: Well -—-

MR. LEACH: Well, no. It’s five days to

respond, but I don’t want to gc deown that rcad. I
understand.

MR. GATES: They’re the cnes that brought
it up, not me.

MS. CHARNOCK: Well, in response to your
question or to your contention that these aren't timely
filed, and the gquestion of when did we notify the
Secretary of State’s cffice. Mr. TLeach said he learned
last week. Our contention is the Secretary cof State’s
office was made aware in early October that this didn't

work. We were provided information on how to proceed.

MR. GATES: Which is what we’re asking for
a copy of.

MS. CHARNOCK: 1T don’'t have any copies of
those. This is a series c¢f emails between Darrell
Shull, Lisa Blake. There’s some other names on that.
There is -- Missi Kinder. I mean T would offer these

only because it shows that on Cctober lst there was an

Garrett Reporting Service (304) 346-0460
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email exchange.

MR. COLLIAS: Okay. S0 you’re willing to
offer that as an exhibit at the hearing today?

MS. CHARNOCK: Yes, if that is necessary.

MR. COLLIAS: Well, that’s up to you, but if
you' re going to do that, then I mean they’re obviocusly
entitled to take a look at it.

MS. CHARNCCE: Absolutely, they are. I would
have preferred to -- and, well, that’s fine. The
alternative is to ask Ms. Kinder and Ms. Blake to come
in and let me ask them a couple of questions.

MR. COLLIAS: Well, I den’t think there’s any
problem, from my peint of view, any problem with
offering the copies of the emails you have in your hand,
but if you’re not going teo do that kecause you think
they contain some sort of confidential information, then

we have to proceed some other way.

MR. GATES; I still —-
MR. COLLIAS: Hold on. I understand. We’ll
have coples made. Make us three or four copies.

SEC. TENNANT: Gary, could I ask a gquestion
real quick?
MR. COLLTIAS: Yes.

SEC. TENNANT: This is Natalie Tennant. Can I

Garrett Reporting Service (304) 3456-0440
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ask for a recess real quick?

MR. COLLTAS: Yes. How long? Five minutes,
ten minutes?

SEC. TENNANT: Yes. Could I have a recess cof
five minutes, please? I move that we recess for five
minutes.

MR. COLLIAS: Okay. We'll recess for five
minutes. That’s gocd. It will work out. Okay. From
right now. Ckay.

{WHEREUPCON, a brief recess

was taken.)

MR. COLLIAS: Let’s start up again here.
I’'ve received a copy of these emails, which will be
attached to the transcript of today’s hearing as Exhibkit
1.

(WHEREUPON, Exhibit No. 1 was marked

for identification and is attached
hereto.)

MR. COLLIAS: Okay. What further comments or
discussion do we have?

MS. CHARNOCK: The point of the emails was to
establish a timeframe of when the Benjamin campaign was
making inquiries about what to when and when te file,

and that was in response to the Walker campaign’s
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objection -- T don’t know if objection -- contention
that anything that was filed within the last couple of
days is late. 1Is that summary accurate? I offer those
just to show when the conversations were taking place
several months ago.

MR. GATES: My next guestion is, T mean
that —- this is Kent Gates for the Walker campaign.
That brings out the point that the Benjamin campaign
should have known that the exploratery contributions
should have been filed in October, Cctober 2nd when they
were notified by the Secretary of State’s office and
there was a problem.

MS. CHARNOCK: &and I’'ll refer you to an email
that said all -- and the question was in reference --
look at, Lisa did inform you correctly during the
gqualifying period -- this 1s on page two towards the
pbottom of the page. -- during the qualifying period,
which is September 2015 through January 2016, only the
monthly qualifying contributions and expenditures are
reported.

Next paragraph, all transactions that occurred
before that time pericd would be filed on the general
first report, which is due March 26th to April 1, 2016,

which is two months from now. I mean that’s the whole
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contention that when you don’t start out seeking public
financing and you change midstream that the statute
doesn’t contemplate. But our contention is we’ve filed

every report that is required to bhe file and we have

been asked tc file. Those are in.

MR. GATES: And so -- this Kent Gates with
the Walker campaign. I want to go back just one second
and address that. I want to ask again when the

Elections Commission was first notified that there was a
hardship, that the Benjamin campaign was having a
problem filing these reports electronically.

MR. COLLIAS: Well, the Commission itself,
its members, couldn’t possibly have been informed any
earlier than last Wednesday; is that right?

MR. LEACH: When the Benjamin campaign
reguested the exemptiocon.

MR. GATES: And specifically, Mr. Leach,
that’s when you first became aware of it, correct?

MR. LEACH: As personally, yes, speaking
for myself.

MR. GATES: And I would just note that the
Exhibit 1 that was just entered into the record that has
email exchanges with the Benjamin campaign and the

Secretary of State’s office includes Mr. Leach on the
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emails and exchanges, so you would have known as of
October the lst that there was an issue cn the filing.

MR. LEACH: Well, I'm listed as a chain
recipient. I can’t -- I have no rececllection, but other
thar that, I'm on this list.

MR. GATES: So you were aware October 1lst
that there was an issue with the filing.

MR. COLLIAS: Well, I think he said he
wasn’t, he doesn’t recall being aware, but he obviously
had notice. I think this documents that he had notice
of it, but whether or not he actually subjectively was
aware of it is another matter. 2Am I answering for you?

MR. LEACH: That’s how I would have tried
tc answer it.

MR. GATES: And then my -- this is Kent
Gates with the Walker campaign again. If the Benjamin
campaign and the solicitor for the Elections Commission
both knew on October the 2nd that there was a problem
with the filing of the reports, then I don’t think that
the hardship exemption that was voted on on Friday |

actually applies in this case.

MR. COLLIAS: Well, we’ve already granted the
exemption.

MR. GATES: But I don’t think it applies.
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MR. COLLIAS: On, okay. I understand. You
disagree with the Commission’s decision of last week,
but the guestion for us today is the timeliness issue,
is whether or not implicit in our ruling of last week
was an extension until today to file the necessary
documents in a non-electronic format. And my
understanding is that they have been filed, they meet
all the requirements. The only issue is whether or not
we’re going to consider them timely. 1 mean does
everyone agree that that’s the issue?

MR. GATES: And the timeliness is based on
the fact that both the solicitor for the Elections
Commission and the Benjamin campaign knew on October the
2nd that they were not going to be able to file them
electronically on February the 2nd at the point that
they were due and, therefore, they weren’t timely.

MR. COLLIAS: Okay. I think the case turns,
though, on the language that at one of cur previous
meetings Vince Cardi pointed out in 3-12-13 where it
talks about the reporting for both qualifying
contributions and exploratory contributions being due,

but also provides for the filing of any receipts not

previously submitted. I mean am I understanding that

right?
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MR. LEACH: It’s my understanding that
thatfs what the SEC determined last week when we were
dealing with the discussion on the timeliness of certain
exploratory receipts. Today we're dealing with the
timeliness of -- I'm sorry, I misspoke. Last week we
were discussing the timeliness of qualifying
contributions and receipts and reporting. Paragraph two
of that subsection. Today you’re discussing
exploratory, your paragraph one of that subsection,
which is the same language. So the SEC has considered
arguments, ruled one way, and I suppose you could
consider further arguments and rule a different way
today.

MR. GATES: This is Kent Gates from the
Walker campaign. I mean part of the reason why there
should ke reconsideration is the new evidence presented
to the Commission showing that the Benjamin campaigﬁ
knew on October the 1lst or 2nd time period that there
was going to be a problem filing in a timely manner
chose not to address it until the crisis moment in
February and the sclicitor for the Election Commission
knew also,

MR. COLLTAS: Yeah. Okay. But the argument

against that is that the language in 3-12-13 subsection
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C is a saving clause that says that you can still file

those documents not filed, not previously filed. I mean
that’s the argument against that. Bul, nevertheless, is
there any other discussion or —- well, go ahead.

SEC. TENNANT: Gary, if I could just say, in
addition, in addition, you know, the emails as everyone
has read indicate the gualifying, that we were talking
about, the email was talking about gqualifying
contributicons. But then yeou covered the peint for
exploratory ceontributions with 3-12-13, so you’re making
your point. There are twc different distinctions here.
Yes, there was an email exchange from October, but it’s
addressing qualifying, and yes, we're talking about
exploratory, but it’s covered under 3-12-13, and so as
you point out, Gary, there are interpretations and that
is the interpretation that we tock last week, was 3-12-
13.

MR. COLLIAS: Yeah. Just speaking for -- I'm
gelng to give you an opportunity to put any other
statement or argument on the record, but just speaking
for myself, I believe last week when we agreed to give
the ‘exemption to the electronic filing, that obvicusly
we were extending by doing that, we intended and meant

to extend the time, because otherwise it would have been
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absurd to let them file something not electronically and
give an exempticn when they were already out of time to
file it at &ll would have been meaningless. It would
have been a vain act.

And then afterwards we had the discussion with
Ann Charnock about when she’d be able to get the paper
copies to ﬁs. So tc me the extension of time was
implicit. But nevertheless, it wasn't explicitly
granted, so as I see it, the issue today is just whether
or not we're gcing to explicitly extend the time so that
the filings that we received this week are deemed
timely. Now, what other statement or argument do you
want to make?

MR. GATES: This is Kent Gates for the
Walker campaign. I just want to repeat that there is
new evidence before the Commission that probably would
have changed that vote on Friday. And then, you know,
furthermore doesn’t the hardship exemption only apply to
the form of filing electronic or hard copy but does not
provide any relief for the timing of the filing?

MR. COLLIAS: I think that that’s right, but
what I'm saying --

MR. GATES: The timing is still February

2nd.
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MR. COLLTAS: Until and unless we extend it
and deem the documents filed timely.

MR, GATES: But the hardship, the hardship
is for the form of filing that the Benjamin would have
had to make, whether it be electronic or hard copy and
not on the actual timing of it. It was still due
February 2nd. They could have filed a hard copy on
February 2nd.

MR. COLLIAS: Well --

MS. CHARNOCK: We couldn’t have filed a hard
copy on February 2nd, because we didn’t have an
exemption to. All the reportings under this act have to
be filed electronically. That's the issue.

MR. GATES: This 1s Kent Gates with the
Walker campaign. They did --

MS. CHARNOCK: And --

MR. GATES: -- have in this email exchange,
they did go ahead proactively when they were having
trouble in October and file their first gualifying
report be it email, hard copy because they couldn’t file
it electronically, so¢ they could have done the same
thing with the February 2nd deadline.

MR. COLLIAS: Okay. Natalie, yes?

SEC. TENNANT: Well, my only thing is there’'s
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really no new evidence, because that’s what we have said
was the difference between qualifying and exploratory,
and as I sald again under 3-12-13, that with the
extension and Ann Charncck makes the point that -- and I
guess maybe perhaps they should have filed on the 2nd
but they filed on the 3rd asking, mentioning the
extension. And so, ycu know, it’s the rule and we see
what the Chair is saying about what the SEC is able tc
decide con.

MR. COLLIAS: Well, I think it might be new
evidence. I just don’t know that it changes anything.
It deesn't change my view.

SEC. TENNANT: That’s a point, too. I mean I
see your peint in that, too, Gary.

SEC. TENNANT: I mean it’'s something new that
we didn’t have. It just doesn’t change my analysis of
the situation. 1Is there anything else that you want to
say?

SEC. TENNANT: No.

MR. GATES: Well, I would just make the
point that the application for certification is
inaccurate from the Benjamin campaign because the
reports were not filed in a timely manner and he had in

fact not ccompleted all the requirements of the article.
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MR. COLLIAS: 211 right. &and I think that he
hadn’t completed all the requirements of the article in
a timely manner. 1 agree with that as a statement of
fact, and that presents us with the gquestion today of
whether or not to extend the time and deem them filed
timely. Basically, give an exemption to the timeliness
of the filing based on all the history that we’ve talked
about endlessly. Do I have a motion on whether or not
to deem the filings by the Benjamin campaign as having
been made in a timely manner?

MR. CARDI: I'1l so move. Vince Cardi.

MR. COLLIAS: Do T have a second?

SEC. TENNANT: Well, the way you said it, in a
timely manner or they’re extending it, the SEC is
extending it?

MR. COLLIAS: Yes. Extending it so that as
They were actually filed, they will be deemed to have
been filed in a timely manner. We will deem them
timely.

SEC. TENNANT: Okay. T understand what you’re
saying now.

MR. COLLIAS: Do you second that motiocon?

MR. CARDI: Did you second it, Natalie?

SEC. TENNANT: Yeah. He made the motion, I711l
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second it.

MR. COLLIAS: Okay. Is there any further
discussicn?

MR, CARDI: This is Vince Cardi. I just
want to say we granted an exemption from electronic
filing last Friday because cf some glitch in the
Secretary of Statefs software ability to accept the
reports electronically. We granted it on Friday. It
seemed only fair to us on Friday to give further
reasonable time to submit the filings in paper form. We
determined at our meeting tc act on the certification
should be held on Wednesday, February 10th, tc handle
any other issues that came up. So we set tcday,
February 10th as a deadline to filing the paper records.
They/ve been filed, so T think they'’ve been filed
timely, and s¢ T think we should go ahead and vote on
this and then we'll vote on the certification.

MR. COLLIAS: Is there any further
discussion? Go ahead. The Walker campaign wants to say
something else.

MR. GATES: I =still don't have a thorough
explanation on the one question that I.asked, and I’'d
Jjust like that on for the record. Decesn’t the hardship

exemption only apply to the form of filing, whether it
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be paper or electronic, and not to the relief of timing
itself like on Friday?

MR. COLLIAS: If you’re talking akout the
exemption of last week, yes.

MR. GATES: So it deces net go to the
timing?

MR. COLLIAS: Right. That’s what we’re
dealing with today. Does everybody agree with that?

MR. CARDI: Well --

SEC. TENNANT: Yes.

MR. CARDI: -- last Friday we said since
we're granting the exemption, we will give them until
next Wednesday to file the paper form. So in a way we
made that decision to move the deadline of the forms
until Wednesdéy, today. So --

MR. COLLTAS: I agree with that.

MR. CARDI: I'm not taking the position
that granting the exempticon did not address the question
of the time limitation. I think it implicitly did.

MR. COLLIAS: I agree that it did implicitly
do that, but nevertheless, we didn’t formally make that
motion, which T think is what the Walker campaign is
pointing out and asking. But nevertheless, is there

anything --
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MR. CARDI: And that’s the moticon we have
before us now.

MR. CCLLIAS: Yeah. The moticon is now
whether or not to now at this moment formally to deem
them as having been filed in a timely manner. 3o is
there any further discussion? All in favor vote aye.

MR. CARDI: Aye.

SEC., TENNANT: Avye.

MR. COLLIAS: Aye. The vote’s unanimous.
Now, that brings us to the next questicn, whether or not
to certify the Benjamin campaign. Tim, is there any
other discussion on that or --

MR. LEACH: No. That’s the only -- as I
said in the preliminary remarks, that’s the only issue
left up in the air. All of the other requirements of
the five sections have been met or five findings of the
SEC have been met.

MR. COLLIAS: Well, given our rulings thus
far, assuming for the sake of argument them to be
correct, 1s there any reason now not to certify the

Benjamin campaign that you can think of?

MR. LEACH: Not that I'm aware of.

MR. COLLTIAS: Okay. Now I'11 ask the Walker
campaign. I know you disagree with some of the
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decisions we've made up to this point, but given those
decisions, can you think of any other reason that the
Benjamin campaign shouldn’t be certified?

MR. GATES: T actually have one request.
This morning the Walker —-- this is Kent Gates with the
Walker campaign. This morning the Walker campaign sent
to Ashley Summitt at the Secretary of State’s office a
letter from Thomas Ryan, our attorney, and I would like
that to be printed out at this time and presented as

part of the record of these proceedings.

MS, SUMMITT: It was an email?

MR. GATES: Yes. Uh-huh.

MR. COLLIAS: Yeah, that’s fine. Can you get
that?

SEC. TENNANT: Can you read 1t? Can you read
it?

MR. COLLIAS: Yeah. Well, we don’t have a
copy of it yet. We’ll have to get a copy and we’ll loock
at it.

{WHEREUPON, a discussion was

held off the record.)

MR. COLLIAS: Okay, Vince, we got this

letter. The letter appears to be about six pages long,

so what we’re going to do is, we’re going to send you
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and Natalie a copy of 1it.
MR. CARDI: QOkay.
{WHEREUPON, a discussion was

held off the record.)

MR. COLLTAS: Vince, do you have that letter?
MR. CARDI: Yes.
ME. COLLIAS: Okay. Vince and Natalie, are

you all reading the letter?

SEC. TENNANT: Yes.

MR. CARDL: Yes.

MR. COLLIAS: When each of you 1is done,
please let me know.

MR. CARDI: I'm done.

SEC. TENNANT: DNo.

MR. COLLIAS: All right. Both of you done?

MR. CARDI: Yes.

SEC. TENNANT: I'm almost finished.

MR. COLLIAS:  Okay.

(WHEREUPON, a discussion was

held off the reccrd.}

SEC. TENNANT: Okay, I'm finished. I guess my
first gquestion, though, is this was not presented at the

beginning of the meeting?

MR. COLLIAS: Well, it does show on the cc at
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the end, he copied in Timothy Leach and Ashley Summitt,
but let me ask —-

MR. GATES: This is Kent Gates from the
Walker campaign. Mr. Ryan did email the members of the
Commission and Ann Charnock for the Benjamin campaign
this morning and she said she sent it to you as well.

30 they should have been aware of -- you all were made
aware of the letter prior tc the actual start of this
meeting.

MR. COLLIAS: Were you all aware of 1it?

MR. GATES: Mr. Ryan notified you. I don’t
know whether -- T mean I can’t speak to whether you got
them or not, but he did tell me he sent them.

MR. COLLIAS: You all need to speak out loud.
Did either of you gel this before the meeting?

MS. SUMMITT: No.

MR. LEACH: I don't know if I got ift,
because I have a stack of email I haven’t opened.

MR. COLLIAS: But you didn’t see it before
the meeting?

MS. SUMMITT: No.

MR. LEACH: No, I haven’t seen it.

MR. COLLTAS: Okay.

MS. SUMMITT: I wouldn’t have known it was
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there except this ~-

MS. CHARNOCK: And as far as Ann Charnock
receiving it, I left my office at 8:40 this morning and
it wasn’t there at that time.

MR. COLLIAS: Ckay. And then it wasn’t
presented tc us until you heard i1t presented to us here
at the meeting, Natalie, so0 does that answer your
gquesticon?

SEC. TENNANT: Yes. Yeah, I mean even if‘he
emailed it to us, it could have been presented in the
many different discussions and guestions that were
presented early on. T just thought it might have been
presented even before some of these discussions.

MR. COLLTAS: Well, I mean it seems toc me
that it essentially makes the same argument that I think
wés competently made by the representative of the Walker
campaign. Sometimes when you make a legal argument all
you can ask is that the judge or whoever understands
your argument, and I think that I understood your
argument. = Would you like to have this made an exhibit
to the —--

MR. GATES: Yes, absolutely.

MR. COLLIAS: Is there any objection to that?

Do you have any objection to that, Ann?
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MS. CHARNOCK: No.

MR. COLLTIAS: Okay. Well, then, we’ll have
this letter from Mr. Ryan, dated February 10, 2016, to
The Honorable Natalie Tennant and to me and te Vince
Cardi made a Exhibit 2 to the hearing today.

{WHEREUPON, Exhibit No. 2 was marked

identification and 1s attached

hereto.}
MR. COLLIAS: With that said, I'm not sure
where we left off. 1Is there any other discussion about

the whole issue of certifying the Benjamin campaign? Go
ahead,

MR. GATES: This is Kent Gates with the
Walker campaign. I just want to revisit and put on the
record again it is our contention and I think accurately
there’s no statutory authority for extending the time of
filing.

MR. COLLIAS: What’s your response to that,
Mr. Leach?

MR. LEACH: We’ve already voted on it. I

mean I understand that’s their position.

MR. COLLIAS: Ne, T understand, but I mean --
am I right that -- I mean -- well, let me just ask you.
MR. LEACH: 0f course you’re right, you
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were voting with the majority.

MR. COLLIAS: Well, that’s not what I meant.
What’s your response to his argument that there’s no
statutory authority for extending the time?

MR. LEACH: I think he made that argument
before you voted and he’s making it again after you
voted.

MR. COLLIAS: Qkay. Well, T think we
understand that and that’s in the record, and sc that’s
preserved and I understand your pcint. And we’ve just
acted today to extend that time, and we have the
authority to do that, we belleve, or if we don’t have
the authority teo do it, we’ve still done it. With that
said, do I have a moticn to certify the Benjamin
campaign?

MR. LEACH: If I may interject, it’s your
pleasure, Mr. Chairman, but it’s a request before you.
We can’t rule on a request. BSo as I explained last
week, parliamentary procedures may not be required and
you can Jjust call the question and frame the question as

to vote yes or vote no and not have to go through the

motion,
MR. COLLIAS: Well, I'd prefer to --.
MR. LEACH: It's your --
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MR. COLLIAS: Yeah, T prefer just to use the
parliamentary procedure. Do I have a motion to certify
the Benjamin campaign?

MR. CARDI: This is Vince Cardi. 1I'1ll so
move. This is consistent with everything we’ve done in
the meetings over the last eight days.

ME. COLLIAS: Do I have a second?

SEC. TENNANT: Yeah, T'11 second that so we
can vote.

MR. COLLTIAS: Ckay. 2l1ll in favor vote aye.

MR. CARDI: Aye.

SEC. TENNANT: Aye.

MR. COLLTAS: Aye. The vole’s unanimous, sé
the Brent Benjamin campalgn 1s certified, and we
understand all of your obkjections. I think they’ve been
ably made and they’re preserved. Is there any other
matter we need to take up today? Go ahead. Please
speak.

MR. GATES: Kent Gates with the Walker
campaigh again. On Friday the solution was reached by
the State Election Commissicn and the Secretary of State
reported at the February 5th meeting that the Benjamin
campaign had five hundred and twelve qualifying

contributions and it otherwise satisfied the criteria.
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We are asking if you could provide by today or tomorrow
the list of qualifying contributiocons, specifically the
seventy-one that were rejected, by the Secretary cof
State’s coffice so we have those for our records.

MR. COLLIAS: Is that a problem providing
those?

MR. LEACH: We've got a lot of spreadsheets

and things --

MR. GATES: We’ll take the whole list.
MR. LEACH: We’ll comply.
MR. COLLIAS: Okay. By the end of the

business day tomorrow?

MR. LEACH: Yes. Tcday’s what? Wednesday.
Yes.

MR. COLLIAS:  Ckay.

MR. GATES: Thank vyou.

MS. CHARNOCK: May I read a statement cn
behalf of the Benjamin campaigné

MR. COLLIAS: Sure.

MS. CHARNOCK: This is Ann Charnock reading a
statement to the State Election Commissicn from Justice
Brent Benjamin, dated today.

“Today's meeting of this Commission was the

fourth in the past several days tc focus on certifying
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candidates for the Public Campaign Finance program. Two
days last week were dedicated to addressing 516
challenges to individual donors making small-dollar
contributions to my campaign committee.

“In creating the Public Campaign Finance
program, the legislature recognized that increasingly
expensive judicial elections funded by high-dollar
interests have created a concern among voters that such
interests have Loo much influence in our judicial
system. The Public Campaign Finance preogram not only
enhances public confidence in the fairness and
impartiality of ocur courts, it also ensures that the
West Virginian who is able to give just a single dollar
knows that his or her participation in the selection
process 1s just as important as the $1,000 given by a
pelitically-connected insider, special interest or out-
of-state group.

“Here we have seen a direct challenge by one
opposing candidate to nine out of ten West Virginians
who simply wished to participate in this program and
show support for my campaign. Tn rejecting nearly every
such challenge, this Commission signaled to every West
Virginia voter that their voice matters.

“I wish to express my perscnal appreciation

Garrett Reporting Service (304) 344-0440

Post Office Box 20200
Charleston, West Virginia 25362
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for the professional and ccurtecus treatment the
Commission, the Secretary, counsel, and staff have shown
my campaign team during this long process.

"By your labors you have shown West Virginians
that our system for determining eligibility for public
campaign financing is traﬁsparent, fact-based and
thorough. On behalf of myself, my campaign team, and
those for whom the Public Campaign Finance program was
created, thank vyvou for the diligence you have applied tc
this process.”

Thank you very much, and I will hand this
document to the court reporter for her records.

MR. COLLIAS: We’ll zlso make that an
exhibit, Exhibit 3.

(WHEREUPON, Exhibit No. 3 was marked

for identification and is attached

hereto.)
MR. COLLIAS: Yes, the Walker campaign.
MR. GATES: The Walker campaign would

request a copy of that letter.

MR. COLLIAS: Sure. Of course.
MR. GATES: Thank you.
MR. COLLIAS: Is there any other matter we

need to take up? In that case, do I have a motion that

Garrett Reporting Service (304) 3446-0440

Post Office Box 20200
Charleston, West Virginia 25362
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we adjourn?

SEC. TENNANT: S50 moved.

MR. CARDI: So moved.,

MR. COLLIAS: Okay.

Well, since both moved,

1711 take one or the other ¢f them as a second. All in

favor vote aye.

MR. CARDT: Aye.
SEC. TENNANT: Aye.
MR. COLLTAS: Aye.

These proceedings are closed.

(WHEREUPON,

The vote’s unanimous.

the hearing was

adjourned at 11:43 AM.)

Garrett Reporting Service
Post Office Box 20200
Charleston, West Virginia 25362

(304) 344-04460
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REPORTER'S CERTIFICATE

STATE OF WEST VIRGINIA,

COUNTY OF PUTNAM, To-wit:

I, Penny L. Kerns, Certified Court Reporter,
do hereby certify that the foregoing is a correct
verbatim record of the proceedings had at the time and
place set forth herein.

I certify that the attached transcript meets
the requirements set forth within Article 27, Chapter 47

of the West Virginia Code.

Given under my hand this 12th day of

February, 2016.

Penny L. Kerns, CCR
Notary Public

My commission expires May 13, 2018.

Garrett Reporting Service (304) 344-04560
Post Office Box 20200
Charleston, West Virginia 25362
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Gmail - Emailing - F15 - W\ Supreme Court of Appeals PCF Monthly Report.pdi

Darrell Shull <dcshul@gmail.com> Fri, Oct 2, 2015 at 10:17 AM
To: Donald Nickerson <dnickerson@bowlestice.com>
Cc: James Shafier <jshafferawv@gmail.com>

Will do.

Carrell

On Oct 2, 2015, at 8:07 AN, Donald Nickerson <dnickerson@bowlesrice.com> wrate:

Darrell,

Thanks for handling this so well in my absence. Can you please rough out the report each month
with vour data and iet me review?

From: Darrell Shull [mailto:deshull@gmail. com]
Sent: Thursday, October 01, 2015 1;32 PM

Ta: Lisa Blake; mkinder@wvsos.com

Cc: Donald Nickerson,; Timothy Leach

Subject: Re: Emailing - F1Z - WV Supreme Court of Appeals PCF Monthly Report.pdf

Thank you for providing the form. Sihce the anlina system is not yet available, | have attached the
campleted repoit in order to comply with today's filing deadline, As soon as { hear from you that
the online syslem is operational | will re-file for September.

Thank you,

Darrell Snhull

On Thu, Oct 1, 2015 al 114 PM. Lisa Blake <LBlake@wvsos.com> wrote:

Lisa Blake

Elections Division

West Virginia Secretary of Stale Natalie E. Tennant

1900 Kanawha Blvd. East

i 7
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=]
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[=]
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=

W

g C-

Building 1, Suite 157 K

Charleston WV, 253056
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Fnone; 304-558-6000
Fax: 304-558-8386

WA WY S0S, COm

AW Donald A. Nickerson, Jr.
q-.ﬁ dnickerson@bowlesrice.com
Bowies e
AEPERNTI LA s 1217 Chapline Slreet
Wheeling, WV 26003
Bio | vCard (304) 230-1803

CONFIDENTIAL AND PRIVILEGED: This e-mail is confidential and privileged, and intended onty for the raviaw and use
cf the addressee(s]. If you have received this e-mail in errar, please nofify the sender al (304) 230- 1803 or by e-mail &t
dnickerson@bowlesrice.com. Thank you,

Misst Kinder <MKinder@wvsos.com= Fri, Oct 2, 2015 at 2:32 P|
To: Darreli Shull <deshuli@gmail.com=
Ce: Donald Nickerson <dnickerson@bowlesrice, com>

Good Afterrioon, Mr. Shull —

Thank you for submitting Justice Benjamin’s report electronically. | was excited when | saw that you were
able to fife it yesterday evening. [ atso want to thank you for your patience while we worked out the snaris
withthe qualifying pericd portion of our campaign finance reporting system. We implemented the system
during the 2014 election, but with Justice of the Supreme Court not being on the ballot last yvear, we haven't
used this feature until now.

Lisa did inform you correctly, During the qualifying period, which is September 2015 through January 2016,
only the monthly qualifying contributions and expenditures are reported.

All transactions that occurred before that time period would be filed on the General-First report which is due
March 26-April 1, 2015,

Don't ferget that copes of each qualifying period recelpt must be submitted to qur office monthiy. These can
be either scanned and uploaded into the campaign finance reporting system, or copies can be brought in to
our office.

hitps:/mail.googie.comn/imail AWl ?ui= 281 k=d05733efb&vi ew= pl&g=lim oth&sear 6h= query&th=150Z4685¢8cb560328de at= 1 &siml= 1 502465c6ch56e328simi= 1.
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{2018 . Gmail - Emailing - Fi5 - WV Supreme Couwri of Appesis PCF Monthly Reporlpd!

Please feel free to contact me at any time if you have any guestions or need mare information.
Have a2 good weekend.

Missi K.

Missi Kinder

Campalign Finance Specialist

West Virginia Secretary of State's Office
1900 Kanawha Bivd. East

Building 1, Suite 157-K

Charleston, WV 25305

Phone: {304) 558-6000
Fax: {304) 558-8386

WWW. WYS0DS5.C0mM

From: Darrell Shull [mailto:deshuli@grnail.com]

Sent: Thursday, October 01, 2015 5:25 PM

To: Missi Kinder <MKinder@wvsos.coms .

Cc: Lisa Blake <LBlake@wvsos.com>; Donald Nickerson <dnickerson@bowlesrice.con>
Subject: Re: Emailing - F15 - WV Supreme Court of Appeals PCF Monthly Report.pdf

Thank you. Per Lisa's instructions | have reporled the beginning balance as $0.00, even though the campaign
has a positive bank balance due to receipts during the exploratory period prior to September 1. Lisa directed
tha! the first monthly report for gualifying contributions begins with a zero balanee and then accrues as qualifying
contributions are received, She also directed that the exploratory contributions and expenditures incumed prior 1o

hitps:/mail google.com/mailiu/0/7ui= 28ik=d05783eEbcAview=ptda=timothdsearch=quary&th= 1502485c60hb56e28dsgl= 1 8simi=1502485c6ch56e328simi=.. 1017
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September will be reported in the January report. Please advise if this is incomect,

[ have submitled the report electronically on behalf of Mr. Nickerson (who is traveling loday).
Thank you for your assislance.

Darrelt Shull

On Thu, Oct 1, 2015 at 4:20 PM, Missi Kinder <MKinder@wvsos.com?®> wrote:

Good Afternoon, Mr. Shull -

| received your email containing Brent Benjamin’s Qualifying Period Report for the month of September,
The Justice of the Supreme Court portion of our online reporting systern is now warking properly. If you
get a chance this evening, please lagin to your account and submit the September report electronically.

To submit this report electronically, you would simply click the “Review and Submit” bution to the right of
the report titled "Supreme Court — September — SC09”. This will bring up the body of the actual report,
Please scroll down to the botiom of the report and click the *Submit Report” button.

Please fee!l free to contact me if you have any guestions or need more information,
Have a good day.

Missi Kinder

Missi Kinder
. Campaign Finance Specialist
West Virginia Secretary of State's Office

1800 Kanawha Blvd. East

hilps :#mail.gosgle.com /mailiufofui= 281 k= d057 83eBbchview=pi&q=timath&s ear ch=guary&th= 1502465c6ch56e2268ds gt= 1&siml=1502485c6ch56e328siml=, .. T1/17
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- Building 1, Suite 157-K

- Charleston, WV 253065

" Phone: (304) 558-6000
Fax: (304) 558-8386

WWW . WVS0S,.C0m

© From: Darrell Shull [mailte:dcshull@gmail.com]

* Sent: Thursday, October 01, 2015 1:32 PV
To: Lisz Blake <LBlake@wvsos.com>; Missi Kinder <MKinder@wvsos.com>
Cc: Donald Nickerson <dnickerson@howlesrice.comz; Timothy Leach <TLeach@wvsos.coms
Subject: Re: Emailing - F15 - WV Supreme Court of Appeals PCF Monthly Repart.pdf

* Thank you for providing the form. Since the online system is nol yet available, 1 have allached the completed
report in order to comply with today’s filing deadiine. As soon as | hear from you that the online system is
operational | will re-Tile for Seplember.

Thank you,

" Darreli Shut

On Thu, Ocl 1, 2015 ar 1:14 PM, Lisa Blake <LBlake@wvsos.com> wrote:

Lisa Blake

L Eiections Division

Wesl Virginia Secrefary of State Natalie E. Tennant
1200 Kanawha Blvd. East

- Building 1, Suite 157 K

Charteston WV, 25305

httpe /m il google.comimal A 7ui= 28 k= dOSTRAe8ckvi aw=pi&g=timolh&s ea: ch=queryfith= 15024650 Aeb5Be32&ds at= 1&sim!=150046506ch56e328simi=... 1217
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K&L GATES

February 10, 2016 Thomas C. Ryan
P 412.355-8315

F: 412-355-650)

thomas. rvani@klpates com
VIA E-MAIL & HAND DELIVERY

The Honorable Natalie B, Tennant Cary A, Celliag, Bsq.

Secretary of State for the State of West Virginia Chairman

Ex-Officio Member of the West Virginia State West Virginia State Election Commission
Election Commissicn gacollias(@frontier.com

niennant@wysos.com

Vincent P, Cardi, Esq.

Member .

West Virginia State Election Commission
vincent.cardi@mail wvu.edu

Re:  Adpplication for Certification Submitted by Brent D. Benjamin, Esg.

Dear Comimissioners:

Ké&L Gates LLP represents Ms. Elizabeth D. Walker, a non-partisan candidate for a seat
as Justice on the Wesl Virginia Supreme Court of Appeals (the “Supreme Court™) in the election
scheduled to ocour on May 10, 2016. [ understand that the West ¥V irginia State Election
Commission (“SEC”) intends to convene a meeting at 10 a.m, today, February 10, 2016, 10
consider whether candidate current Supreme Court Justice Brent D. Benjemin should be certified
as 2 “participating candidate” pursuant to W. Va. Code § 3-10(b), thereby gialifyring him to
receive (axpayer monies from the West Virginia Supreme Court of Appeals Public Carnpaign
Financing Program (the “Frogram™) ic fund his campaign.

Tintended to appear in person and, if permitted by this body, address a number of the
issues outlined below. [ vannot, however, appear at the hearing because of 4 personal scheduling
conflict. As an aitemative, [ ask you that you accept this letter and take these raatters under
consideration as part of your deliberations on this very important issue. Based on the fatal
deficiencies and applicable law discussed briefly below, 1 believe that is abundantly clear that
Justice Benjamin has failed to meet the applicable statutory and rogulatory obligations necessary
to receive approximately $500,000 in state monies, Accordingly, T urge this Commission to
deny Justice Benjamin’s Application for Certification.

Before outlining the mosi critical issnes wamranting disqualification, a survey of the
applicable law iy warranted,

kigates.eom
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February 10, 2016
Page 2

The Program ard its requirements are codified in Chapter 3, Article 12 of the West
Virginia Code (“Article 127). Pursuant to W. Va. Code §3-1A-6, the Secretary of Staie is tasked,
after consultation with the Commiission, 10 make, amend and rescind such orders and to
promulgate legislative rules, as may be necessary 1o standardize and make effective the
provisions of Chapter 3. Rogers v. Hechler, 348 5.E.2d 299, 304 (W. Va. 1986). With respect tc
the Program, the Secretary, afier consultation with the Comrmission, promulgated W, Ve. Code
of State Regulation (“CSR™} 146-5 & seq. to govemn the implementation and administration of
the Program (the “Series 146-57), Following authorizaiion by the West Virginia Legislature that
became effective on May 1, 2014, the rules set forth in Series 146-5 camry the fuli force and
effect of law. State ex rel Barfer v. Manchin, 279 S E.2d 622, 631 (W. Va. 1981) (“Onee the
execuiive officer or agency has made and edopted valid rules and regulations pursuant 1o the
grant of the legislative powers, they take on the force of statutory law.”).

Before their considering the import of the {aw, a review of the relevant facts is warranted.

Prior to filing his "Declaration of Intent” on September 11, 2015, Justice Benjamin was
entitled to sesk “exploratory contributions™ “10 examine his [] chance of election and to qualify
for public financing for public financing.” W. Va. Code § 3-12-3(5). During that “exploratory
period,” Justice Benjamin was subject to certain contribution restrictions and required 1o file a
report at the beginning of each month that included "all exploratory contributions, expenditures
and obligations along with all receipts for contributions received during the prior month,” Jd. at
§ 3-12-8{d). Indeed, W. Va. Code CSR § 146-3-1.6.e states “[rJeceipts, expenditures, and
obligations shall be repoerted to the Secretary at the beginning of each month.” (emphasis added),
Further, “During Lhe exploratory and qualifying periods, a pariicipating candidate or his or her
financial rust submit, on the first of each moenth, a report of all exploratory and gualifying
contributions along with their receipts and en accounting of all expenditures and obligations
received during the immediately preceding month.” CSR § [46.5-11.3.

West Virginia Code § 3-12-8(d) also provides that, “Such reports shall be filed
electronically: Provided, Thai a cominittee meay apply for an exemption in cese of hardship
pursuant to [W, Va, Code § 3-8-5b(c)].” The same hardship exemption excusing electronically
filing (bu! neither the timing nor the deadline) is also present in CSR 126-5-3.6.e.2 and 11.3.b.

Prior to September 11, 2015, Justice Benjamin failed to report any expioratory
contributions, as was required by Articls 12 and Scries 146-5,

Thereafter, Justice Benjamin entered the “quelifying period” and collected “qualifying
cantributions,” subject to certain parameters set forth in W. Va. Code § 3-12-9 and W. Va, CSR
§ 146-5-5 ef seg. Further, during this “qualifying period,” Justice Benjarin wes required to file
reports at the “beginning of each month.” That “report al} qualifying contributions, expenditures,
and obligations along with all receipts for contributions received during the pricr month.” 'W.
Va. Code 8 3-12-9(f). That section further states, “Such repoits shall be filed electronically:
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Provided. that a committee may apply for an exemption in case of hardship pursuant to [W. Va.
Code § 3-8-5b(c)].” _

After September 11, 2015, Justice Benjamin apparently filed the following “qﬁalifyiﬁg
period” reports electronically, according to the Secretary of State’s website:

s October I, 2015 report showing zero dollars collected in qualifying contributions;

= November [, 2015 report showing $1,380 collected in qualifying contribwrions;

« Decembet 1, 2015 report showing $1,29% collected in qualifying contributions
($2,659 in total contributicns this election cycle);

e January 1, 2016 report showing $4,045 collected in quahfymg contributions
($6,704 in total contributions this election cycle);

» January 31, 2016 report as an amended December 2015 report showing $4,055
collected in qualifying contributions ($6714 in total contributions); and

o February 1, 201G report showing $34,797 collected in gualifving coniributions
($41,511 in tota) contributions this clection ¢ycle).?

Within two business days, in this case Tuesday, February 2, 2016, Article 12 and Series
146-5 required Justice Benjamin to file a sworn “Application for Centification™ attesting that he
had satisfied the following conditions set forth in W. Va. Code § 3-12-10(b):

¢ He had signed a Declaratiton of Intent;

» He had obtained the requisite number and amount of qualifying contributions:
¢ He had complied with the contribution restrictions of Arlicle 12;

» He is eligible to appear on the nonpartisan judicial election baliot; and

» He had met all of the other requirements of Article 12.

On that same date, CSR 146-3-11.4 provides that, “By two business days after the close
of the gqualifying period [February 2, 2016], a participating candidate must report to the Secretary
on appropriate fomms & summary of:

11.4.a, All exploratory contributions received and funds expended or obligated
during the exploratory period together with copies of any receipts not previously
submitted for exploratory contributions; end

YW, Va, Code § 3-8-5b(c) provides, “Comnuittees required to report electronicelly may apply to the State
Election Commission for an exemption from mandatory electronic filing in the case of hardship, An
sxemption may be granted at the discretion of the State Election Comumission.”

! Netably, the January 2016 report refiects a flood of monies, more than half—§10,466 on January 2% and
$15,702 on Jenuery 30 respectively, that poored into the Supreme Court race at the eleventh hour of the

January 30 qualifying period.
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11.4.b. All qualifving contributions received and funds expended or obligated
during the qualifying period together with copies of any receipis not previously
submitted for qualifying contributions,

1t is my understanding that Justice Benjamin's Application for Certification was received
untimely, Although the record is unclear, it appears that the official document relied upon by ths
SEC is date-time stamped as received by the Secretary of State after state government business

o

hours at 5:07 p.m. on February 2, 2016.°

It is also my understanding that Justice Benjamin’s Application for Certification praved
to be [naccurate as he did not in fact comply with all the requirements of Article 12. That is, it is
my understanding that sometime on or around February 5, 2016, it was revealed thet Tustice
Benjamin had raised substantial sums of exploratory contributions, yet fziled to comply with the
Article and file the appropriate reports.

Upen leazning of this fatal defect to Justice Benjamin’s certification, 11 is my
understanding that Justice Benjamin's representative requested a hardship exemption firom the
electronic filing requirement in order to retroactively file and claim previously unreported
cempaign contributions. It is my understanding that the SEC granted that request based on the
hardship exemption noted zbove. Justice Benjamin’s represeatative requested until February 10,
2016 for an opportunity to file the out-of-time reporis.

Justice Benjarnin apparently has submitied the following documents signed by his
campaign treasurer and dated February §, 2016:

s One "Exploratory Summary Report” showing for the first time that he had
raised 39,950 before he tiled his Declaration of Intent, including three
organized fundraising events;

» Receipts that reflect the name of sach contributor identified in the
Exploraiory Summary Report, which are dated the date of the contribution
reflected in that report, but it is not clear that any of those receipts were
actually given to the conitibutor; and

¢ A series of purported monthly “exploratory teports” for September
through January.

? It is also my understanding that Ms, Walker lodged & number of challenges to Justice Benjamin's
qualifying contributions pursuant to W. Va, Code § 3-12-10(g} and CSR 146-5-7, which were the subject
of a February 3, 2016 hearing. Based on a voice vote following certain representations made by the
Secratery of State’s office at a subsequent February 3, 2016 hearing, it is further my understanding that
the SEC granted a number of Ms. Walker’s challenges, but ultimately determined that Justice Benjamin
had cotlected a sufficient murnber and amount of qualifving contributions. Accordingly. I nnderstand that
issue has been dzcided, and 1 do not intend to address it again at this procedural stage, noting that Ms,

Walker reserves all rights in this regard,
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Based on these facis and applicable law, I urge this Commission to enforce the Jaw as
written and deny Justice Benjumin’s Application for Certification.

First, you must follow well-settled precedent that requires the strict enfarcement of the
State’s carupaign laws. See Brady v. Hechler, 346 S.E.2d 346, 54748 (W. Va. 1986) (‘[1]t is
generally and almost universally held that statutory provisions in election statutes, requiring that
a certificate or application of nomination be filed with & specified officer within a stipulaled
period of time, are mandatory.”); Syl. pt. 3, State ex rel. Baker v. Batley, 163 S.E.2d 873 (W. Va.
1968) (“[wlhete a statute prowdes fora thing to be done in 2 particular manner or by a
prescribed person or tribunal it is fmplied that it shall not be done otherwise or by a different
person or tribunal.”); State ex rel. Vernet v. Weils, 87 W.Va. 275 (1920) (striking candidates
from local non-partisan ballots who had not filed certificates of nominations in time).
Understandably, strict adherence to established deadlines is paramount to maintaining public
trust in the integrity of the electoral process. Brady, 346 S.E.2d at 550 (“[o]therwise, the actions
of the Secretary of State in that regard would be subject to constant allegations of arbitrariness or

favoritism.”).

Under this rubric, the Commission must recognize and enforce strict adherence with the
Article and the law. The facts in this matfer are indisputable; Justice Benjamin raised
exploratory confributions as early as April 2015 and was obligated under the stanite to file those
exploraiory contributions on his May 1st report, along with all subsequent exploratory
contributions the first of every month thereafter. The introduction of discretion, particularly in a
desision that involves injecting & half-million dollars of taxpayer money into a political race, is a
dangerous road—a road this Commission should not and cannol begin down. The impetus of the
entire Program was to restore public trust in the judicial election process, yet vou are faced with
a decision in which a candidate is seeking the public’s money despite failing to follow a clear,
easy and prescripiive process specifically designed to fulfill those objestives. Giving Justice
Benjamin a “pass™ does not further those objectives. Indeed, a vote in favor of certification may
unavoidably accomplish just the opposite.

T understand that the only justification for which Justice Benjamin offercd for his failure
10 comply with the law is a “glitch” in the Secretary of Siate’s website that prevented him from
filing his exploratory reports electronicaliy. I understand that the SEC granted Justice Benjamin
a “hardship exemption” as a result of this issue and provided him untif February 10, 2016 to file
those reporis. By any measure, this decision is unsustainable under any standard, arbitrary,
capricious, or otherwise.

This exemption relates to the form, not the ¢iming of 2 filing. It was clearly limited to
circumstances in which a candidate wants to file a hard copy, rather than an electronic copy.
That exemption does not allow for that candidate to wholly ignore filing deadlines, The facts
here show that Justice Benjamin should have filed his first exploratory report as early ag May 1,
2015, Viewing the facts in the light most favorably to Mr, Benjamin, the record is void of any
evidence, let alone interference in an ability to file electronically, to attempt to file an
exploratory report before February §, 2016, This means the Commission is granting Justice
Benjamin an eight-month grace period, because he leamed on February 2, 2016 that he was
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unable to file an exploratory report electronically. To interpret the “hardship exemption” as
giving Justice Benjamin the right to wholly ignore the framewortk of the “exploratory period™
and file his reports out of time undermings the credibility of the statutory scheme and this
Commission’s future ability to enforee its obligations.

Justice Benjamin simply did not follow the campaign law. The West Virginia Supreme
Court has spoken unequivocally that campaign laws must be strictly enforced. I urge you to
deny Justice Benjamin’s certification,

This letier is not intended to be exhanstive; the record undeﬂying Justice Benjamin's
Application for Certification is fraught with many more ertors. In that regard, Ms, Walker does
not waive, and hereby expressly preserves, any objection or right of appeal to the SEC’s
certification of Justice Benjamin, should the Commission decide in the unfortunate circumstance

to proceed with certifying Justice Benjaniin.

Although I cannot attend in person, I stand ready to make myself available should the
Commission have any questions generally, or the questions raised by this letter. Thank vou very
much for your attention in this matier. Ms. Walker looks forward to a leSt resclution of this
critreally important issue to the citzens of West Virginia,

Respccym

Th

nas C. Ryan

cc:  Elizabeth D. Walker, Esq.
Timnathy Leach, Esqg. (via tleachi@wysgs.com)
Ashley Summit, Esq. {(via asmnmit@)wyvsos,com)
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ECTJUSTICE BRENT

Statement to the State Election Commission from Justice Brent Benjamin
February 10, 2016

“Today's meeting of this commission was the fourth in the past severai days to focus
on certifying candidates for the Public Campaign Finance program, Two days last week
were dedicated to addressing 516 challenges to individual donors maklng smali-doliar
contributions to my campaign committee.

“In creating the Public Campaign Finance program, the Legislature recognized that
increasingly expensive judicial elections funded by high-dollar interests have created a
concern among voters_that such interests have too much influence in our judicial
system. The Public Campaign Finance program not only enhances public confidence in
the fairness and impartiality of our courts, It also ensures that the West Virginlan who
is able to give just a single dollar knows that his or her participation in the selection
process is just as important as the 51,000 given by a politically-connected insider,
special interest or out-of-state group.

“Here, we have seen a direct challenge by one opposing candidate to 9 out of 10 West
Virginians who simply wished to participate in this program and show suppert for my
campaign. (n rejecting nearly every such challenge, this commission signaled to every
West Virginia votar that their voice matters.

“I wish to express my personal appreciation for the professional and courteous
treatment the commission, the Secretary, counsel, and staff have shown my campaign
team during this long process.

“By your labors you have shown West Virginians that our system for determining
eligibility for public campaign financing is transparent, fact-based, and thorough. On
behalf of myself, my campaign team, and those for whom the Public Campaign Finance
program was created, thank you for the diligence you have applied to this process.”

COMMITTEE TO RE-ELECT JUSTICE BRENT BENJAMIN
DN NICKERSGN, TREASURER

7 454 WILLIAWSPORT PIKE #1220, MARTINSBURE WY Z5404 OPC BOoX S311, WEEELING WY 28003

D men s
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unable 1o file an exploratory report electronically. To inierpret the “hardship exemption” as
giving Justice Benjamin the right to wholly ignore the framework of the “exploratory period”
and file his reports out of time undermines the credibility of the statutory scheme and this
Commission’s future ability to enforce its obligations.

Justice Benjamin simply did not follow the campaign law, The West Virginia Supreme
Court has spoken unequivocally thar campaign laws must be strictly enforced. I urge youto
deny Justice Benjamin's certification.

This letter is not intended to be exbhaustive; the record undesiying Justice Benjamin’s
Application for Certification is fraught with many more errors, In that regard, Ms. Walker does
not waive, and hereby expressly preserves, any objection or right of appeal to the SEC’s
certification of Justice Benjamin, shoyld the Commission decide in the unfortunate circumstanice
10 proceed with certifying Tustice Benjamin.

Altbough I cannot attend in person, I stand ready to make myself available should the
Commission have any questions generally, or the questions raised by this letter. Thank you very
much for your atiention in this matter. Ms. Walker looks forward to a just resolution of this
critically important issue to the citizens of West Virginia.

Respectfu ryours,

Th C. Ryan

TCRAeh
Enclosuires

co:  Ehizabeik D. Walker, Esg.
Timothy Leach, Esg. (via tieach(@wysos.com)
Ashley Summit, Esq. (via asuwninit{@wvsos.com)
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Natalie E. Tennant

Office of the Secretary of State Telephone: (304).558-6000

Building 1, Suite 157-K Secretary of State Toll Free: 1-866-S0S-VOTE
1900 Kanawha Blvd,, East State of West Virginia Fax: (304) $58-0900
Charleston, West Virginia 25305 WWWIWYS0S.com

February 10, 2016

To Whom [t May Concern:

On February 10, 2015, the State Election Commission met and took action to certify that Brent Deane
Benjamin, a candidate for Justice of the West Virginia Supreme Court of Appeals has met the
requirements as set forth in WV Code §3-12-9 to receive public funds from the West Virginia Public
Campaign Financing Fund.

Under WV Code §3-12-11, the State Election Commission will issue a check in the amount of
$483,489.00 to be payable to Committee to Re-Elect Justice Brent Benjamin at the following address:

Committee to Re-Elect Justice Brent Benjamin
Donald A. Nickerson, Treasurer

484 Williamsport Pike

Martinsburg, WV 25404-5707

If you need further information, please contact Layna Valentine Brown, Elections Director in the West
Virginia Secretary of State’s Office at 304-588-6000, or by email at lbrown@wvsos.com

Sincerely, W

atane E. Tennant
West Virginia Secretary of State

JAQO01799




R B A
PR S-S B
IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA A
016
ELIZABETH D. WALKER, candidate for FEB 2L PH 3: 52
the Supreme Court of Appeals of West oo B AT S DATSIN, CLERK
Virginli)a, PP KANAWHA COUNTY EIRCUIT CouRT

Petitioner,

v. Civil Action No.: 16-AA-17
Judge Tod Kaufman

NATALIE E, TENNANT, ex-officio,

GARY A. COLLIAS, and VINCENT P.

CARDI, members of the West Virginia

State Election Commission; and BRENT

D. BENJAMIN, candidate for the

Supreme Court of Appeals of West

Virginia,

Respondents.

Respondent Justice Brent Benjamin’s
Opposition to Beth Walker’s Application for a Stay

Beth Walker’s Application for a Stay must fail for three reasons. First, the application is
moot because the SEC has already enforced its order and disbursed the public financing funds.
Second, the Campaign to Re-Elect Justice Benjamin—the entity that repeived the funds—is not
named in this case, and even it had been, the order Walker requests would be an unconstitutional
prior restraint on political speech. Third, Walker has not established that she is entitled to either a
stay or an injunction.

At the outset, Walker’s Application for a Stay should be denied as moot. Walker filed her
request under Rule 3 of the Rules of Procedure for Administrative Appeals, which permits any
person to request a stay “of the enforcement of a state agency final order or decision.” In this
case, the State has already enforced the SEC’s order and distributed the public campaign
financing funds, as it is required to do by statute. There is simply nothing left for the Court to

stay. And if what Walker seeks is a preliminary injunction against the Campaign to Re-Elect
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Justice Benjamin, she has not named the campaign in this suit, has not filed the proper motion,
and has not given security as required by the West Virginia Rules of Civil Procedure. W. Va. R.
Civ. P. 65(c).

But even if Walker had sought a preliminary injunction and given the required security,
the order Walker requests would be an unconstitutional prior restraint on political speech. It is
beyond dispute that campaign spending is political speech, See generally, e.g., Citizens United v.
Fed. Election Comm’n, 558 U.8. 310 (2009); Buckley v. Valeo, 424 U.S. 1 (1976); State ex. rel
Loughry v. Tennant, 229 W. Va. 630, 732 S.E.2d 507 (2012). An order preventing a candidate
from spending his campaign funds would be an unconstitutional prior restraint, the most serious
type of infringement of free speech rights. See Nebraska Press Ass’nv. Stuart, 427 U.S. 539, 559
(1976) (“[Plrior restraints on speech . . . are the most serious and the least tolerable infringement
on First Amendment rights™); Syl. Pt. 1, State ex rel. Register-Herald v. Canterbury, 192 W. Va,
18, 449 S.E.2d 272 (1994) (“Any prior restraint on expression comes to this Court with a heavy
presumption against its constitutional validity.”) Such an order would violate the rights of the
candidate, his campaign, and the voters who contributed to his certification for public financing.

Finally, even if the Constitution permitted such an order, which it does not, Walker has
not established that it is warranted. A party seeking a preliminary injunction bears the burden o;f
proving that she is likely to succeed on the merits and the balance of harms weighs in her favor,
“Under the balance of hardship test the [] court must consider, in ‘flexible interplay,’ the
following four factors in determining whether to issue a preliminary injunction: (1) the
likelihood of irreparable harm to the plaintiff without injunction; (2) the likelihood of harm to the
defendant with an injunction; (3) the plaintiff’s likelihood of success on the merits; and (4) the

public interest.” Hart v. NCAA, 209 W. Va. 543, 547-48, 550 S.E.2d 79, 83-84 (2001) (quoting
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Jefferson County Bd. of Educ. v. Jefferson County Educ. Ass’n, 183 W. Va. 15, 24,393 S.E.2d
653, 662 (1990)).

Walker has made no showing of likelihood to succeed on the merits—nor could she. The
SEC held four hearings devoted largely to carefully considering Walker’s litany of complaints,
As will be explained more fully in substantive briefing and at the hearing on the Petition,
Walker’s objections to Benjamin’s certification are meritless. Because she is unlikely to succeed
on the merits, she is not entitled to a preliminary injunction.

Finally, the balance of harms and the public interest clearly weigh in favor of permitting
the Benjamin campaign to proeeed while this case is pending. The order Walker requests would
interfere with the Benjamin campaign at a critical time in the election cycle. Meanwhile, Walker
has nothing to lose if her Application for a Stay is denied. Walker claims that Benjamin’s
participation will impair her own ability to compete in the election—but that reality is not the
result of any error by the SEC. Rather, it is the very nature of a contested election, Walker has no
legal right or interest in eliminating or silencing her opponents, as she seeks to do here. The
public interest favors permitting all candidates to speak freely and conduct their campaigns to
educate voters in advance of the election,

Beth Walker is entitled to neither a stay of the SEC’s ruling nor an injunction that would
silence the Campaign to Re-Elect Justice Benjamin. Her Application for a Stay should be denied.

JUSTICE BRENT D. BENJAMIN
By Counsel.
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enjamu 'alley (WVSB No. 200)
Jonathan R. Marshall (WVSB #10580)
Maryl C. Sattler (WVSB #11733)
Bailey & Glasser, LLP

209 Capitol Street

Charleston, West Virginia 25301
Telephone: (304) 345-6555
Facsimile: (304) 342-1110
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRG -

_ W0I6FER 2L PM 3: 53
ELIZABETH D. WALKER, candidate for

the Supreme Court of Appeals of West KERATNA COURTY AU COURT
Virginia,
Petitioner,
v, Civil Action No.: 16-AA-17
Judge Tod Kaufman

NATALIE E. TENNANT, ex-officio,
GARY A. COLLIAS, and VINCENT P.
CARDI, members of the West Virginia
State Election Commission; and BRENT
D. BENJAMIN, candidate for the
Supreme Court of Appeals of West
Virginia,

Respondents.

CERTIFICATE OF SERVICE

Counsel for Respondent, Justice Brent D. Benjamin, does hereby certify that the
foregoing “Respondent Justice Brent Benjamin’s Opposition to Beth Walker’s Application for
a Stay” was served this 24th day of February, 2016, by sending a true exact by United States

matl, postage pre-paid, to the following;

Thomas C. Ryan (WVSB #9883)
K&L Gates LLP

210 Sixth Avenue

Pittsburgh, PA 15222

Tel: (412) 355-6500

Fax: (412)355-6501
Thomas.ryan@klgates.com
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA®

o b =
ELIZABETH D. WALKER, candidate for ' 2016 FER 25 ﬁ?’ 3 Ob
the Supreme Court of Appeals of West o
Virginia,

Petitioner,

v. Civil Action No.: 16-AA-17
Judge Tod Kanfman

NATALIE E. TENNANT, ex-officio,

GARY A. COLLIAS, and VINCENT P.

CARDI, members of the West Virginia

State Election Commission; and BRENT

D. BENJAMIN, candidate for the

Supreme Court of Appeals of West

Virginia,

Respondents.

‘Respondent Justice Brent D. Benjamin’s
Response to Beth Walker’s Petition for Judicial Review
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The purpose of the Public Campaign Financing Program is three-fold: (1) to ensure the
impartiality and integrity of the judiciary; (2) to increase the public confidence in the courts; and
(3) to protect the Constitutional rights of voters and candidates from increasingly large amounts
of money being spent to influence the outcome of elections. W. Va. Code § 3-12-2. Despite these
important purposes, Beth Walker chose not to participate in the Program, which would prevent
her from accepting large contributions from big-pocket donors. That is her right. Using the courts
to interfere with another candidate’s participation is not.

Walker has already abused the process of the State Election Commission, filing over 500
last-minute challenges to Benjamin’s certification that required the SEC to devote two days of
hearings solely to considering her complaints. Walker did not attend these hearings, and failed to
submit any supporting evidence — despite the SEC’s expliéit direction that she do so. At best, the
vast majority of Walker’s challenges were devoid of evidence.! At worst, they pfovéd
completely false.”

The Committee to Re-Elect Justice Benjamin has complied with all requirements of the
Public Cainpaign Financing Program. After devoting four separate hearings to considering his
qualifications, the State Election Commission properly certified Justice Benjamin to participate
in the Program. Walker was not adversely affected by that decision and therefore lacks standing
to bring this lawsuit. Furthermore, even if Benjamin had failed to comply with certain reporting

requirements (which he did not), the remedy under the statute is a discretionary civil penalty, not

See BEx. F, Feb. 4 Tr. at 86:19-88:23 (rejecting challenges as devoid of evidence).

For example, the Walker campaign contended that Deloris Jean Davis, who provided a
qualifying contribution to the Benjamin campaign, was not a registered voter. In fact, Ms. Davis
is a registered voter, as proven by a certified copy of her voter registration card from the
Kanawha County Courthouse. (Ex. F, Feb. 4. Tr. at 25:1-7.)

1

2
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disqualification. See W. Va. Code § 3-12-16(d). Walker’s Petition lacks merit and should be
denied.
Standard of Review

This case is before the Court on an administrative appeal under West Virginia Code
§ 29A-5 et seq. and Rule 2 of the West Virginia Rules of Procedure for Administrative Appeals.
In such an appeal, the Circuit Court is to reverse, vacate, or modify the agency’s decision if:

[T]he substantial rights of the petitioner or petitioners have been prejudiced

because the administrative findings, inferences, conclusions, decisions or order

are: (1) In violation of constitutional or statutory provisions; or (2) In excess of

the statutory authority or jurisdiction of the agency; or (3) Made upon unlawful

procedures; or (4) Affected by other error of law; or (5) Clearly wrong in view of

the reliable, probative and substantial evidence on the whole record; or (6)

Arbitrary or capricious or characterized by abuse of discretion or clearly
unwarranted exercise of discretion.

Syl. Pt. 2, Shepherdstown Volunteer Fire Dept. v. State ex rel. State of West Virginia Human
Rights Comm'n, 172 W.Va. 627, 309 S.E.2d 342 (1983).

I Beth Walker’s substantial rights have not been prejudiced and she lacks
standing to bring this case.

At the outset, Walker’s Petition should be denied because her “substantial rights™ Have
not been prejudiced by the SEC’s decision to certify Justice Benjamin for the Public Campaign
Financing Program. /d. at Syl. Pt. 2. Walker claims that Benjamin’s participation in the Program
will violate her Constitutional rights by making it more difficult for her to compete in the
election. But the mere fact that Benjamin’s campaign will make it more difficult for Walker to
compete is not evidence of harm. It simply is the nature of a contested election. Walker has no
legally protected interest in eliminating the competition from this election by silencing her
opponents. Her substantial rights were not prejudiced by the SEC’s decision below, and she is
therefore not entitled to relief in this Court. See Shepherdstown Volunteer Fire Dept., 172 W. Va.

627 at Syl. Pt. 2 (1983).
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Even if Walker sad suffered any harm, the harm she claims is not the result of any action
by the SEC. Instead, her complaints go to the heart of the Public Campaign Financing Program.
While Walker may disagree with the Program, it was created for important legislative purposes
and has been upheld by the West Virginia Supreme Court of Appeals. See W. Va. Code § 3-12-2
(legislative purpose); State of W. Va. ex rel. Loughry v. Tennant, 229 W, Va. 630, 732 S.E.2d
507 (2012) (explaining that the portions of the Public Campaign Financing Program applicable
here are ““constitutionally sound™). If Walker dislikes the Public Campaign Financing Program,
she must take that issue up with the West Virginia legislature. This Court is not a proper forum
for her political grievances.

Because Beth Walker did not suffer any concrete, particularized harm as a result of the
SEC’s certification decision, she is not a person “adversely affected” by the SEC’s decision and
she lacks standing to bring suit. See W. Va. Code § 3-12-10(i); Syl. Pt. 2, Doering v. City of
Ronceverte, 228 W. Va. 147 (2011) (to establish standing, a plaintiff must show he or she has
suffered an “injury-in-fact” that is “concrete and particularized™). This case should therefore be
dismissed for lack of jurisdiction. See Men & Women Against Discrimination v. Family
Protection Servs. Bd., 229 W . Va. 55, 60, 725 S.E.2d 756, 761 (2011) (“Standing is a
jurisdictional requiremént that cannot be waived.”) (internal quotation marks omitted).

II. The State Election Commission properly concluded that the Committee to Re-
Elect Justice Benjamin had met all reguirements to qualify for public financing.

A. Application for Certification

First, Walker claims that Benjamin’s Application for Certification was untimely because
it is time-stamped 5:09 p.m. on February 2nd. Walker agrees that February 2nd was the
appropriate filing date, but claims that the application should have been filed nine minutes

carlier, by 5:00 p.m. Walker is wrong on both the law and the facts.
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First, there is no requirement — either in the statute or its regulations -- that the application
be filed by 5:00 p.m. The statute itself merely provides that that “To be certified, a participating
candidate shall apply to the State Election Commission for public campaign financing from the
fund and file a sworn statement that he or she has complied and will comply with all
requirements of this article throughout the applicable campaign.” W. Va. Code § 3-12-9. The
deadline for the application is found in the regulations adopted by the SEC, which provide for
the Application to be filed “no later than two business days afier the close of the qualifying
period.” W. Va. C.S.R. § 146-5-6. There is no question that Justice Benjamin’s application,
which was filed on February 2nd, was filed within two days of the close of the qualifying period.
(Ex. Q, Date-Stamped Application.} Neither the statute nor the regulations require an
Application to be filed by any particular time of day.

But even if such a timing requirement existed, the Application was submitted to the
Secretary of State at 4:55 p.m. on February 2nd. (Ex. PP, Feb. 2 Submission.) As was explained
on the record at the SEC hearing on February 5, the later time stamp reflects the time that Tim
Leach opened the email, rather than the time it was submitted to the Secretary of State. (Ex. G,
Feb. 5 Tr. at 27.) Mr. Leach — like most people — does not open all emails immediately upon
receipt.

Finally, Walker claims that the facts surrounding the filing of the Applipation are
“uncertain” because when asked, a Secretary of State employee allegedly told an unnamed
Walker representative that the Application had not been filed as of 9:00 p.m. on February 2nd.
(Pet. at 10 n.4.) But even if that claim were correct, it is irrelevant here. Secretary of State

attorney Tim Leach — who apparently was the Secretary of State employee Walker referenced —
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has explained that if he made such a statement, it was a simple mistake. (Ex. G, Feb. 5 Tr. at 26-
29.)

Benjamin’s Application was filed on February 2nd, within two business days of the close
of the qualifying period. And the email to Mr. Leach conclusively establishes that the
Appliéation was filed at 4:55 p.m., not 5:09 p.m. as Walker contends. There is simply no
question that the Application was timely.

B. Exploratory Reports

A participating candidate’ in the Public Campaign Financing Program is required to
submit monthly réports of all expldratory and qualifying contributions “received during the
immediately preceding month.” W, Va. Code § 3-12-13(b). Justice Benjamin has complied with
this section, filing reports of his qualifying contributions within two business days of the
beginning of the following month.

1. Monthly Exploratory Reports

Walker nonetheless criticizes Justice Benjamin for allegedly failing to file periodic
exploratory reports. But Justice Benjamin did not become a participating candidate until
September 20135, the same month that he filed his Declaration of Intent. Prior to becoming a
participating candidate, he was not required to file monthly exploratory reports. Id. (noting that
only a “participating candidate™ is required to file reports and that those reports relate only to
contributions “received during the immediately preceding month™). After becoming a
participating candidate in September 2015, Benjamin received only qualifying contributions and

had no exploratory contributions to report. He was therefore not required to file a report of his

3 A “participating candidate™ as “a candidate who is seeking election to the Supreme Court
of Appeals and is attempting to be certified in accordance with section ten of this article to
receive public campaign financing from the fund.” W. Va. Code § 3-12-3(11).

5
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exploratory contributions under § 3-12-13(b). This interpretation was shared and confirmed by
the West Virginia Secretary of State’s Office. (See Ex. LL, Oct. 2015 Emails at 3-4.)

2. Final Exploratory Report

In addition to the monthly reporting requirements, the statute provides that “No later than
two business days after the close of the qualifying period, a participating candidate or his or her
financial agent shall report . . . (1) All exploratory contributions received and funds expended or
obligated during the exploratory period together with copies of any receipts not previously
submitted for exploratory contributions.” W. Va. Code § 3-12-13(c)(1). Walker further contends
that Benjamin failed to file his final exploratory report by the February 2nd deadline, and that the
SEC lacked the authority to grant him a one-week extension of time.

All reports filed under the West Virginia Public Campaign Financing Act must be filed
electronically with the Secretary of State; there is no paper filing option unless the candidate
obtains a hardship exemption from the SEC. See W. Va. Code § 3-12-8(d). Justice Benjamin
attempted to file his exploratory report electronically, but the filing system would not permit him
to do so. (Ex. G, Feb. 5 Tr. at 6-8, 14, 16-17 (confirming that the Secretary of State’s online
filing system will not accept Benjamin’s exploratory reports). The Secretary of State’s office has
confirmed that its system was not set up to perntit a candidate like Justice Benjamin — who
became a participating candidate later in the process — to file exploratory reports. (/d.) It was
therefore physically impossible for the Benjamin campaign to file electronic exploratory reports.

The Benjamin campaign accordingly asked the SEC for a hardship exemption to permit it
to file the exploratory reports in paper form. The SEC granted the exemption, and gave the
cémpaign until February 10, 2016, to do so. (Ex. G, Tr. at 12-14.) This decision was correct in

light of the circumstances, and did not exceed the SEC’s authority. The statute explicitly gives
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the SEC the authority to grant a hardship exemption to the filing requirement. W. Va. Code § 3-
12-8(d) (“a committee may apply for an exemption in case of hardship. . .”) And even if Walker
were correct that this provision applies only to the form of the filing, not the timing, the SEC
properly concluded that an extension of time was necessary under the circumstance_s_of the
hardship exemption because electronic filing was unavailable on the deadline. See Walker v. W.
Va. Ethics Comm’n, 201 W. Va. 108, 121, 492 S.E.2d 167, 180 (1991) (noting that there are
“certain circumstances in which an agency may perform a function that is implied, but not
specifically permitted, by statute™; an agency’s authority includes ““such other powers as are
necessary or reasonably incident to the powers granted.””) (quoting Walter v. Ritchie, 156 W.
Va. 98, 108, 191 S.E.2d 275, 281 {1972)).

Furthermore, it is a basic principle of law that when a party is prevented from doing
something on the deadline due to extreme circumstances outside his control, the deadline may be
deemed equitably tolled. See McKibben v. Eastern Hospitality Mgmt., 288 F. Supp.2d 723 (N.D.
W. Va. 2003) (equity required that a complaint be deemed timely filed when the plaintiff was
prevented from filing due to extreme inclement weather that closed the courthouse). As the court
in McKibben noted, the West Virginia Supreme Court has held that it is “the duty of a court to
disregard a statutory construction, though apparently warranted by the literal sense of the words
in a statute, when such construction would lead to injustice and absurdity.” /d. (quoting Syl. Pt.
2, Chevy Chase Bank v. McCamani, 204 W. Va. 295, 512 S E.2d 217 (1998)). In this case, the
Benjamin campaign was prevented from filing its exploratory reports by the deadline due to a
glitch in the Secretar)lf of State’s electronic ﬁling system. The SEC therefore was correct in

granting him an exemption to permit him additional time to file.
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Finally, even if the SEC had not granted the Benjamin camipaign an extension, the proper
remedy would not be to exclude the Benjamin campaign from participating in public financing,.
The purpose of the statute establishing the Public Campaign Financing Program is to facilitate
public financing — not to prevent a candidate’s participation. Nowhere in the statute does it
indicate that its requirements are to be strictly construed, or that a candidate who has filed a
single report one week after a deadline due to circumstances outside his control should be
excluded. Such an interpretation is inconsistent with the important legislative purposes driving
the Public Campaign Financing Program. See W. Va. Code § 3-12-2. Instead, the statute grants
the SEC the authority to determine whether a candidate who has violated the statute should be
decertified. W. Va. Code § 3-12-10(h) (“A candidate’s certification . . . may be revoked by the
State Election Commission, if the candidate violates this article.”) (emphasis added). Thus, it is
within the SEC’s discretion to determine whether a candidate’s non-compliance is severe enough
to warrant decertification.

Walker’s claim that any late filing throughout the election process should exclude a
candidate is unsupported by the law. Walker points to cases where a candidate missed a filing
deadline to appear on the ballot* — a situation much different than the one here, where the
candidate appropriately filed to run, and even timely filed his application for public ﬁI;ancing,
but simply filed one financial report a week late in paper form at the direction of the State

Election Commission due to a glitch in the Secretary of State’s electronic filing system. (See Pet.

4 For example, in Brady v. Hechler, the challenged candidate failed to timely file a

certificate declaration himself a candidate in the election. 176 W. Va. 570, 346 S.E.2d 546, 548
(1986). The Court in Brady explained that generally “statutory provisions in election statutes,
requiring a certificate or application of nomination to be filed with a specified officer within a
specific period of time, are mandatory.” Id. Similarly, State ex rel. Vernet v. Wells dealt with
candidates who had not filed certificates of nomination as required. 87 W. Va. 275 (1920). In
this case, no one has alleged that Benjamin failed to file a certificate or application of
nomination.
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at 14.) And contrary to Walker’s claims, not all failures to strictly comply with statutory
requirements lead to disqualification. Instead, the statute expressly provides that the SEC has the
discretion to impose a civil penalty of $100 per day for any candidate who violates any reporting
requirement. W. Va. Code § 3-12-16(d).

Walker’s hyper-technical interpretation of the statute and regulations is remarkable given
that she failed to abide by the applicable deadline for the bulk of her objections. Specifically, the
SEC’s regulations require that any challenge forms must be “filed with, and received by, the
Secretary within two business days after the close of the qualifying period or the ﬁli.ng ofa
candidate’s Application For Certification, whichever is earlier.” W. Va, C.S.R. § 146-5-7.3. Yet
Walker filed 365 challenge forms on February 3, 2016 - more than two business days after the
close of the qualifying period. The SEC considered her objections nonetheless. (Ex. F, Feb, 4 Tr.
at12:2-13:2)

C. Qualifying Contributions

Finally, the SEC correctly concluded that Benjamin had obtained the required number of
qualifying contributions. (Ex. G, Feb. 5 Tr. at 22-23; Ex. KK, Feb. 10 Tr. at 5:8-13 (finding that
the Benjamin campaign had submitted 512 qualifying contributions)). Waiker claims that she is
appealing the SEC’s decision “in its determination that Benj amin presented a sufficient number
of complian;[ exploratory contributions and qualifying contributions,” but provides no
explanatioﬁ for her appeal, instead claiming that she will later supplement the Petitioﬁ and the
record with her arguments. (Pet. at 18.) Because Walker has provided no legal or factual basis
for this claim, it should be dismissed outright.

Even if Walker had provided a basis for her appeal of this decision, she waived her

objections to Benjamin’s qualifying contributions by failing to properly raise them below.
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Walker filed over 500 challenges to Benjamin’s contributions. After spending an entire day
considering the first 154 challengés that Walker filed, the SEC learned that she had filed 365
additional challenges. The SEC then informed Walker that while it would consider her new
challenges at another hearing the following day, the Secretary of State’s office would not be
conducting an investigation to find evidence of the challenges. Instead, Walker would be
required to bring evidence to support her challenges to the hearing. Walker representative Joe
Reidy acknowledged that they received this information from the Secretary of State and
understood it, but nonetheless failed to bring any support or evidence for their challenges. See
Ex. F, Feb. 4 Tr. at 22:6-7 (“I was told yesterday that I had to bring evidence to back up my
challenges today.”)

Sec. Tennant: Do you have evidence for any of these?

Mr. Reidy:  Only what was submitted.

Sec. Tennant: Which is just the challenge page that was submitted?

Mr. Reidy:  Yes.

Sec. Tennant: Okay. So all we have are challenge pages with no evidence, with
nothing to back up the challenges.

(Ex. F, Feb. 4 Tr. at 46:13-21)) '
Mr. Cardi: Okay. And does [Walker representative] Joe [Reidy] agree with
David that it was made clear to him last night that if they wanted to base their
objection on the content of the receipt, they had to bring the receipt and not
depend upon the Commission staff to produce that? -
Mr. Reidy:  Yes, sir.

(Ex. F, Feb. 4 Tr. at 78:17-22.)

Furthermore, when asked to provide the basis for their objections, the Walker campaign

could not do so:
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“Mr. Cardi: Qkay. And what about this document, what about it that showed no
signature? Why was the electronic signature on that not a signature or was it just
not a signature at all? I mean what was defective about it?

Mr. Reidy: I don’t have a comment on that.
(Ex. F, Feb. 4 Tr. a1 69:9-14.)

By failing to bring any evidence to support her challenges — even after being explicitly
informed by the SEC and Secretary of State’s office that she must do so — Walker waived her
right to object to Benjamin’s qualifying contributions.

Conclusion

The Committee to Re-Elect Justice Benjamin complied with all requirements of the West
Virginia Public Campaign Financing Program, and the SEC propetly certified Justice Benjamin
to participate in the Program. Beth Walker’s litany of hyper-technicalities aimed at preventing
Benjamin from moving forward with his campaign should be rejected. The SEC’s decision was

correct and should be upheld.

JUSTICE BRENT D. BENJAMIN
By Counsel.

. 200)
JonathanR. Marshall (WVSB No. 10580)
Maryl C. Sattler (WVSB No. 11733)
Bailey & Glasser, LLP

209 Capitol Street

Charleston, West Virginia 25301
Telephone: (304) 345-6555

Facsimile: (304) 342-1110
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA Qﬁi‘eﬁ
6 FEB 25

ELIZABETH D. WALKER, candidate for
the Supreme Court of Appeals of West
Virginia,

Petitioner,

v. Civil Action No.: 16-AA-17
Judge Tod Kaufman

NATALIE E. TENNANT, ex-officio,

GARY A. COLLIAS, and VINCENT P.

CARDI, members of the West Virginia

State Election Commission; and BRENT

D. BENJAMIN, candidate for the

Supreme Court of Appeals of West

Virginia,

Respondents.

CERTIFICATE OF SERVICE

Maryl C. Sattler, Counsel for Respondent, Justice Brent D. Benjamin, hereby certifies
that the foregoing “Respondent Justice Brent D. Benjamin’s Opposition to Beth Walker’s
Petition for Judicial Review” was served this 25th day of February 2016, by sending a true

exact copy via facsimile, to the following:

Thomas C. Ryan (WVSB #9883)
K&L Gates LLP

210 Sixth Avenue

Pittsburgh, PA 15222

Tel: (412) 355-6500

Fax: (412) 355-6501

James R. Leslie, Esq.

Jonathan T. Osborme, Esq. (WVSB #11760)
Office of the West Virginia Attorney General
State Capitol

Building 1, Rm. E-26

Charleston, WV 25305

Tel: (681)313-4554

Fax: (304) 558-0140
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%aryé C. Sﬁler (WVgB #11733)
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA 7

ELIZABETH D. WALKER, candidate for
the Supreme Court of Appeals of West
Virginia,

Petitioner,

Y.

NATALIE E. TENNANT, ex-officio,
GARY A. COLLIAS, and VINCENT P.
CARDI, members of the West Virginia
State Election Commission; and BRENT
D. BENJAMIN, candidate for the
Supreme Court of Appeals of West
Virginia,

Respondents.

MR o oM
I{UIE [t

[ . +
thFRE 29 PA 204G

Civil Action No.: 16-AA-17
Judge Tod Kaufman

Respondent’s Cross-Designation of Record

In addition to the record submitted by Petitioner and the State Election Commission,

Respondent Justice Brent D. Benjamin designates the following document as part of the record

in this case;

Exhibit PP:

2, 2016 Email from Darrell Shull to Timothy Leach, Missi

Kinder any Donald Nickerson submitting Justice Benjamin’s sworn

statement
program.

to eligibility to participate in the public campaign finance

JUSTICE BRENT D. BENJAMIN
By Counsel.

/! Bitey
Jonathan R. Marshall (WVSB #10580)
Maryl C. Sattler (WVSB #11733)
Bailey & Glasser, LLP

209 Capitol Street

Charleston, West Virginia 25301
Telephone: (304) 345-6555
Facsimile: (304) 342-1110

2%
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Exhibit PP




Timothy Leach

From: Darrell Shull <dcshull@gmail.com>

Sent: Tuesday, February 02, 2016 4:55 PM

To: Timothy Leach; Missi Kinder

Cc: Donald Nickerson

Subject: Certification Statement from Justice Brent Benjamin
Attachments: BrentBenjaminCertification,pdf

Attached is a PDF of Justice Benjamin's sworn statement ‘as to eligibility to participate in the public campaign
finance program. Please advise if you have any difficulty receiving or if there are additional actions required
for us to file these documents. Thank yow,

1 JAOO01822



ERENT D. BENJAMIN
1807 HUBER RD.
CHARLESTON, WY 25314

February 2, 2016

The Honorable Natalie E. Tennant
State Capitol, Bldg. 1, Suits 157-K
1900 Kanawha Blvd. East
Charleston, WV 25305

Dear Secretary Tennant:

Pursuant to W.Va., Code § 3-12-10, please allow this letler to serve as my SWORN
STATEMENT AND APPLICATION FOR CERTIFICATION TG RECEIVE PUBLIC FINANCING
under the West Virginia Supreme Court of Appsals Public Campatigh Financing Program for the
2016 election cycle.

My campalgn has complied with and wiil continue to comply with all requirements set forth in the
W.Va. Code throughgut the applicable campaign.

| have signed and filed a declaration of intent as required by W.Va. Code § 3-12-7.

My campaigh has obtained the required number and amount of qualifying contributions as
required by W, Va. Code § 3-12-9. My campaign has collected 583 gualifying contributions for a
total of $41,511.00, which exceeds the requirements by 83 qualifying contributions and
$6,511.00, The minitum requirement that ten percent of the total qualifying contributions ba
collected from each congressional district has been met and exceeded by my campaign.

| have complied with the contribution restrictions of W.Va. Code § 3-12-1 through § 3-12-16, and
am therefore eligible, as provided in W.Va. Code § 3-5-9, to appear on the election ballot.

| have met all other requirements of the W.Va. Code that pertain to this program.

Sincersly,

I

Brent D. Benjan
VERIFICATION:
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IN THE CIRCUIT COURT OF KANAWHA COUNTY]Wi$t %EMA 7

s T U
ELIZABETH D. WALKER, candidate for PPN
the Supreme Court of Appeals of West
Virginia,
Petitioner,
v, Civil Action No.: 16-AA-17
Judge Tod Kaufman

NATALIE E. TENNANT, ex-officio,
GARY A. COLLIAS, and VINCENT P.
CARDI, members of the West Virginia
State Election Commission; and BRENT
D. BENJAMIN, candidate for the
Supreme Court of Appeals of West
Virginia,

Respondents.

CERTIFICATE OF SERVICE

Maryl C. Sattler, Counsel for Respondent, Justice Brent D. Benjamin, hereby certifies
that the foregoing “Respondent Cross-Designation of Record” was served this 25th day of

February 2016, by sending a true exact copy via facsimile, to the following:

Thomas C. Ryan (WVSB #9883)
K&L Gates LLP

210 Sixth Avenue

Pitisburgh, PA. 15222

Tel: (412) 355-6500

Fax: (412) 355-6501

Thomas.ryvan{@klgates.com

James R. Leslie
Jonathan T, Osbome
Office of the West Virginia Attorney General
State Capitol
Building 1, Rm. E-26
Charleston, WV 25305
Tel: (681) 313-4554
Fax: (304) 558-0140
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faryl C. Sat'r CWVSB #11733)
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K&l GATES LLP

K&L GATES CENTER

210 SIXTH AVENUE

PITTSBURGH, PA 15222-2613

T+1 4123556500 F+1412 355 6501 kigales.com

K&L GATES

February 25, 2016 Thomas Ryan
thomas.ryan(@klgates.com

T412-355-8335
F 412-355-6501

VIA FACSIMILE (304 357 0473)

The Honorable Cathy S. Gatson
Cireuit Clerk

Circuit Court of Kanawha County
111 Court Street

Charleston, WV 25301

Re: Walker v. Tennant, Civil Action No. 16-AA-13 (Judge Kaufmarn)
Dear Ms. Gatson: .

Kindly please file the enclosed documents in the above-referenced matter:

e Petitioner's Supplement to Respondent State Election Commission Certification and Designation of
Record Pursuant to Rule 4,

e Exhibit PP; and
s Exhibit Q(; and
o Certificate of Service.
This filing has been divided into two documents because of the 20-page facsimile filing limitation.

By copy of this letter, [ am contemporaneously providing a courtesy copy to Judge Kaufman’s
chambers and all counsel of record. Thank you very much for your attention in this matter. Please contact me
with any questions.

Thgmas C. Ryan

cc: The Honorable Tod Kaufman, Circuit Court of Kanawha County (via email)
Maryl C. Sattler, Esq. (via email msattler@baileyglasser.com)
Jonathan T. Osbome, Esq. (via email jonathan.t.osborne@wvago.gov)

TCR/teh
Enclosures
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

ELIZABETH D. WALKER, candidate for
the Supreme Court of Appeals of West
Virginia,

Petitioner,

)

)

)

)

)

)

V. )

)  No. 16-AA-17

NATALIE E. TENNANT, ex-officio, ) (Judge Kaufman)
GARY A. COLLIAS, and VINCENT P, )
CARDI, members of the West Virginia )
State Election Commission; and BRENT )
D. BENJAMIN, candidate for the )
Supreme Court of Appeals of West )
Virginia, )
' )
)

Respondents.

PETITIONER’S SUPPLEMENT TO RESPONDENT
STATE ELECTION COMMISSION CERTIFICATION
AND DESIGNATION OF RECORD PURSUANT TO RULE 4

Pursuant to Rule 4(a) of the West Virginia Procedure for Administrative Appeals,
Petitioner supplements the following documents to be considered as part of the record for the
administrativerappeal set forth in the Pétition of Elizabeth D. Walker fér Judicial Review of the
February 5, 2016 Decision of the West Virginia State Electibn Commission Certifying William R.
Benjamin Pursuant to W. Va. Code §3-12-10, which are documents that were provided by the
Secretary of State’s office in response to a Freedom of Information Act Request on F ebruary 18,
2016:

Exhibit PP; Timothy Leach E-mails with the Benjamin Campaign (September 3, 2015 -
February 8, 2016)

Exhibit QQ: Timothy Leach E-mails with the State Election Commission (January 27,
2016 - February 2, 2016)

JA001828




Respectfully submitted,

Tkﬁzﬁs C. Ryan (WVSB #9883)
K&1. Gates LLP

K&I Gates Center

210 Sixth Avenue
Pittsburgh, PA 15222

Tel: (412) 355-6500
Fax: (412) 355-6501
thomas.ryan@klgates.com

Attorney for Petitioner

JA001829




Certificate of Service

I, Thomas C. Ryan, certify that I caused to be served by electronic mail and first class
mail a copy of the Petitioner’s Supplement to Respondent State Election Commission
Certification and Designation of Record Pursuant to Rule 4 upon counsel for the following

Respondents, on February 25, 2016:

J. Robert Leslie, Esg.

Jonathan T. Osborne, Esq.

Office of the West Virginia Attorney General
1900 Kanawha Boulevard

Bldg. 1, Room E-26

Charleston, WV 25305

Counsel for Respondents the Hororable Natalie E.
Tennant, Vincent P. Cardi, Esq., Gary A. Collias,
and the Honorable Brent D. Benjamin, Esq.

Maryl Sattler

Bailey Glasser LLP
209 Capitol Street
Charleston, WV 25301

Counsel for Respondent the Honorable Brent
D. Benjamin, Esq.

7
7

omas C. Ryan
_V. Bar #9883
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Timothy Leach

PN
From: Timothy Leach .
Sent: Thursday, September 03, 2015 11,51 AM
Ta: ‘deshull@gmall.com’
Subject: ' Ceclaration of Intent
Attachments: F-16 Declaration of Intent.pdf
Mr. Shull;

Attached is the 2015 approved Declaration of intent.

We are using bound receipt books for contributions. There are 200 receipts (4 to the page) In each book. They ate
available for pick-up here or we can mail them to you, Let us know tiow many. you will need.

Sincerely,

Tim Leach
Assistant Counsel

JA001832




West Virginia State Election Commission

Buijiding 1, Suite 157-K Gary Collias, Chair

1900 Kanawha Bivd. E. Taylor Downs, Member
Charleston, West Virginia 25305 Vincent Cardi, Memnber
304-558-5000 Natalie E. Tennant, ex afficio
electioris@wvsos.com Vacancy

West Virginia Supreme Court of Appeals
Public Campaign Financing Program

Declaration of Intent to Participate

1. , a candidate for the office of Justice of the West:
V;rgrma Supreme Court of Appeals, do hereby DECLARE MY INTENT to participate: in the West
Virginia Supreme Court of Appeals Public Campaign Fmancmg Program as provided by WV Code
§3-12- 1, et seq.

. By signing this declaration, under penalty for-false swearing as provided by wv Code -§3-9-3(b), |
hereby attest that:

v" l.am qualified to be piaced o the ballot; -
v’ If elected, | am eligibie to hold the office sought; and.

¥ . | have complied with, and will eontinue to comply with, all requirements of the public financing
law including restrictions on contributions and expenditures.

Signature of Candidate T Date

This dedlaration must be.fled before fecelving-any qualtying contibuions,

For Office Uie

Received:

West Virglhia State Election Gomimisslon F16 Revised /2015,
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Timot'hzr Leach

From:
Sent:
To:
Subject:

Thank you.

Darrell

On Sep 3, 2015, at 11:51 AM, Timothy Leach <TLeach@wysos.com> wrote:

Mr, Shull:

Darrell Shult <deshull@gmail.com>
Thutsday, September 03, 2015 1209 PM
Timothy Leach

Re: Declaration of Intent

Attached is- the 2015 approved Declaration- of Intent,

We are using bound receipt books for contributions, There are 200 receipts (4 to the page) in each
book. They are available for pick-up here or we can mail them to you. Letus know how many you will

need.
Sincerely,

Tim Leach

Assistant Counsel

<F-16 Declaration of Intent.pdf>
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Timothz_. Leach

From:

Sent:

Tos

Cc:

Subject:
Attachments:

Darrell Shulf <deshull@gmail.com>
Thursday, October 01, 2015 1:32 PM
Lisa Blake; Missi Kinder

Donald Nickersor, Timothy Leach

Re: Emailing - F15 ~ WV Supreme Court of Appeals PCF Monthly Report pdf
F15 - WV Supreme Court of Appeals PCE Monthly Report.pdf

Thank yOu for providing the form. Smce the online system is not yet available, I have attacked the completed
report in order to comply with today’s filing deadline. As-soon as I hear from you that the online system is
operational T will re-file for September. :

‘Thank you,

Darrell Shull

Ori Thu, Oct 1, 2015 at 1:14 PM, Lisa Blake <LBlake@wvsos.coni> wrote:

_ Lisa Blake

" Elections Division

| 'West Virginia Secretary of State Natalie E, Tennant

1900 Kanawha Bivd. East
. Building 1, Suite 157K

Charleston WV, 25305

. Phone: 304-558-6000

' Fax: 304-558-8386

WWW. WVS08.c0m
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WV Supreme Court of Appeals Public Campaign Financing
Monthly Report for September 2015

{month)
Candidate.or Committee Name Treasurer L
Brent D. Benjamin PDonald A. Nickerson, Jt.
Political Party- ' Treasurer's Mailing Address (Street, Route or P.O. Box)
- 8 Barrington Drive

City, State, Zip Code Daytime Phone #

Wheeling, WV 26003 304-242-0414

{check one):

[0 Exploratory Period Report 0 Amended Report
[1 Qualifying Period Report

REPORT TOTALS
CASH BALANCE SUMMARY
Beginning Balance
{ending balance from previeus reporl)
{separate totals for Exploratory and ) ]
Qualifying Periods) ' $O .OO
Total Contributions , | | TOTAL EXPLORATORY
{from Page 2) ' $0 00 CONTRIBUTIONS T( DATE
| 0
Expenditures : TOTAL EXPENDITURES
and Obligations 4. é AND OBLIGATIONS TO DATE
(from Page 2) O OO
*Canngt have a negative ending balance
Official Form F-15 ’ Issued by the WV State Election Commission Revised 10/11
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Page 2 _
EXPENDITURES AND OBLIGATIONS

Dafe _ ‘  Fultname, residence address (f p_e.rsnnal.); ‘husiness address (ifa ﬁr'r!{j . - Pumose Amount
MAKE AS MANY COPIES ' ' Total Expenditureés and Obligations:
OF THIS PAGE AS YOU NEED.
OATH OR AFFIRMATION
1, S u b m Etted ' Vla 'E{ma” ~_, swear of affirm that the attached statement i-s_ true

and correct; to the best of my knowledge, of all financiat trarisactiofis occurring within the period covered by this:

statement, as required by West Virginia Gods §3-12-8(d)--

Signature of Treasurer

|:rate:.10‘/‘i .2015'- .

Offie Uge Ohly

“Received By:
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Timothy Leach

R
From: Timothy Leach
Sent: Monday, November 02, 2015 1:58 PM
To: ‘Darrell Shull'
Subject; RE: Brief time to meet this afternogn?

Sure. See you then,

--—-0riginal Message-—--

Fram: Darrell Shull [mailto:deshuli@gmail.com]
Sent; Monday, Novemper 02, 2015 12:22 PM
To: Timothy Leach <TLeach@wvsos.com:
Subject: Brief time to meet this afternoan?

g
E
;
i
B

Good afternoon. § am in Charleston today, and if you have fime J'd like to meet briefly to confirm that our methods for
collecting and receipting gualified contributions is adequate.

Would you be available at approximately 2:30 today?

Darrell

JAOO1838




Timothy Leach

from: Tirmothy Leach :
Sent: Tuesday, February 02, 2016 4:33 PM
To: : ‘Darrell Shull

Siibject: Challenges to 150+ Contributions.
Darrell:

We received today challenges to over 150-of your contributions. Most of the objections involve the electronic collection.
A mesting s tentatively set for the SEC at 10:30 aiii tomorrow (WednESday)-, pravided we can get a quorum,
Please let me know.to whom {o seénd a.copy-of the.objections.

Tim

JAO01839




Timothy Leach

A
From: Darrell Shull <dcshull@gmail.com>
Sent: Tuesday, February 02, 2016 4:41 PM
To: Timothy Leach
Subject: Re: Challenges to 150+ Contributions

Thank you Tim. Please be aware that we continue to gather physical signatures to append to the electronic
signatures filed in your office Monday.

Is the SEC meeting premature since we have not yet filed the certification statement?

On Tue, Feb 2, 2016 at 4:33 PM, Timothy Leach <TLeach@wvsos.com® wrote:

. Darrell;

- We received today challenges to over 150 of your confributions. Most of the objections involve the €lectronic collection..
" Ameeling is tentatively set for the SEC at 10:30 am tomorrow (Wednesday), provided we can get a quorum,
Please let me know to whom to send a copy of the objections.

Tim

JA001840




Timothy Leach

From;
Sent:
To;
Subject:

Dafrell Shull <dcshuli@gmail.com>

Tuesday, February 02, 2016 4:42 PM

Timothy Leach
Re: Challenges to 150+ Contributions

Objectioris should be sent to me. Electronic at deshull@gmail.com, via mail delivery to 822 Showers Lane,

.Martmsburg WV 25403

On Tue, Feb-2, 2016 at 4:40 PM, Darrell Shuil <dcshull@gmail.com> wrote:
¢ Thank you Tim. Please be aware that we continue to gather physical signatares to append 10 the electromc
signatures filed in youroffice Monday. .

Is the SEC ineeting prémature since we have not yet filed the certification statement?

On Tue, Feb 2, 2016 at 4:33 PM, Timothy Leach <TLeach@wvsos.com> wrote:

. * Darrell;

- We received today challenges to over 150 of youir contributions. Most of the ijedﬁon's involve the elecironic collection.

- Arneeting fs tentatively set for the SEC af 10:30 am tomarrow (Wednesday), provided we can get a quoram,

! Pleasé let mé know to whom to.send a copy of the objections.

E:Tir_n
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Timothy Leach

From: Darrell Shull <dcshull@gmail.com>

Sent: Tuesday, February 02, 2016 4:55 PM

To: Timothy Leach; Missi Kinder

Cc: Donald Nickerson :

Subject: Certification Statément from Justice Brent Benjamin
Attachments: BrentBerjaminCertification.pdf

. Attached is a PDF of Justice Benjamin's sworn statement as to eligibility to participate in the public campaign
finance program. Please advise if you have any difficulty receiving or if there are additional aetions required
for us to file these documents. Thank you.
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BRENT D. BENJAMIN
1807 HUBER RD.
CHARLESTON, WV 25314

February 2, 2016

The Honorable Natalie E. Tennant
State Capitol, Bidg. 1, Suite 157-K
1900 Kanawha Blvd. East
Charleston, WV 25305

Dear Secretary Tennant:

Pursuant o WVa. Code § 3-12-10, please siiow this letler o serve as my SWORN
STATEMENT AND APPLICATION FOR CERTIFICATION TO RECEIVE PUBLIC FINANCING
under the West Virginia Supréme Coutt of Appeals Public' Campaign Financifig Program for the
2016 election cycla. '

My campaign has.complied with gnd will continue to comply with all requirements set forth in the
W.Va. Code throughout the applicable camipaigh.

| have signed and fiied a declaration of intent as required by W.va, Code § 3-12.7.

My campaign ‘has obiained the required number and amount of qualifying centribulions "as
required by W, Va. Code § 3-12-8. My ¢ampaign has collected 583 qualifying: contributions for a
total of $41,511.00. which exceeds the requirements by 83 qualifying contributioris and
$6,511.00. The minimum requirement that ten percent of the. total qualifying contributions be
coliected from each congressional district has been met and exceeded by my campaign.

| have complied with the contribution restrictions of W:Va. Code § 3-12-1 through:§ 3-12-186, and
am therefare eligible, as provided in W.Va. Code § 3-5-9, to appear on the efection ballot,

{ have met all other requirements ¢f the W.\a. Code that periain'fo this program,

Sincerely,

Brent D. Benjanifi

" VERIFICATION:

JA001843
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Timothy Leach

From: Timothy Lesch

Sent: Tuesday, February 02, 2016 5:00 PM
To: "Darrell Shull'

Subject: RE: Challenges to 150+ Contributions
Attachments; Walker Challenge to Benjamin.pdf

Attached is the two-page generalized cbjection.

We also have over 150 specific contribution challenges. We are putting together a package of those objections and
attaching the associated receipts. Will send that once prepared

Tim

From: Darre!l Shull [mailto:dcshull@gmiail.com)
Sent: Tuesday, February 02, 2016 4:42 PM

To: Timothy [each <TLeach@wvsos.com>
Subject: Re: Challenges to 150+ Contributions

Objections should be sent to me; Electronic at deshull@gniail.com, via mail deliveryto 822 Showers Lane,
Martinsburg WV 25403

On Tue, Feb 2, 2016 at 4:40 PM, Darrell Shull <deshull@gmail.com> wrote:

Thank you Tim. Please be aware that we continue to gather physical signatures to append to the electronic
signatures filed in your office Monday. '

Is the SEC meeting premature since we have not vet filed the certification staternent?

On Tue, Feb 2, 2016 at 4:33 PM, Timothy Leach <TLeach@wvsos.com®> wrote:

" - Darrell:

i We received today challenges to over 150 of your contributions. Most of the objections involve the electronic callection.
Ameeling is tentatively set for the SEC at 10:30 am tomorrow (Wednesday), provided we can get a quorum.
Please Jet me know tg whom 10 send a copy of the-objections.

Tim

JA001846




Timothy Leach

Fromi: Timothy Léach

Sent: Tuesday, February 02, 2016 5:07 PM
To: "Darrell Shull

Subject: ‘ RE: Challenges to 150+ Contribltions

Code requires the SEG to'rule n any challenged receipt by the end.of the next business. day.
Tim

From: Darrell Shuli [mailto:dcshull@gmail.com]

‘Sent: Tuesday, February 02, 2016 4:41 PM

To: Timothy Leach <TLeach@wvsos.com>
Subject: Re:-Challenges to 150+ Con‘t'r'i_b utions

Thank you Tim. Please be.awdre that we continti€ o gather physical signatures to append to the electronic
signatures filed in yout office Monday..

Is the SEC meeting premature since we have not yet filed the certification statement?

On Tue, Feb 2, 2016 at 4:33 PM, Timothy Leach <TLeach@wysos.com> wrote:

- Darrell:

_' We received today challenges 1o over 150 of your contributions. Most of the objections involve the electronic coflection.
© A meeting is tentatively set for the SEG at 10:30: am tomorsrow {Wednesday), provided we can get a quorum,

Please iet ma know to whom to send a copy of the objections.

' Tim

JA001847




Timothy Leach

o
From: Timothy Leach
‘Sent; Tuesday, February 02,2016 6:19 PM
To: ‘Darrell Shull'
Subject: RE: Certification Statement from Justice Brent Benjamin

Does the candidate wish to certify that he has mel all requirements of the code before obtaining the confirmation
signatures?

Tim

From: Darrell Shull [mailto:deshull@gmail.comi]

Sent: Tuesday, February 02, 2016 4:55 PM

To: Timothy Leach <TLeach@wvsos.com>; Missi Kinder <MKinder@wvsos.com>

Cc: Donald Nickerson <dnickerson@bowlesrice.com>
‘Subject: Certification Statement from Justice Brent Benjamin

Attached i3 a PDF of Justice Benjamin's sworn statement as to e11g1b111ty to participate in the public campaign

finance program. Please advise if you have any difficulty receiving or if there are addmonal actions required
for us to file these documents. Thank you.
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Timothy Leach

From: Darrelt Shull <dcshull@gmail.com>

Sent: Tuesday, Febfuaty 02, 2016 6:22 PM

To: Timothy Leach _

Subject: Re: Certification Statement frof Justice Brent Benjamiry

Please stand by - I am speaking with legal counsel now:

On Tue, Feb 2, 2016 at 6:18 PM, Timothy Leach <TLeachi@wvsos.com> wrote:

: Does the candidale wish to-certify that he has met all requirements of the code before obtaining the confirmatian
signatures?

S Tim

* From: Darrell Shull [mailto;dcsholl@gmail.com)
. Sent: Tuesday, February 02, 2016 4:55 PM
" To: Timothy Leach -:TLeach@wvsos .com:; Missi Kinder <MKinder@wyvsos.con>

" Ccr Donald Nickerson <dnickerson@bowlesrice.com>

Subject: Certification Statement from Justice Brent Benjamin

- Attached is a PDF of Justice Benjamin's sworn statementas to eligibility to participate in the public campaign
finance program. Please advise if you have any difficulty receiving or “if there are additional actions required
" for us to file these documents. Thank you.
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Timothy Leach

From:
Sent:
To:
Subject:

Done,

Darrell

On Feb 5, 2016, at 10:43 AM, Timpthy Leach <TLeach@wvsos.com> wrote:

Darrell Shull <dcshull@gmail com>
Friday, February 05, 2016 10:55 AM
Timothy Leach

Re: Certification Meeting Today at 2:30

Can you nitify Anh? |-am trying to find a phone number.

We are going to take up the requests for certification by both candidates in an open meeting at 2:30

today.

Tim Leach
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Timothy Leach

From: Darrell Shull <deshuti@gmail.com>
Sent: Friday, February. 05, 2016 12:10 PM
To: Timothy Leach
Ce: AnneB. Charnock

" Subject: Request to SEC.

Good aftemoon. Please convey the following to'the Secretary and the Commission, Thank you.

West Vitginia State Election Commission
¢/o West Virginia Secretary of State’s Office
Bldg. 1, Sujte 157-K

1900 Kanawha Blvd. East

Charleston, WV 25305-0770

RE: Brent D Benjamin Campaign
Dear Secretary Tennant and Members of the State Elections Commission:

Please accept this letter as the réquest of the Brent D. Benjamin Campaign to be granted a_hardsh'ipr‘exemption,
as outlined in West Virginia Code §3-8-5b (¢) and 146CSR5-11.3.2, to allow for the filing-of a cahlpaign
finance report that cannot be filed electronically. Specifically, the current system which accepts electronic
fitings will not accept a filing containing a prior balarice nor does it provide for filing a final report of
exploratory period contributions and expenditures, '

_ Please advise if additional information is required. Thank you for your consideration of this request.

Yours very tiuly,
* Darrell Shull
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Timothy Leach

o
From: " Timathy Leach
Sent: Monday, February 08, 2016 12:12 PM
To: ‘ ‘Darrell Shull
Cc Anne B. Charmock.
Subject: RE: Request to SEC

We reaily need to see the filing before the SEC meeting. The exemption is from electronic filing. You are not exermpt
from fiting at afl or filing untimely. '

The SEC has no authority to certify afler Wednesday.,
When may we expect the filing?

Thanks,

Fim

From: Darrell Shull [mailtotdcshull@gmail.com)
Sent: Friday, February 05, 2016 12:10 PM

To: Timothy Leach <TLeach@wvsos.com>
Ce:Anne B, Charnock <annecharnock@usa.net>
Subject: Requast to SEC

Good afiernoon. Please convey the following to the Secretary and the Commission. Thank you.

West Virginia State Election Commission
c/o West Virginia Secretary of State’s Office
Bidg. 1, Suite 157-K

1900 Kanawha Blvd. East

Charleston, WV 25305-0770

RE: Brent D Benjamin Campaign -
Dear Secretary Tennant and Members of the State Elections Commission:

Please accept this Jetter as the request of the Brent D. Benjamin Campaign to be granted a hardship exemption,
as outlined in West Virginia Code §3-8-5b (c) and 146CSRS-11.3.2, to allow for the filing of a campaign
finanee report that cannot be filed electronically. Specifically, the current system which accepts electronic
filings will not accept a filifig containing a prior-balance nor does it provide for filitig a final report of
exploratory period contributions and expenditures.

Please advise if additional information is required. Thank: you for your consideration of this request,

Yours very truly,
Darrell Shull
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Timothy Leach

From: Darrell Shull <deshull@gmail.com>
Sent; Monday, February 08, 2016 12:22 PM
To: Timothy Leach

L Arine-B. Charnock

Subject: Re: Request to SEC

I am on iny way to Wheeling right now to meet with our treasurer and get his signature on the paper reports. I
éxpect to scan atid send via email eatly tomorrow morning; I'will then drive t¢ Charleston-and deliver the-
physically signed reports fomorrow afternoon,

Darrell

On Feb 8, 2016, at 12:12 PM, Timothy Leach <ILeach@wysos.com> wrote:

We really need to ses thefilifig before the SEC meeting. The exemption is from electronic filing. You are.
not exempt from filiag at alf or filing untimely.

The SEC has no authority to certify after Wednesday:
When may we expect the filing?

Thanks;
Tim

From: Darrell Shull [mailto:deshull@gmail.com]
Sent: Friddy, February 05, 2016'12:10 PM

To: Timothy Leach <JLeach@wvsos.com>

Ce: Anne B. Charriock <annecharnock@usa net>
Subject: Request to SEC

Good afiemoon. Please convey the following to the Secretary and the Commission. Thank you.

West Virginia State Election Commission
¢fo West Virginia Secretary of State’s Office
Bldg. 1, Suite 157-K '

1900 Kanawhia Blvd. East

Chatrleston, WV 25305-0770

RE: Brent D Benjamin Campaign
. Dear Secretary Tennant and Members of the State Elections Commiission;

Pledse accept this letter as the request of the Brent D. Benjamin Campaigr to be granted a
hardship exemiption, a5 outlined in West Virginia Code §3-8-5b (c) and 146CSR5-11.3.2, to
allow for the filing of a campaign finance report that cannot be filed electronically. S__pecgﬁcal_]y,'

!
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the current system which accepts electronie filings will not accept a filing containing a.

prior balance nor does it provide for filing a final report of exploratory period contributions and
expenditures.

Please advise if additional information is required. Thank you for your consideration of this
request.

Yours very. fruly,
Darrelt Shull
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Timothy Leach

From: Darrell Shull <deshull@gmail.com:

Sent: Monday, February 08,.2016 7:16 PM

To: Timothy Leach; Justin Williams; Anne B. Charnock
Subject: Exploratory Reports. Email 1 of 3

Attachments: benjamin_summary.pdf

Attached is the Exploratory Summary statement for Justice Benjamin. T will be filing hard copies as soon as |
can get to Charleston tomorrow morhing. '
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Timotml_,l;each

S———
From: Timothy Leach A
Sent: Wednesday, January 27, 2016 2:40 PM
To: ‘gacollias@coliiaslaw.com; Natalie E. Tennant; vincent.cardi@miail.wvisedu;
"tdowns@manchininjurylaw.com'
Ce: _ Layna Browri; Missi Kinder
Subject: Alert: SEC meetings required:hext week

Chairman, Secretary and Members:

Two. Supreme Court candidates seeking to quahfy for public financing funds are. approaching the deadlnne for-obtaining
qualifying contributions. The deadline for giialifying is Saturday, January 30.

After receiving the necessary contributions, a candidate must file a Request for Certification. The SEC must act upon the
certification request within three working days after hotice from the Secretary of the filing. We anticipate recelving the
request(s) on Monday, February 1, which means the SEC must meet no later than Thursday (Feb:d):or Fnday (Feb.5) of
‘next week.

We may require an earlier meeting before the certification meeting. Unlike in 2012, there may be challenges. to the
validity of some of the contributions. A challenge must be uled upon by the SEC the next business day after fi filing the
challenge. Certification is then delayed untif six business days of receipt of notice In case of pending challenges. Final
filing of receiptsis not due until ‘the first of the month* and the challenger will neéd some time to review the

receipts. Therefore, a “challenge” meeﬂng may be required as. ear!y as:Tuesday (Feb.2).

-Please check your emails regularly begunmng this weekend and respond as quickly as possible to our request for your
- availability.

Thanks,.
Tim Leach
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Timothy Leach

From: Tirnothy Leach

Sent; Tuesday, February 09, 201611:11 AM

To: ‘gacollias@colliaslaw.com’; vincent.cardi@mail. wvu.edu; Natalie E. Tennant
Subject: Amended Exploratory Receipts

Attachments; Benjamin Receipts Amended.pdf

The Benjamin eampaign just submitted amended receipts supply the missing address/employment info for four $250
exploratary contributions,

The info is still missing on the actual report, but the receipts naw have the corrected info. Thée campaign needs a
signature from their treasurer to file any amended §worn report. They are trying to: accomphsh that before tomomow's
meeting.

Tim
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Timothy Leach

AR AR
From: Timothy Leach
Sent: Tuesday, February 09, 2016 941 AM
To: 'gacollias@colliaslaw.com’; vincent.cardi@mail.vevi.edu: Natalie E. Tennant
Cc: Layna Brown; David Nichols; Justin Williams; Missi Kinder; Elizabath Summitt
Subject; Benjamin Late Reports Filed
Attachments: benjamin 1.pdf; benjamin 2.pdf;, benjamin 3.pdf

The aftached reports were ematled o me between 7:16.and 7:23 pm last night — Moriday, February 8.
Benjamin 1 file is the final report of all activities

Benjamin 2 file is the monthly raports of all activities

Benjamin 3 file is the receipts’

| will send you a mermo surmimatizing the issues presented.

Tim
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Iimothx. Leach

From:
Sent:
To:

Cc:
Subject:

Gentlemen:

Timothy teach

Tuesday, February.02, 2016 407 PM
‘gacallias@coiliastaw.com’; vincent.cardi@mailwvuedu;
"tdoWns@mant‘:‘hininju,lyiaw.cojrh‘

Missi Kinder, Layna Brown; Elizabeth Summitt
Emergency SEC Meeting Tomarrow

We have received over 150 challenges fo qualifying contributions today. Code requires the SEC to rule on the objection

within 24 hours.

A meeting is proposed from 10:30 am until 2:00 pm tomorrow.

Please indicate your jntention to attend/participate. We will send you coples of the objections and the contribution

receipts;

The candidate who is challenging the contributions has asked Mr. Downs to recuse himself,

‘ Tim
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Timothy Leach

From:
Sent;
To:

Subject:
Attachments:

FYl:

Timothy Ledch

Friday, February 05, 2016 8:41 AM

‘gacallias@colliaslaw.com’; vincent.cardi@mail wvu.edu;
'tdowns@manchininjurylaw.com; Natalie E. Tennant

Copy of General Challenge of Al Benjamin Contribution Letters

Walker Challerige Benjamin 2-2.pdf: W'alker:Cha!lenge‘Benjamin-_2-3.pdf

Aitached are copies of the two. letters by which the Walker campaign attempted a non-specific, general, chalienge 1o

almost all of the Benjamin coritributions. These are similar in nature to the two letters objecting o the Wooten

contributigns which | senit you earifer.

(Note: | misiabeled the two fetters challenging Wootén, They should have been labeled Walker C’hallengeWbbl’en)

Tim
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Timothy Leach

From: Timothy Leach

Sent: Tuesday, February 02, 2016 5:Z1 PM
To: "Wincent Cardi'

Subject: RE: Emergency SEC Meeting Tomorrow

Thank you, professor. Yes, the meeting will be continuous but we will try to imp legether all coniributions which share a
common objection basis so that you can approve or disapprove the group.

Tim

From: Vincent Cardi [mallto:Vincent.Cardi@mail.wvu.edu)

Sent: Tuesday, February 02, 2016 5:19 PM

To: Timothy Leach <TLeach@wvsos.com>; 'gacullias@colliasiaw.com’ <gacollias@colliaslaw,.com>;
"tdowns@manchininjurylaw.com' <tdowns@manchininjurylaw comi>

Cc; Missi Kinder <MKinder@wvsas.com>; Layha Brown <LBrown@wvsos.com>; Elizabeth Summltt
<EASummitt@wvsos.com>

Subject: RE: Emergency SEC Meeting Tomorrow:

Tim,
| éan attend. Is it scheduled ta meet continuousty from 10:30 until 2 unless we finish.earfy?

Vvince Cardi

From: Timothy Leach [mailto:TLeach@wvsos.com)
Sent: Tuesday, February 02, 2016 4:07 PM

To: 'gacollias@cofliaslaw.com' <gacollias@colliaslaw.com>; Vmcent Cardi <¥incent.Cardi@mail. wvu,edu>;
tdowris@manchininjurylaw.com’ <tdowns@manchininjurylaw.com:> ‘
Cc: Missi Kinder <MKinder@wvsos.com>; Laynia Browrni -<[Brown @wvsos.corm>; Elizabeth Summitt
<EASummitt@wvsos.com> '
Subject: Emergency SEC Meeting Tomorrow

Gentlemen:

Woe have received over 150 challenges 1o qualifying contributions today. Code requires the SEC to rule on the objection
within 24 hours.

A meeting is proposed from 10:30 am until 2:00 pm fomorrow.

Please indicate your intention to zitend/participate. We will send you copies of the objectiohs'f‘fand the contribution
receipts.

The candidate who is challenging the contributions has asked Mr. Downs to recuse himsef,

Tim
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Natalie L. Wandling
Certified Court Reporter
Judge Kaufman's Court Reporter
112 Dominic Drive
Scott Depot, WV 25560
(304) 357-04¢66

TQ: Alyssa w/Bailey&Glasser . Date:3-8-16

(304)414-6001

Transcript of 2-26-16.

16-AA-17.

Elizabeth Walker v. Justice Benjamin, et al.
120 pages @ 7.70(expedited) per page.

Amount Due $924.00
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Page 1 of 120

IN THE CIRCUIT COURT OF KANAWHA COUNTY

WEST VIRGINIA

ELIZABETH D. WALKER, candidate
for the Supreme Court ¢of Appeals
of West Virginia,

PETITIONER,

~vs- ivil#l6-AA-17
NATALIE E. TENNANT, ex-officio,

. GARY A. COLLIAS, and VINCENT P.
CARDI, members of the West Vixrgin
State Election Commission; and
BRENT D. BENJAMIN, candidate for
the Supreme Court of Appeals of
West Virginia,

)
)
)
)
)
)
C
)
)
)

a)

1
)
)
)
)
)
RESPONDENTS. )
)
)
)
)

Proceedings held in the above-styled matter bhefore
the Honorable Tod J. Kaufman, on the 26th day of
February, 2016, in the Kanawha County Judicial Building,

Charleston, West Virginia.

NATALIE WANDLING
Certified Court Reporter
112 Dominic Drive
Scott Depot, WV 25560
{304} 357-0466
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APPEARANCES
For the Petitioner:

THOMAS C., RYAN, ESQUIRE

K&L Gates LLP

210 Sixth Avenue

Pittsburgh, Pennsylvania 15222

For the Respondent Brent Benjamin:

JONATHAN R. MARSHALL, ESQUIRE
MARYL C. SATTLER, ESQUIRE
Bailey Glasser, LLP

209 Capitol Street

Charleston, West Virginia 25301

For the Attorney General:

JAMES R, LESLIE, ESQUIRE

Office of the WV Attorney General
State Capitol. ’
Building 1, Room E-26

Charleston, West Virginia 25305

TIMOTHY LEACH, ESQUIRE

West Virginia Secretary of State's Office
1800 Kanawha Blvd. E. Bldg 1, 157-K
Charleston, WV 25305

Also Present:

Justice Brent Benjamin
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Page 3 of 120

PROCEEDIUNGS

THE COURT: There were some documents that
came in today or yesterday that were faxed by
one of the firms.

First let me ask all of you -- first,
welcome. If you will state your names and the
clients you represent, the record will be
complete on that.

MR. RYAN: Good afternoon, Your Honor.

Thomas‘c. Ryan on behalf of the Petitioner
Elizabeth D. Walker,

MR. MARSHALL: Jonathan Marshall and Maryl
Sattler on behalf of Respondent Justice
Benjamin.

MS. SATTLER: Maryl Sattler, Your Honor.

MR. LESLIE: Your Honor, Bob Leslie,
Senior Deputy Attorney General.

And with me I also have Tim Leach from the
Secretar? of State's Office, who is being
appointed to serve as a Special Assistant
Attorney General in this matter.

THE COQRT: Thank you.

Justice Benjamin, and you should be

JA001866
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Page 4 of 120

acknowledged as being present.

And is your client not here?

MR. RYAN: No, Your Honor, she hasn't made
it. |

THE COURT: As I was saying, there were
some letters -- some documents from your firm
K & L Gates that came into the Clerk's Office
and they were faxed in yesterday. And I have
those here. |

I just want to ask you if counsel received
a copy of those and have these?

MR. RYAN: Yes, Your Honor.

I served all counsel of record by e-mail
yestérday. It was more than 20 pages so I
couldn't send it by fax. 1 came in last
night. I arrived at the Clerk's Qffice 8:30
and filed a hard copy. They were provided
coples yesterday.

THE CQURT: All right. I just wanted to
make sure that they have those and put those
in the file so that my primary duty in my
making the best record I can make will be
available for review.

We are a process of review in Bmerica.

JADD1867
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Page 5 of 120

That's a good thing. &And the rule of law does
control. And we're not‘a soclety of ﬁen and
women in a political environment, but we are
one of the rule of law. And we are living in
a democracy where every vote counts and where
freedom of speech is important. And we are
living in a demccracy where the policies are
made by the Legislature and the Supreme Court.

So I don't have any illusions that my
ruling in this case will make policy,
necessarily. Certainly as is made by the two
other superior branches of governﬁent in that
regard.

This case is significant because it
involves the heart of our process, but by
which we in West Virginia select our supreme
court justices and it will be a case of first
impression for the Supreme Court.

30 we can proceed.

‘The only other thing that I wanted to
mention before we started was that in the -~
in the timé frame‘order, which I tried to put
out in the letter to counsel, 1t is an

expeditious time frame.
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Page 6 of 120

As they say in the Legislature, you know,
a bill can die if vou love it to death. This
case isn't going to be ioved to death in the
lower court.

And more over, I realize the importance
that it is an election year and the importance
that money and public input into this process
has.

Actually, as I am going through this, I
found many instructive things in both briefs
as I have étudied these.

And I might call on Mr. Marshall just to
help me because there was one —-- the start of
one of your briefs that you filed put the
three principal points of this Act, which is
the subject of this matter at heart.

If you could state that for thg record
thean can thank you.

MR. MARSHALL: Judge, T ——

THE COURT: One, two, and three.

MR. MARSHALL: Let me make sure that I
have the right brief.

THE COURT: Right at. the beginning.

MR. MARSHALL: - Oh, sure. I see what you

JA001869
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Page 7 of 120

mean, Your Honor.

The purpose of the Public Campaign
Finéncing Program is three-fold: it's to
ensure the impartiality and the integrity of
the judiciary; two, to incrszase the public
confidence in the courts; and tﬁree, to
protect the Constitutional rights of voters
and candidates from increasingly large amounts
of mbney being spent to influehce the outcome
of elections.

THE COURT: All right. Thank you.

That seems to be a good principal that we
alllI'm sure can agree on to begin.

Actually, now I seerit. I have this
highlighted in different parts as I have tried
to absorb the tremendous work and effort to
put this -~- to put this case in the legal
framework that it now presents itself.

S50, then since, Mr. Ryan, yourrside'is the
moving side in this case, you maf begiﬁ as I
outlined in my letter.

MR. RYAN: Ceftainly, Your Honor. Thank
you.

Once-again, my name is Thomas Ryan on
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behalf of Petitioner Beth Walker.

We do appreciate the Court's willingness
to under take this matter on such an
expeditious matter.

I think that everyone‘does agree that it
is of great significance and should be decided
as soon as possible,

The reason we're here, Your Honor, what we
need.you to do, and the quesfion that we have
been asked, really we're asking you to answer
is, do the deadlines and the reguirements of
the State's Public Campaign Financing Law
matter?

That's the guestion that's before this
court, because as outlined in our petition,
and it-is clear from the record that's been
presented in this case, Justice Benjamin
failed to meet those standards in three very
specific ways. And that's what brings us here
before today and we will talk about those in
detail.

The three fatal flaws to his application
for certification to receive $500,000 in state

monies. really rest on his complete disregard
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for the exploratery contribution and the
exploratory period.

The second deals with his failure to
obtain a sufficient number of gualified
conﬁributions. And we are getting more
information as this goes on, but I have got
some very clear points for this court to
consider that address that issue.

Three, finally, wés his application for
certification timely and accurate at'the time
that'it was filed.

I think that the facts in this case and
thelrecord establish that none of those are
true.

Therefore, he hasn't qualified to receive
the Public Campaign Financing as set forth in
the statute.,

For the three reasons that Mr. Marshali
acknowledged in his brief and this court did,
Ms. Walker agrees, it 1s important for this
courf to reverse the decision 6f tﬁe State
Elgction Commission finding that Mr. Benjamin
Qas -— Justice Benjamin was qualified to

receive the State Financing Funding, to ensure
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Page 10 of 120

the integrity of the process, to ensure that
the public has confidence in this approach.
Particularly,Asince the State has taken the
extraordinary step to provide the Public
Campaign Financing. |

A decision in this matter that would allow
this record to stand and certify Justice
Benjamin-based cn the facts in this particular
case will do just the opposite.

The other failure really is the State
ElectionVCommission and its own right. It had
an obligation tO'enforcé its own laws and its
own regulatioﬁs. And in fact in.this case tﬁe
black letter law that is set forth in the
Code, and we will go through it step by step
very briefly in more detail during argument,
make it ¢lear that this is a prescripﬁed
process.r

You read the statute you have to follecw -—-
you have to comply in certain ways to qualify
for this‘money. It didn't happen here. It
Just frankly didn't happen.

We will make the arguments and what not,

- but the facts show Justice Benjamin simply did
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Page 11 of 120

not follow those procedures., And that
warrants reversal in its own accord for the
State Election Commission failing to follow
its own process.

Real quick, process. Two steps, .Starting
on January 2015 of the year before the
election, éulminating on what is called the
end of the gualifying period. This particular
election cycle is January 30th, Saturday.
Last Saturday in January.

THE COURT: ©f 'l6?

MR. RYAN: I am sorry? 2016, ves.

THE COURT: Going from 1-15-15 to
1-31-16.

MR, RYAN: Thirteen month period.
Correct.

.THE COURT: Go on.

MR. RYAN: The first step is called the
exploratory period. What I like to call
testing the waters.

2 candidate is free to raise some
contributions subject to limitations .that are
set forth in the statufe.

And during that period they have to file
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Page 12 of 120

what's called exploratory report, beginning of
every menth, It says it in the statute. No
doubt about it.

They can raise some money ;nd then they
ultimately must decide, do they want to take
the next step and seek the State Public
Financing and file what's called a Declaration
of Intent to Participate. And that trigéers
you from the exploratory period and get
transferred into the qualifying period. And
at that point you have to get whét?s called
qualifying contributions.

And those contributions for all of the
reasons that are set forth in the statute, the
public policy behind this, have very strict
prescripted requirements. It is set forth in
the statute, It is basically a check list of
everything every contribution must have.

The gist of it is the candidate that is
seeking fhis money has to get at least 35,000,
no more than 50,000 of contributions from at
least 500 registered voters in the State of
West'Virginia, not to exceed a $100. .

Demonstrate by ability.
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Page 13 of 120

It certainly makes sense before the -- for
the West Virginia Legislature to enact such a
statute to ensure that the candidate is in
fact. viable before allocating a half a million
dollars to allow them to run for State Supreme
Courf.

But the process is intended to be
completely transparent so everybody knows when
the_candidéte is getting this money and who it
is coming from. |

Thé monthly reporting requirementé that
exist in the exploratory exist in the
qualifying period. That way the Secretary of
State can continue to monitor this process and
ultimately make sure that this person has in
fact qualified.

The éntire process culminates in the
gignature of a sworn application for
certification, Your Honor. That is a sworn
statement by a participating éandidaté that's
to the State Election Commission that says I
have complied with évery single requirement of
this statute, and therefore, I am telling you

I am qualified to receive -- we will use the
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half million dollars of state money to run for
office,.

It ié important to remember that the
Legislaturé intended that to be a sworn
statement.

THE CCURT: - Where does that money come
from?

MR. RYAN: From the State, From the
Public Campaigning Financing Fund.

THE COURT: Which is a fund set up by the
Legislature?

MR. RYAN: Yes, sir.

THE COURT: Where does that mohey come
from?

MR. RYAN: The initial statute has an
enacfment of some diffe;ent sources, it 1s
ultimately state money.

It can -~ I think it was intended to be

‘funded by some refunds from elections that

don't necessarily pan out and what not, but it
1s state money. Ultimately these are monies
under the State Fund is state money.

This sworn statement is the representation

of a participating candidate that they are
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entitled to receive this money. 2And it has
five very, very specific reguirements.

There is no right to this money. It is
importént to remember that. There is no
entitlement to this money.

The State of West Virginia has made the
decision to get involved in public financing.
But in order to assurelphe integrity, the
process must be beyond approach., And frankly
the record in this case is not, for the
reasons we_outlined.

And we will get into more detail in our

discussion.

But Justice Benjamin did not —- did not
even bothef to partake in the exploratory
period or file any of the reports until after
the fact; Until Ms. Walker pointed out to the
State Election Commission and Justice Banjamin
that he hadn't complied with the statute in
any respect.

So they tried after the fact regquest for a
hardship ezxemption, which I'1l discuss in
detail and show you is completely inapplicable

to this case.
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He failed to follow the basic requirements
of the qualifying contributions. And the one
most important, Judge, we will talk about in
great detail, is the reguirement that
everybody that gives their $100 in whatever
form provi&es a signature on that particular
document to memorialize it. But alsec to give
the Secrétary of State a signature that they
can go and check and make sure they're a-
voter, a registered voter. Otherwise, there
is not necessarily a way to authenticate.

And third is really this application for
certification. We will get into the details
of when it was filed and what was filed.

But wefre really in two situations, either
filed inaccurate when it was filed or it was
filed untimely. Regardless, it had to be
filed within the two business days of the end
of the qualifying period. The statute is firm
on that. The stétute is c¢lear on that.

justice McHugh over 30 years ago made it
very clear .in the West Virginié law that
deadlines and election related cases matter.

And this case in the application of the
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deadlines that are set forth in the Campaign
Financing Law must be enforced in similar
fashion.

THE COURT: What was the name of that

case?

MR. RYAN: Brady v. Hechler, Your Honor.

That was a situation where a person filed
a certificate for nominaticn one day late and
they're off the ballot.

We're talking about a case here where an
individual wants to be on the ballot with
$500,000 of state money. In my view that that
involves even stricter scrutiny to the

deadlines. We're talking about allocating

state monies to a particular candidate. I

believe that case is controlling in this
venue.

Why does all of this matter?

For the reasons that the Judge recognized
at thg beginning of this hearing, the Court,
Petitioner Walker firmly agrees we must ensure
integrity in this process. We don't have it
here.

We must instill the public confidence. We
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must ensure that there is a fair playing

field, because we are talking about a forum, a

venue, an arena where constitutional rights

are at play.

‘Ms. Waiker has the constitutional right to
exercise her free speech,.

We've learned our lessons along the Way
when the State tries to impinge on somecne's
exercise of those free speech. They enjoy the
strictest of scrutiny for all of the reasons
set forth in the Constitution.

THE COURT: I just want to back up a

little bit on that Brady versus Hechler. You

meant to say persuésive, didn't you, instead
of controlling because Mr. Marshall's client
distinguishes that case by sayingrone was a
filing déadline case and this is a application
for, what,'the public money for public
financing. Correcf?

They.didn't even have public financing
backrwhen‘Ken Hechler ﬁas Secretary of State.
So my point wasrthat this is a case of

first impression. It might be persuasive 1n

that you may be taking it out of the election
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Codersection of the book, but the point of it
is, is it's distinguishable, at best, with a
candidate's filing. Correct?

MR. RYAN: Certainly, Your Honor.

I will acknowledge that that case involved
an election filing deadline.

THE COURT: This involves papers that are
filed for disclosure purposes. |

MR. RYAN: Nof Your Honor.

I would argue that this case involves
papers which is a aworn statement allowing a
particular candidate to receive $500,000 of
state money. This isn't simply he.filed a
form late, and those kind of things.

It deals with the State's involvement in
the electoral process, which is to me, again,
if the Court is inclined to --

THE COURT: The whoie purpose of it is
disglosure,-is it not?

The whole purpose is to make this process
transparent so that there can be checks and
balancés through the public for the éublic's
money that's spent in campaigns.

MR. RYAN: Certainly.
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THE COURT: That's what this is all about.
Cor;ect?

MR. RYAN: Yesg, Your Honcor.

THE COURT: I mean, I don't mean to be
putting words in your mouth, but I want to

just try tec put it into the context of the

case of Brady versus Hechler, which seems to
be én interesting case. It certainly-doés go
to the deadlines of candidacies.

MR. RYAN: You are right, Your Honor.

THE CQURT: That's a pretty strong
admonition to candidates, they get their
papers for candidacy in on time or tﬁey are
not eligiblé to run.

MR. RYAN: And I think the same —— it is
5ur position the same admonition should be
applied in this case because we're not only
talking about getting your name on the ballpt,
we're talking about getfing your name on the
ballot with $500,000.

This isn't simply a case of filing a
campaign finance report a couple days late.
This is a casé where we're not putting a name

on a ballot and the State is providing funds.
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The lessbn from Justice McHugh and Hechler, T
believe, should be applied in this particulér
case as well.

And we wﬁuld argue the if the Court is
inclined to --

THE COURT: I didn't mean to throw you
off. I just wanted to get that on the
record.

‘MR. RYAN: Sure.

THE COURT: Because I know that case is
going to‘be conaidered.

MR. RYAN: Certainly.

Your Honor, with that, we would ask --
outline ﬁy case, we will talk in more detaill.
We want to stay on the schedule.

THE COURT: All right.

MR. RYAN: We would ask that the Court
reverse the SEC's decision and otherwise grant
the stay as requested under the applicable
procedure rule.

Thank you, Your Honor.

THE COURT: Thank you.

Mr. Marshall.

MR. MARSHALL: Thank you, Your Honor.
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Before discussing the actual challenges
that have been made by the Walker Campaign, I
want to talk about some of the practicalities
first.

And that'is the Walker Campaign says that
the ;emedy for any type of violation, of any
type of discldsure mandated in the Electicn
Code is disqualification. Your Honor, as you
pointed out, that's not necessarily the case. .

.The Code actually specifically speaks to

remedies. Unlike the situations you had in

the EEEQI case that was just mentioned.

First,.the SEC has discretion under the
statute to disgualify or not based upon a type
of violation. The statute reads, "A
candidate's certification and receipt of
Public Campaign Financing may be revoked by
the State Election Commission if the candidate
violates this Article.”

‘Secondly, the remedy, there is a specific
remedy for violations of a statute as it

pertains to financial disclosures. And that

remedy is civil in nature. It's a $100 civil

penalty.
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THE COURT: But it may be revoked under
circumstances of what?

MR. MARSHALL: It doesn't say in the
Statute, bﬁt in the discretion of the SEC. It
is literally a one line sentence.

THE COURT: And that's what they're
hanging their hat on? |

MR. MARSHALL: I don't know what they're

_hanging their hat on, they don't cite it.

"THE CQURT: Is that your -- 1is that your
authority for the remedy you seek?

MR. RYAN: No, Your_ﬂonor.

I meén, I don't mean to make Mr.
Marshéll's‘argument. But he is citing a
statute for the SEC's continuing jurisdiction
over Justice Benjamin. So if he were to take
Political Action Committee money two weeks
from now, the SEC would learn of it, they can
revoke their certification.

THE COURT: Your peosition is they can
revoke, what, at this point?

Are you saying that. —-

MR, RYAN: We''re asking for reversal of

the certification‘itself.
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THE COURT: Just the reversal of the
certification?

MR. RYAN: Yes.

THE COURT: That's just of the opportunity
to ac¢ess those funds?

MR. RYAN: -Yes.

THE COURT: And your position is what?

MR. MARSHALL: It is di;cretionary with

the SEC. I mean it is not an auntomatic

disqualification feature.

THE COURT: OCkay.  So they have that
discretion?

MR. MARSHALL: Exactly.

This is -- the statute is full of
discretion; aAnd if is discretlionary even for
these financial reports to assess a penalty or
not. That's not inconsistent with géneral
election law.

THE COURT; It is not -- okay.

There is not any real precedent for
this.

-MR. MARSHALL: There isn't.

THE COURT: I mean --—

MR. MARSHALL: There is not.
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That's a really important point because
this is a pilot pregram. This is a pilot
program. We have new regulations. . A
relatively new statute.

We have technical issues at the Secretarf
of State's Office as it pertains to electronic
filing and some things that we're going to
discuss a little bit later. This is a pilot
program.

And I believe that the statute was written

in such a way as to give the SEC some

discretion because this is an evolving
process. This is an eveolving process. And —-

THE COURT: What about that elect;onic
£iling?

MR, MARSHALL:' Unfortunately, it was not
set up to accept some of the reports that
Justice Benjémin tried to make, which resulted
in his request for a hardship exemption on one
of the occasions.

And in part, and we can talk about this a
little bit later, but it rose because of the
way he started out. I mean a candidate does

not have to start out seeking public
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financing. Justice Benjamin did not do that
initjally. Decided later on in the process,
which is a little bit odd, a little bit
different, to go ahead and --

THE COURT: Go on.

MR. MARSHALL: -- regquest --
THE COURT: Let's just take one -- take
the -- go on.

MR. MARSHALL: . Okay.

THE COURT: The -~

MR. MARSHALL: 8o, for instance, Your
Honor, the -~ what we're calling the summary
financial report, which 1s the report that you
-=- that gets filed at the very epd cf the
process. -He -- Justice Benjamin was not able
to file that. I mean the Sécretary‘of State's
Office was not able to receive that
electronically, it is in the record,l

THE COURTE So since you are trying to

make my underétanding a little easier. Let's

just say that -— let me just go to number

three, which is in your statement of the
three-fold purposes of the Public Campaign

Financing Program, where you say, "To protect
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the Constitutional rights of voters and
candidates from increasingly lérge amounts of
money being spent tc influence the outcome of
elections." So let me just take that purpose
and say that that's allottery purpose. That
the Constitutional rights of voters and
candidates from increasingly largé amounts of
money being spent to influence the cutcome of
elections. Thét a half million dollars is a
lot of money. It is a lot of money by the
standards of.a state election for the State
decides of Weét Virginians a lot money for a
lot of things.. But in this case it is to --
it is maybe I'll just throw out a word

"balance", to use my own word to protect the

Constituticonal rights.

The Secretary of State is in that position
as the head of the Election Commission.
Right?

MR. MARSHALL: Yes, Your Honor.

THE COURT: To saféguard that right.

MR..MARSHALL: Yes, Your Honor.

THE COURT: And the electronics system

isn't set up. Whose fault is that to receive
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that?

So with that in mind, the Secretary of
State is.chai:man of that body of Election
Commission that grants the hardship because of
the duty of her job being unable to be
fulfilled.

So let me go to number three and just talk
about that in terms of the Constitutional
rights of voters from increasingly large
amounts bf money.

S0 now Qe have the large amounts of money
in the court now with quesfions raised by that
procéss below, Questions that are coming in
in the briefsi 'And the Constitutional rights
of the voters and candidates from these large
amounts of money, which the public purpose is
to respect that large amounts of.money, 1
guess, can be spent and that the righ%'of
#oters.

So that is what actually brings you to
this hardéhip excéption thfough the briefs.

Is that discretionary call thai the
Secrétary of State used on the very problem

created by the lack of ability to communicate
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any other way than your candidate did.
Correct?

MR. MARSHALL: Correct.

THE COURT: I mean I am just geoing to
assume.

MR. MARSHALL: Yes.

THE COURT: I'm not going to assume that
it was right, wrong, or on time at this point,
but just that that's what happened, that can
be stipulated, that can be reviewed.

MR. MARSHALL: Yes, Your Honor.

THE COURT: Bﬁt that's not an easy thing
to review on first impression.

MR. MARSHALL: ©No, Your Homnor.

THE COURT: Except to make a record on it.

I mean that sure is not the fault of

"Justice Benjamin, or Ms. Walker, or anybody,

or the taxpayers, to pick up this plece on
thaf exception, except to say the exception
was granted by that very tribunal.

MR. MARSHALL: Yes, Your Honor.

THE COURT: And they take strong exception
to that.

MR. MARSHALL: They do, Yocur Honor.
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THE COURT: So I didn't mean to drive into
that now, but I keep going back to the issues
that you all have raised in your brief, which
I think are very instructive as to what the
issues are.

So let me just let you finish your ten
minutes because I know you have a much better
organized approach to your position that can
be reviewed than I do.

I wanted to just get that out because the
role that that Election Commission played was
indispensébly intertwined in the record that
was made. here.

MR. MARSHALL: Thaf's right.

THE COURT: In fact almost totally except
for supplements and things that you all have
received in the limited discovery you've been
able to do on this basis.

MR. MARSHALL: Right.

THE COQURT: All right. You may go on,

MR. MARSHALL: Your Honor, I think it is
important to note that the SEC spent four days
working through these issues. Working through

all of these issues. Four days. And spending
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those four days they considered all of the
challenges, all of the issues that were raised
by the Walker Campaign.

They -- and of course as the Ccourt knows,
I mean we're looking at abuse of discretion
standard. That's what we're lcoking at in
terms of these determination.

So really, you know, at the end of this
process, of course, the SEC decided to certify
Justice Beniamin for these public funds.
Really that's not surprising though:

The objections themselves mestly based
upon highly technical issues. And from our
perspective, of course, are factually and
legally unsupported.

To illustrate, the Walker Campaign takes
issue with the application that was filed.

The Walker Campaign says that that application
was filed at 5:09 P.M., and that it was late
because of that. It should have been filed by
five o'clock.

Your Honor, we actually have evidence in
the record it was filed at 4:55. But even

setting that aside, there is nothing in this
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statute that says that that application being
filed at 5:09 results in disqualification,
which is what they're asking for, Which is
what they're asking for.

THE COURT: Well, I think that, you know,
I am not going to make rulings on the bench on
this matter, but I think you made a gocod point
on that.

I mean, I am not geoing to make a —-- but
vou were down here at 8 o'clock the other
night with something, and that's a lot longer
than this courthouse is open. And so I really
don't even see that as being a problem. I'm
not trying to read any discretion in it, but
because that’'s not -~- that just says at the
end of the business day.

And from my understanding of the custom
and practice, thé Secretary of State's 0ffice
has tried to be, and is flexible, about trying
to keep the office open for business during
hours that may be expanded upon for purposes
of the public having an opportunity to file
things in elections. That's my observation.

My observation is that it is open later,
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- 1 it is open earlier, it is just trying to

2 accommodate the short period of time and to

3 encourage candidates to avail themselves of

4 the office when they can. But I read that and
5 I thought you made a point on that.

6 So, go on.

7 MR. MARSHALL: Your Honor, Walker -- the

g Walker Campaign's other challenges really fair
9 no better, especially as 1t pertain to these
10 financial reports.

1i We will show that the Benjamin Campaign

12| filed reports when obligated to do so.
13 There is no dispute in this record that

14 the Benjamin Campaign has disclosed every

15 single penny that he has received. There 1is
16 no dispute in this. They may challenge about
17 the timing of those reports, but there is no
i8 dispute he has disclosed the money he has
19 received.
20 THE COURT: Do you all agree with that?

21 You are not suggesting he is hiding money?
22 MR. RYAN: No, Your Honor.
23 THE COURT: Okay. So it is just the

24 timing of it, and the method, and the amount

.—'/-'\“-‘
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of information, or something.

MR. RYAN:' Yes, Your Honor.

It is failure to follow the -- I don't
mean to interrupt him. But, yes, Your Honor,
we have no information to bhelieve that there
are other monies that Justice Benjamin --

THE COURT: I think that everybody
appreciates the importance of it, is what the
intent of the law is. So, but' I just -- so
that that could be made known puklic. It is
not to shed any aspersions that someone is
hiding something. It is just the formality of
the law and whether or not that was met or
not.

MR. MARSHALL: Yes; Your Honor.

THE COURT: So, go on.

MR. MARSHALL: And Your Honor, the
conclusions that the SEC reached in this case
that Justice Benjamin was in fact qualified is
of course supported by the law in the record.

And further, I believe that the conclusion
is in -- is consistent with those three goals
that we articulated at the very beginning of

this hearing, which is to ensure essential --
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essentially, fairness and openness,

And, you know, in other words, the purpose
of the statute, I believe it is important to
focus on this, is not to create procedurai
pitfalls. It is not to create procedural
pitfalls just for the hope of trying to
disgualify someone.
| The purpose 1s to create transparency and
openness, and alsc a mechanism in order to try
to make these judicial elections a little bit
more fair.

And the statute should be read in that
light.

THE COURT: That's -- but you have to
distinguish that position, in my opinion, as
Mr. Ryan does, that that Hechler case, Brady

versus Hechler, absolutely says that that

filing date is a jurisdicticnal date.

My question is, 1s there anything in any
of these regs that indicates that the dates
and the deadlines are procedural?

MR. MARSHALL: Your Honor, absclutely.
They are not jurisdictional. They are

procedural deadlines because, and if you want
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THE COURT: You think that these are
procedural deadlines?

MR. MARSHALL: I believe they are
procedural deadlines,

THE COURT: 1Is there any caze law out
there --

MR. MARSHALL: ©No cases.

THE COURT: =-- that says that these
election deadlines are procedural?

MR. MARSHALL: The reason that I believe
that they are procedural is at the very
beginning of my outline, the statutory support

says that the SEC may in its discretion either

THE COURT: You know you advise a lot of
clients on these things.

MR. MARSHALL: I do.

THE COURT: And when we're talking about
appeals —-

MR. MARSHALL: Sure.

THE COURT: -- to administrative agencies.
Talking about statute of limitaticns.

MR. MARSHALL: Absolutely.
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THE COURT: We're talking about periods of
review.

MR. MARSHALL: Yes,.

THE COURT: Those are pretty well worn
distinctions in all regards.

MR. MARSHALL: They are.

THE COURT: And so that's all I am asking
for.

MR. MARSHALL: Right.

THE COURT: 1Is there any case indicating
the guidelines on this public financing, not
guidelines, but the authority-of law that this
Secretary promulgates are procedural?

MR. MARSHALL: There are no cases, but
there is T believe statutory authority for the
reasons that I had previously indicated.

THE CCURT: Okay.

MR. MARSHALL: And in fact, there are, of
course, are cases in dealing with other
statutes, for instance, the Human Rights Act
that have held that procedural type statute of
limitations issues are procedural in nature
and can be tolled equitably depending upon the

clrcumstance.
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Really, if you look at the Brady case and
the.line of authority that it cites, just
really deals with these filing deadlines that
the court has been very, very strictly
construed to be jurisdictional in nature.
This is your deadline to get on the ballot.
We need to have some finality with who is
going to be on the ballot. This obvicusly is
different than that.

But, you know, at the end of the day --

THE COURT: You know, I heard one of your
partners argue one time about the 18 year old
right to vote. And it had to do with
something like a disabled individual playing
basketball in West Virginia. I rememper him
arguing that the one thing when it is 18 years
old applies to everybody. It doesn't say
anything about disability or anything, but
there are certain acts and things that just
apply across the board.

And obviously in that Brady case they made
that apply across the board in candidacy
deadlines. And came down and said what, you

know, people might have known or might have
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argued abecut.

MR, MARSHALL: Sure.

THE COURT: But it made it clear to me
some of those distinctions.

Well, you are welcome to keep talking,
except that you have your -- you have a full
pericd of time to take up where Mr. Ryan left
off. BAnd T have interjected myself and
probably thrown you off.

MR. MARSHALL: Judge, actually I was going
te sit down., I was going to defer to my -- 1if
it pleased the Court, I was going to defer Lo
the co-respondent to offer his peace,

MR. RYAN: Your Honor, I will proceed as
the Court likes. If the dialogue is very
informative for the Court, if you want to
interject questions and go rack and forth, T'm
certainly willing --

THE COURT: I just find Mr. Marshall a
good source because he has had, you know,
experience with these things. I just wanted
to get my information out on the record which
is why I started with it. I have a pile here,

I could get enough to make everything I can
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imagine.

Mr. Leslie.

MR. LESLIE: Thank you, Your Honor.

Bob Leslie on behalf of the Secretary of
State and State Athletic Commission, but the
State Election Commission.

I think it is clear that the body of the
statute itself addresses the SEC with
discretion, has been addressed earlier.

Clearly, the language, the plain language
of the statute provides a "may", not a "shall”
when it comes to the certification of a
candidate.

The SEC’s possessed with various options
to factor in appropriate remedies given to
certain circumstances that are presented to
her. And it is able because of the wording of
that particular statute to reserve the most
pecuniary or the most offensive facts in this
particular matter.

THE COURT: What was the last thing you
said?

MR. LESLIE: That the SEC I believe is

available to reserve its most pecuniary remedy
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to have these certification of a candidate for
the most offensive facts in this particular
case.

I don't believe, especlally given the fact
this is a new pilot program that everyone is
trying to figure out, that this particular
matter rises to that level.

As has been stated by Justice Benjamin's
attorney, and I believe at least at this point-
in time, acquiesced to by Ms. Walker's
attorney, this isn't as though Justice
Benjamin is hiding money.

In this particular incident, the SEC came
in utilizing this remedial statute and decided
Lc support the public peolicy by allowing this
pilot program to proceed forward. And ==

THE COURT: What do you mean by that now?

MR. LESLIE: T mean that if you look at
what the purpose of the statute is, which is
to essentially --

THE COURT: You're not saying that the
purpose is to give out the money, are you?

MR. LESLIE: The purpose of the statute is

to take the politics of money cut of the
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judicial race and allow for veters to have --
to have the ability to consider candidates
regardless of financial wherewithal, that
candidates with support can get on the ballot
with an appropriated oppertunity for election.
But in this particular instance, as you

look through this pilot program and the fact
that it is new and there are difficulties, cne

of the things that T think will be developed

THE COURT: What is it that you think that
they're supposed to be doing with this
program?

You summed it up.

What is it that the Secretary's role is in
this program, in your opinion?

MR. LESLIE: Well, the Secretary's role in
this opinion is to serve as a member of the
State Election Commission.

THE COURT: She clearly had a
responsibility to set up electronic filing.
Right?

MR. LESLIE: That would be correct.

THE COURT: That would be number one if
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you were going to receive the deadlines, which
everybody says are deadlines,

MR, LESLIE: As to this particular statute
she serves on the SEC.

THE COURT: She is on that committee that
oversees it. Right?

MR. LESLIE: That's correct.

THE CQURT: She is the Chair of it?

MR. LESLIE: Correct.

THE COURT: Okay. As the Chair of it,
what do you see her --

MR. LESLIE:. She is not the Chair of the
Committee, she is merely a member.

THE CQURT: I thought she was the Chair.

Who is the Chair of that committee?

Oh, Collias. Qkay. Yeah.

T just noticed that all of the e-mails and
everything were going through that office so,
yeah, she is on that.

MR. LESLIE: She does serve on the
Committee, but she is not the Chair.

THE COURT: Does she not preside in the
hearings or --

MR. LESLIE: She had an active role in the
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hearings. And depending on, because you have
tc have a certain quorum, these things are
done very quickly, she did have a very active
role in several of the hearings.

THE COURT: What were you goling to say?

MR. RYAN: Your Honor, I am sorry.
Mr. Leach can clarify, the first day of the
hearing, Mr. Collias and Professor Cardi were
on the phone, and Secretary Tennant was in
person, so I think that they treated her like
the Chairman that day. You may have seen that
in the record.

THE COURT: I saw it in the transcript.

MR. RYAN: Yeah, the transcript.

THE CCURT: Which was long.

MR. RYAN: That's why Mr. Leach, he's
confirming that was —-

THE CCURT: That's when those issues were
first discussed and they were flushed cut.

MR. RYAN: Yes.

THE COURT: It was very helpful. And she
did a very goed job. And it was a very good
record. '

That I can say because I was interested in
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that record that was made and that was her
role.

MR. LESLIE: Yes, sir.

THE COURT: So I don't mean to put you on
the spot because I am not trying to make you
give a definition of what it was that she did
or didn't do, but my point was that that
commission is indispensably intertwinad in
carrying cut the legislative mandate of the
public funding of elections if somebody
qualifies.

MR. LESLIE: That would be correct.

THE CCOURT: That should speak for itself,

Sc, go on. I apologize., You go on.

MR. LESLIE: Well, essentially, with those
limited peints, because I know we're geing to
develop the record further over the rest of
the afterncon or a bit longer, I would go
ahead and concede the floor.

I did want to let you know we believe that
the State Athletic Commission and Hatalie
Tennant --

THE COURT: I confused you because I threw

in that baskethall case that has nothing to do
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with this case and you have been doing a lot
better when I am not doing that.

So the record ought to reflect that you
know exacltly that that is Lhe State Election
Commission.  And I appreciate your remarks.

MR, LESLIE: Thank you again, sir.

THE COURT: 8o while you are con your feet,
could you introduce the man behind you again?
MR. LESLIE: I'm sorry. This is Tim

Leach.

THE COURT: You did.

aAnd just tell me, tell thé record who you
are, because I saw your name all through the
the record and the e-mails.

MR. LEACH; Your Honor, I serve as
Assistant Counsel for the Secretary of State
Tennant.

In that function I am sort of a de facto
advisor to the State Election Commission
because my boss is a member of the Commission.

THE CQURT: OCkay. Did you say something
about a deputy attorney general?

MR. LESLIE: Oh, in this particular matter

to assist me and appear in court, we are
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appointing -- we have appointed Mr. Leach to
serve as a special assistant attorney general.

THE COURT: Okay.

MR. LESLIE: 8o that he has the ability to
appear in court on the record on behalf of his
client.

THE COURT: Thank you very much.

MR. RYAN: Your Honor, if I may, I have
got some placards that I would like to use and
would like to work from the podium, if that's
all right with you.

THE COURT: On your time.

MR. RYAN: Okay. Thank you, Your Honor.

I think it is important the first step now
that we've laid out the issues, we're really
talking about three significant failures.

I think the Court is right, are they
jurisdictional or are they procedural?

I think that it was Mr. Marshall used the
term "the need for finality". That's exactly
right. That's why the statute prescribes the
time periods is to provide that finality.

Let me make sure, just the record is long

and arducus, and I tried to sum up the
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relevant time frames for the Court to move
through this very quickly.

THE COURT{ Let me just label that as your
Exhibit A in this and then go on.

MR. RYAN: Certainly, Your Honor.

THE COURT: Go on.

MR. RYAN: Justice Benjamin files
pre-candidacy papers in February and began
raising money .

THE COURT: Pull that up a 1little bit.

Go on.

MR. RYAN: - Qkay. He began raising through
February, March, April, May. For the purposes
of the Statute, the way it is written, those
are exploratory funds. So at the beginning of
the first of the following month he was
required to file a exploratory report.

Nothing is filed along this path.

MR. MARSHALIL: Your Honor, I don't mean to
interrupt, I can't see that. I don't think I
have ever -- I don't think this was disclosed .
to us. I weould just like to look at it.

THE CQURT: Do you have a little piece of

paper of that?
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MR. RYAN: I do not have a smaller one.
They were just dates. If they're geoing to
object to the dates I can --

THE COURT: Just why -- off-the-record.

{An off-the-record discussion was then
held.)

THE COURT: So you have two different
lines on that certification, one line says
"exploratory", I can see. The other line are
Just different deadlines.

What's the significance of the two sides?

MR. RYAN: Your Honor, these are the
filing deadlines.

THE COURT: On the left hand side?

MR. RYAN: Yes, Your Honor.

The hearing dates and just establishing
the chronology for the Court, and obviously,
for everyone.

And then these are -- this shows when
funds were raised, this shows the Declaration
of Intent, when the filing were made.

THE COURT: But at some point the issues
in this case become intertwined because the

two reporting reguirements cocalesce or
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parallel each other. Correct?

For the different committees when he
beccmes a candidate for public money.

MR. RYAN: Yeah, that's a good point.
Let's go directly to that.

THE COURT: I mean, can I pick that up off
the chart if that's a questicn that the Court
has about the timing that you make in your
brief about when the Candidate Benjamin is
suppesed to file certain things, but he
didn't, and their position that, you know,
they either didn't have to or it was subsumed
by ancther filing?

MR. RYAN: BSure. That's -- we will move
around the date right here. Around the
September 11th.

So we have Justice Benjamin filed his
pre-candidacy papers and he starts raising
meney through the course of Spring, Summer of
2015. He does not file any reports,

He's taken the position that I did not
intend to be a participating candidate at the
time that I was raising those monies. So,

therefore, I had no cobligation to file this
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report in May, June, July, or Auqust,
September 1.

The statute doesn't make that distinction.
Justice Benjamin's people at the meetings, the
SEC meetings, made that distinction.

That doesn't matter because once you file
that Declaration of Intent to Participate, the
statute provides that you have to file your
exploratory report and report all of your
previous contributions as exploratory report.

That didn't happen in September 11th of
2015, when Justice Benijamin filed his
Declaration of Intent. These monies went
completely_unreportedJ That's provided by the
statute.

So given the benefit of the doubt, if
Justice Benjamin wants to take the position
that I raised this money with a different
intent in mind, which frankly, no —-- everyone
at this point, anyone could at this point, if
this is a pilot program and we're setting
precedent, anybody can raise money for the
entire 13 month period and wait until the end

to file their Declaration of Intent and change
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their mind and drop into the pilot program.

THE COURT: Say that -~ .go through that
again.

MR. RYAN: The exploratory contribution
period is important. Justice Benjamin's
position is, I didn't have to make any reports
until I filed my Declaration of Intent.

THE COURT: The exploratory period being
you're just --

MR. RYAN: Testing the waters, raising
money, getting contributions. There is
limitations.

THE COURT: Right.

MR. RYAN: It has to be from individuals
and so much money.

THE COURT: So their position is that they
didn't have to file any of those?

MR. RYAN: Right.

Let's think about how that would apply --

THE COURT: You mean none?

MR. RYAN: None.

THE CQURT: When were they due?

Just in a monthly --

MR. RYAN: They are due once you file
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this, you have to file the éxploratory --

THE COURT: You have those other dates on
there, you have February, March, April.

MR. RYAN: If the statute doesn't -- there
are two arguments here. The statute doesn't
provide for this notion of I changed my mind,

I raised money, at the time I didn't want to

THE CCURT: Were there requisite filing
periods on those exploratory candidacy that
were missed, filings?

MR. RYAN: Yeah. HNone of these were
filed. Nething was filed.

So he raised money in April of 2000 --
April 2015, he had a small fundraiser. May 1,
he should have filed a report of exploratory
contributions.

THE COURT: May 17

Okay. I can see this.

8o your left hand side of the chart is
what you all state is when the reporting
deadlines occurred,

MR. RYAN: Right.

THE COURT: S5So neothing went in?
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MR. RYAN: No. Nothing is filed.

THE COURT: Until the 9-11-157?

MR. RYAN: No. WNo exploratory report is
filed.

THE COURT: Okay.

MR. RYAN: That's when taking him -~
taking their argument at its best on its face,
I didn't have the intent at the time that I
raised this money.

THE COURT: It was just raised at the
Election Commission?

MR. RYAN: Yes, Your Honor.

THE COURT: What was the —-

MR. RYAN: Their argument was that the
facts are, and I will show you why --

THE COURT: Just what's the record show?

MR. RYAN: The record shows that --

THE CQURT: That you all raised the
concern that --

MR. RYAN: That --

THE COURT: ~- the April, May, June, July,
August, September reporting deadlines were not
complied with.

MR. RYAN: Petitioner Walker in her letter
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of February 2nd, pointed this cut to everybody
that Justice Benjamin had not filed any
exploratory reports.

At that point not until February 5,
formally the Justice Benjamin Campaign asked
for a hardship exemption for the electronic
filing issue.

Now let's focus on that because that was
of the Court's concern earlier.

THE COURT: You mean of this year?

MR. RYAN: Yes. We're talking --

THE COURT: Well, you are going way down
the line. I am just trying to get the history .
to his September 11lth, Declaration of Intent
to Participate.

MR. RYAN: Correct.

THE CQURT: That's when they say that
another set of rules aspplies in terms of the
candidate or all to the candidate's ability to
the candidate's responsibility to file?

MR. RYAN: Correct, Yeah. You are right.

So that when he files that Declaration of
Intent he is in the qualifying period.

THE CQOURT: So what does that do, is there

JAO001918
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an argument between the two sides as to what
that gualifying period does to the other
deadlines?

MR. RYAN: Their argument is that the --
that Justice Benjamin, the electronic system
would not allow them to file their exploratory
reports so that's why they did not file in
September 11, 2015,

THE COURT: &So those are all things that
happened after September. That's when those
arguments came in.

MR. RYAN: Right.

THE- COURT: But it didn't have anything to
de with the ones before. |

MR. RYAN: Right. Right.

Their argument is Justice Benjamin did not
have the intent to participate in the pilot
program.

THE COURT: I see.

MR. RYAN: He didn't file those particular
forms.

THE.COURT: But those pre-candidacy
things, those exploratory things, don't have

anything to do with the access to the Public
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Financing, do they?

MR, RYAN: Sure.

THE COURT: What I mean is everyone has to
file those?

MR. RYAN: The pre-candidacy form?

THE COURT: Right.

MR. RYAN: Correct.

THE COURT: That was just something that
wasn't done?

MR. RYAN: No. Wo, he filed a
pre-candidacy form up here.

THE CQURT: The reporting on it, the April
1, May 1, June 1, were they 2ll filed by that
-- by the Benjamin Campaign?

MR. RYAN: No, Your Heonor. They were not’
filed.

- THE COURT: Why isn't that a problem, or

was it a problem? | |

MR. RYAN: It is cur position that it was,
it was a problem,

THE COURT: What did the Secretary say
about -- the Commission say about that?

MR. RYAN: The issue did not come up until

he filed a Declaration of Intent.
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P

1 THE COURT: OQkay.
2 MR. RYAN: Their position in the record,
3 the Justice Benjamin Campaign produced an
4 e-mail, which they indicate states that they
5 were unable to file electronically so they
6 were going to file later,
7 The problem is that doesn't stop them from
8 filing the form, the electronic issue. They
S can mail the form. They could have --
10 THE COURT: That's the -- that's the
11 challenge that the abuse of the discretion of
12 the Secretary and that hardship thing?
13 MR. RYAN: Yeah,
14 The hardship deesn't -- they don't even
15 ask for the hardship until February 5. So
16 we're talking about five months after the
17 filing obligation.
18 THE COURT: Well, the record is complete
19 on that.
20 MR.. RYAN: Right.
21 The one issue that is left out of it and
22 produced in the documents we received in the
23 response of the Freedom of Information Act and
24 were part of the supplemental préduction
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today, is back on Qctober 1, so you have
Justice Benjamin files September 11,
Declaration, he's now in the qualifying
period, so he 1s obligated to now file
qualifying reports on the first of the next
month for all of the contributions that he
received.

He had the form, his campaign staff, and
it is in the preoduction that we supplemented
we received from the Secretary of State's
Qffice, they had the form October 1, 2015.

Mr. Shull who works for the Justice
Benjamin Campaign sent a copy of the form
electronically via e-mail., They could have
submitted the form and submitted the actual
one that the Secretary of State's Office had
provided them via e-mail for the qualifying
period. They just completely ignore tﬁe
exploratory period.

Now, if we think about this is a pilot
program and we want to do this right, if we
allow someone to completely ignore the
exploratory pericd and c¢laim that the reason

sort of after the fact is the online system
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didn't work, everybbdy could ignore the
exploratory period and say, "I changed my mind
and T forgot this because I'm going to file it
by the end." They had the form,

I mean it clearly —— it is in the
production. There 1s a exploratory period and
qualifying period, check a box. 2and they were
able to e-mail that to the Secretary of
State's Office for filing, but they simply
chose not to file any of these, which
eviscerates the entire exploratory period if
there is no filing obligation, there is no
reporting obligation, then what's the point?

Half the statute becomes rendered
completely meaningless. That's an important
fact when we look at the timeline.

We'll talk about some other issues that
Justice Benjamin, Mr. Marshall wants to
overlook, because, you know, frankly, it shows
a complete -- they want to fall back on this
hardship exemption because they missed the
deadline. They frankly just ignored half of
the statute.

Now, Ycur Honor, moving through the
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qualifying period. I have got the black marks
here that requires you to file your gqualifying
contribution report and any other exploratory
funds that may have come in on the first at
the beginning of the month is what the statute
says and file these forms all of the way
through January showing a little bit of mcney,
but he 1is nowhere clear -- close to the
$35,000 that's required.

And literally, and it is on the campaign
finance reports, literally on the 29th and the
30th, so that Friday and Saturday, at the 1lth
hour, the close of the gualifying peried, and
this is why I will say that undoubtedly that
Justice Benjamin recognized the jurisdictional
nature of these deadlines, there is a flood of
money, 25,000 of the 35,000 that was used to
qualify him came in on the last two days.

THE COURT: Well, there is some people
working on that probably, Well, I mean, just
because of the deadlines.

MR. RYAN: That's because the deadlines
matter. That's my point.

That's exactly to say now that they're
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procedural is completely inconsistent with
their own conduct along the way.

Sc February --

THE CQOURT: How long did it take them to
raise that much money?

MR. RYAN: Really over two days, 29th and
30th.

We can -- the list is in the record. And
it is everyone we know.

THE COURT: They called this method the
way to keep the money out of it?

MR. RYAN: Yes, Your Honor.

You know, if we want to look at the people
that donated, it's everybody that contributed
to.all of these races.

THE COURT: I am not going to get into
that.

MR. RYAN: It comes in on the 1llth hour to
the Secretary of State's Office and the State
Election Commission.

February 1, Mr. Justice Benjamin provides
the contributions and the receipts. So the
Secretary of State's Office is litérally

dumped with these 500 receipts and
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contributions, which are very prescriptive.
The requirements for these qualifying
contributions are ¢lear and unequivocal.

This is small, I appreciate it. This is a
talking point.

You have to be —-

THE COURT: This 1s West Virginia Code
3-12-9, I am geoing te label that B.

MR. RYAN: Sure.

THE COURT: Put it in there just to make
the record cn it.

A1l right. Go on.

MR. RYAN:; Thank you, Your Honeor.

Anybody over $25 dollars makes a
qualifying contribution you have to have their
signature, printed name, street address, zip
code, telephone number, occupation, name of
employer., Less than that you don't have to
have the signature and name. You have to have
a statement that's clear and unequivocal what
it has to provide and provide a copy ;igned by
both the ccllector and the contributer.

It is -- it is clear what all of these

have tc provide.
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And the issue, really, whatever those two
or three day hearing was, half of them didn't
have some of this information.

So, literally, on February 1, at 4:47,
they're time stamped in there. There is one
set that came in and Petitioner Walker files
her challenges c¢n the morning of Febrﬁary 2nd.

The flood that came in at the end, the
25,000, she gets the morning of February 2nd
and tries to scrt through all of the
objections and challenges that should be posed
to all of these.

And this gets to the =- we're now moving

to the chroneclogical to the application

certification. This issue of the 4:55 e-mail.

You know, as noted earlier by Mr.
Marshall, the record reflects that Petitioner
Walker received conflicting information about
when this application was received. You know,
it was initially told her it wasn't received
on the 2nd as of 2 o'clock. She was told the
next morning that it had not yet been
recelved.

And T think I understand the issue now

JA001927
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that T got the supplemental production is what
happened, Your Honor, this is an e-mail dated
February 2nd at 6:22 p.m., which is a.follow
on string that Justice Benjamin's Campéign did
not produce in support of their pesition,
which comes from the 4:35 electronics
transmittal of their application for
certification. |

THE COURT: WNow in that packet that came
in today, what 1is that, in packet one or part
two?

MR, RYAN: T think it is in -- I can give
you my copy for easy reference.

THE COURT: Is that an extra one?

MR. RYAN: Yes.

THE COURT: Let me label that as Exhibit
C. That's when -- all right. That will be
Exhibit €. And they have a copy of that.

That's from Darrell Shull. Who is Darrell
Shuli?

MR. RYAN: T don't know if he's the
technical campaign manager.

MR. MARSHALL: He's the campaign

mahager.
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THE CCURT: All right. To Timothy Leach..
Ckay.

MR. RYAN: So the 4:55 e-mail is what they
reply upon to show that the 5:089 stamped copy.

. THE COURT: So this is from the campaign
manager to Secretary of State.

All right.

MR. RYAN: They rely upon the 4:55 e-mail
to show the 5:09 stamp. And that's what the |
Secretary, Madam Secretary took to the State
Election Commission to verify that Justice
Benjamin application been filed on time.

When you read up, what had happened was
Mr. Leach had recognized, or someone had
recognized, that the contributions thal came
flooding in at the end, hundreds of them did
not have actual signatures that's reguired by
the Statute.

And so apparently theie must have been a
scramble or something, so he asked the
guestion to Mr. Shull, "Does the candidate
wish to certify that he has met all of the
requirements of the Code before obtaining the

confirmation signatures?”
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THE COURT: Who asked that?

MR. RYAN: Mr. Leach.

THE COURT: The lawyer.

MR. RYAN: The lawyer.

THE COURT: For the Election Commission?

MR. RYAN: Yes.

THE COURT: And he asked the Campaign
Chairmaﬁ that?

MR. RYAN: VYes.

THE COURT: What did it say?

MR. RYAN: "Please stand by. I am
speaking with legal counsel now."

To me that 1s not -- and I think that

anyone can read into this e-mail contractually

THE COURT: Well, it speaks for itself.

MR. RYAN: Certainly.

THE COURT: I mean, that -- I'll put that
in there.

But your position is?

MR. RYAN: The position is he clearly
revoked if he actually submitted his
application because he recognized that there

was a problem. BSo it isn't timely. Whenever
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it was actually receifed, the facts in this
case we can't say for certain that the 5:09
P.M. document, which the Secretary introduced
at the hearing as the filing is accurate
because it is clear that Mr. Shull on his
behalf, Justice Benjamin's behalf, told Mr.
Leach to stand down., "Please stand by."
Clearly not submitting an application, a sworn
statement.

And that leaves us with really two
realities. He didn't submit it on time
because he clearly made it known that he did
not want that to count. Or two, he didn’'t
meet all of the requirements by the deadline.

I am going to —-- this is another exhibit.
This is the statute, Code section for WV Code
3-12-10.

So they were stuck because they -- because
Justice Benjamin's Campaign waited until the
last minute. We'fe talking about 13 months to
raise and deposit this money. and these
contribution receipts, and they wait until the
literally the 11th hour, 4:55 on the two day

period after the end of the qualifying period.
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They're stuck.

They realize that he has filed a
Declaration ¢f Intent, nobody objects to that.
But the required number of qualifying
contributions he does not have because there
is not signatures on them. He has t¢ have
that by the end of the gualifying pericd.

If the deadlines don't matter, Your Honor,
they would have gone ahead and filed it. They
knew there was a problem. These -- he's
complied with the contribution restrictions of
the Article.

Your Honor, the facts in this case are
indisputable, Justice Benjamin had received
campaign funds from two political action
committees. And frankly, he did not even
return those until a Petitioner Walker's
Campaign called them on it. &nd he actually
returned those.

He hadn't complied with these restrictions
at the time he filed that --

THE COURT: Two political action
committees?

MR. RYAN: Yes,
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During tﬁis period somewhere in one of
these fundraisers --

THE COURT: What were they?

MR. RYAN: One was Friends of Coal.

THE COURT: Friends of Coal?

MR. RYAN: Yeah, I believe it is.

Maryl, if you have it out.

Do you have the names of them?

MS. SATTLER: Well, .I have the exhibit
that shows that the monies was returned.

MR, RYAN: What's that?

MS, SATTLER: It is II, I believe.

MR. RYAN: Your Honor, it was First Energy
Political Action Committee and donated for
$500 on April 17. And the West Virginians for
Coal, $200 on April 28.

THE COURT: That all went back?

MR. RYAN: Way back.

THE COURT: What T mean, it was returned?

MR. RYAN: Yeah.

THE COURT: There wasn't any problem with
that?

MR. RYAN: At the --

THE COURT: I mean he returned that
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money.

MR. RYAN: After he was called upon it at
the time recognizing that he hadn't complied
with the statute.

So the applica%ion for certification that
was filed was not accurate. The sworn
statement that he provided to the Election
Commission, he hadn't complied with all of the
statute. That's why these deadlines matter.
That's why these reporting obligations are
important, so when we get to this point these
issues are all worked out.

THE CQURT: Do you have that document?

MR. RYAN: Sure.

What was the number on the —-

M5. SATTLER; Exhibit II.

THE COURT: Just give it to the Clerk to
mark 1t as D.

MR. RYAN: And finally, has met all other
obligations or requirements of this Article.

The exploratory reporting requirements are
clear. And they're part of Chapter 3 Article
12, They hadn't been met.

So if we accept the 4:55 e-mail, which
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became the 5:09 stamped application for
certification, he still doesn't meet the
statute because if that's when he filed it,
none of these are true. We are not -- the
three most impoertant ones are not in fact
accurate. He did not comply with the statute.

1f we give them time to remedy and a
hardship exemption for the late filing, which
he could have filed months, months in advance,
he still can't meet the reguirements,.

Let's move on to the reason that the
hardship exemption was granted was Professor
Cardi, the member of the State Election
Commission, he read the reporting requirement
to have a catchall. That's what I will call
the Savings Provision.

I put up a poster which will be 3-12-13.

THE COURT: Will be E then.

You have got to mark these things and
whittle them down so they can be, you know,
conformed to paper so somebody can look at
them besides me.

MR. RYAN: Certainly.

THE COURT: I mean you can't put these in
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and they can note objections to whatever, you
know, substance they want. But just so the
record knows what you are talking about.

So, go on.

MR. RYAN: Certainly, Your Honor. TI'll be
happy to supplement first thing Monday.

So everyone recognized that the
exploratory contributions were late and they
recognized that some of the qualifying
contributions came in late.

Professor Cardi of the Election Committee
said, well, {c¢)({(l) allows what essgentially
catchall and allows a candidate to file a
final report that provides for any copies of
any receipts not previously submitted for
exploratory contributions.

Well, really, so you have got.a February
2nd, two days after the qualifying period,
you've got a catchall, you didn't file
something early you can file it then.

The problem of the argument is that they
read this part out of the statute, Your Honor.
The reporting requirement of 3-12-13 require

the participating candidates and certified
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candidate shall comply with this section in
addition to any cther reporting
requirements.

THE COURT: That's where you get into all
of those April, May, June, July, BAugqust and
September?

MR. RYAN: Yeah.

And take their argument at its best,
September, he should have filed.

THE COURT: Right when the intent to
participate came 1in?

MR. RYAN: Yes.

THE COURT: The 9%-11 date?

MR, RYAN: Yes, Your Henor.

This is legal error by the State Election
Commission in their analysis of the decision
to certify the candidate.

THE COURT; TLaw schcol professor.

MR. RYAN: Yes, Ycur Honcr.

THE CCURT: I mean --

MR. RYAN: To his benefit they were on the
phone and he was reading statute.

THE COURT: I am just saying that's who

you mean when you are talking about
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professor.

MR. RYAN: TIndeed. Yes.

S¢, final issue, really, we have talked
about the problems with the application of
certification. We talked about the problems
of the exploratocry report.

THE COURT: You're going to have to --

MR. RYAN: I'm getting to my laét point.

THE COURT: Ycu've got about five minutes
to get to it.

MR. RYAN: Thank you.

The gualifying contributicons. So we had
some come in before February lst. Ms. Walker
filed objections, challenges to those on
February 2. The flood, the $25,000 came in,
they're time stamped into the Secretary of
State's Office at 4:47 on February 1. She
gets them on February Znd. She files her
challenge= on February 3rd.

Yocur Honor, there are hundreds. I think
that the number is 128, it depends. But it is
well in excess of a hundred where there is no
signature.

Going back to that point, there is no
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signature on t
Comﬁission -
THE COURT:
the chairman,
MR. RYAN:
THE COURT:
MR. RYAN:
contributor.
THE COQURT:
MR. RYAN:
Benjamin Campa
THE COURT:
MR. RYAN:
THE COURT:
MR. RYAN:
contribution.
THE COURT:
MR. RYAN:
THE COURT:
MR. RYAN:
THE COURT:
State Election
MR. RYAN:

One -- the

hose. The State Election

Who is supposed to sign those,
or the candidate, or who?

The contributor.

The contributor?

Yeah. The collector and the

Each individual donation?
The argument by the Justice
ign --

Is it written in there?
Yeah.

Okay.

Yezh. It is 3-12-9(b) (2) for

Twenty-five or more.
Contributor signature.

And --
Their argument was =-

Were those challenged in the
Commission?
Yeah.

first day there was a sericus
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challenge. And to use Chairman Collias in
discussing those said, "I mean it is taking
this literally. I think there needs to be a
signature from the contributor and there is
not a signature from the contributor, case
closed. The whole subject wouldn't have been
a matter of one minute discussion to me." Was
his take on these electronic signatures.

Justice Benjamin Campaign argument that
they had a transacticnal I.D. number that was
put in by Paypal or some electronic service.
But the rebuttal argument that the Commission
I think rightly made was --

THE CCQURT: Paypalv?

MR. RYAN: Yes,

THE COURT: They were using Paypal?

MR. RYAN: Yeah. I believe that was
one.

THE COURT: That was their interpretation
that that was the contributor signature?

MR. RYAN: Yes,

But the argument and the rebuttal, I think
it is a very good point because we're talking

about election law is the signature's
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important to verify against the voter I.D.
card, you can't do that with these
transactional's.,

S0 they entertain Ms. Walker's con --
challenge to the contributions on --

THE COURT: How about through Paypal?

I mean, can they go back through Paypal
and verify the signature?

MR. RYAN: There is a lot of discussion
about whether you can deo that or not or
whether you could actually find that person,

I think that the point that ultimate --

THE COURT: The whole thing is time is of
the essence of all of these things.

This case is time of the essence, .the
distribution of funds is time of the essence,
the lack of distribution of funds is time of
the essence, the candidacy.

There is only, what, a hundred and some
days between -—-

MR. RYAN: Right.

THE COURT: —- January 31 and the time we
select a supreme court justice in May.

MR. RYAN: You are absolutely right, Your
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Hener., It's whether the deadlines matter.

There are thirteen months in this
potential gualifying peried. Justice Benjamin
waited until the very last day, literally the
very last day to flocd in his money.

The last point is, so Ms., Walker gets
these 365 contributions that come in on the
last day, she files an objection pointing out
the deficiencies, she included the signature
issue.

The Election Commission refused to hear
her challenge because she filled out the form
that they had provided, but they claim,

Secretary Tennant claimed that her

representative was told that he needed to

bring an actual copy of the contribution.
That the Secretary of State's 0Office and State
Election Commission have.

So they refused to hear any of her
objections, her challenges to those
contributions that came in on January 29 and
30, many of which, and T think they're Exhibit
R, or Exhibit U, a hundred, over a hundred

have no signature on it.
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So we're now in a situation where we have
a certified candidate for State Supreme Court
and they've authorized the $5OD,OOO. And did
not even entertain the challenge to the
contributions which did net have a signature.

T will point out, Your Honor, that it is
not Petitioner Walker's obligation t¢ ensure
that Justice Benjamin complied with the
statute,

The Code section, and I den’t want to get
another billboard out, we have got enough,
says that the Secretary of State has to make
this analysis and representations toc the State
Election Commission. She tried to essentially
shift all of her duty to a challenger. And
that's not -- that's, frankly, not Petitioner
Walker's job. That's the Secretary of State's
job. And --

THE COURT: To investigate it?

MR. RYAN: Right.

They have to review the forms
independently. And that wasn't done in this
particular case for the signature issue.

THE COURT: But they're the ones that
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accepted the electronic —-- the Paypal.

MR. RYAN: Yes.

THE COURT: And then put the burden on the
challenger?

MR. RYAN: Yes, Your Honor.

THE COURT: To verify it?

MR. RYAN: Yes. That's exactly what
happened here.

That's just, you know, -- you know, from a
due process standpoint, that just can't be the
case. That the Secretary of State's Office
can simply stand back and rely upon a
petitioner tec file a challenge. It is not how
the processes work. It was not intended to be
an adversarial. She recognizes a problem, she
can file a challenge.

We're here in part because of a-lot of
these issues -~

THE COURT: Well, you know, I raised this
before Mr. Special Attorney General. I mean I
raised it before about the Secretary of
State's indispensable intertwined position in
administering this, this public financing,

getting it through, and the cobligation of the
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office to sef up and do it.

.So you have twc things, one as being
essentially a judge of the facts on the
Election Commigssicn on whether it was done
fairly and legally, and another having the job
to do it. And that's the peculiar position
that your client has been in through cut this.
And so therein lies the record, for better or
for worse. That 1s, that type of call was
made by the Secretary cn the filing and the
signatures.

MR. LESLIE: Your Honor, if I may, and I
don't mean to interrupt. I will say this,
that the statute itself allows for the payment
of funds electronically. And the --

THE COURT: What about the signature?

MR. LESLIE: It doesa't define what a
signature is.

THE COURT: The Secretary made that call
== I mean the Commission made that c¢all that
those qualified as heing signed.

MR. LESLIE: Because there is an
individually identifiable tracking or routing

number on those payments, and so it is -- you
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do have an ébility to make a determination as
to where they come from.

THE COURT: But that was by the Secretary
put on the challenger.

MR. LESLIE: Yes,.

THE COURT: To make that determination.

And so the bottom of it 1s for all of the
purposes Lhat we read into the Act, that

bottom line ability to make that challenge is

left up to the challenger in a situation where

the Secretary has made a discretionary call

that that type of filing is -- no guestion

that it i1s more cumbersome to do that. I mean

as opposed to going in to getting the

documents signed. But the record will speak.

I mean there is no guestion akout what was

done.

MR. RYAN: Your Honor, yeah.

THE COURT: Everything can be stipulated
to.

MR. RYAN: Certainly.

I think that the Commission --

THE COQURT: Public can hear it.

MR. RYAN: Certainly.
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The Commission’s discomfort with this
electronic signature approach was clear. I
think that Chairman Cellias, and I was quoting
him, did not think that that worked.

The point is nobody even passed on this.
They didn't z2llow Petitioner Walker's
challenge to stand becaiuse she filed her
challenge on February 3rd, after receiving 365
contribution receipts, most of which don't
have a signature, the day before.

You know, frankly, you think of the
purpose, the signature has to be required.
And if we're talking abdut transparency and
we're talking about ensuring these are
registered voters in West Virginia, you have
to have a signature to do that.

I have got other points to make --

THE CCURT: I think the State Legislature
passed a law requiring more I.D. for voter
registration.

I think that the House of Delegates just
passed that this week requiring an additional
aspect of identification to prove to voter's

registration that somebody is eligible to
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vote. I could be wrong.

But there is no doubt that the question of
authenticity is on everybody's mind. However
that is satisfied, whether you walk into the
precinct with nothing in ycur pocket or you
walk in with six I.D.'s.

The question of authenticity, whether it
is Paypal or signatures, is on everybody's
mind.

MR. RYAN: That question wasn't answered
last week at the State Election Commission.
They didn't even pass on the challenges made
to the 365 contributions that came in on the
last hours. Nobody has made any decisions on
those.

I have other points to make but I've taken
up encugh time.

THE CQURT: Let Mr. Marshall make his and
then we have got to move on.

We will just put the record in.

MR. MARSHALL: For the sake of immediacy,
I am going to talk about these gualifying
contributions first.

THE COURT: Leave that up here sc he can
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use those, please. Just on that statute.

MR. MARSHALL: That's fiﬁe. Thank you.

THE CQURT: 3-12-9.

MR. MARSHALL: Right.

So the statute requires that Justice
Benjamin raise more than 500 contributions of
not more than one, but not -- I am sorry not
less than one, but not more than $100. He did
that.

He supplied that information to the
Secretary of State. It was supplied to the
Walker Campaign.

The Walker Campaign filed hundreds upon
hundreds upon hundreds of challenges.

These challenge forms, Your Honor, they're
written in the record, have all sorts of
different challenges, not just signatures.

They challenged that people were -- were |
not on the voter registration rules. For
instance, they challenged Tim Miley. They
challenged a contribution from Justice Davis'
mother. That they were not ¢n the -- they
were not registered voters.

It was literally just a -- 1f you want to
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think about --

THE COURT: They challenged whether
Justice Davis was a registered voter?

MR, MARSHALL: Her mother.

TEE COURT: Her mother. Ckay.

MR, MARSHALL: It was literally, if you
could just think about, put this in the
context of a trial, but a shotgun approach,
where you are just throwing out every single
challenge that ycu can possibly think of.

THE COURT: When did this come in, what
was the date of these challenges?

The thing ended on what date to get the
meney for the public funds?

MR. MARSHALL: I believe the challenges
came in on the 3rd and the 4th, and sewveral
other days after that.

THE COURT: When did they come in?

MR. RYAN: Your Honor, Ms. Walker filed a
group, I think it is a 154, on February Znd.

THEE CQURT: CQkay.

MR. RYBN: Those were to the contribution
that had been made prior to that 29%th, 30th

weekend.
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The contributicon ferms for that 2%th, 30th
weekend weren't available.to her until
February 2nd.

THE COURT: ©Okay. I mean I think that the
point is that there were a whole lot of
challenges with a whole lot of different.
challenges coming in at a very short period of
time right around the beginning of February.

MR. MARSHALL: There were. I agree with
that.

THE COURT: And it was probably
overwhelming.

I mean, what -- I don't know overwhelming.
I mean it was a lct of information and a lot
of challenges for anybody to digest whether
they researched it or not, whether 1t was on
Paypal or not. It was just a lect of
challenges because of the nature of the small
contributicn required by the Act.

MR. MARSHALL: Here is the process, Your
Honor. There is actually a two process in
terms of dealing with these challenges.

Number one, somebody can challenge them.

And you can say, look, you know, the person
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can come and challenge them and say these do
not meet the statutory definition.

The second step is the -- actually the
Secretary of State geces through and there is a
sampling process where Lhey review the
contributions to determine if in fact the
reguirements were met.

The Walker Campaign was told, look, the
Secretary of State is not going to do your job
and carry your water on all of your
objecticns. There were a lot of them, tons of
them.

Imagine if someone to come to the Court
and say these are my objections, I would like
you to supply the evidence and also supply the
argument for why my objsections should be
sustained.

In fact, there was I think a pretty
pertinent exchange in the record about this
very issue. Secretary Tennant asked the
representative of the Walker Campaign about
these challenges, "Do you have any evidence of
these?"” And Mr. Reidy said, "Only what was

submitted.” A&And --
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THE COURT: I read that.

MR. MARSHALL: Secretary —-

THE CQURT: - T mean I read that whole
colloqﬁy. That should be in the record.

MR, MARSHALL: Tt is in the record.

THE COURT: What is your point about that?

MR, MARSHALL: My point 1s that they had
the opportunity to support to supply evidence.

THE COURT: You feel that they waived
that?

MR. MARSHALL: They waived the argument by
not supporting -- the SEC was there, everybody
was in the room ready to hear their evidence

and hear their argument about why these

contributions —--—
THE CQURT: I mean, so ——- I deon't know
that they —— I don't see how you can dispute

that record.

MR. MARSHALL: No.

THE COURT: The point is though that
whoever had that responsibility, whether it
was the Secretary taking the Paypal things or
the Walker Campaign developing the challenges,

it was that practical aspect of this was very
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difficult because of the voluminous nature of
it to produce evidence and have evidence,
which, again, goes to the difficulty that the
Secretary of State and the Commission faced in
that shoft éeriod of time with the invelvement
of bbth of the Election Commissionrand the
Secretary of State's Office in this, what has
become a million dollar public financing
process for this one Supreme Court race.

MR. MARSHALL: Right.

THE COURT: So, you know.

I mean, which is almost ironic for a
statute to ke set up to try to limit the
amount of moﬁey and all your constitution
arguments and the taxpayers through this
process putting a millicn dollérs into one
Supreme Court seat.

Not withstanding that irony, I can
appreciate what you said.

S0 the record shows that they didn't make
any mere objections than what they did.

MR. MARSHALL: The fact that they did not.

And right now there 1s not anything in the

record to indicate -- I don't know if you were
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listening to counsel, but at some point he
said there were more than two hundred or

hundreds of these that didn't have signatures.

At another point he said maybe there were a

hundred.

There is nothing in the record because
nobody made that record, they did not make
that record as to exactly what is what in
terms of what they believe are not qualifying
contributions and what are not, or what are.

And so the point is, Your Honor, that they
had the opportunity to raise all of these
issues, the SEC was there, they didn't.

That's pretty fatal to this type of argument,

Additionally, there is also a practical

- consideration. Had they been able to

successfﬁlly challenge certain contributions,
the Benjamin Campaign under the statute, and
consistent with the remedial nature of it,
could have gone out and collected additional
contributions in order to fix those that had
-— that had some type of issue.

‘Again, the idea here i1s not to create

these pitfalls, but to make sure that the

3
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process is open, transparent. 2And if somebedy
qualifies to go ahead and make sure that they
have ~- that they receiﬁe the funding that
they are entitled to.

So that's the contribution issue. &nd I
started there because that's where we left
off.

Eut in terms of the other issues that weré
raised, we have already addressed the
application. I don't think that there really
is much more that needs to be said about that.
It was filed on time. The SEC found that it
was filed on time. |

The only other thing that the Walker
Campaign has really focused on are these —- I
am going to borrow his board, if that's okay.
Are these reports.

Youlhave — and it was a little bit
confusing to me just listening to it, but
there are essentially two types of monthly
reports,

You have a monthly -- you have a
exploratory report or a monthly qualifying

report, depénding upon where you are in the
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process.
The Walker Campaign claims that Justice

Benjamin was obligated to make these what are

called exploratory reports during this period

of time.
THE COURT: Dé you take exception to that?
MR. MARSHALL: We do indeed.
The reason for that is you do not have to
start out in the pilot program. You can just

be a traditional candidate and raise money.

‘"There is nothing that prohibits you from doing

that.

THE COURT: But if you -- okay. Got
you.

MR. MARSHALL: So there was some
implication that maybe you could try toc gain
this”system and say, well, I am not
participating and just wait until the very end
of the process. I mean --

THE COURT: Their position is that the
campaign didn't file any of those reports from
April to September.

‘MR. MARSHALL: During this pericd of'time

there was no need to file them because he
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wasn't -- he wasn't intending on participating
in the program.

THE COURT: Doesn't that apply to all
candidates?

MR. MARSHALL: No.

THE COURT: Just those participating?

MR.-MARSHALL: Just those participating.

THE COURT: Is that your position?

MR. RYAN: Your Honor, the statute doesn't
say that. They made the argument on the
record, it doesn't say that you can opt in and
out. The result is-illogicali

THE COURT: But I am just asking you where
-- so your position is -- let me ask, your
position is that doesn't apply to someone
that's in the Public Financing Program?

MR. MARSHALL: The Walker Campaign didn't
file any of these reports because she was —-
she is not participating.

THE COURT: In what?

MR. MARSHALL: In this pilot program.

The only reason you have to file the
reports is if you are participating in the

rilot program.
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THE COURT: Doesn't avery candidate file
those?

Doesn't everybody?

No candidate, justAthose?

MR. MARSHALL: Yes,

THE COURT: So that statute that says
report deadlines, where does it say who
participates in that?

MR. MARSHALL: It is in the definitions.

THE COURT: Your partner has that.

MR. MARSHALL: The only person that has to
file exploratory --

THE COURT: Can I see the statute just on
that? |

MR, MARSHALYL: Yes, Your Honor.

THE COURT: Just on that reporting

deadline.

‘MR. MARSHALL: That's it.

THE COURT: Which one?

MR. MARSHALL: Right here, reporting
requirements.

THE COURT: Reporting requirements.

MR. MARSHALL: The first two.

THE COURT: Their position. is that the
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participating candidates in this, in this
filing deadlines are those on the Public
Campaign Financing Program.

Where does counsel for Ms. Walker get any
different than that?

It is right under the section that says,

"Public -- Public Campaign Financing Pilot

Program". And then it says under that,

"Reporting Reguirement”™.

‘MR. RYAN: Certainly, Your Honor.

The point is --

THE COURT: I mean how do you extend that
to someone that's not in that pfogram?

MR. RYAN: There is no mechanism to

~ formally declare yourself in the program.

Everybody could make-this decision, I
didn't -- nc one would have to participate in
the exploratory program until they file the
Declaration of Intent.

THE CCURT: Nobody would what?

MR. RYAN: Ncbhody would have ﬁo file
anything.

THE COURT: That's what he is saying.

MR. RYAN: Right.
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So, therefore, you would have to
essentially void the entire exploratory
period.

THE COURT: It doesn't say that they have
to file it. TIf they are not in the program.

MR. RYAN: That's why I circled September
11.

Even if he didn't ﬁave ta file, April,
May, June, he had to file them as of October 1
and recover all of the exploratory.

TEE COURT: Well, I mean, that -- because
the affidavit or the certification from
Justice Benjamin came in right around, what,
September ilth?

MR. RYAﬁ: Yes.

THE COURT: So their position is it was
Septémber li -- the October -- just the
October one. Rightz

MR.‘RYAN: In Octoker, again, if we want
to accept the argument that you don't —-

THE COURT: By September and October?

MR. RYAN: By OCctober 1, he woula have to
file a exploratory report claiming all of this

money that was collected. That didn't happen.
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THE COURT: September and OctoBer?

MR. RYAN: Yes.

THE COURT: Right. That's what =-- that's
your point. You are going to make that ==~
yeah, I meaﬁ, I don't see where that would
apply that they would need to do all of those
things, except September and October.

MR, RYAN: If we want to accept the notion
that -he can change his mind --

THE COURT; I mean I am not making the law

up here on the bench, but I'm trying to see if

it says Supreme Court of Appeals Public

Financing Program by your interpretation,
everybody that didn't ge in that program, that
ever thought about going into that program,
would have to file.

2nd this section cof the Cecde says, "Public
ruﬁning for the Supreme Court Public Campaign
Financing Pilot Program".

So my point 1is since that is the title of
the Code section under electicns, and you have
got people running for everything from
surveyor to president on the ballot, I don't

think that anybody from surveyor to president
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would consider themselves controlled by a
section of the Code that says, "Supreme Court
of Appeals Public Campaign Finance Pilot
Program". But, that'é why I asked you at the
beginning of your argument at some point in --
at some point those responsibilities §f a
candidate who is not participating in the
program, and that responsibility of a
candidate for Supreme Court who is
participating in the program, mesht And they
look like they do on Septémber 11th when the
Justice files his intent to go intc that
program. And thep it triggers all of the
reporting requirements.

MR. RYAN: Including a report that would
reflect all of the monies that had been filed
before.

THE COURT: I mean I would say that. So I
read the briefs. They disagree with that.

But, I mean, you know, but those Acts say
what they say and they're interpreted
according to how they are, you know,
interpreted.

But, go on.
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At least I am on the same chart and I'm
looking at the same thing.

So why don't you describe why you feel
that September and Qctober report, October and
November, really, on the left hand deadlines,
on those general reporting deadlines,
shouldn't disclese to the public all of the
money that has been raised previously.

MR. MARSHALL: Sure.

THE COURT: Since 6ne seeks torparticipate
in that public financing process.

| MR. MARSHALL: Sure.

It is Just the statute says it.

lIt says, the statute, the applicable
statute, we have it ri@ht there. I believe it
is 3-12-13. It says, "During the exploratory
and qualifying periods, a participating
candidate or his or her financial agent shall
submit on the first of each month a feport of
all exploratory and qualifyingrconﬁributions,
along with their receipts and an accounting of
-all the obligations received during the |
immediately proceeding month.™

And so there is nothing that says —-
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they're trying to read this into the statute,
that says, okay, well, here you didn't have
any intent to participate, now you have -- you
want to go into the program, now you have got
go pack ang --

THE COURT: Get it all,

MR. MARSHALL: Get it all.

Now, as a practical matter, Justice
Benjamin did do that. He did that. He filed
a final report, a summary report, which
captured‘all'of this. And during this entire
period of time, this period ofrtime, he is

doing reports. The reports that he has to do,

which are these gqualifying contribution

reports.’

S0 he is disclosing all -- every penny
that he has raised.

The fact of the matter is, talk about —-
the Walker‘Campaign keeps on talking about the
statutes, but the statute says -- what the
statute Says is, "You have to report what you
raise in the month prioi in raising
exploratdry cdntributions in the month prior."

There is nothing to report.
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So the Benjamin Campaiqn, in fact, did
comply with all of these reporting
obligations.

Let's move on to the last issue we haven't
addressed, which is the —-- what I call the
kind of final report or the summary
exploratory report. The thing that is filed

down here that reports essentially everything

that was receiﬁed.

Now the argument here is that the Benjamin
Campalgn should have filed that on the 2nd and
that the Walker Campaign -- I am sorry. And
that'SEC‘did not have the discretion to grant
him a hardship exemption.

The Court is aware that, and I don't think
that it is disputed in the record, that the
electronic‘filing system was not set up in
such a way as to allow him to file that
report.

THE COﬁRT: Which report was that?

MR. MARSHALL:‘ This is his final report.

THE COURT: Final report dated, when was
this?

MR. MARSHALL: It was filed on the Sth, I
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"helieve.

THE COURT: Of?

MR. MARSHALL: February.

THE COURT: Okay.

MR. MARSHALL: And the argument here is
that, they'make, is that, well, the hardship
exemption only allows you to extend or to
change the -manner. It doesn't give you any
type of discretion to alte£ the time.

Now, the statute itself allows the SEC in
its discretion.ﬁo grant an exemption,

THE COURT: - How much time was it past the

MR. MARSHALL: They gave him until the
10th to get the report in, he filed it on the
oth.

THE COURT: The Sth. So your point was
that —-- your poiht was that -- their point was
there wasn't discretion to give him the time?

MR. MARSHALL: Right.

THE COURT: But the method in which the
filing took place.

MR. MARSHALL: That's right.

What you have to do is look back'at the

JAQO1967
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law.

The law is, this is West Virginia{ there
is authority on this, cited in our brief, that
agencies have the powefs that are necessary to
effectuate the intent of the statute.

This ié Walker, strangely enough, Walker
decision, which is cited in our brief, Walker

v. West Virginia Ethics Commission. But the

‘quote is, "Certain circumstances in which an

agency may perform a function that is implied,
but not specifically permitted by statute."

End it essentially is recognition that
theré are these circumstances out there where
~- I mean, it just doeén't make any sense, you
give them -- Qeah, you can file it this way,
but we're not set up, you don't give them
encough time to file it.

I mean there are implied, if you want to
think about it, there are implied ability for
the SEC to, of course, to give extension of.
time to givé the statute meaning.

If you just grant somecne a hardship
exceptioﬁ on the manner of filing --

THE COURT: You're not really helping them
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on their hardship.

MR. MARSHALL: Exactly. The statute is
irrelevant.

THE COURT: Let me Jjust ask you about
that;

Why do you think that the Commission would
have a discretion to do that?

Why wouldn't the Commission if they had
the discretion to grant -- I mean, if somebody
believes that, that that computer situation
was just an inadvertent‘technologiqal'problem
that was out of everybody's control, and that
as a result of that they're going t¢ give
somebody the benefit of filing alternatively,’
even though the sgtatute fequires electronic
filing. Yomebody believes that. Circuit
judge believes it, supreme court believes it,
public believes it. Then why wouldn't that
discretion apply to extending the deadline, as
Mr..Marshall says, to allow that hardship if

that is the -- if that's the decision to

dinclude the ability to file in paper or

otherwise to comply with the process that

takes longer than shorter?

JAD01969




T

10

11

12

13

14

15

16

- 17

18

19

20

21

22

23

24

Page 107 of 120

MR. RYAN: Certainly, Your Honor.

‘Well, first off, that's not the facts in
this case.

Justice Benjamin's own exhibit from the
hearing shows as early as October they knew of
this problém with the filing. So we're not
talking ébout an extension.

THE CCURT: Okay. You can argue that in
your ending, but just on the discretionary
error or not that the Commission made.

His position is there wasn't any error in
the ‘discretion because it was a hardship.

The hardship was caused by an. inadvertent
computer problem on a first time program that
was out of everybody's control. Couldn't get
the best computer person in the world to get
in‘tﬁere and fix it. The other campaign made
alternative ways to file it early, and
therefore, it was an abuse of discretion for
the Commission to extend the time on the
filing for this alternative methodology.

MR. RYAN: Your Honor, we don't dispute,
again, our argument 1s that hardship exemption

does not apply.
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It Qas officially applied for by e-mail on
February 5, that's a Friday, to be filed.
before the February 10th -- excuse me,
February 10th meeting.

Certainly, understand it to impliqitly_has
to accept the fact that physically filing the
form, and they filed by the 8th.

So, if in fact the hardship exemption
should have applied, which it didn't, the fact
that they granted it oﬁ February 5, and the
reports were filed on February, we're not
quibbling about this weekend in order to
physically file the form., We're claiming it
wasn't a matter of simply the electronic form
by the time it became an issue in February 5.
But this-—— the fact that it took over the
weekend, thét they didn't physically turn
around and file the form on February 5, we're.
not - tﬁat‘s,not part of our argument.

THE COURT: What is?

MR. RYAN: That the hardship, the
electronic issue was known. They could
forgive it, but the form still has to be filed

timely.
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And I guess he was Chairman Cellias —-

THE COURT: I see what you are saying.

MR. RYAN: He actually said, "We don't
even know if we have authority to do it, but
we just did it." They deemed it timely.

The records that produce the exhibit to

the transcript by Justice Benjamin's Campaign

show that by October they knew of this

- electronic issue. Everybody had been alerted

to 1t.

Now I already pointed out a document
showed that they submitted one‘by e-mail and
they.just didn't do it. They aidn;t bother to
follow with the others. But, so.we're not
talking about an exemption from February 5 to
February 8, we're talking about the hardship
exemption, the application of hardship
exemption from mid-October, at best, to
February 5. And that's not in the statute.
That's just not there. It is for the
electronic filing. It is not for a form of
exemption. |

THE COURT: All right. Lét Mr; Marshall

get back on this because he has got more time.
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Go on.

MR. MARSHALL: Well, Your Honoxr, I am
going to be wrapping up here very shortly.

THE COURT: Go right to it.

MR. MARSHALL: The couple final points I

‘would like to make before I pass the floor is

that it is, like I said at the very beginning
of éll of this, what we're dealing with here,
we're fighting about financial reports.

Under the statute,,the SEC has the
discretion or not to assess a civil penalty.

Justice Benjamin, his campaign, complied
with these financial reporting obligations.
There is no question that all of tﬁe reports
and all of the monies have been disclosed. No
éuestion about that. |

THE COURT: Do you know where the monies
come from exactly, this public financing?

MR, MARSHALL: The ;_

THE COURT: No, the public financing.

MR. MARSHALL: I do know actually. I can
get you the statute real quickly.

There is a series of sources. I can pass

it tc Your Honor.
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(The document was then handed to the
Court.)

THE COﬁRT: So, I mean, what is the
Purchasing Card Administration Fund, just a
fund?

MR. MARSHALL: (Nodded head. )

THE COURT: Purchasing Card Administration

"Fund. That's where it comes from?

MR. MABSHALL:, {Nodded head.)

‘THE COURT: Okay. Thank you very much.

Go on.

MR. MARSHALL: The Walker Campaign
obviously érgues that it is disqualification,
that's just not the law here.

And for other violations it is not instant
disqualification. There is a lot of
discretion in the statute becausq there is a
lot of reporting obligations.

The Walker Campaign has not made one
financial report, nobody knows how much money
she has raised or how much money she has
spent. That's just the nature cf the duality
of this system. But the Benjamin Campaign

has, has made these reports.
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Not only that, Benjamin Campaign has met

‘that definition raised, as found by the SEC,

500 gqualifying contributicns. And thére is no
record, unfortunately, that was made below to
rebut that. And it is a difficult position to
be in sitting as appellate judge, esséntially,
which is no fecord. And that was thé Walker
Campéign, they should have made a record, they
didn't.

THE COURT: What about the Walker Campaign
disqlosures?

He says you all never filed any forms.

MR. RYAN: You're right, Your Honor, she's

not a participating candidate. For the
reasons that —--

THE CQURT: When is the form due{ March
1st?

MR. RYAN: I think it's the last Saturday
pf‘March. I think March Z25th.

THE'COURT: Last Saturday in March?

MR, RYAN: I believe so0.

MR. MARSHALL: Even if a record had been
made --

THE COURT: I won't call either of you for

JA001975




P

//—-“"

10

11

12

13

14

15

16

17

-.18

19

20

21

22

23

24

Page 113 of 120

advice, but just curiocus.

All right. Do you want to close?

"MR. MARSHALL: I was going to pass.

THE CQURT: Please.

And then, you know, we'wve gone on for a
couple hours. That's great.

MR. LESLIE: I'm assuming based upon your
quesfion that what your intent would be is for
a summation at thié point in time.-

THE COURT: I think that would be good.

-And then --

MR. LESLIE: What I could easily do is
allow Mr. Ryan to go ahead and deliver his
summation and Justice Benjamin's camp to do
the same and deliver mine. But I don't think
—— I think that the Benjamin's counsel,
Justice Benjamin's counsel has done a fine job
of pfesenting the issues that appear,
especially when you go back through and see
that, you know, reporting requirements,
although that was a high point, and wanted to
point that -out, once that became a
participating candidate, reports seem to have

been filed.
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THE COURT: Thank you very much. I
appreciate your participation.

.And the participation of Special Attorney
General to add some context to the record.

All fight. You can wrap it up.

MR. RYAN: Certainly.

A couple of points on the discretion,
that's not in the statute.

The discretionrthat Mr. Marshall cited to
you deals with the revocation. The
qualification or certification is a
ministerial act. Any participating candidate
shall meet all of those requiréments, Your
Honor. It doesn't allow for discretion.

And fhét's really the point of the Brady
v. Hechler in that line of caées, because once
we introduce discretion into this area of
<:am.pa'1ign-finance,r it is going to be open to
all sorts of challenges down the road. We

cannot get the pilot program started off in

this matter.

We address the issue the Petitioner Walker
has with the exemptions in their application

here. You can't use an-electronic exemption
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to give a four month extension,

Mr. Marshall made a point about what are
we fighting about, these are not financial
reports. We're talking about a half million
dellars into a judiciai race. That's simply
more than a finaﬁcial report.

We're talking about f£¢ollowing the rules
that were clearly prescribed by the
Legislature in this matter.

I want to address briefly a couple

arguments made in the briefs filed by Justice

Benijamin.

_The gtanding argument, Petitioner Walker
is a candidate for Supreme Court. I don't
know how anyone that is'now facing $500,000 of
rnonies that she believes were improperly
certified to another candidate doesn't have
standing teo bring this challenge.

The timely filing of the appli;ation, I
think we addressed that. It's not even clear
from the best of the record, when the
application was filed, but we do know that it
was filed Qhen they said it was filed, it was

inaccurate at the time.
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The exploratory arguments we talked about.
And finally, the wailver argument, Your
Honor. You know, Exhibit -- I think it is --
I think it is U or R, Actually, it is U, it

is four inches thick. Petitioner Walker
filled out all the petition contribution
challenge forms. She marked specific reasons
to challenge each of the contributions that
flooded in on the last two days of the
qualifying period,.

The only reason that the State Election

Commissgsion didn't hear any of those challenges

“i4 because she didn't print out the piece of

-

paper that they had in their possession.

‘We certainly don't want to get a standard
now whepe we are going o preclude a
challenger if we're going to depend on them in
this process to héve to provide the State
Election_Commission documents, which are in
the éecretary of State's control. It simply
can't be that way. That's all sorts of due
process problems.

They.have a form, she filled it out. It

wasn't a blanket objeétion, she literally
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picked the reasons and wrote it in there.

So the fact that they want to rely upon
that waiver argument is just of no moment.

Finally, Your Honor, we‘re'talking about a
serious pilot program, we're talking about
very serious issues, and very much appreciate
the Court taking so much time to indulge us.

'This can't be horseshoces or hand grenades,
Your Honor, this has to be done right and has
to be done by the rules. This will set the
standard how this program is pdtentially
rolled outgoing forward.

We can't give Justice Benjamin an A for
effort, he has to feollow the rﬁlesras
everybody else. And he has to comply with the
statute.

It can't be lost that he waited until the
verf last minute to file all of these
contributions and the réceipts. He was the
one with all of the problems. He had thirteen
months to make this process work, and it could
have worked if he didn't wait until the very
last minute. Do not give him a pass because

it will set the precedent for allowing others
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excuses down the road.

The discretion that Mr. Marshall is
talking about is a dangerous, dangercus road
when we're talking about campaign
contributions and campaign finénciﬁg. It's a
road we don't want to go down. ﬁe should
start the path off right out of the gates.

‘ Thank you, Your Honor.

THE COURT: All right. Let me see, if I
can, counsel up here atlthe bench.

(A bench conference was then held
off-the-record.}

THE COCURT: All right. Thank vyou.

What I‘said to counsel basically up at the

bench, and I said it in a letter that's been

made a part of the court file, is that counsel

will label all of the exhibits and come in
Monday. |

They will deliver to the Court on Monday
at noon proposed findings of fact and
conclusions.

And I will take the respongibility with
the Clerk's Office to see that all of this is.

part of the record.
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And within the next couple of days after
that I will get out a ruling.

I'il revieﬁ it and try to make sure that
it is consistent with the record and then
notify counsel that it is out.

Thank you very much.

MR. RYAN: Thank you, Your Honor.
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STATE OF WEST VIRGINIA

COUNTY OF KANAWHA, to-wit:

I, Natalie Wandling, a Certified Court Reporter and
a Notary Public within and for the County and State
aforesaid, duly commissioned and gqualified, do hereby
certify that the foregoing proceedings were duly téken by
me and before me at the time and the place and for the
purpose specified in the caption hereof.

I do further certify that the said proceedings were
taken by me in shorthand and thereafter reduced to
computer—-aided transCription;

IN WITNESS WHEREQCF, I have hereunto subscr%bed my

name this 8th day of March, 2016.

e wwéé,;@

4

NATALIE WANDLING
CERTIFIED COURT REPORTER
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PLAINTIFF’S /4

BENJAMIN’S ATTEMPT AT CERTIFICATION i ™"

g
=3
April 1, 2015 &
315 EC Report Deadline
x>
E?
May 1, 2015
4/15 EC Report Deadline
5
June 1, 2015 =
5115 EC Report Deadline
G
=]
July 1, 2015 ©
6/15 EC Report Deadline
1=
=

August 1, 2015
715 EC Report Deadline

February 2, 2015
Pre-Candidacy Form Filed

March 3, 2015
Benjamin raises Exploratory Funds
March 30, 2015
Amended Pre-Candidacy Form Filed
April 20, 2015
___———— Benjamin raises Exploratory Funds
April 27,2015
Benjamin raises Exploratory Funds
April 28, 2015
Benjamin raises Exploratory Funds
May 20, 2015
Benjamm raises Exploratory Funds

.. dune 22,2015
Benjamin raises Exploratory Funds

B July Zé 2?15t Fund
enjamin raises Exploratory Funds
. July 22, bots Y
— y

Benjamin ralses Exploratory Funds

g
2
September 1, 2015 =
8/15 EC Report Deadline @0
g Septamber 11, 2015
g Declaration of Intent to Participate Flled
October 1, 2015 October 1, 2015
9/15 EC and QC Reports Deadline o) 9/15 QC Report Filed
November 1, 2015 = November 1, 2015
10/15 EC and QC Reports Deadline > 10{15 QC Report Filed
2
(1]
=
December 1, 2015 g December 1, 2015
11/15 EC and QC Reports Deadline o 11/15 QC Report Filed
g
3
&
January 1, 2016 = January 1, 2016
12/15 EC and QC Reports Deadline 12/15 QC Repart Filed
& January 31, 2016
2 Amend_ed 12/15 QC Report Filed
Fobruary 1, 2016 3 February 1, 2016
1116 EC and QC Reports Deadline 1116 QC Report Filed
February 2, 2016 5:00 pm 1 .
Final EC and QC Reports and Application for Cortiication Fret Submitted
Application for Certification Deadline PP “
February 3, 2016 / - February §, 2016
SEC Hearing 0 R ‘Request for Hardship Exemption
February 4, 2016 g
SEC Hearing c February 8, 2016
February 5, 2016 o 9/15, 10M5, 11/15, 12/15, and 1/16
SEC Hearing Q EC Reports Filed

February 10, 2016
SEC Hearing

February 10, 2016
SEC Certification
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PLAINTIFF'S

ExHIBIT C
Timothy Leach
From: Darrelt Shull <dcshull@gmail.com>
Sent: Tuesday, February 02, 2016 6:22 PM
To: Timothy Leach
Subject; Re: Certification Statement from Justice Brent Benjamin

Please stand by - T am speaking with legal counsel now,

On Tue, Feb 2, 2016 at 6:18 PM, Timothy Leach <ILeach{@wvsos.com> wrote:

Does the candidale wish to certify that he has met all requiremnents of the code before obiaining the confirmation
signatures?

Tim

Frorm: Darrell Shull [mailto:dcshull@gmail.com)

Sent: Tuesday, February 02, 2016 4:55 PM

To: Timothy Leach <TLeach@wvsos.com>; Missi Kinder <MKinder@wvsos.com®>
Cc: Donald Mickerson <dnickerson@bowlesrice.com>

Subject: Certificatlon Statement from Justice Brent Benjamin

Attached is a PDF of Justice Benjamin's swom statement as to eligibility to participate in the public campaign
finance program. Please advise if you have any difficully receiving or if there are additional actions required
for us to file these documents. Thank you.
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PLAINTIFF'S =

EXHIBIT

2-9-4

Retoipge 72

2,—-77)2

5

Reentzy 77

——

Committee to Re-elect Justice Brent Benjamin
Contribution Recelpt .

Date: k/,{?//g,

7
Recejved From: /)

Residence Address: 2 5.7;—

City, State & Zip: /Q'Mrz@v ﬂ/ Gl 27

Mailing Address ‘;7; &/;'/‘-f'ﬂﬁﬁ}’

(if different):

City, State & Zip: /

Occupation: /

Employer:

Any amount contributed counts against the 531,000 limlt on contributions to any candidate
for a primary election,

Committee to Re-elect Justice Brent Benfamin
Contribution Recelp

DaTe:g‘/ / :Z?/ /bf Amount: § Z&dz Cf/”/j’

Received From: 0055/— V /Mﬁd&":‘? }%’3’1— %&-—

Residence Address:

k City, State & Zip: /
Mailing Address
{if different}:

City, State & Zip

Occyytation:

Employer;

Any amount contributed counts against the 51,000 limit oh contributions to any candidate
for a primary election,
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PLAINTIFF'S

EXHIBIT (»
Timothy Leach
Fram: Darrell Shull <deshull@gmail.coms-
Sent: Thursday, Qctober 01, 2015 1:32 P4
To: Lisa Blake; Missi Xinder
Cc: - Donald Nickerson; Timothy Leach
Subject Re: Eimiailing - F15 - WV Supreme Caurt of Appesls PCF Monthly Report. pdf
Attachments: F15 - WV Supremi Court of Appeals PCF Monthly Report.pdf

Thank }’ou for providing the form. Since the online system is not yet ayailable, I have attachied the compieted
report in order to comply with toddy’s filing deadline. As soon‘as I hear from you that the online system is
operational 1 will re-file for September. ‘

Thank you,

Darrell Shull

Oxi Thw, Oct 1, 2015 at 1:14 PM, Lisa Blake <LBlake@wvsos.coni> wrote:

" Lisa Blake

( ‘Elections Division

, ‘West Virginia Secretary of State Natalic E; Teqnant
1900 Kanawha Blvd. East

. Building 1, Suite 157K

Charlestor: WV, 25305

. Phorie: 304-558-6000
! Fax: 304-558-§386

i Yrww Wsos.com
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T PLAINTIFF'S
EXHIBIT A

WV Supreme Court of Appeals Public Campaign Finacicing
Monthly Report for September 2015

{menth)
Candidate or Commlttee Nama Tronsurer o
Brent D. Benjamin Donald A, Nickersan, Jr.
Pollfical Pasty- Treasurar's Maliing Address (Street, Routs or P.0, Box)
8 Barrington Drive

8] City, State, Zip Code Deytime Phone &

Wheeling, WV 26003 304-242-0414

(check one):

I Expleratory Period Report. 0 Amended Report
M Qualifying Period Report

REPORY TOTALS
CASH BALANCE SUMMARY

Beginning Balance
‘(snding balance from previous repon) i

(sdparals totals for Eiplbratory snd’
Quallfying Perlods) $0.00

Total Contributions , | | TOTAL EXPLORATORY
{from Page 2} i $ 0.00 CONTRIBUTIONS TQ DATE
0
$0.00
Expenditires - TOTAL EXPENDITURES
AND OBLIGATIONS TO DATE

and Obligations 4.

{trom Page 2) . $?0 00

0

$0.00

“Carinrot have a negative ending balance

OHiclal Form F-15 Issyed by the WV Stala Eluction Commisslon Revised 10/11

JAG01999




Page 2

EXPENDITURES AND OBLIGATIONS

Dala

’ _ Full name, resldenca address (I pessonel); business address {if a fiem}

Furpose

Amvunl

MAKE AS MANY COPIES
OF THIS PAGE AS YOU NEED.

Total Expenditures and Obligations:

OATH OR AFFIRMATION

. Submitted via Email

, Swear or gfflrm that the attached sietement Is trua

and correct, o the best of my knowledge, of all financlal transactiuhs occuring wHhin ihe period covered by this-
slatement, as required by West Virginia Gode §3-12-8(d).

Date 1 0/1

x15

Slgnatura of Treasurer

Received By:

Ctfica Use.Cnly
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K&L GATES LLP
K&L GATES CENTER
210 SIXTH AVENLIE

K& I_. GAT E S PITTSBURGH, PA 15222-2613

T+ 412 3656500 F+1 412 3558501 Kigates.com

February 29, 2016 Thomas Ryan
thomas.ryan(@klgates.com

T 412-355-8335
F 412-355-6501

VIA HAND DELIVERY

The Honorable Cathy 8. Gatson
Circuit Clerk

Circuit Court of Kanawha County
111 Court Street

Charleston, WV 25301

Re:  Walker v. Tennant, Civil Action No. 16-44-13 (Judge Kaufman)
Dear Ms. Gatson:

Kindly please file the enclosed documents in the above-referenced matter:
e Petitioner's Proposed Findings of Fact and Conclusions of Law;
s February 26, 2016 Hearing Exhibits A - F; and
* Centificate of Service,

By copy of this leiter, I am contemporaneously providing a courtesy copy to Judge Kaufman’s
chambers and all counsel of record. Thank you very much for your attention in this matter, Please contact me
with any questions.

Respec yours,

Thomas C. Ryan

(1R The Honorable Tod Kaufiman, Circuoit Court of Kanawha County (via emall)
 Maryl C. Sattler, Esq. (via email msattler{@baileyglasser.com)
Jonathan T. Osborne, Esq. (via email jonathan t.osborne@wyago.gov)

TCR/teh
Enclosures

kigates.com
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

ELIZABETH D. WALKER, candidate for
the Supreme Court of Appeals of West
Virginia,

Petitioner,

)

)

)

)

)

)

V. )

)  No. 16-AA-17

NATALIE E. TENNANT, ex-officio, ) (Judge Kaufinan)

GARY A. COLLIAS, and VINCENT P. )

CARDI, members of the West Virginia )

State Election Comimission, and BRENT )

D. BENJAMIN, candidate for the )

Supreme Court of Appeals of West )
)
)
)
)
)

Virginia,

Resp ondents.

PETITIONER ELIZABETH D. WALKER’S
PROPOSED FINDINGS OF FACT AND CONCI.USIONS OF LAW
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Petitioner, Elizabeth D, Walker (“Walker”), a candidate for the Supreme Court of
Appeals of West Virginia (the “Supreme Court”), by and through her undersigned counsel, .
K&L Gates LLP, hereby submits these Proposed Findings of Fact and Conclusions of Law in
connection with her Pefition for Judicial Review of the February 10, 2016 Decision of The West
Virginia State Election Commission Certifying Brent D. Benjamin Pursuant to W. Va. Code §3-
12-10 and Application for Stay.

L PROPOSED FINDINGS OF FACT

1. Among others, Walker and Benjamin are candic_lates for a single seat on the West
Virginia Supreme Court of Appeals (the “Supreme Court™), currently held by Benjamin, the
election for which is scheduled for May 10, 2016.

2. On February 18, 2015, Benjamin filed a pre-candidacy form with the Secretary of
State, through which he declared his intent seek re-election to the Supreme Court. Petitioner’s
Designation of Record (“Petitioner’s Record™) at Exhibit (“Ex.”) A.

3. On March 30, 2015, Benjamin filed an amended pre-candidacy form with the
Secretary of State, through which he changed his political party to “non-partisan” and enrolled in
electronic report filing with the Secretary of State. Petitioner’s Record at Ex. B.

A, The Exploratory Period

4, Benjamin’s “exploratory period” for the election began on February 18, 2015.

5. Benjamin raised exploratory contributions, as that term is defined in W. Va, Code
§ 3-12-1(4), on March 3, April 20, 27, 29, May 20, June 22 and July 21 and 22, 2015.

6. On September 11, 2015, Benjamin filed his Declaration of Intent to Participate,

pursuant to which Benjamin declared his intent to participate in the West Virginia Supreme
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Court of Appeals Public Campaign Financing Program. Respondent State Election Commission
Certification and Designation of Record Pursuant to Rule 4 (“SEC Record™) at Ex. P. |

7. Accordingly, pursuant to'W. Va. Code § 3-12-7, Benjamin’s exploratory period
ended on September 11, 2015 when he filed his Declaration of Intent to Participate.

8. Benjamin did not file any exploratory reports or receipts for contributions, as
required by W. Va. Code § 3-12-8(d), with respect to the exploratory contributions he raised on
March 3, April 20, 27, 29, May 20, June 22 and July 21 and 22, 2015 until February 8, 2016.
Petitioner’s Record at Ex. H.

9. Benjamin asserts that the reason that he did not file any reports or receipts
reflecting collection of exploratory contributions until February 8, 2016 is because the electronic
filing system established by the Secretary of State was unequipped to receive said reports.

‘ 10. On October 1, 2015, Benjamin was provided an electronic form from the
Secretz'iry of State’s office entitled “WV Supreme Court of Appeals Public Campaign Financing
Monthlf Report for (x.nonth ” (“WV Supreme Court of Appeals PCF Monthly
Report”). Petitioner’s Supplement to Respondent State Election Commission Certification and
Designation of Record Pursuant to Rule 4 (“Petitioner’s Supplement”) at Ex. PP (also marked as
Ex. C during the February 26, 2016 hearing (“Circuit Court Hearing")).

11.  The WV Supreme Court of Appeals PCF Monthly Report was drafted by‘the
Secretary of State in such a way that it could be used to submit either exploratory contributions
or qualifying contributions. 1d.

B. The Qualifying Period
12.  Benjamin’s “qualifying period” for the election began on September 11, 2015 and

ended on January 30, 2016.
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13.  On October 1, 2015, Benjamin submitted a report of “qualifying contributions,”
as that term is defined in W. Va. Code § 3-12-1(13), that were collected by his campaign during
the period cotnmencing on September 11, 2015 and ending on September 30, 2015 (“the
September QC Report”). SEC Record at Ex W,

14,  Benjamin initially filed the September QC Report by email while the Secretary of
State’s office updated the online filing system. Circuit Court Hearing at Ex. C.

15.  The September QC Report reflected zero dollars in qualifying contributions. Id

16.  OnNovember 1, 2015, Benjamin submitted a report online of qualifying
contributions collected by his campaign during the period commencing on October 1, 2015 and
ending on October 31, 2015 (the “October QC Report”. SEC Record at Ex. X,

17.  The October QC Report reflected the receipt of $1,360 of qualifying contributions
from 20 contributors. Id. ‘

18.  On December 1, 2015, Benjamin submitted a report online of qualifying
contributions collected by his cainpaign during the period commencing on November 1, 2015
and ending on November 30, 2015 (the “November QC Report”). SEC Record at Ex. Y.

19.  The November QC Report reflected the receipt of $1,?.99 of qualifying
_ contributions from 69 contributors, for a total of $2,659 in qualifying contributions. fd.

20.  OnlJanuary 1, 2016, Benjamin submitted a report online of qualifying
contributions collected by his campaign during the peﬂ@ commencing on December 1, 2015
and cnding on December 3_1, 2015 (the “December QC Report”). SEC Record at Ex. Z.

21.  The December QC Report reflected the receipt of $4,045 of qualifying

contributions from 85 contributors, for a total of $6,704 in'qualifying contributions. Id.
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22, OnJanuary 31, 2016, Benjamin submitted an amended report online of qualifyipg
contributions collected by his campaign during the period commencing on December 1, 2015
and ending on December 31, 2015 (the “Amended December QC Report™). SEC Iv‘;ecord at Ex.
AA.

23.  The only difference between the Amended December QC Report and the
December QC Report is an additional $10 qualifying contribution, raising the total amount of
qualifying contributions collected to $6,714. Id.

24.  OnFebruary 1, 2016, Benjamin submitted aireport online of qualifying
contributions collected by his campaign during the pedod commencing on January 1, 2016 and
ending on January 31, 2016 (the “January QC Report™). SEC Record at Ex, BB.

25.  The January QC Report reflected the receipt of $34,797 of qualifying
contributions-from a total of 409 contributors, for a total of $41,511 in qualifying contributions.
Id.

26.  Of those amounts, 113 contributors provided $10,466 on Friday, January 29 and
178 provided $15,702 on Janvary 30, the last day of the “qualifying period.”

27,  Atleast 192 of the qualifying contributions submitted with the January QC Report
were made online and did not contain a handwritten signature.

28.  Intotal, Benjarﬁin submitted 583 contributions, totaling $41,511, which he sought
to be considered “qualifying contributions.”

C. Benjamin’s Application for Certification

29.  The statutory deadline for Benjamin to submit his Application for Certification

was February 2, 2016,
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30.  Benjamin’s campaign manager, Darrell Shull, submitted an Application for
Certification sworn by Benjamin via email at 4;.55 p.m. on February 2, 2016. Circuit Court
Hearing Ex. E, SEC Record Ex. Q, and Petitioner’s Supplement at Ex. PP.

31.  The Application for Certification attached to the 4:55 p.m. email was time-
stamped at 5:09 p.m. on February 2, 2016.

32.  Benjamin’s swom Application for Certification stated that his “campaign has
‘ complied with and will continue to comply with all requirements set forth in the W. Va, Code
throughout the applicable campaign.” SEC Record Ex. Q.

33.  Benjamin’s swom Application for Certification further stated that he had
“complied with the contribution resirictions of W. Va. Code § 3-12-1 through § 3-12-16....” Id. .

| 34, At 6:18 p.m. on February 2, 2016, Timothy Leach, Solicitor to the West Virginia
State Flection Commission, responded to Mr. Shull, asking, “Does the candidate wish to certify
that he has met all requirements of the code before obtaining the confirmation signatures?”
Circuit Court Hearing Ex. E.

35.  Mr. Shull responded at 6:22 p.m., to “Please stand by - I am speaking with legal
counsel now.” Id.

36.  The Secretary of State presented Benjamin’s sworn Application for Certification
that was time-stamnped at 5:09 p.m. to the SEC as the official copy. See SEC Record at Ex. E.

C. Walker’s Challenges

37.  On February 2, 2016, Walker challenged 154 of the contributions Benjamin
sought to be considered “qualifying contributions” pursuant to W. Va. Code § 3-12-10(g), which
encompassed certain qualifying contributions Benjamin had received prior to January 2016.

SEC Record at Ex. R.
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38, Walker included with her challenge a separate “Qualifying Contribution
Challenge Form” that had been provided by the Secretary of State for each challenged qualifying
contribution identifying the specific alleged deficiency, including receipts of certain qualifying
contributions that were made online but did not have a handwritten signature, fd. at Ex. T.

39.  Walker also stated that, “West Virginia Code § 3-12-8 requires that all
exploratory contributions be reported. [Benjamin] has not reported any exploratory
contributions. However, upon information and belief, at least three fundraising events for the
benefit of the Candidate were held during the Exploratory Period.” Id. at Ex. R.

40. On Februvary 1, 2016 at 4:47 p.m., Benjamin filed the receipts supporting the
qualifying contributions reported on the January QC Report. /d. at V.

41.  Walker was provided a copy of those receipts by the Secretary of State’s office on
February 2, 2016.

42, On February 3, 2016, Walker challenged 365 contributions that she was provided
on February 2nd, including receipts of certain contributions that were made online but did not
have a handwritten signature. Id. at Ex. S.

43.  Walker included with her challenge a separate “Qualifying Contribution
Challenge Form” for each challenged qualifying contribution identifying the specific alleged
deficiency, including her challenge to those receipts of certain qualifying contributions that were
made online but did not have a handwritten signature. /d. at Ex. U.

D.. The SEC Hearings Regarding Walker’s Challenges To Benjamin’s Failure To
Obtain Accompanying Physical Signatures For Electronic Qualifying Confributions

44, On February 3, 2016, the SEC convened to review the 154 challenges filed by

Walker on February 2nd. SEC Record at Ex. E.
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45.  Among others, Walker challenged the electronic qulalifying contributions of
Delligati, Harrington, Reed, J. Charnock and Bell because the receipt did not contain a
handwritten signature. Id. at Exs, T and E (202:1-281:21).

46.  The SEC voted to sustain Walker’s challenge because the qualifying confributions
received electronically did not have a handwritten signature, as prescribed by W, Va. Code § 3-
12-9(b)2). Id. at Ex. E (202:1-281:21)

47, On February 4, 2016, the SEC convened to review the 365 challenges brought by
Walker on February 3rd in response to the receipts submitted by Benjamin on February 1st and
received by Walker on February 2nd.

48.  Among the 365 challenged, at least 192 of those contributions were electronic
qualifying contributions that did not contain a handwritten signature, the same issue the SEC
decided the day before was a fatal defect. SEC Record at Exs S. U and V.

49.  The SEC refused to entertain the merits of any of Walker’s 365 challenges
becanse the Secretary of State had d-ecided on the evening of February 3rd that Walker was
required to_include a copy of the receipt for the respective challenged contribution, along with
Secretary of State’s ‘;Qualifying Contribution Challenge F ofm” that prdvided the specific basis
for each challenge. SEC Record at Ex. F (39:20—40:3; 83:9-16; 88:14-23; 302:24-303:10).

50,  Those same receipts at issue were at all times in the custody, control and
possession of the Secretafy of State.

51.  The SEC voted to reconsider its decision to sustain the challenge to the qualifying
contributions of Delligati, Harrington, Reed, J. Chamnock, and Bell only because Benjamin
apparently hé,d obtained and submitted a phjfsical signature for each of these contributors before

the end of the qualifying period, which was February 2nd. Id. at (117:23-118:6).
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52.  Those physical signatures, however, were apparently not made part of the record
in this matter.

53. The record contains no evidence that Benjamin submitted handwritten signatures
with the receipts for the 192 qualifying contributions reported on February 1st before February
2nd, the end of the qualifying period.

54. On February 5, 2016, the Secretary of State’s office represented to the SEC that
512 of the 583 contributions that Benjamin sought to be considered “qualifying contributions”
satisfied the statutory requirements of W. Va. Code §3-12-5, SEC Record at Ex. G (22‘—23).

55. By deduction, the Sccretary of State’s representative’s representation to the SEC
had to include the 192 qualifying contributions received online that did not contain a handwritten
signature. '

E. The SEC?s Consideration of Benjamin®s Hardship Exemption Request To File
Exploratory Reports

56.  AsofFebruary 2, 2016, the end of the “qualifying period,” Benjamin failed to file
any report conveying any exploratory contributions or receipts.

57.  OnFebruary 5, 2016, Benjamin’s representative requested an exemption from the
electroni(lz filing requirement. SEC Record at Ex. G (5-21); Ex PP (February 5, 2016 email from
Mr. Shull to Mr. Leach sent at 12:10 p.m.).

58.  The SEC granted the hardship exemption allowing Benjamin until February 10,
2016 to file the exploratory reports. [d. |

59. OnFebruary 8, 2016, Benjamin filed an exploratory period summary report
showing that he had raised $9,950 during the exploratory period, including $200 from West

Virginians for Coal on April 29, 2015 and $500 from the First Energy Political Action
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Committee on April 17, 2015 (/d. at Ex. CC); monthly exploratory reports for September (/4. at
Ex. DD); and exploratory contribution receipts (Ex. GG).

60.  On February 9, 2016, Benjamin filed an amended exploratory period summary
report (Ex. EE); amended monthly reports (Ex. FF); amended exploratory contribution receipts
(Ex. HH), and documentation indicating that Benjamin returned the exploratory contributions he
had retained from the two political action committees (Ex. II).

61.  On February 10, 2016, the SEC convened to consider Benjamin’s Application for
Certification. Ex, K.

62.  Benjamin’s representative offered SEC Record Ex. LL in support of the request
for the application of the hardship exemption to the filing of the exploratory period paperwork.

63.  Walker’s representative offered SEC Recofd Ex. MM in support of her opposition
to the application of the hardship exemption to the filing of the exploratory period paperwork.

64. The SEC voted to deem the exploratory summary report, the monthly exploratory
pqriod reports and the exploratory contributions receipts filed timely. SEC Record at Ex. KK
(30-33).

F. Benjamin’s Certification and Walker’s Appeal

65.  On February 10, 2016, the SEC voted to certify Benjamin pursuant to W. Va,
Code §3-12-10(b) to receive public campaign financing funds. SEC Record at KK (40).

66.  The Secretary of State immediately thereafier notified the Auditor and Treasurer
that the SEC had authorized the disbursement of funds. Record at Ex. OO.

67.  On February 16, 2016, Walker filed her Petition for Judicial Review of the

February 10, 2016 Decision of The West Virginia State Election Commission Certifying Brem D.
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Benjamin Pursuant to W. Va. Code § 3-12-10 (the “Petition”) and Application for Stay (the
“Application for Stay”).
68.  Through the Petition, Walker appeals the SEC’s February 10, 2016 decision
certifying Benjamin pursuant to W. Va. Code § 3-12-10 on grounds that Benjamin:
(i) failed to timely file reports and receipts for exploratory contributions
pursuant to W, Va. Code § 3-12-8(d) and was not entitled to a hardship
exemption extending the strict deadline set forth in the statute to file those

reports and receipts;

(ii)  failed to timely file an Application for Certification pursuant to W. Va,
Code § 3-12-10(a) and CSR 146-5-6.1; and

(iii)  failed to meet the threshold five hundred qualifying contributions for
certification pursuant to W. Va. Code § 3-12-9(c). :

69.  As part of her Application for Stay, Walker sought an order preventing Benjamin
from expending the state campaign finance funds until her Petition could be decided on the
merits.

70.  Benjamin filed a response in opposition to the Application for Stay on February
24,2016.

71.  Benjamin filed a response in opposition to the Petition on February 25, 2016.

72.  On February 26, 2016, the Circuit Court held a hearing on Walker’s fetition.

II. PROPOSED CONCLUSIONS OF LAW

A Standard of Review

73.  The SEC’s decision constitutes a “final administrative determination.” See W.
Va, Code § 3-12-10(i).
74.  The Court applies the following standard of review to appeals of final

administrative determinations by an agency or commission:
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The circuit court shall reverse, vacate or modify the order or
decision of the agency if the substantial rights of the petitioner or
petitioners have been prejudiced because the administrative
findings, inferences, conclusions, decisions or order are:
(1)  Inviolation of constitutional or statutory provisions; or

(2)  In excess of the statutory authority or jurisdiction of the
agency; or

(3)  Made upon unlawful procedures; or
(4)  Affected by other error of law; or

&) Clearly wrong in view of the reliable, probative and
substantial evidence on the whole record; or

(6)  Arbifrary or capricious or characterized by abuse of
discretion or clearly unwarranted exercise of discretion.

Shepherdstown Volunteer Fire Dep’t v. State ex rel. State of W. Virginia Human Rights Comm’n,
172 W. Va, 627, 636, 309 8.E.2d 342, 351 (1983) (citing W. Va. Code § 29A-5-4(g)).
B. The Program

75.  In2010, the West Virginia Legislature enacted the West Virginia Supreme Court
of Appeals Public Financing Program (the “Program”), pursuant to which candidates running for
Tustice of the Supreme Court may receive and utilize public monies to finance their campaigns.

76.  The purpose of Program is to (1) ensure the impartiality and integrity of the
judiciary; (2) strengthen the public confidence in the courts; and (3) protect the Constitutional
rights of voters and candidates from increasingly large amounts of money being spent to
influence the outcome of elections. W. Va. Code § 3-12-2,

77.  The Program and its requirements arc codified in Chapter 3, Article 12 of the
West Virginia Code, and the Legislature has also enacted legislative rules —- West Virginia .Code

of State Rule (“CSR”) 146-5, et seq. -- to administer it.
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- 78.  Legislative rules have the force and effect of law and must be enforced as written.
See, e.g., Swiger v. UGl/AmeriGas, Inc., 216 W. Va. 756, 763, 613 S.E.2d 904, 911 (2005) (“[A]
regulation that is proposed by an agency and approved by the Legislature is a ‘legislative rule’ as
defined by the State Adnllinistrative Procedures Act, W. Va. Code, 29A-1-2(d) [1982], and such
a legislative rule has the force and effect of law.”) (emphasis added) (quoting Smith v. West
Virginia Human Rights Comm 'n, 21l6 W.Va. 2, 602 S.E.2d 445 (2004)).

79.  Further, “[a]n administrative board must abide by its own rules and the legislative
mandates.” Tasker v. Mohn, 165 W. Va. 55, 65, 267 S.E.2d 183, 189 (1980) (citing Trimboli v.
Board of Education of Wayne County, W.Va., 163 W. Va. 1, 254 S.E.2d 561 (W. Va, 1979)); see
also State ex rel. Barker v. Manchin, 167 W. Va. 155, 169, 279 S.E.2d 622, 631 (1981) (“When
~ the Legislature delegates its rule-making power to an agency of the Executive Department.l. . it
vests the Executive Department with the mandatory duty to promulgate and to enforce rules and
regulations. Once the executive officer or agency has made and adopted valid rules and
regulations pursuant to the grant of the legislative powers, they take on the force of statutory
law.”). |

80.  “[A] properly promulgated legislative rule [] can be ignored only if the agency
has exceeded its constitutional or statutory authority or is arbitrary or capricious.” Appalachian
Power Co. v. State Tax Dep’t., 195 W.Va. 573, 466 S.E.2d 424 (1995).

81. Thus, togcther, the statute and the tules set forth the requirements that a candidate
must satisfy in order to receiving to be certified by the SEC as eligible to receive public

campaign financing under the Program.
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82, For the reasons sct forth below, I find that the SEC erred in determining that
Benjamin satisfied the requisite criteria to qualify for Program financing and, therefore, reverse
the SEC’s February 10, 2016 decision.

1. Benjamin Did Not Satisfy the Requirements Relating to Filing Reports for
Exploratory Contributions Pursuant to W. Va. Code § 3-12-8(d)

a. Benjamin Failed to Timely File Reports and Receipts for Explbratory
Contributions

83.  The statute establishes an exploratory period “during which a participating
candidate may raise and spénd exploratory contributions to examine his or her chances of
election all1d to quality for public campaign financing” under Article 12. See W. Va. Code § 3-
12-3(5).

84.  “The exploratory period begins on Janvary 1 the year before the election in which
the candidate may run for Justice of the Supreme Court of Appeals and ends on the last Saturday
in January of the election year.” See id.

85.  Anindividual candidate’s filing of his or her Declaration of Intent to Participate
marks the end of the exploratory period. See W. Va. Code § 3-12-3(4) (defining “exploratory
contribution” as “a contribution of no more than $1,000 made by an individual adult, including a
participating candidate and members of his or her immediate family, during the exploratory
period but prior to filing the declaration of intent.”) (emphasis added).

86.  Pursuant to W. Va. Code § 3-12-8(d), “[a]t the beginning of each month a
participating or certified candidate or his or her financial agent shall report all exploratory
coniributions, expenditures and obligations along with all_ receipts for contributions received

during the prior month to the Secretary of State. Such reports shall be filed electronically.”
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87.  Pursuvant to W. Va. Code § 3-12-13(c), “[n]o later than two business days after the
close of the qualifying period, a participating candidate or his or her financial agent shall report
to the Secretary of State on appropriate forms a summary of. .. (1) All exploratory contributions
received and funds expended or obligated during the exploratory period together with copies of
any receipts not previously submitted for exploratory contributions.” See aiso CSR § 146-5-
11.4,

| 88. A candidate may not be certified if s/he does not comply with these reporting
obligations. See W. Va. Code § 3-12-10(b)(5).

-89. I find that Benjamin’s “exploratory period” for the election began on no later than
February 18, 2015 and ended on September 11, 2015, when he signed his Declaration of Lutent to
Participate. See W. Va. Code §§ 3-12-3(4), (5).

90, As such, from February 18, 2015 tiu’ough and until September 11, 2015,

93 LK,

Benjamin was entitléd to seek “exploratory contributions™ “to examine his [] chance of election

| and to qualify for public financing for public financing” and was required to clectronically file
with the Secretary of State reports of those contributions including underlying receipts on a
monthly bagis. See W. Va. Code §§ 3-12-3(5), 3-12-8(d); see also CSR 146-5-11.3.

91.  Ifind that Benjamin did in fact receive exploratory contributions during the
cxploratory period on March 3, April 20, 27, 29, May 20, June 22, July 21 and July 22, 2015, but
failed to file any exploratory period monthly reports at the beginning of the month following
receipt of such contribution,

92.  Accordingly, I find that Benjamin failed to comply with the df_:_adlines set forth in

W. Va. Code §§ 3-12-3(5), 3-12-8(d) and CSR 146-5-11.3 because he did not timely file reports

of exploratory contributions until February 8, 2016.
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93.  Aliernatively, Benjamin asserts that he did not file the exploratory reports and
receipts contemporaneously because, at the time he received those contributions before -
September 11, 2015, he did not intend to seck funds from the Program and, therefore, was not a
“barticipating candidate.” See SEC Record at Ex, G.

94.  Accepting that explanation as true, Benjamin was clearly obligated to file an
exploratory period report no later than October 1, 2015, the beginning of the month following his
September 11, 2015 Declaration of Intent to Participate, an unequivocal statement of his intent to
receive public campaign financing,

95. ﬁnder West Virginia Supreme Court precedent, this Court must strictly enforce
the reporting deadlines set forth in W. Va. Code §§ 3-12-3(5), 3-12-8(d} and CSR 146-5-11.3.
See, e.g., Brady v. Hechler, 176 W. Va. 570, 571-72, 346 S.E.2d 546, 547-48 (1986) (granting
mandamus relief directing the Secretary of State to strike a candidate from the ballot whose
certificate of candidacy for nomination was one day late and explaining that, “[i]t is generaily
and almost universally held that statutory provisions in election statutes, requiring that a
certificate or application of nomination be filed with a specified officer within a stipulated period
of time, are mandatory.”); Styl. Pt. 3, State ex rel, Baker v. Bailey, 152 W. Va. 400, 163 S.E.2d
873 (1968) (“[w]here a statute provides for a thing to be done in a particular manner or by a
prescribed person or tribunal it is implied that it shall not be done otherwise or by a different
person or tribunal.”); State ex rel. Vernet v. Wells, 87 W.Va. 275 (1920) (striking candidates
from local non-partisan ballots who had not filed certificates of nominations in time); see also
Helton v. Reed, 219 W. Va. 557, 561, 638 8.E.2d 160, 164 (2006) (éxplaim'ng tax deadlines must
be strictly enforced); State ex rel. Clark v. Blue Cross Blue Shield of W. Virginia, Inc,, 195 W.

Va. 537, 542, 466 S8.E.2d 388, 393 (1995) (“[S]trict compliance with all filing requirements is
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the rule in insurance insolvency cases.”). Humble Oil & Refining Company v. Lane, 152 W.Va.
578, 165 8.E.2d 379 (1969) (internal quotations omitted) (“[S]tatutes of limitations are favored
in the law and cannot be avoided unless the party seeking to do so brings himself strictly within
soine exception. It has been widely held that such exceptions are strictly construed and are not
enlarged by the courts upon considerations of apparent hardship.”).

96.  Strict adherence to deadlines related to political cémpaigning activity is
paramount because, “[o]therwise, the actions of the Secretary of State in that regard would be
subject to constant allegations of arbitrariness or favoritism.” Brady, 176 W. Va. at 574, 346
S.E.2d at 550.

97.  Atthe latest, once Benjamin became a “participating candidate” on September 11,
2015, he was required to file an exploratory report no later than October 1, 2015; otherwise, the
entire statutory scheme surrounding the exploratory contribution period would be rendered
meaningless, and each part of a statute must be given effect. Feroleto Steel Co. v. Oughton, 230
W. Va. 5, 9,736 S.E.2d 5, 9 (2012).

98.  To be certified under Article 12, a candidate must have “met all other
requirements of [Article 12],” including the reporting requirements set forth in W. Va. Code §§
3-12-3(5), 3-12-8(d) and CSR 146-5-11.3. See W. Va. Code § 3-12-10(b)(5).

99.  Because Benjamin did nét meet the reporting requirements set forth in W. Va.
Code §§ 3-12-3(5), 3-12-8(d) and CSR 146-5-11.3, the SEC’s certification of Benjainin was
erroneous and must be reversed.

b. Benjamin Was Not Entitled to a Hardship Exemption
100. Altemnatively to his argument that he had no duty to file exploratory period reports

and receipts no later than October 1, 2015, Benjamin also asserts that he was physically unable to

16

JA002018



submit such reports and receipts because the Secretary of State’s opline campaign finance
reporting system was not equipped to accept the exploratory period reports because he had initial
registered as a “non-participating candidate.” See SEC Record at Exs. G, KK.

101. Accordingly, on February 5, 2015, Benjamin requested a “hardship exemption™
from the electronic filing obligation.

102. West Virginia Code § 3-12-8(d) provides as follows:

(d) At the beginning of each month a participating or certified
candidate or his or her financial agent shall report all exploratory
contributions, expenditures and obligations along with all receipts
for contributions received during the prior month to the Secretary
of State. Such reports shall be filed electronically: Provided, That a
committee may apply for an exemption in case of hardship
pursuant to subsection {c) of section five-b, article eight of this
chapter. If the candidate decides not to run for office all unspent or
unobligated exploratory contributions shall be sent to the State
Election Commission for deposit in the fund. If the candidate
decides to run for office as a nonparticipating candidate the
unspent or unobligated exploratory coniributions shall be used in
accordance with articles eight and twelve of this chapter.

103, In reviewing this statutory provision, the Court is guided by the basic rules of
statutory construction. See Martin v. Hamblet, 230 W. Va. 183, 187, 737 S.E.2d 80, 84 (2012).

104. “The primary rule of statutory construction is to ascertain and give effect to the
intention of the Legislature.” Id. at 186 and at 82.

105.  “A statutory provision which is clear and unambiguous and plainly expresses the
legislative intent will not be interpreted by the courts but will be given full force and effect.” Id.
(citations omitted). “In other words, where the language of a statutory provision is plain, its
terms should be applied as written and not construed.” 4. (citations and internal quotations .

omitted); State v. General Daniel Morgan Post No. 548, V.F.W., 144 W.Va. 137, 145 107 S.E.2d

353, 358-59 (1959) (“When a statute is clear and unambiguous and the legislative intent is plain,
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the statute should not be interpreted by the courts, and in such case it is the duty of the courts not
to construe but to apply the statute.”).

106.  The Cout finds that W. Va. Code § 3-12-8(d) clearly and unambiguously applies
to the form or manner in which a candidate files his/her receipts (i.e., electronically or otherwise)
and does not affect the timing of that filing,

107. As aresult, the hardship exemption would only apply had the issue with the
electronic filing becomne known on February 5, 2015.

108.  The facts, however, clearly show that Benjamin and the Secretary of State’s office
knew of the electronic-filing issue carly as October 1, 2015. See Circuit Court Hearing Ex. C.

109.  Moreover, the facts in this case show that Benjamin had an electronic copy of the
Secretary of State’s West Virginia Supreme Court of Appeals PCF Monthly Report as early as
October 1, 2015, See id.

110. Indeed, Benjamin used that form to file his initial qualifying contribution report,
with no objection from the Secretary of State. Id.

111. I find that Benjamin could have used the same very form to timely file his
exploratory period report as early as October 1, 2015, but failed to do so.

112.  Accordingly, Benjamin’s failure to file the exploratory monthly reports was not
attributable to an electronic “glitch,” rather neglect to which the hardship exemption does not
apply.

113, Acéordingly, the hardship exemption did not apply and the SEC erred m granting
Benjamin a hardship exemption extending the deadline for Benjamin to file his statutorily-

required exploratory reports.
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114. The SEC alse relied upon what was described as a “catch-all” provision of W. Va.
Code § 3-12-13(c) to extend the filing deadline for his exploratory period report from QOctober 1,
2015 to the end of the qualifying period, in this case February 2, 2015. See SEC Record at Ex.
G.

115. I also find that the SEC’s reliance on Section 13(c) to deem the late-filed
exploratory monthly reports timely was erroneous.

116. W. Va. Code §3-12-13(c) provides as follows,

(c)  No later than two business days after the close of the
qualifying period, a participating candidate or his or her financial
agent shall report to the Secretary of State on appropriate forms a
summary of:

(1) All exploratory contributions received and funds
expended or obligated during the exploratory period together with
copies of any receipts not prevmus]y submitted for exploratory
contributions; and

(2) Al qualifying contributions received and funds
expended or obligated during the qualifying period together with
copies of any receipts not previously subnutted for qualifying
contributions,

117.  The precursor section of W. Va. Code §3-12-13, specifically section (a), provides
that “[plarticipating candidates and certified candidates shall comply with this section in addition
to any other reporting reguired by this chapter.” (emphasis added).

118. “[Alny other reporting required by this chapter” includes the reporting required
by Section 3-12-8(d).

119.  'W. Va. Code §3-12-13(c), therefore, applics only to the candidates filing of a final
report and does not affect, displace or otherwise impact the candidate’s obligation to file menthly
reports as required by the statute, including reports of exploratory contributions pursuant to
Section 3-12-8(d).
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120, The final reporting requirements of Sectioﬁ 13(c) cannot be read to eliminate
Benjamin’s independent reporting requirements of Section 3-12-8(d).

121.  “A cardinal rule of statutory construction is that significance and effect must, if
possible, be given to every section, clanse, word or part of the statute.” Feroleto Steel Co. v.
Oughton, 230 W. Va. 5,9, 736 S.E.2d 5, 9 (2012).

122.  Applying W, Va. Code § 3-12-13(c) as permitting candidates to file exploratory
reports outside of the deadline established by W. Va. Code § 3-12-8(d) would render W. Va.
Code § 3-12-8(d) meaningless.

123. Because Benjamin failed to comply with W. Va. Code §§ 3-12-3(5), 3-12-8(d)
and CSR 146-5-11.3, and was not entitled to a hardship exemption to belatedly file those reports,
the SEC’s decision to certify him was erroneous.

2. Benjamin Did Not Satisfy the Requirements Relating to Qualifying
Contributions

124.  The statute creates a qualifying period “during which participating candidates
may raise and spend qualifying contributions in order to receive public campaign financing.”
See W. Va. Code § 3-12-1(14).

125. Prior to the end of the qualifying period and prior to collecting any qualifying
contributions, a candidate seeking to receive public campaign financing must file with the SEC a
Declaration of Intent to Participate, attesting, under penalty for false swearing as provided by W.
Va. Code § 3-9-3(b), that s/he (i) is qualified to be placed on the ballot; (ii) if elected, is eligible
to hold the office sought; and (iii) has complied with, and will continue to comply with, all
requirements of the public financing law including restrictions on contributions and

expenditures, See W. Va. Code § 3-12-7,; see also W. Va. CSR 146-5-4.
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126.  Any contributions accepted thereafter are deemed “qualifying contributions™ and

are subject to the following limitations:

)

(i)
(iif)
(iv)

™)

A candidate may not accept more than one qualifying contribution from a
single individual;

A qualifying contribution may not be less than $1 nor more than $100;
The contributions must be made by at least 500 registered voters;

At least 10% of the total number of voters contributing must be reglstered
to vote in each Congressional District; and -

The participating candidate must collect at least $35,000 but not more than
$50,000 in qualifying contributions.

See W. Va, Code § 3-12-9(a); see also CSR 146-5-5.1.

127.  Each qualifying contribution must be accompanied by a receipt, on forms

provided by the SEC, which include the following:

@
(i)
(iii)
(iv)
)
(vi)
(vii)

(vifi)

Printed name of the candidate;

The signature of the person who collection the contribution;

The co.ntributor’s printed name, signature, street address and zip code;
The amount of the contribution;

The date of the contribution;

The Congressional District in which the contributor is registered to vote;

If contribution is $25 or more, the contributor’s phone number, occupation
and name of employer;

A statement above the contributor’s signature confirming the contributor
understands the purpose of the contribution is to assist the participating
candidate in obtaining public campaign finance funds, the contribution
was made without coercion, and the contributor has not been reimbursed,
received or promised anything of value for making the contribution.

See W, Va, Code § 3-12-9(b); see also CSR 146-5-5.4.
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128. Benjamin’s qualifying period ﬂegan on September 11, 2015 and ended on January
30, 2016. See W. Va. Code § 3-12-3(14).

129. During the qualifying period, Benjamin was entitled to collect “qualifying
contributions,” subject to certain parameters set forth in W. Va. Code §3-12-9 and CSR 146-5-5
et seq. and was also required to electronically file monthly reports of such contributions with the
Secretary of State. See W. Va. Code §3-12-9(f).

130. The Secretary of State’s office represented to the SEC that Benjamin 512 of the
583 contributions submitted by Benjamin during the qualifying period satisfied the statutory
requirements. See SEC Record at Ex. G (22-23).

131. I find that Benjamin submitted receipts for at least 192 contributions on .February
1st for contributions that were submitted electronically and did not have a handwritten signature,
as is required by W. Va. Code § 3-12-9(b)(iii). See SEC Record at Ex. V.

132. The SEC had determined during its February 3, 2015 meeting (the previous day)
that qualifying contributions submitted electronically without an accompanying handwritten
signature were imsufficient. See SEC Record at Ex. E (202:1-281:21)

133. Without these 192 contributions, I find that Benjamin does not have the requisite
500 qualifying contributions which he was statutorily required to obtain pursuant to W, Va. Code
§ 3-12-9(a) before the end of the qualifying period, February 2, 2016.

134.  To be certified under Article 12, a candidate must timely file an Application for
Certification and have “obtained the required number and amount of qualifying contributions as

required by section nine of [Article 12].” See W. Va. Code § 3-12-10(b)(2).
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135. Because Benjamin did not obtain the required number of qualifying confributions
as required by W. Va, Code § 3-12-9(a), the SEC’s certification of Benjamin was erroneous and
must be reversed.

3. The SEC’s Refusal To Hear Walker’s Challenges To Benjamin’s ¥ebruary 1
Qualifying Contribution Receipts Was In Error.

136. Walker reccived copies from the Sécretary of State’s office of receipts of
qualifying confributions on the last day of the cjualifying pericd, February 2, 2016, tha.t had been
ﬁled by Benjamin late on February 1. |

137. Walker filed challenges to 365 of those receipts on February 3rd, including
challenges to 192 of those qualifying contributions that were reccived by Benjamin
electronically, Eut did not contain a handwritten signature.

138. Walker included a “Qualifying Contribution Challenge Form” prescribed by the
Secretary of State specifying the basis for each challenge. See SEC Record at Ex. U.

139.  On the evening of Februarjr 3, 2016, the Secretary of State unilaterally decided
that Walker was also required to provid? “evidence,” which was a éopy of the actual receipt for
each challengeci confribution. See SEC Record at Ex. F.

140. Those same receipts, however, were in the custody, control and possession of the
Secretary of State. Id.

141, Because Walker did not also provide the SEC a copy of each receipt that was
challenged, the SEC refused to entertain the merits of any of the challenges she brought on
February 2nd,

142. 1find this act arbitrary and capricious and grounds for reversal.
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143. TFirst, the Secretary of State cannot abdicate her statutory obligation under W. Va.
Code § 3-12-10(b) to review and verify that Benjamin’s qualifying contributions satisfy the
statutory requirements set forth in W. Va. Code § 3-12-9.

144. Here, the SEC had ruled the day before that gualifying contributions received
electronically must still be accompanied by a handwritten signature.

145. The Secretary of State knew or should have known that at least 192 of the
qualifying contributions submitted by Benjamin on Feb.ruary 1st that were subject to Walker’s
F ebru@ 3rd challenges contained this fatal flaw.

| 146. Yet, the Secretary of State obviously failéd to verify this fact with Benjamin’s
February 1 receipt submission and represented that Benjamin had indeed obtained the requisite
number of qualifying contributions.

147. Second, nejther the statute nor the regulations require a challenger to bring forth
additional evidence in order for the SEC to consider the challenge. |

148. W. Va. Code § 3-12-10(g) provides that “[a]ny person may challenge the validity
of any contribution listed by a participating candidate by filing a written challenge with the State
Election Commission setting forth any reason why the contribution should not be accepted as a
qualifying contribution.”

149. I find Walker’s submission of the Qualifying Contribution Challenge Form
complied with the statute.

150, W.Va. CSR §146-5-7.3 provides that “[t]he challenger shouid attach any
evidence, affidavits, or notarized statements to the form.” (emphasis added).

151. The Secrectary of State erroneously interpreted CSR §146-5-7.3 as a mandatory

obligation for Walker to not only file a written challenge, which she did, but also provide the
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SEC a copy of the underlying challengéd receipt, a document that was in the SEC’s custody,
control and possession.

152. Ifind the Secretary of State’s attempt to shift this burden to Walker the night
before the hearing arbitrary and capricious.

153, The SEC’s decision to not entertain the merits of Walker’s February 3rd
challen_ges is not and caanot be supported by the facts in this case.

154.. This is particularly true considering that at least 192 of the qualifying
contributions challenged by Walker should not have counted under the SEC’s own interpretation
of W. Va. Code §3-12-9, had the merits been considered.

155. Accordingly, I find the SEC’s decision not to entertain the merits of Walker’s
February 3rd challenges because she did not include a copy of the underlying challenge receipt
with the actval challenge form to be clearly wrong in view of the reliable, probative and
substantial evidence on the whole record.

4. Benjamin Did Not Satisfy the Requirements Relating to Filing an
Application for Certification Pursuant to W. Ya. CSR 146-5-6.1 ,

156. W. Va, Code §3-12-10(a) requires that a participating candidate apply to the SEC
for public campaign financing and file a sworn statement, known as an Appiication for
Certification, that s/he has complied and will comply with the Program’s requirements
throughout the applicable campaign. See W. Va. Code § 3-12-10(a); see also CSR 146-5-6.1,

157. The Application for Certification must state that the candidate:

@ Has signed and filed a declaration of intent as required by section seven of
this article;

(ii)  Has obtained the required number and amount of qualifying contributions
as required by section nine of this article;

(iil) Has complied with the contribution restrictions of this article;
25
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(iv)  Iseligible, as provided in section nine, article five of this chapter, to
appear on the nonpartisan judicial election ballot; and

(v)  Has met all other requirements of this article.
See id.

158. The candidate must file the Application for Certification with the SEC within two
business days after the close of the qualifying period. See CSR 146-5-6.1.

159, As discussed above, Benjamin did not meet “all other requirements of {Article
121 ‘

160. Specifically, I find Benjamin filed to file exploratory reports as required under W.
Va, Code §§ 3-12-3(5) and 3-12-8(d)

161. 1 find that the hardship exemption did not relieve Benjamin of his obligation to
file those reports as early as October 1, 2015.

162. 1 find that Benjamin failed to obtain the required number of qualifying
contributions because at least 192 of the 512 of the qualifying contributions that the Secretary of
State’s office represented to the SEC were electronic contributions that did not contain a
handwritten signature, a requirement that the SEC had already ruled during its February 3rd
meeting was required.

163. Ifind that Benj; amin had solicited and received exploratory contributions from
two political action committees in violation of Article 12 and had not retured said contributions
at the time he provided a swomn statement to the SEC attesting he had complied with all of
Article 12’s requirements.

164. As aresult, Benjamin’s sworn Application for Certification was invalid and,

therefore, the SEC’s certification of Benjamin was erroneous and must be reversed.

26
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4. The SEC’s Decision to Certify Benjamin Violates Walker’s Constitutional
Rights

165. Finally, and in addition to the above, the SEC’s certification of Benjamin was
erroneoys and must be reversed because it directly violated Walker’s constitutional rights to free
speech and substantive due process under the First at;d Fourteenth Amendments of the United
States Constitution. See U.S. Const. am_end. I, amend XIV, § 1

166. Substantive due process profects a citizen from arbitrary government action which
infringes upon her fundamental rights. See United States v. Salerno, 481 U.S. 739, 746 (1987);
Rochin v. California, 342 U.S. 165, 172 (1952) and Palko v. Connecticut, 302 U.S. 319, 325-326
(1937)); First Nat. Bank of Boston v. Bellotti, 435 U.S. 765, 779 (19785 (explaining that
substantive due process applies té the fundamental right to free speech); State ex rel. Loughry v.
Tennant, 229 W. Va. 630, 732 5.E.2d 507 (2012) (explaining that campaign expenditures in
judicial elections warrant constitutional protections as a form of free speec'h and government
involvement in this area warrants the strictest of scrutiny).

167. The SEC, as a “creature” of the state of West Virginia, is a state actor within the
meaning of the Fourteenth Amendment and is held to that Amendment’s standards. See U.S.
Const. amend. X1V, § 1; West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624, 637 (1943).
The First Amendment right to freedom of speech also extends to the states. Gitlow v. New York,
268 U.S. 652, 666 {1925).

168, The First Amendment’s “fullest and most urgent application [is] to speech uttered
- during a campaign for political office.” Citizens United v. Fed. Election Comm’n, 558 U.S. 310,
339 (2010) (internal citations omitted).

169. By certifying Benjamin, notwithstanding his failure to meet the clear and
unambiguous statutory requirements and deadlings, including the SEC’s decision to entertain the
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m_erits of Walker's February 3 challenges for the reasons set forth above, the SEC’s decision
caused public campaign monies to be improperly injected in to the campaign for Supreme Court
justice thereby improperly affecting and hamstringing Walker’s ability to compete for votes.
170. The SEC’s decision, in this regard violated Walker’s constitutional rights to free
speech and substantive due process.
171.  For the foregoing reasons, the SEC’s decision to certify Benjamin as eligible' to

receive public campaign financing from the Program is hereby reversed.

Dated: February 29,2016

1. Gates LLP
210 Sixth Avenue
Pittsburgh, PA 15222
Tel: (412) 355-6500

‘j?ﬁnas C. Ryan (WVSB #9883)
&
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BENJAMIN’S ATTEMPT AT CERTIFICATION

April 1, 2015
3/15 EC Report Deadline

May 1, 2015
4/15 EC Report Deadline

June 1, 2015
5/15 EC Report Deadiine

Juiy 1, 2015
6/15 EC Report Deadline

August 1, 2015
7/15 EC Report Deadling

September 1, 2015
8/15 EC Report Deadline

February 2, 2015
Pre-Candidacy Form Filed

March 3, 2015
Benjamin raises Exploratory Funds
March 30, 2015
Amended Pre-Candidacy Form Filed
o .. April 20, 2015
. ____—— Benjamin raises Exploratory Funds
April 27, 2015
Benjamin raises Exploratory Funds
April 29, 2015
Benjamin raises Exploratory Funds
May 20, 2015
Benjamin raises Exploratory Funds

=

i

Bty By
sh

. June 22, 2015
Benjamin raises Exploratory Funds

. July 21, 2015
Benjamin raises Exploratory Funds
July 22, 2015
Benjamin raises Exploratory Funds

October 1, 2015

September 11, 2015
Declaration of Intent to Participate Filed
October 1, 2015

9/15 EC and QC Reports Deadline

November 1, 2015
10/15 EC and QC Reports Deadline

918 QC Report Filed

November 1, 2015

December 1, 2015

10/15 QC Report Filed

December 1, 2015

11/15 EC and QC Reports Deadline

January 1, 2016

11/15 QC Report Filed

January 1, 2016

12/15 EC and QC Reporis Deadline

February 1, 2016
1116 EC and QC Reports Deadline

12115 QC Report Filed
January 31, 2016
Amended 12/15 QC Report Filed

February 1, 2016
1116 QC Report Filed

February 2, 2016 5:00 pm
Final EC and QC Reports and

Application for Certification Deadline
February 3, 2016 /
SEC Hearing

February 4, 2016
SEC Hearing
February 5, 2016
SEC Hearing

February 10, 2016
SEC Hearing

February 2, 2016 5:09 pm
Application for Certification First Submitted

February 5, 2016

T Request for Hardship Exemption

February 8, 2016
9115, 10/15, 11/15, 12115, and 1116
EC Reports Filed

February 10, 2016
SEC Certification
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February 26, 2016 Hearing Exhibit B

W. Va. Code §3-12-9. Qualifying contributions.

(a) A participating candidate or his or her candidate's committee may not aceept more than one qualifying contribution from a
single individual. A gualifying contribution may not be less than $1 nor more than $100. To be considered as a proper qualifying
contribution, the qualifying contribution must be made by a registered West Virginia voter. A participating candidate shall collect
qualifying contributions which in the aggregate are not less than $35,000 nor more than $50,000. Qualifying contributions in excess
of $50,000 shall be sent to the State Election Commission for depasil in the fund.

(b Each qualifying contribution shall be acknowledged by a written receipt that includes:

(1) The printed name of the participating candidate on whose behalf the conlribution is made and the signature of the
person who collected the contribution for the candidate or his or her candidate’s committee;

(2) For qualifying contributions of $25 or mors, the contribulor's signalure, printed name, street address, zip code,
telephone number, occupation and name of employer; and for qualifying contributions of less than $25, the
contributor's signature, printed name, street address and zip code;

(3) A statement above the confribufor's signature that:

(A) The contributor understands the purpose of the contribution is to assist the participating candidate in obtaining
public campaign financing;

(B)  The contribution was made without coercion,

(C) The conlributor has not been reimbursed, received or promised anything of value for making the contribution;
and

4) One copy of the receipl shall be given to the contributor, one copy shall be retained by the candidate and one copy
shall be sent by the candidate to the Secretary of State. A contribution which is not acknowledged by a written receipt
in the form required by this subsection is not a qualifying contribution.

(c) During the qualifying period, a participating candidate or his or her candidate's committee must obtain at least five hundred

qualifying contributions from registered West Virginia voters. A minimum of ten percent of the total number of qualifying confributions
received by the candidate must be from each of the state's congressional districts.
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Timothy Leach

From:

Sent:

Tor

Ce:

Subject:
Attachments;

Darrell Shull <deshull@grnail.com>-
ThUrs{day; October 01,2015 1;32 PM
Lisa Blake; Missi Kinder

Donald Nickerson; Timothy. Leach
Re: Emiailing - £15 -~ WV Suprerfie Court of Appeals PCF Manthily Report. pdf

F15. - W\Supremé Court of Appeals PCF Mohthly Report.pdf

Thank you for providing thé form. Since the online system is not yet available, I Kave attached the completed
report in order to comply with toddy"s filiing deadline. As.soonas I hear from you that the oiiline system s
operatmnal I will re-file for.September.

Tharik you,

Dharrell Shull

Qn Thu, Oct 1, 2015 at 1:14 PM, Lisa Blake <LBlake{@wysos.coni> wrote!

! Lisa Blake

"Elections Division

‘West Virginia ‘Secretary of State Natalie E; Tenriant.

1900 Kanawha Bivd. East

. Building I, Suite 157K

Charleston WV, 25305

Phone; 304-558-6000
Fax: 304-558-8386

WWW . WYS0S.cOoml
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WV Supreme Court of Appeals Public Campaign Financing
Monthly Report for September 2015

(month)
Candldate or Committee Name: Treasurar
Brent D. Benjamin Donald A. Nickersen, Jr
Political Party: _ ‘ ’ ’ Treagurer's: Maiﬂnn Address (Street; Route or P.O. Bax)
- 8 Barrington Drive
i Bl City, Stale, Zip' Code Daytime Plione #
HWheeling, WV 26003 304-242-0414

(checii.on‘e):

1 Exploratory Period Report. ] Asended Report
[l Qualifying Period Report

REPORY TOTALS

CASH BALANCE SUMMARY
Beginning Balance
‘{endirig hatance from previous report} 1.
(séparale totalé for Exploratory dnd:
Quailfying Periods) $0 . OO
Total Contributions , | TOTAL EXPLORATORY
{from Page 2j i $0.00 CONTRIBUTIONS TO DATE
Subtotal . O
(“n[‘,‘i 142) ) $0 00
Expenditures : TOTAL EXPENDITURES
and Obligations 4.1 - AND OBLIGATIONS TO DATE
{from Page 2) $0 00 A
, . N AT 0
Ending Balance
lines 3-4) $O OO
¥Cannot have a negutive ending balance
Offictal Form F-15 Iasyed by the WV State Election Commission Revised 10/11
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Page 2 _
EXPENDITURES AND OBLIGATIONS

Dgia ’  Fuill name, resklence address (if personel); business address (i firr) ‘ Furpose. | Amount
WMAKE.AS MANY COFIES Total Expendituras and Obiigations:
OF THIS PAGE AS YQU NEED. .

QATH OR AFFIRMATION

S u b m 'tted Vla Emall , swear or affirm that the attached siatement is true,

and correct, to the bestof my knowledge, of all financiat transachons ocelrring within the period covered by this-
staternint, ‘as required by Wast Virginia Code §3- -12-8(d),

Signalure of Treasurer

e 1071 w15

Office Use Only -

" Received By:

JA002038




JA002039




February 26, 2016 Hearing Exhibit D

W. Va. Code §3-12-10. Certification of candidates.

(a) To be certified, a participating candidate shall apply to the State Election
Commission for public campaign financing from the fund and file a sworn
statement that he or she has complied and will comply with all requirements of
this article throughout the applicable campaign.

(b) Upon receipt of a notice from the Secretary of State that a participating
candidate has received the required number and amount of qualifying
contributions, the State Election Commission shall determine whether the
candidate or candidate's committee:

(1) Has signed and filed a declaration of intent as required by section seven
of this article;

(2) Has obtained the required number and amount of qualifying
contributions as required by section nine of this article;

(3) Has complied with the contribution restrictions of this article;

(4) Is eligible, as provided in section nine, article five of this chapter, to
appear on the nonpartisan judicial election ballot; and

(5) Has met all other requirements of this article.
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Timothy Leach

From: Darrefl Shull <dcshull@grhail.com>

Sent: Tuesday, Februaiy 02, 2016 6:22 PM

To: Timothy: Leach )

Subjeit: Re: Certification Statement froim Justice Brent Benjamin

Please stand by - I ain speaking with legal counsel now.

On Tue, Feb 2, 2016 at 6:18 PM, Timothy Leach <TLeach{@wvsos.com> wrote:

Does the candidafe wish {0 certify that he has met all requirements of the code before abtainjng the confirmation
signatures? ‘ o

Tim

From; Darrell Shull [maitto:deshull@gmail.com)
Sent: Tuesday, Fe bruary 02, 20164:55 PM
To? Tlmothy leach<T Leach WVSGS, Comi>; Missi Kinder <MKinder, WVS0S.COm>

" ce: Dopald Nickerson <dnickerson@bowlesrice.com>
. Subject: Certlfication Statement from Justice Brent Benjantin '

: Attached is a PDF .of Justice Benjamin's swomn stalement as to ehglblhty to participate in the pubhe campaign
finance program, Please advise if you have any difficuity receiving or if there are additional actions requlred

for vs to file these-docuiments. Thenk you,
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February 26, 2016 Hearing Exhibit F

W. Va. Code §3-12-13. Reporting requirements.

(a) Participating candidates and certified candidates shall comply with
this section in addition to any other reporting required by this chapter....

(c) No later than two business days after the close of the qualifying
period, a participating candidate or his or her financial agent shall report
to the Secretary of State on appropriate forms a summary of:

(1) All exploratory contributions received and funds expended or
obligated during the exploratory period together with copies of any
receipts not previously submitted for exploratory contributions; and

(2) All qualifying contributions received and funds expended or
obligated during the qualifying period together with copies of any
receipts not previously submitted for qualifying contributions.
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Certificate of Service

I, Thomas C. Ryan, certify that I caused to be served by electronic mail and first class
mail a copy of the Petitioner s Proposed Findings of Fact and Conclusions of Law and February
26, 2016 Hearing Exhibits A - F upon counsel for the following Respondents, on February 29,
2016:

J. Robert Leslie, Esq. Jonathan Marshall, Esq.
Jonathan T. Osborne, Esq. Maryl Sattler, Esq.
Office of the West Virginia Attorney General Bailey Glasser LLP
1900 Kanawha Boulevard 209 Capitol Street
Bldg. 1, Room E-26 Charleston, WV 25301

Charleston, WV 25305

Counsel for Respondents the Honorable Natalie E. Counsel for Respondent the Honorable Brent
Tennant, Vincent P. Cardi, Esq., Gary A. Collias, D. Benjamin, Esq.
and the Honorable Brent D. Benjamin, Esq.

/ Thomas C. Ryan
W.V. Bar #9883
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA Cﬁ Cw\

lﬁ FE

ELIZABETH D. WALKER, candidate for B2g AN 14
the Supreme Court of Appeals of West "hsﬁm ;q o 2
Virginia, iy ufw o &

AT

Petitioner,
V. Civil Action No.: 16-AA-17
Judge Tod Kaufinan

NATALIE E. TENNANT, ex-officio,
GARY A. COLLIAS, and VINCENT P.
CARDI, members of the West Virginia
State Election Commission; and BRENT
D. BENJAMIN, candidate for the
Supreme Court of Appeals of West
Virginia,

Respondents.

ORDER AFFIRMING DECISTON OF THE STATE ELECTION COMMISSION

As spending by candidates and independent parties increases, so does the
perception that contributors and interested third parties hold too much influence
over the judicial process.

W. Va. Code § 3-12-2(8).

The Public Campaign Financing Program was established for three important legislative
purposes: (1) to ensure the impartiality and integrity of the judiciary; (2) to increase the public
confidence in the courts; and (3) to protect the Constitutional rights of voters and candidates
from increasingly large amounts of money being raised and spent from private donors who wish
to influence the outcome of elections. W. Va. Code § 3-12-2(1)-(10). The statute itself is a
remedial Act, adopted to counteract the belief that special interest groups can gain favor with the
Court by making large contributions to judicial campaigns.

Candidates who participate in the Program must agree to reject large donations and

eschew funding from out-of-state groups. The candidate instead gathers 500 small contributions

JA002046



from individual West Virginia voters. Each qualifying contribution can be as liille as $1.00; no
more than $100 caﬁ be accepted from one donor. Candidates who meet these requirements
receive a set amount of money trom the Fund to conduct their campaigns — thereby ensuring that
a West Virginian who can give only $1.00 may participate in the judicial selection process on the
same level as wealthy political insiders and special interest groups. It is with these purposes in
mind that the Court addresseé the pfesent dispute.

PROCEDURAL HISTORY

This matter is before the Cmﬁ't on Beth Walker’s Petition for Judicial Review of the State
Election Commission’s Decision certifying Justice Brent ID. Benjamin to participate in the Public
Campaign Financing Program.

On February 10, 2016, the State Election Commission certified Justice Brent D.
Benjamin to receive funding from the Public Campaign Financing Program. On February 16,
2016, Beth Walker filed this lawsuit. She claims that the SEC’s decision certifying Jusﬁce
Benjamin was incorrect and violated her constitutional rights. Justice Benjamin filed a response
on February 25, 2016, arguing that the SEC’s certification decision was correct and that,
furthermore, Beth Walker has not been harmed and lacks standing to sue.

The Court has considered the written submissions of Petitioner and Respondent Benjamin
and held a hearing on February 26, 2016. For the reasons set forth below, the SEC’s decision in

this matter is AFFIRMED and this adrﬁinistrative appeal is hereby DENIED.

STANDARD OF REVIEW
This case is before the Court on an administrative appeal under West Virginia Code
§ 29A-5 et seq. and Rule 2 of the West Virginia Rules of Procedure for Administrative Appeals.

In such an appeal, the Circuit Court is to reverse, vacate, or modify the agency’s decision if;
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[T]he substantial rights of the petitioner or petitioners have been prejudiced
because the administrative findings, inferences, conclusions, decisions or order
are: {1) In violation of constitutional or statutory provisions; or (2) In excess of
the statutory authority or jurisdiction of the agency; or (3) Made upon unlawful
procedures; or (4) Affected by other error of law; or (5) Clearly wrong in view of
the reliable, probative and substantial evidence on the whole record; or (6)
Arbitrary or capricious or characterized by abuse of discretion or clearly
unwarranted exercise of discretion.

Syl. Pt. 2, Shepherdstown Volunteer Fire Dept. v. State ex rel. State of West Virginia Human
Rights Comm'n, 172 W.Va. 627, 628, 309‘S.E.2d 342, 343 (1983); see also W. Va. Code §29A-
5-4 (same). “The ‘clearly wrong’ and the ‘arbitrary and capricious’ standards of review are
deferential ones which presume an agency’s actions are valid as long as the decision is supported
by substantial evidence or by a rational basis.” Syl. Pt. 3, Curry v. W. Va. Consol. Pub. Ret Bd.,
236 W. Va. 188, 778 S8.E.2d 637, 638 (2015).

“A reviewing court must evaluate the record of an adminisirative agency’s proceeding to
determine whether there is evidence on the record as a whole to support the agency’s decision.
The evaluation is conducted pursuant to the administrative body’s findings of fact, regardless of
whether the court would have reached a different conciusion on the same set of facts.” Syl. Pt. 1,
Walker v. W. Va. Ethics Comm’'n, 201 W. Va. 108, 109, 492 S.E.2d 167, 168-69 (1997).

This Court will only consider those issues properly raised by written brief in this
proceeding. See W. Va. Code § 29A-5-4(¢).

FINDINGS OF FACT

L. Respondent Justice Brent D. Benjamin and Petitioner Beth Walker are among the
candidates in the 2016 election for a single seat on the West Virginia Supreme Court of Appeals.

2. Justice Benjamin began his campaign as a regular candidate seeking re-election to

the West Virginia Supreme Court of Appeals.
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3. From January 2015 until September 2015, the Committee to Re-Elect Justice
Benjamin received $9,950 in pre-candidacy contributions. (Ex. CC, Exploratory Summary
Report.)

4. Seven hundred dollars of these contributions were rejected and returned by the
Committee to Re-Elect Justice Benjamin. (Ex. HH, Receipts; Ex. II, Documentation of Return;
Ex. EE, Am. Monthly Exploratory Report.)

5. Until September 2015, Justice Benjamin did not intend to participate in the Public
Campaign Financing Program.

6. In early September 2015, Justice Benjamin decided to enter the Public Campaign
Financing Program and became a participating candidate under the statute.‘ On September 11,
2015, Justice Benjamin filed a Declaration of Intent publicly announcing his intent to participate

in the Program. (Ex. P, Declaration of Intent.)

7. From September 2015 through January 2016, The Committee to Re-Elect Justice
Benjamin (“Benjamin campaign”) collected qualifying contributions.

8. On October 1, 2015, the Benjamin campaign filed a monthly financial report
reflecting that it had not recéived any qualifying contributions during the month of September.
(Ex. W, Sept. Activity Report.)

0. Justice Benjamin did not receive any exploratory contributions in September
2015. (Id)

10.  OnNovember 1, 2015, the Benjamin campaign filed a monthly financial report
reflecting that it had received $1,360 in qualifying contributions during the month of October.

(Ex., Oct. Activity Report.)
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11.  Justice Benjamin did not receive any exploratory contributions in October 2015.
(d)

12.  On December 1, 2015, the Benjamin campaign filed a monthly financial report
reflecting $1,299 in qualifying contributions received during the month of November.

13, Justice Benjamin did not receive any exploratory contributions in November
2015. (4d)

14.  On January 1, 2016, the Benjamin campaign filed a monthly financial report
reflecting $4,045 in qualifying contributions received during the month of December 2015. (Ex.
Z, Dec., Activity Report.) On January 31, 2016, the Benjamin campaign filed an amended
financial report reflecting $4,055 in qualifying contributions received during the month of
December 2015. (Ex. AA, Amended Dec. Activity Report.)

15.  Justice Benjamin did not receive any exploratory contributions in December
2015. (Id)

16.  OnFebruary 1, 2016, the Benjamin campaign filed a monthly financial report
reflecting a total of $34,797 in qualifying contributions received during the month of January
2016. (Ex. BB, Jan. Activity Report.)

17. Justice Benjamin did not receive any exploratory contributions in January 2016.

18. The Benjamin campaign was unable to file its Summary Exploratory Financial
Report because of a problem with the Secretary of State’s electronic filing system. (Ex. G, Feb. 5
Tr. at 6-14.)

19. The Secretary of State’s Office confirmed on the record at the SEC proceeding

that Justice Benjamin was (and remains) unable to file exploratory financial reports on the
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electronic filing system. (Ex. G, Feb. 5 Tr. at 6-8, 14, 16-17 (testimony confirming that the
Secretary of State’s online filing system will not accept Benjamin’s exploratory reports)).

20.  At4:55 p.m. on February 2, 2016, Justice Benjamin filed his Application and
sworn statement stating that he had and would continue to comply with the requirements of the
Public Campaign Financing Program. (Ex. PP}, 4:55 p.m. Email from Darrell Shull.)

21.  That same day, Beth Walker filed 154 objections to Benjamin’s qualifying
contributions. (Ex. T, Challenge Forms.)

22.  OnFebruary 3, the State Election Commission convened a special emergency
meeting to consider Beth Walker’s challenges. The SEC spent seven hours considering Walker’s
objections. (Ex. E, Feb. 3 Tr.)

23, Walker did not submit any evidence to support her challenges. (Id.)

24, That same day, the SEC learned that, while the seven-hour meeting was taking
place, Walker (who did not personally attend) had filed an additional 365 objections to
Benjamin’s qualifying contributions.

25.  The Secretary of State’s Office contacted the Walker campaign and notified it that
it would not be conducting research to support Walker’s objections. The Walker campaign was
notified that if it wanted to pursue the 365 challenges, it needed to bring the proper support to the
SEC meeting. The Walker campaign confirmed on the record that it had received these

instructions and understood them.? (Ex. F, Feb. 4 Tr. at 22:67, 46:13-21, 69:9-14, 78:17-22.)

! Petitioner and Respondent both filed supplemental appendices on February 25, 2016. These
appendices both contain an exhibit labeled “PP.” The document referenced here is Respondent
Benjamin’s Exhibit PP,

2 For example, the Watker campaign’s representative stated on the record: “I was told yesterday
that I had to bring evidence to back up my challenges today.” (Ex. F, Feb. 4 Tr. at 22:6-7; see also id. at
78:17-22.)
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26. On February 4, 2016, the SEC held another special emergency meeting to
consider Walker’s 365 additional objections. (Ex. F, Feb. 4 Tr.)

27. The SEC noted on the record that Walker’s 365 objections had been filed after the
February 2, 2016 deadline but determined that it would consider them nonetheless. (Ex. F, Feb, 4
Tr. at 12:2-13:2.)

28. Walker did not submit any evidence in favor of her objections, (Ex. F, Feb. 4 Tr.
at 22:6-7, 46:13-21, 69:9-14, 78:17-22.)

29. The Walker ;:ampaign was given an opportunity at the SEC meeting to provide
evidence or articulate a basis for the objections, but it declined to do so. (/d. at 46;13-21, 69.9-
14, 86:13-87:1.) Instead, the Walker campaign stated that it intended to rely solely on the
challenge forms it had previously submitted to the SEC.?

30. The SEC considered and rejected Walker’s 365 objections for lack of evidence.
(Ex. F, Feb. 4 Tr. at 86:19-88:23.)

31. On February 5, 2016, the SEC held a meeting at which it considered Justice
Benjamin’s request for a hardship exemption to file his Summary Exploratory Financial Report
in paper form. The SEC granted his request, and gave the campaign until February 10, 2016, to
do so. (Ex. G, Feb. 5 Tr. at 12-14.)

32.  OnFebruary 8, 2016, the Benjamin campaign filed a Summary Exploratory
Financial Report. (Ex. CC.) The report inadvertently included $700 in exploratory contributions
that had been rejected and returned by the Benjamin campaign. (Ex. HH, Receipts; Ex. II,

Documentation of Return.)

3 For example, when asked to provide an explanation for a specific objection, the Walker campaign
stated: “I don’t have a comment on that.” (Ex. F, Feb. 4 Tr, at 69:9-14.) When asked again if they had any
evidence to support their objections, the campaign responded “Only what was submitted.” (Ex. I, Feb. 4
Tr. at 46:13-21)
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33.  OnFebruary 9, 2016, the Benjamin campaign filed an Amended Exploratory
Financial Report to remove the $700 in exploratory contributions that had been returned. (Ex.
EE; see also Ex. HH-IL)

34. On February 10, 2016, the SEC held a public meeting to consider Justice
Benjamin’s request for certification for public financing. At the meeting, the SEC determined
that Justice Benjamin had met all of the Program’s requirements and voted unanimously that he
should be certified. (Ex. KK, Feb. 10 Tr. at 40:1-15); see also W. Va. Code § 3-12-10(b).

CONCLUSIONS OF LAW

35.  Inthis appeal, Walker raises four primary issues coneemning the SEC’s

certification decision. The Court will consider each in turn.

Monthly Exploratory Financial Reports

36.  First, Walker argues that the Benjamin campaign failed to file monthly reports of
its exploratory eontributions.

37. A “participating candidate™ in the Public Campaign Financing Program is
required to submit monthly reports of all exploratory and qualifying contributions “received
during the immediately preceding month.” W. Va. Code 3-12-13(b).

38.  The statute defines “participating candidate™ as a candidate who is “seeking
election to the Supreme Court of Appeals and is attempting to be certified in accordance with
section ten of this article to receive public campaign financing from the fund.” W. Va, Code § 3-
12-3(11).

39.  Asnoted above, the Court finds that Justice Benjamin became a “participating

candidate” in September 2015.
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40.  Prior to September 2015, Justice Benjamin was not a “participating candidate.”
He was therefore not required to file monthly financial reports until October 2015. W. Va. Code
3-12-13.

41. After Justice Benjamin filed his Declaration of Intent on September 11, 2015, all
contributions he received were qualifying contributions under W. Va. Code § 3-12-13. The Court
therefore finds that from September 2015 to February 2016, the Benjamin campaign had no
exploratory contributions to report.

-42. The Court therefore concludes that the State Election Commission’s finding that
Justice Benjamin had filed all required monthly reports was not arbitrary, capricious, or an abuse
of discretion.

Application for Certification

43.  Next, Beth Walker argues that Justice Benjamin’s Application for certification
was untimely because it was time-stamped at 5:09 p.m. on February 2. Walker believes that the
Application should have been filed by 5:00 p.m.

44.  The SEC concluded that the Application was timely and appropriate filed. (Ex.
KK, Feb. 10 Tr. at 4-5, 40:1-14.)

45.  Based on evidence submitted, this Court finds that the Application was filed with
the Secretary of State at 4:55 p.m. on February 2nd. (Ex. PP%, 4:55 p.m. Email from Darreil
Shull.)

46. Furthermore, the Court concludes that even if the Application had been filed at
5:09 p.m., it would have been timely. The SEC’s regulations merely require the Application to
be filed “no later than two business days after the close of the qualifying period.” W. Va. C.S.R.

§ 146-5-6. There is no question that Justice Benjamin’s Application, filed February 2, was filed

‘ Respondent Benjamin’s Exhibit PP.
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within two business days of the close of the qualifying period. Nothing in the statute or
regulations requires an Application to be filed by any particular time on that day.

47.  Walker furthet contends that the Application was not accurate at the time it was
filed.

48. A candidate applying for public financing must file “a swom statement that he or
she has complied and will comply with all requirements of this article throughout the applicable |
campaign.” W. Va. Code § 3-12-10(a).

49. At the time that he filed his sworn statement, Justice Benjamin promised that he
had and would comply with all requirements of this article throughout his campaign. The State
Election Commission determuned that this statement was accurate when made, and the Court
finds no evidence in the record to suggest that it was not or that the SEC’s finding in this regard
was arbitrary and capricious.

50.  For these reasons, the Court concludes that the SEC correctly found that Justice
Benjamin’s - Application was timely and accurate. The SEC’s decision was not arbitrary,

capricious, or an abuse of discretion, and is therefore AFFIRMED.

Qualifying Contributions

51.  Next, Walker appeals the SEC’s decision “in its determination that Benjamin
presented a sufficient number of compliant exploratory contributions and qualifying
contributions.” (Pet. at 18.) Walker’s Petition provides no explanation for her appeal, instead
claiming that she will later supplement the Petition and the record with her arguments. (Pet. at
18.) To date, she has not done so.

52, The SEC determined that the Benjamin campaign met the qualifying contribution
requirement by presenting 512 qualifying contributions. (Ex. G, Feb. 5 Tr. at 22-23; Ex. KK,

Feb. 10 Tr. at 4-5, 40:1-14.)
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53.  Because Walker has not properly raised this issue, the Court will not consider it.
See W. Va. Code § 29A-5-4(e) (“Appeals talen on questions of law, fact or both, shall be heard
upon assignments of error filed in the cause or set out in the brief of the appellant. Errors not
argued by brief may be disregarded . . . ) (emphasis added).

54, At this time, the Court has no information before it to consider Walker’s specific
objections to Benjamin’s qualifying contributions. Walker has not identified which objections
she wishes to appeal, nor has she identified the alleged errors in the SEC’s denial of her
objections. (See Pet. at 18.)

55.  Atthe hearing on her Petition, Walker suggested that the Court should consider
the objections contained in the challenge forms that the Secretary of State provided as part of the
Appendix in this case. Even if the Court wished to wade through over 500 challenge forms, it
could not do so because Walker has provided no evidence or specific argument in favor of her
challenges — either here or before the State Election Commission. (Ex. F, Feb. 4 Tr. at 22.67,
46:13-21, 69:9-14, 78:17-22.) Even if this Court were in the position of considering Walker’s
objections for the first time, the challenge forms themselves do not contain enough evidence for
the Court to consider their merit. The Court can only conclude that Walker’s argument regarding
Benjamin’s qualifying contributions has been waived.

56. The SEC determined that Justice Benjamin had submitted at least 512 qualifying
contributions totaling $36,174. The SEC further found that 22 percent of those contributions
were in district one, 46.8 percent were in district two, and 31 percent in district three. (Ex. G,
Feb. 5 Tr. at 22-24.) The SEC further concluded that all of the 512 qualifying contributions were

receipted “with all necessary information and statements.” (Ex. G, Feb. 5 Tr. at 24.) These
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findings are supported by the record and meet the statutory requirements of W. Va. Code § 3-12-

9.

57.  The Court therefore concludes that the State Election Commission’s finding that
Justice Benjamin obtained the requisite number of qualifying contributions was not arbitrary,
capricious, or an abuse of discretion.

Summary Exploratory Financial Report

58,  Walker further contends that Justice Benjamin failed to file his Summary
Exploratory Financial report by the February 2, 2015 deadline, and that the SEC lacked the
authority to grant him a one-week extension of time.

59.  The Public Campaign Financing Program statute provides that “No later than two
business days after the close of the qualifying period, a participating candidate or his or her
financial agent shall report . ., (1) All exploratory contributions received and funds expended or
obligated during the exploratory period together with copies of any receipts not previously
submitted for exploratory contributions.” W. Va. Code § 3-12-13(c)(1).

60.  All reports filed under the West Virginia Public Campaign Financing Act must be
filed electronically with the Secretary of State; there is no paper filing option unless the
candidate obtains a h;clrdship exemption from the SEC. W. Va. Code §3-12-13.

61.  Justice Benjamin attempted to file his exploratory report electronically, but was
unable to do so due to a glitch in the Secretary of State’s electronic filing system. The Secretary
of State’s Office has confirmed that a glitch in the system prevented the Benjamin campaign
from filing exploratory reports. (Ex. G, Feb. 5 Tr. at 6-8, 14, 16-17 (testimony confirming that
the Secretary of State’s online filing system will not accept Justice Benjamin’s exploratory

reports)).
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62. The Benjamin campaign accordingly asked the SEC for a hardship exemption to
permit it to file the exploratory reports in paper form. The SEC granted the exemption, and gave
thé campaign until February 10, 2015, to file a paper report.

63. This Court finds that the Benjamin campaign was prevented from filing its
exploratory reports by the deadline due to a glitch in the Secretary of State’s electronic filing
system. (Ex. G, Feb. 5 Tr. at 6-8, 14, 16-17.)

64.  The Court further concludes that the SEC’s decision to grant the hardship
exemption was not arbitrary, capricious, or an abuse of discretion, and that, in doing so, the SEC
did not act in excess of its statutory authority or jurisdiction.

65. The SEC has explicit authority to grant a hardship exemption to the electronic
filing requirement. W. Va. Code § 3-12-8(d). In this case, the SEC propetly concluded that an
extension of time was necessary under the circumstances of the hardship exemption because
electronic filing was unavailable on the deadline. The Court concludes that the SEC’s actions
were within its statutory authority,

66. Further, the Court concludes that the SEC has implied authority to grant an
extension of time for a paper filing made subject to a hardship exemption. See Walker v. W. Va.
Ethics Comm'n, 201 W.Va. 108, 121, 492 S.E.2d 167, 180 (1991) (noting that there are “certain
circumstances in which an agency may perform a function that is implied, but not specifically
permitted, by statute”; an agency’s authority includes “‘such other powers as are necessarily or
reasonably incident to the powers granted.””) (quoting Walter v. Ritchie, 156 W. Va. 98, 108,
191 S.E.2d 275, 281 (1972)).

67. Moreover, the Court concludes that the deadline for filing the report was

equitably tolled by the glitch in the electronic filing system. When a party is prevented from
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doing something on the deadline due to extreme circumstances outside his control, the deadline
may be deemed equitably tolled. See McKibben v. Eastern Hospitality Mgmt., 288 F, Supp.2d
723 (N.D. W. Va. 2003) (equity required that a complaint be deemed timely filed when the
plaintiff was prevented from filing due to extreme inclement weather that closed the courthouse).
As the court in McKibben noted, the West Virginia Supreme Court has held that it is “the duty of
a court to disregard a statutory construction, though apparently warranted by the literal sense of
the words in a statute, when such construction would lead to injustice and absurdity.” /d
(quoting Syl. Pt. 2, Chevy Chase Bank v. McCamant, 204 W. Va. 295, 512 S.E.2d 217 (1998)).

68. In this case, the Benjamin campaign was prevented from filing its exploratory
reports by the deadline due to a glitch in the Secretary of State’s electronic filing system, This
circumstance was outside Justice Benjamin’s control. The SEC did not exceed its authority or
abuse its discretion by granting him an exemption to permit him additional time to file a paper
copy of this financial report, .

Remedy

69.  Beth Walker contends that any late filing of any financial report results in
automatic disqualiﬁcatiqn from the Public Campaign Financing Program. This Court disagrees.

70. Instead, the Court concludes that even if the SEC’s extension of time were
deemed ineffective, the SEC still would not have abused its discretion by certifying Justice
Benjamin to receive funds from the Public Campaign Financing Program.

71.  The Act establishing the Public Campaign Financing Program is a remedial
statute adopted for important legislative purposes. See W, Va, Code § 3-12-2(2)-(10) (explaining

legislative purpose).

14
JA002059




72. “Where an act is clearly remedial in nature, we must construe the statute liberally
so as to furnish and accomplish all the purposes intended.” See Barr v. NCB Mgmt. Servs. Inc.,
227 W. Va, 507, 513, 711 S.E.2d 577, 583 (2011) {(quotation marks and citations omitted).

73. At the time the SEC certified Justice Benjamin, he had met all requirements of the
statute and regulations, including the financial reporting requirements.

74.  The statute does not indicate that filing a single financial report a week after the
deadline requires that a candidate be disqualified from certification. Such an interpretation would
be inconsistent with the remedial purpose of the statute. See Barr, 711 S.E.2d at 583.

75.  Walker relies on cases dealing with where a candidate missed a filing deadline to
appear on the ballot’ — a situation much different than the one here, where the candidate
appropriately filed to run, and even timely filed his application for public financing, but simply
filed one financial report a week late in paper form at the direction of the State Election
Commission due to a glitch in the Secretary of State’s electronic filing system.

76.  Insuch cases, the public interest requires the Secretary of State to determine with
finality what candidates will appear on the ballot. In this case, there was no question that Justice
Benjamin was running for re-election or that he was seeking public financing. Instead, the

document at issue 1s a simple financial report that was filed several days late due to an electronic

3 For example, in Brady v, Hechler, the challenged candidate failed to timely file a certificate
declaring himself a candidate in the election. 176 W. Va. 570, 346 S.E.2d 546, 548 (1986). The Court in
Brady explained that generally “statutory provisions in election statutes, requiring that a certificate or
application of nomination to be filed with a specified officer within a specific period of time, are
mandatory.” Id. Similarly, State ex rel. Vernet v. Wells dealt with candidates who had not filed certificates
of nomination as required. 87 W, Va. 275 (1920). In this case, no one has alleged that Benjamin failed to
file a certificate or application of nomination. Walker’s interpretation is also inconsistent with W. Va.
Code § 3-8-7. See id, see also W. Va. C.8.R. § 153-51-1, 2 (providing for notice to a candidate who has
not filed any required campaign finance statement before the candidate is disqualified from the general
election).
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system issue outside the Benjamin campaign’s control. The Court therefore concludes that Brady
and Vernet are distinguishable [rom this case.

77.  Moreover, the plain language of the statute in this case makes clear that not all
errors result in automatic disqualification. Instead, the statute expressly provides that the SEC
has thé discretion to impose a civil penalty of $100 per day for any candidate who violates any
reporting requirement. W. Va. Code § 3-12-16(d). The statute further grants the SEC the
discretion to disqualify any candidate who violates the statute from participating in the Public
Campaign Financing Program. W. Va. Code § 3-12-10(h) (“A candidate’s certification . . . may
be revoked by the State Election Commission, if the candidate violates this article.”) (emphasis
added).

78.  The Court therefore concludes that the remedy for filing a single late financial
report is not automatic disqualification.

79. - The Court further concludes that in light of the remedial purpose of the statute,
the filing deadlines at issue here are procedural rather than jurisdictional. See Indep. Fire Co. No.
Iv. W. Va. Human Rights Comm’n, 180 W. Va. 406, 408-10, 376 S.E.2d 612, 614-16 (1988).

80.  Under the circumstances presented in this case, the SEC did not abuse its
discretion by certifying Justice Benjamin under the Public Campaign Financing Program.

ORDER

For the reasons set forth above and those stated on the record at the February 26, 2016
hearing, the Court hereby ORDERS that the State Election Commission’s February 10, 2016
Decision is AFFIRMED. Beth Walker’s Petition for Judicial Review of the February 10, 2016

Decision of the West Virginia State Election Commission Certifying Brent D. Benjamin
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Pursuant to W, Va. Code § 3-12-10 is DENIED. Beth Walker’s Application for a Stay is hereby
DENIED as moot.
The Clerk of the Court is hereby directed to send a certified copy of this Order to counsel

of record,

ENTERED:

HON. TOD KAUFMAN
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Prepared and Presented By:

Maryl C. Sattler (WVSB #11733)
BAILEY GLASSER, LLP

209 Capital Street

Charlesten, WV 25301

T: (304) 340-2295
F:(304)342-1110
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, \%’ﬁéﬁ'l‘fggg;wA

Hpgsilir o
ELIZABETH D. WALKER, candidate for IR T o
the Supreme Court of Appeals of West ’ L"f\’FUJT'Eb,—JRT
Virginia,
Petitioner,
V. Civil Action No.: 16-AA-17
Judge Tad Kaufman

NATALIE E. TENNANT, ex-officio,
GARY A. COLLIAS, and VINCENT P.
CARDI, members of the West Virginia
State Election Commission; and BRENT
D. BENJAMIN, candidate for the
Supreme Court of Appeals of West
Virginia,

Respondents,

CERTIFICATE OF SERVICE

Couﬁsel for Respondent, Justice Brent D. Benjamin, does hereby certify that the
foregoing proposed Order Affirming Decision of the State Election Commission was served this

29th day of February 2016, by sending a true exact via facsimile, to the following:

Thomas C. Ryan (WVSB #9883)
K&L Gates LLP

210 Sixth Avenue

Pittsburgh, PA 15222

Tel: (412) 355-6500

Fax: (412) 355-6501
Thomas.ryan@klgates.com

James R. Leslie, Esq.

Jonathan T. Osborne, Esq. .

Office of the West Virginia Attorney General
State Capitol

Building 1, Room E-26

Charleston, WV 25305

Tel: (681)313-4554

Fax: (304) 558-0140
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

M LTI
FE N

Ldrn -~

ELIZABETH D. WALKER, candidate for o bopln o

the Supreme Court of Appeals of West
Virginia,

Petitioner,

V. Civil Action No.: 16-AA-~17
Judge Tod J. Kaufman

NATALIE E,. TENNANT, ex-officio,

GARY A. COLLIAS, and VINCENT P.

CARDI, members of the West Virginia

State Election Commission; and BRENT

D. BENJAMIN, candidate for the

Supreme Court of Appeals of West

Virginia,

Respondents.

ORDER IN THE APPEAL OF
ELIZABETH D. WALKER v, STATE ELECTION COMMISSION

As spending by candidates and independent parties increases, so does the
perception that contributors and interested third parties hold too much influence
over the judicial process.

W. Va. Code § 3-12-2(8).

The Public Campaign Financing Program (hereinafter the “Finmciné Program”) was
established for three important legislative purposes: (1) o ensure the fairness of democratic
elections in this state; (2) to protect the Constitutional rights of voters and candidates from the
detrimental effects of increasingly large amounts of money being raised and spent to influence

the outcome of elections; (3} to protect the impartiality and integrity of the judiciary; and (4) to

strengthen public confidence in the judiciary. W. Va. Code § 3~12—2(1)—(10)1. The statute itself

 The West Virginla Supreme Court of Appeals Public Financing Program In 2010, the West Virginia Legislature
enacted the West Virginia Supreme Court of Appeals Public Financing Program (the “Program”). The Program and
its requirements are codified in Chapter 3, Article 12 of the West Virginia Code, and the Legislature has also
enacted |legislative rules -- West Virginia Code of State Rule (“CSR”) 146-5, et seq. -- to administer it.
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seeks to balance the expensive playing field, ‘where any lawyer running for West Virginia
Supreme Court of Appeals can have a chance to fairly compete in our elective method of
selecting judges.

- Candidates who participate in the Public Campaign Financing Pro gra;n must agree to
reject large donations and eschew funding from out-of-state groups. To access the public money,
the candidate must gather 500 small contribﬁtions from individual West Virginia voters. Each
qualifying contribution can be as little as $1.00; no more than $100 can be accepied from one
donor. Candidates who meet these requirements receive a set amount of money from the public
Fund to conduct their campaigns ~- thereby ensuring that citizens who contribuie get a bargain
for their buck with the public money obtained, and the candidate can forego having to spend
their own money or raising money from contributions, thereby creating a playing field that
heretofore favored the rich, the entrenched (incumbents wha can campaign while in office for
years) or those v}ho have the ability to raise large sums of money.

PROCEDURAL HISTORY

This matter is before the Court on Elizabeth Walker’s (the challenger’s) Petition for
Judicial Review of the State Election Commislsion’s Deciston certifying Justice Brent D.
Benjamin to participate in the Public Campaign Financing Program. Ms. Walker is a candidate
for clection to the West Virginia Supreme Court of Appeals. One seat is on the ballot to be filled
by the election scheduled for May 10, 2016,

On February 10, 2016, the State Election Commission certified Justice Benjamin to
receive funding from the Public Campzign Financing Program. On February 16, 2016 Elizabeth

- Walker filed this lawsuit claiming that the SEC’s decision certifying Justice Benjamin was

erroneous, an abuse of the State Election Commission’s authority, cortrary to the statute, and
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violative of certain constitutional rights she may be accorded as an opposing candidate by virtue
of the discretion used by the SEC to release these public monies. Justice Benjamin filed a
response on February 25, 2016, arguing that the SEC’s certification decision was correct and
that, Beth Walker lackeéi the standing to sue.

The Court has considered the written submissions of Petitioner and Respondent Benjarnin
and held a hearing on February 26, 2016 which lasted for several hours. The Court compliments
both lead counsel at the trial level, Jonathan Marshall, Esq. of Bailey and Glasser for Justice
Benjamin, and Thomas Ryan, Esq. of K ad L Gates for Elizabeth Walker. Both did an able job
orally and in briefs for their clients’ cause. Further, it should be noted that Justice Benjamin
_ attended the hearing in the Circuit Court and his appearance as a client was appreciated and

noted.
THE ISSUE OF STANDING

The State’s involvement in this campaign, through both process and the substantive
release of funds has dramatically altered the balance of the playing field. In order to establish
standing, the legality of the SEC customs depends considerably upon whether Ms. Walker
herself is an object of the forgone action itéelf. There can be little question that the SEC’s release
of funds has or will cause her financial injury (or votes) and that a judgement in her favor will
redress it. (Her candidacy’s involvement in this very challenge at the SEC level before the funds
were released substantiated her causal connection between the injury and the SEC’s conduct

complained of. Therefore, Ms. Walker is HELD to have standing to bring this suit’.

Z Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992).
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STANDARD OF REVIEW
This case is before the Court on an administrative appeal under West Virginia Code
§ 29A-5 et seq. and Rule 2 of the West Virginia Rules of Procedure for Administrative Appeals.

In such en appeal, the Circuit Court is to reverse, vacate, or modify the agency’s decision if:

[T]he substantial rights of the petitioner or petitioners have been prejudiced
because the administrative findings, inferences, conclusions, decisions or
order are: (1) In violation of constitutional or statutory provisions; or (2) In
excess of the statutory authority or jurisdiction of the agency; or (3) Made
upon unlawful procedures; or (4) Affected by other error of law; or (5)
Clearly wrong in view of the reliable, probative and substantial evidence on
the whale record; or (6) Arbitrary or capricious or characterized by abuse of
discretion or clearly unwarranted exercise of discretion’.

This Court will only consider those issues propetly raised by written brief in this
proceeding. See W. Va. Code § 29A-5-4(e), the record below and t‘qe demonstrative charts used
at the hearing connected with the briefs, arguments and previously addressed evidence.

FINDINGS OF FACT

1. Respondent Justice Brent D. Benjamin and Petitioner Elizabeth Walker are

among the candidates in the 2016 election for a siﬁgle seat on the West Virginia Supreme Court

of Appeals scheduled state-wide for May 10, 2016.

* syl. Pt. 2, Shepherdstown Volunteer Fire Dept. v, State ex rel, State of West Virginia Human Rights Comm'n, 172
W.Va. 627, 628, 309 5.E.2d 342, 343 (1983); see also W. Va, Code §29A-5-4 (same). “The ‘clearly wrong' and the
‘arbitrary and capricious’ standards of review are deferential ones which presume an agency’s actions are valid as
tong as the decision is supported by substantial evidence or by a rational basis.” Syl. Pt. 3, Curry v. W. Va. Consol.
Pub. Ret. Bd., 236 W. Va. 188, 778 S.E.2d 637, 638 (2015).

“A reviewing court must evatuate the record of an administrative agency’s proceeding to determine whether there
1s evidence on the record as a whole to support the agency’s decision, The evaluation is conducted pursuant to the
administrative body's findings of fact, regardless of whether the court would have reached a different conclusion
on the same set of facts.” Syl. Pt. 1, Walker v. W. Va. Ethics Comm’n, 201 W, Va. 108, 103, 452 S.E.2d 167, 168-68
{1997),
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2, At the time Justice Benjamin began his campaign, he was as a regular candidate
secking re-election to the West Virginia Supreme Court of Appeals, meaning that he was eligible
to raise any of the amount of money he was able to.

3. On February 18, 2015, Justice Benjamin filed a pre-candidacy form with the
Secretary of State, through which he declared his intent seck re-election to the Supreme Cout.
Petitioner’s Designation of Record (“Petitioner’s Record™) at Exhibit (“Ex.”) A.

4. On March 30, 20135, Justice Benjamin filed an amended pre-candidacy form with
the Secretary of State, through which he changed his political party to “non-partisan” and
enrolled in electronic report filing with the Secretary of State. Petitioner’s Record at Ex. B.

5. Justice Benjamin’s “exploratory period™ for the election began on February 18,
2015.

6. From January 2015 until September 2015, the Committee to Re-Elect Justice
Benjamin received $9,950 in pre-candidacy contributions. (Ex. CC, Exploratory Summary
Report.)

7. Justice Benjamin raised exploratory contributions, as that terrn is defined in W.
Va. Code § 3-12-1(4), on March 3, April 20, 27, 29, May 20, June 22 and July 21 and 22, 2015.

8. On September 11, 2015, Justice Benjamin filed a Declaration of Intent publicly
announcing his intent to participate in the West Virginia Supreme Court of Appeals Public
Campaign Financing Program, and became a participating candidate under the statute. (Ex. P,
Declaration of Intent.)

9, Accordingly, pursuant to W. Va, Code § 3-12-7, Benjamin’s exploratory period

- ended on September 11, 2015 when he filed his Declaration of Intent to Participate.
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10.  From September 2015 through Januaty 2016, The Committee to Re-Elect Justice
Benjamin (“Bernjamin campaign™) collected qlialifying contributions.

11.  Tustice Benjamin’s campaign did not file any exploratory reports or r_eceipts for
contributions, as required by W. Va. Code § 3-12-8 (d), with respect to the exploratory
contributions he raised on March 3, April 20, 27, 29, May 30, June 22 and July 21 and 22, 2015
until February 8,2016. Petitioner’s Record at Ex, H.

12.  Justice Benjamin and/or his cempaign asserts that the reason that he did not file
any reporis or receipts reflecting collection of exploratory contributions until February 8, 2016 is
because the electronic filing system established by the Secretary of State was unequipped to
receive said reports.

13. On October 1, 2015, Justice Benjamin was provided an electronic form from the
Secretary of State’s office entitled “WV Supreme Court of Appeals Public Campaign Financing
Monthly Report for (month), ™

14.  The WV Supreme Cowrt of Appeals PCF Monthly Report was drafted by the
Secretary of State in such a way that it could be used to submit either exploratory contributions
or qualifying contributions. Jd.

15.  Iustice Benjamin’s “qualifying period” for the election began on September 11,
2015 and ended on January 30, 2016.

16.  On October 1, 2015, Justice Benjamin or his campaign submitted a report of

“qualifying contributions,” as that term is defined in W. Va. Code § 3-12-1(13), that were

* ("WV Supreme court of Appeals PCF Monthly Report”). Petitioner’s Supplement to Respondent State Election
Commission Certification and Designation of Record Pursuant to Rule 4 ("Petitioner’s Supplement”) at Ex. PP {also
marked as Ex. C durlhg the February 26, 2016 hearing {*Circuit Court Hearing")}.
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collected by his campaign during the period commencing on September 11, 2015 and ending on
September 30, 2015 (“the September QC Report™).?

17.  Justice Benjamin initially filed the September QC Report by email while the
Secretary of State’s office updated the online filing system. Circuit Court Hearing at Ex, C.

18.  The September QC Report reflected zero dollars in qualifying contributions. /d

19.  OnNovember 1, 2015, Benjamin submitted a report online of qualifying
contributions collected by his campaign during the period commencing on October 1, 2015 and
ending on October 31, 2015 (the “Octobe; QC R8p0rt”)5.

20.  The October QC Report reflected the receipt of $1,360 of qualifying contributions
from 20 contributors. Jd.

21, OnDecember 1, 2015, Benjamin submitted a report ontine of qualifying
contributions collected by his campaign during the period commencing on November 1, 2015
and ending on November 30, 2015 (the “November QC Report”y.

22.  The November QC Report reflected the receipt of $1,299 of qualifying
contributions from 69 contributors, for a total of $2,659 in qualifying contributions. Id.

23.  On January 1, 2016, Benjamin submitted a report anline of qualifying
contributions collected by his campaign during the period commencing on December 1, 2015
and ending on December 31, 2015 (the “December QC Report”)“.

24.  The December QC Report reflected the receipt of $4,045 of qualifying

contributions from 85 contributors, for a total of $6,704 in qualifying contributions, Id.

® SEC Record at Ex W.
®SEC Record at Ex. X -
" SEC Record at Ex. Y.
® SEC Record at Ex. Z.
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25.  On January 31, 2016, Benjamin submifted an amended report online of qualifying
contributions collected by his campaign during the petiod commencing on December 1, 2015
and ending on December 31, 2015 (the “Amended December QC chort”)g.

26.  The only difference between the Ameﬁded December QC Report and the
December QC Report is an additional $10 qualifying contribution, raising the total amount of
qualifying contributions collected to $6,714. Id.

27,  On February 1, 2016, Benjamin submitted a report online of qualifying
contributions collected by his campaign during the period commencing on January 1, 2016 and
ending on January 31, 2016 (the “January QC Report™)'C.

28.  The January QC Report reflected the receipt qf $34,7§7 of qualifying
contributions from a total of 409 contributors, for a total of $41,511 in qualifying contributions.
Ia.

29,  Of those amounts, 113 contributors provided $10,466 on Fridajr, January 29 and
178 provided $15,702 on January 30, the last day of the “qualifying period.”

30. At least 192 of the qualifying contributions submitted with the January QC Report
were made online and did not contain a handwritten signature. The handwritten signatures
are needed to investigate and verify credibility of the donor and is required by Statute.

31, Intotal, Justice Benjamin submitied 583 contributions, totaling $41,511, which he
sought to be considered “qualifying contributions.”

32, The statutory deadline for Benjamin to submit his Application for Certification

was February 2, 2016,

¥ SEC Record at Ex. AA,
¥ gE( Record at Ex. BB,
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33. Justice Benjamin’s campaign manager, Darrell Shull, submitted an Application
for Certification sworn by Justice Benjamin via email at 4:55 p.m. on February 2, 2016. Circuit
Court Hearing Ex. E, SEC Record Ex. Q, and Petitioner’s Supplement at Ex. PP.

34.  The Application for Certification attached to the 4:55 p.m. email was time-
stamped at 5:09 p.m. on February 2, 2016.

35.  Justice Benjamin’s sworn Application for Certification stated that his “campaign
has complied with and will continue to comply with all requirements set forth in the W. Va.
Code throughout the applicable campaign,” SEC Record Ex. Q.

36.  Justice Benjamin’s sworn Application for Certification further stated that he had
“complied with the contribution restrictions of W, Va. Code § 3-12-1 through § 3-12-16....” Id.

37. At 6:18 p.m. on February 2, 2016, Timothy Leach, Solicitor to the West Virginia
State Election Commission, responded to Mr. Shull, asking, “Does the candidate wish to certify
that he has met all requirements of the code before obtaining the confirmation signatures?”
Circuit Court Hearing Ex. E,

38.  Mr. Shull responded at 6:22 p.m., to “Please stand by - I am speaking with legal
counse! now.,” Id.

39,  The Secretary of State presented Justice Benjamnin’s sworn Application for
Certification that was time-stamped at 5:09 p.m. to the SEC as the official copy. See SEC
Record at Ex. B.!!

40.  OnFebruary 2, 2016, Ms. Walker challenged 154 of the contributions Justice

Benjamin sought to be considered “qualifying contributions™ pursuant to W. Va, Code § 3-12-

™ The Court ruled from the bench and on the trial court record and so FINDS that the Secretary of State and the
SEC had discretion within the custom and practice and option of extending office hours at lelection time in the
Secretary of State's Office to accept E-mail stamped at 5:09 P.M. on February 2, 2016 under the facts of thls case,
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10(g), which encompassed certain qualifying contributions Benjamin had received prior to
January 2016. SEC Record at Ex. R.

41.  Ms. Walker included with her challenge a separate “Qualifying Contribution
Chatlenge Form” that had been provided by the Secretary of State for each challenged qualifying
contribution identifying the specific alleged deficiency, including receipts of certain qualifying
contributions that were made online but did not have a handwritten signature. Id. at Ex, T.

42, Ms. Walker also stated that, “West Virginia Code § 3-12-8 requires that all
exploratory contributions be reported. [Benjamin] has not reported any exploratory
coniributions. However, upon information and belief, at least three fundraising events for the
benefit of the Candidate were held during the Exploratory Period.” Id. at Ex. R.

43, OnFebruary 1, 2016 at 4:47 p.m., Benjamin filed the receipts supporting the
qualifying contributions repoﬁed on the January QC Report. /d at'V.

44,  Ms. Walker was provided a copy of those receipts by the Secretary of State’s
office on February 2, 2016.

45.  OnFebruary 3, 2016, Ms. Walker challenged 365 contributions that she was
provided on February 2nd, including receipts of certain contributions that were made online but
did not have a handwritten signature. Id. at Ex. S,

46.  Ms. Walker included with her challenge a separate “Qualifying Contribution
Challenge Form™ for each challenged qualifying contribution identifying the specific alleged
deficiency, including her challenge to those receipts of certain qualifying contributions that were
m-ade online byt did not have a handwritten signature. Id. at Ex. U.

47.  On February 3, 2016, the SEC convened to review the 154 challenges filed by

Walker on February 2nd.  SEC Record at Ex. E.
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48.  Among others, Ms. Walker challenged the electronic qualifying contributions of
Delligati, Harrington, Reed, J. Charnock and Bell because the receipt did not contain a
handwritten signature. Jd. at Exs. T and E (202:1-281:21).

49, The SEC voted to sustain Ms. Walker’s challenge because the qualifying
contributions received electronically did not have a handwritten signature, as preseribed
by W. Va. Code § 3-12-9(b)(2). Id. at Ex. E (202:1-281:21)

50. On February 4, 2016, the SEC convened to review the 365 challenges brought by
Ms. Walker on February-3td in response to the receipts submitted by Justice Benjamin on
February 1st and received by Ms. Walker on February 2nd.

51. Among the\365 challenge&, at least 192 of those contributions were ¢lectronic
qualifying contributions that did not contain a handwritten signature, the same issue the
SEC decided the day before was a fatal defect. SEC Record at Exs S. Uand V.

52. The validity of handwritten signatures of the donors is an essential, non-
discretion part of this Program. It goes to the heart of accountability, integrity and
confidence in this election Funding Program. W. Va. Code § 3-12-2

53.  The SEC refused to entertain the merits of any of Walker’s 365 challenges
because the Secretary of State had decided on the evening of February 3rd that Walker was
required to include a copy of the receipt for the respective challenged contribution, along with
Secretary of State’s “Qualifying Confribution Challenge Form” that provided the specific bagis
for each challenge. SEC Record at Ex. F (39:20-40:3; 83:9-16; 88:14-23; 302:24-303:10).

54.  Those same receipts at issue were at all times in the custody, control and

posé.ession of the Secretary of State.
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55.  The SEC voted to recansider its decision to sustain the challenge to the
qualifying contributions of Delligati, Harrington, Reed, J. Charnock, and Bell as the
Justice Benjamin had obtained and submitted a physical signature for each of these
contributors before the end of the qualifying period, which was February 2nd. /d. at
(117:23-118:6).

56.  Those physical signatures, however, were apparently not made part of the
record in this matter.

57.  The record contains no evidence that Benjamin submitted handwritten
signatures with the receipts for the 192 qualifying contributions reported on Febhruary 1st
before February 2nd, the end of the qualifying period.

58.  On February 5, 2016, the Secretary of State’s office represented to the SEC
that 512 of the 583 contributions that Benjamin sought to be considered “qualifying
contributions” satlisﬁed the stafutory requirements of W. Va. Code §3-12-9. SEC Record at
Ex. G (22-23).

59. - By deduction, the Sccretary of State’s represeutative’s representation to the
SEC had to include the 192 qualifying cbntributions received online that did not contain a
handwritten signature.

60.  As of February 2, 2016, the end of the “qualifying petiod,” Justice Benjamin’s
campaign failed to file any report conveying any exploratory contributions or receipts.

61.  On February 5, 2016, Justice Benjamin’s representative requested an exemption
from the electronic filing requirement. SEC Record at Ex. G (5-21); Ex PP (February 5, 2016

email from Mr. Shull to Mr. Leach sent at 12:10 p.m.).
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62.  The SEC granted the hardship exemption allowing Benjamin until February 10,
2016 to file the exploratory reports. Id.

63.  OnFebruary 8, 2016, Benjamin filed an exploratory period summary report
showing that he had raised $9,950 during the exploratory period, including $200 from West
Virginians for Coal on April 29, 2015 and $500 from the First Energy Political Action
Committee on April 17, 2015 (/d. at Ex, CC); monthly exploratory reports for September (/d. at
Ex. DD); and exploratory contribution receipts (Ex. GG).

64. On February 9, 2016, Benjamin filed an amended exploratory period summary
report (Ex. EE); amended monthly reports (Ex. FF); amended exploratory contribution receipis
(Ex. HHH}); and documentation indicating that Benjamin returned the exploratory contributions he
had retained from the two political action committees (Ex. II).

65. On February 10, 2016, the SEC convened to consider Justice Benjamin’s
Application for Certification. Ex, KK.

66,  Justice Benjamin’s representative offered SEC Record Ex. LL in support of the
request for the application of the hardship exemption to the filing of the exploratory period
paperwork.

67.  Ms. Walker’s representative offered SEC Record Ex. MM in support of her
opposition to the application of the hardship exemption to the filing of the exploratory period
paperwork.

68, The SEC voted to deem the exploratory summary report, the monthly

exploratory period reports and the exploratory contributions receipts filed timely. SEC

Record at Ex. KK (30-33).
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69. On February 10, 2016, the SEC voted to certify Benjamin pursuant to W.
Va, Code §3-12-10(b) fo receivle public campaign financing funds. SEC Record at KK (40).

70.  'The Secretary of State immediately thercafter notified the Auditor and
Treasurer that the SEC had authorized the disbursement of the public funds. Record at
Ex. 00.

This Review Petition

1. On February 16, 2016, Ms. Walker filed her Petition for Judicial Review of the
February 10, 2016 Decision of The West Virginia State Election Commisston Certifying Brent D,
Benjamin Pursuant to W. Va. Code § 3-12-10 (the “Petition”) and Application for Stay (the
“Application for Stay”).

2. Through the Petition, Ms. Walker appeals the SEC’s February 10, 2016 decision
certifying Benjamin pursuant to W. Va. Code § 3-12-10 on grounds that Benjamin:

(i) failed to timely file reports and receipts for éxploratory confributions
pursuant to W. Va. Code § 3-12-8(d) and was not entitled to a hardship
exemption extending the strict deadline set forth in the statute to file those

reports and receipts;

(i)  failed to timely file an Application for Certification pursuant to W. Va.
Code § 3-12-10(a) and CSR 146-5-6.1; and

(iii)  failed to meet the threshold five hundred qualifying contributions for
certification pursuant to W. Va. Code § 3-12-9(c).

3. Asvpart of her Application for Stay, Ms, Wa]ker‘sought an order preventing
Benjamin from expending the state campaign finance funds until her Petition could be decided
on the merits.

4,  Justice Benjamin filed a response in opposition to the Application for Stay on

February 24, 2016.
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5. Justice Benjamin filed a response in opposition to the Petition on February 25,
2016.
6. On February 26, 2016, the Circuit Court held a hearing, lasting three hours more or

less, on Ms. Walker’s Petition. All counsel was present and appeared at the hearing.

Conclusions of Law

1. Legislative rules have the force and effect of law and must be enforced as
written. See, e.g., Swiger v. UGUAmeriGas, Inc., 216 W. Va. 756, 763, 613 8.E.2d 904, 911
(2005) (“[A] regulation that is proposed by an agenéy and approved by the Legislatare is a
‘legislative rule’ as defined by the State Administrative Procedures Act, W. Va. Code, 29A~
1-2(d) [1982], and such a legislative rule has the force and effect of law.”) (emphasis added)
(quoting Smith v. West Virginia Human Rights Comm’n, 216 W.Va. 2, 602 5.E.2d 445 (2004)).

2. Further, “[a]n administrative board must abide by its own rules and the

legislative mandates,”"?

2 Tasker v. Mohn, 165 W. Va. 55, 65, 267 S.E.2d 183, 189 (1980) (citing Trimboli v. Board of
Education of Wayne County, W.Va., 163 W.Va. 1,254 S.E.2d 561 (W. Va. 1979)); see also
State ex rel. Barker v. Manchin, 167 W. Va. 155, 169, 279 8.E.2d 622, 631 (1981) (“Whén the
Legislature delegates its rule-making power to an agency of the Executive Departiment. . ., it vests
the Executive Department with the mendatory duty to promulgate and to enforce rules and
regulations. Once the executive officer or agency has made and adopted valid rules and
regulations pursuant to the grant of the legislative powers, they take on the force of statutory

law.”),
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3. “[A] properly promulgated legislative rule [] can be ignored only if the agency
has exceeded its constitutional or statatory authority or is arbitrary or capricious.” Appalachian
Power Co. v. State Tax Dep’t., 195 W.Va. 573, 466 8.E.2d 424 (1995).

4. Thus, together, the statute and the rules set forth the requirements that a
candidate must satisfy in order to be certifled by the SEC as eligible to receive public campaign
[financing under the Program,

5. The statute establishes an exploratory period “during which a participating
candidate may raise and spend exploratory contributions to examine his or her chances of
election and to quality for public campaign financing” under Article 12. See W. Va, Code § 3-
12-3(5).

B, “The exploratory period begins on January 1 the year before the election in which
the candidate may run for Justice of the Supreme Court of Appeals and .ends on the last Saturday
in January of the election year.” See id

7. An individual candidate’s filing of his or her Declaration of Intent to Participate
marks the end of the exploratory period. See W. Va. Code § 3-12-3(4) (defining “exploratory
contribution” as “a contribution of no more than $1,000 made by an individual adult, including a
participating candidate and members of his or her immediate family, during the exploratory
period but prior to filing the declaration of intent.”) (emphasis added).

8. Pursuant to W. Va, Code § 3-12-8(d), “[a]t the beginning of each month a
participating or certified candidate or his or her financial agent shall report all exploratory
contributions, expenditures and obligations along with all receipts for contributions received

during the prior month to the Secretary of State. Such reports shall be filed electronically.”
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9. Pursuant to W. Va. Code § 3-12-13(c), “[n]o later than two business days after the
close of the qualifying period, a participating candidate or his or her financial agent shall report
to the Sectetary of State on appropriate forms a summary of... (1) All exploratory contributions -
received and funds expended or obligated during the exploratory period together with copies of
any receipts not previously submitted for explotatory contributions.” See also CSR § 146-5-
114,

10. A candidate may not be certified if s/he does not comply with these reporting
obligations, See W. Va. Code § 3-12-10(b)(5).

11.  Justice Benjamin’s “exploratory period” for the election began on no later than
February 18, 2015 and ended on September 11, 2015, when his honor signed his Declaration of
Intent to Participate. See W. Va. Code §§ 3-12-3(4), (5).

12, As such, from February lé, 2015 through and until September 11, 2015, Justice
Benjamin was entitled to seek “exploratory contributions” “to examine his [] chance of election
and to qualify for public financing for public financing” and was required to electronically file
with the Secretary of State reports of those contributions including underlying receipts on a
monthly basis. See W. Va. Code §§ 3-12-3(5), 3-12-8(d); see also CSR 146-5-11.3.

13.  Justice Benjamin did in fact receive exploratory contributions during the
exploratory period on March 3, April 20, 27, 29, May 20, June 22, July 21 and July 22, 2015, but
failed to file any exploratory period monihly reports at the beginning of the month following
receipt of such contribution.

14.  The Justice or his campaign failed to comply with the deadlines set forth in W.
Va. Code §§ 3-12.3(5), 3-12-8(d) and CSR 146-5-11.3 because the Justice and/or his campaign

did not timely file reports of exploratory contributions until February 8, 2016.
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15.  The Justice was obligated to file an exploratory period report no later than
October 1, 2015, the beginning of the month following his September 11, 2015 Declaration of
Intent to Participate, an unequivocal statement of his intent to receive public campaign financing.

16.  Under West Virginia Supreme Court precedent, this Court must strictly enforce
the reporting deadlines set forth in W, Va. Code §§ 3-12-3(5), 3-12-8(d) and CSR. 146-5-11.3.1

17.  Strict adherence to deadlines related to political campaigning activity is
paramount because, “[o]therwise, the actions of the Secretary of State in that regard would be
subject to constant allegations of arbitrariness or favoritism.” Brady, 176 W, Va. at 574, 346
S.E.2d at 550. Nothing could be 50 political as running for public office and the method by
which and from what sources campaigns are funded.

18. At the latest, once Benjamin became a “participating candidate” on September 11,
2015, he was required to file an exploratory report no later than October 1, 2015; otherwise, the
entire statutory scheme surrounding the exploratory coniribution period would be rendered
meaningless, and each part of a statute must be given effect, Feroleto Steel Co. v. Oughton, 230

W.Va. 5,989,736 S.E.2d 5, 9 (2012).

3 See, e.g., Brady v. Hechler, 176 W. Va. 570, 571-72, 346 5.E.2d 546, 547-48 (1986) {granting mandamus relief
directing the Secretary of State to strike a candidate from the ballot whose certfficate of candidacy far nomination
was one day late and explaining that, “[ilt is generally and almost unjversally held that statutory provisions in
election statutes, requiring that a certificate or application of nomination be filed with a specified officer within a
stipulated period of time, are mandatory.”); Styl. Pt. 3, State ex rel. Baker v. Bailey, 152 W. Va. 400, 163 5.€.2d 873
{1958} {"[w]here a statute provides for a thing to be donein a particular manner or by a prescribed person or
tribunal it is implied that it shal! not be done otherwise or by a different person or tribunal.”); State ex rel. Vernet
v. Welfs, B7 W.Va. 275 (1920) (striking candidates from local non-partisan bailots who had not filed certificates of
nominations in fime); see also Helton v. Reed, 219 W. Va. 557, 561, 638 5.E.2d 160, 164 {2006) (explaining tax
deadlines must be strictly enforced); State ex rel. Clark v. Blue Cross Blue Shield of W. Virginia, Inc., 195 W. Va. 537,
542, 466 5.E.2d 388, 393 (1995) {“[5ltrict compliance with all filing requlrements is the rule in Insurance insolvency
cases.”). Humnble Ol & Refining Company v. Lane, 152 \W.Va, 578, 165 5.E.2d 379 (1969} (Internal quotations
omitted) {"I5]tatutes of limitations are favored in the |aw and cannot be avoided unless the party seeking to do so
brings himself strictly within some exception. |t has been widely held that such éxceptions are strictly construed
and are not enlarged by the courts upon considerations of apparent hardship.”).

18

JA002083




19.  To be certified under Article 12, a candidate must have “met all other
requirements of [Article 12],” including the reporting requirements set forth in W. Va. Code §§
3-12-3(5), 3-12-8(d) and CSR 146-5-11.3. See W. Va. Code § 3-12-10(b)(3).

20.  Because Justice Benjamin did not meet the reporting requirements set forth in W.
Va. Code §§ 3-12-3(5), 3-12-8(d) and CSR 146-5-11.3, the SEC’s certification was clearly
erroneous and is hereby be REVERSED by this Court,

a. The Hardship Exemption

21.  Counsel for Justice Benjamin and his campaign asserts that the Justice or his
campaign were physically unable to submit such reports and receipts because the Secretary of
State’s online campaign finance reporting system was not equipped to accept the exploratory
period reports because he had initial registered as a “non-participating candidate.” See SEC
Record at Exs. G, KK,

22.  Accordingly, on February 3, 2015, Justice Benjamin requested a “hardship
exemption” from the electronic filing obligation.

23, West Virginia Code § 3-12-8(d) provides as follox;vs:

(d)  Atthe beginning of each month a participating or
certified candidate or his or her financial agent shall report all
exploratory contributions, expenditures and obligations along
with all receipts for contributions received during the prior
month to the Secretary of State, Such reports shall be filed
electronically: Provided, That a committee may apply for an
exemption in case of hardship pursuant to subsection (¢) of
section five-b, article eight of this chapter, If the candidate
decides not to run for office all unspent or unobligated '
exploratory contributions shall be sent to the State Election
Commission for deposit in the fund. If the candidate decides to
run for office as a nonparticipating candidate the unspent or
unobligated exploratory contributions shall be used in
accordance with articles eight and twelve of this chapter.

19

JAD02084

I ———————————————————————



24,  Inreviewing this statutory provision, the Court is guided by the basic rules of
statutory construction'*,

25.  “The primary rule of statutory construction is to ascertain and give effect to the
intention of the Legislature.”"

26.  “A statutory provision which is clear and unambiguous and plainly expresses the
legislative intent will not be interpreted by the courts but will be given full force and effect.”'®

27.  The Court finds that W, Va. Code § 3-12-8(d) clearly and unambiguously applies
to the form or manner in which a céndidate files his/her receipts (i.e., electronically or otherwise)
and does not affect the timing of that filing,

28. - As aresult, the hardship exemption would only apply had the issue with the
electronic filing become known on February 5, 2015.

29.  The facts, however, clearly show that Justice Benjamin and the Secretary of
State’s office knew of the electronic-filing issue early as October 1, 2015. See Circuit Court
Hearing Ex. C.

30.  Moreover, the facts in this case show that Justice Benjamin had an electrénic copy

of the Secretary of State’s West Virginia Supreme Court of Appeals PCF Monthly Report as

carly as October 1, 2015, See id.

W See Martinv. Hamblet, 230 W. Va. 183, 187, 737 S.E.2d 80, 84 (2012).

¥ Jd. at 186 and at 82. :

' Id. (citations omitted). “In other words, where the language of a statutory provision is plain, its
terms should be applied as written and not construed.” d (citations and internal quotations
omitted); State v. General Daniel Morgan Post No. 548, V.F.W., 144 W.Va. 137, 145107 3.E.2d
353, 358-59 (1959) (*When a statute is clear and unambiguous and the legislative intent is plain,
the statute should not be interpreted by the courts, and in such case it is the duty of the courts not
to construe but to apply the statute.”), :
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31.  Indeed, Benjamin used that form to file his initia! qualifying contribution report,
with no objection from the Secretary of State. Id.

32.  There was nothing at all preventing Justice Benjamin or his campaign to use the
same very form to timely file the exploratory period report as early as October 1, 2015, but failed
to do so, as required by law.

33.  Justice Benjamin’s failure to file the exploratory monthly reports was not
attributable to an electronic “glitch,” rather.neglect to which the hardship exemption does
not apply.

34,  Accordingly, the hardship exemption did not apply and the SEC was clearly
erroneous in granting Justice Benjamin a hardship exemption extending the deadline for
Benjamin to file his statutorily-required exploratory reports, with no precedent, regulations or
statute allowing same.

35.  The SEC also relied upon what was described as a “catch-all” provision of W. Va.
Code § 3-12-13(c) to extend the filing deadline for his exploratory period report from October 1,
2015 to the end of the qualifying period, in this case February 2, 2015. See SEC Record at Ex.
G.

36.  The SEC’s reliance on Section 13(c) to deem the late-filed exploratory monthly
reports timely was clearly erroneous as a matter of law.

37. W.Va, Code §3-12-13(c) provides as follows,
{¢)  No later than two business days after the close of the
qualifying period, a participating candidate or his or her financial
agent shall report to the Secretary of State on appropriate forms a

summary of’

(1) All exploratory con.tributions received and funds
expended or obligated during the exploratory period together with
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copies of any receipts not previously submitted for exploratory
contributions; and '

(2)  All qualifying contributions received and funds
expended or obligated during the qualifying period together with
copies of any receipts not previously submitted for qualifying
contributions,

38. The précursor section of W, Va. Code §3-12-13, specifically section (a), provides
that “[p]articipating candidates and certified candidates shall comply with this section in addition
to any a?her reporting required by this chapter.” (emphasis added).

39,  “[Aluy other reporting required by this chapter” includes the reporting reqﬁred
by Section 3-12-8(d).

40.  W.Va. Code §3-12-13(c), therefore, applies only to the candidates filing of a finaf
report and does not affect, displace or otherwise impact the candidate’s obligation to file monthly -
teports as required by the statute, including reports of exploratory contributions pursuant to
Section 3-12-8(d). -

41,  The final reporting requirements of Section 13(c) cannot be read to eliminate the
independent reporting requirements of Section 3-12-8(d).

42.  “A cardinal rule of statutory construction is that significance and effect must, if
possible, be given to every section, clause, word or part of the statute.” Feroleto Steel Co. v.
Oughton, 230 W. Va. 5,9, 736 S.E.2d 5, 9 (2012).

43,  Applying W. Va. Code § 3-12-13(c) as permitting (I:andidates to file
exploratory reports outside of the deadline established by W. Va, Code § 3-12-8(d) would
undermine the letter and intent of W. Va. Code § 3-12-8(d).

44,  The failure of the Justice Benjamin campaiga to comply with W. Va. Code §§ 3-

12-3(5), 3-12-8(d) and CSR 146-5-11.3, and was not entitled to a hardship exemption to
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belatedly file those reports, the SEC’s decision to certify him was clearly erroneous as a matter
of face and law,

45,  The requirements relating to qualifying contributions must be satisfied.

46.  The statute creates a qualifying period “during which participating candidates
may raise and spend qualifying contributions in order to receive public campaigﬁ financing.”
See W. Va. Code § 3-12-1(14).

47.  Any contributions accepted thereafier are deemed “qualifying contributions” and

are subject to the following limitations:

i) A candidate may not accept more than one qualifying contribution from a
single individual;

(ii) A gualifying contribution may not be less than $1 nor more than $100;
(iii)  The contributions must be made by at least 500 registered voters;

(iv) At least 10% of the total number of voters contributing must be registered
to vote in each Congressional District; and

(v)  The participating candidate must collect at least $35,000 but not more than
$50,000 in qualifying contributions.

See W. Va. Code § 3-12-9(a); see also CSR 146-5-5.1.

48,  Each qualifying contribution must be accompanied by a receipt, on forms
provided by the SEC, which include the following:
(i) Printed name of the candidate;
(i)  The signature of the person who collection the contribution;
(iii)  The contributor’s printed name, signature, street address and zip code;
(iv)  The amount of the contribution;
(v)  Thedate of the confribution;

(vi)  The Congressional District in which the contributor is registered to vote;

23

JA002088




(vii) If contribution is $25 or more, the contributor’s phone number, occupation
and name of employer;

(viii) A statement above the contributor’s signature confirming the contributor
understands the purpose of the contribution is to assist the participating
candidate in obtaining public campaign finance funds, the contribution
was made without coercion, and the contributor has not been reimbursed,
received or promised anything of value for making the contribution.

See W. Va. Code § 3-12-9(b); see also CSR 146-5-5.4.

49.  Justice Benjamin’s qualifying period began on September 11, 2015 and ended on

January 30, 2016. See W, Va. Code § 3-12-3(14).

50.  During the qualifying period, Justice Benjamin was entitled to collect “.qualifying
contributions,” subject to certain parameters set forth in W. Va. Code §3-12-9 and CSR 146-5-5
et seq. and was also required fo electronically file monthly reports of such contributions with the

Secretary of State. See W, Va. Code §3-12-9(f).

51.  The Secretary of State’s office represented to the SEC that Justice Benjamin 512
of the 583 contributions submitted by Justice Benjamin during the qualifying period satisfied the

statutory requirements. See SEC Record at Ex. G (22-23).

52.  Justice Benjamin submitted receipts for at least 192 confributions on February 1st
for contributions that were submitted electronically aﬁd did not have a handwritten signature, as

is required by W. Va. Code § 3—12;9(b)(iii). See SEC Record at Ex. V.

53.  The SEC had determined during its February 3, 2015 meeting (the previous day)
that qualifying contributions submitted electronically without an accompanying handwritten

signature were insufficient. See SEC Record at Ex. E (202:1-281:21)
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54.  Without these 192 coniributions, Justice Benjamin would not have the requisite
500 qualifying contributions which he was statutorily required to obtain pursuant to W. Va. Code

§ 3-12-9(a) before the end of the qualifying period, February 2, 2016.

55.  To be certified under Article 12, a candidate must timely file an Application for
Certification and have “obtained the required number and amount of qualifying contributions as

required by section nine of [Article 12].” See W. Va. Code § 3-12-10(b)(2).

56.  Because Justice Benjamin did not obtain the required number of qualifying
contributions as required by W. Va, Code § 3-12-9(a), the SEC’s certification of Benjamin was
clearly erroneous and is ﬁereby REVERSED.

57.  Ms. Walker received copies from the Secretary of State’s office of receipts of
qualifying contributions on the last day of the qualifying period, February 2, 2016, that had been
filed by Benjamin late on February 1. |

58. Ms. Walker filed challenges to 365 of those receipts on February 3rd, including
challenges to 192 of those qualifying contributions that were received by Benjamin
electronically, but did not contain a handwritten signature.

59.  Ms. Walker included a “Qualifying Contribution Challenge Form” prescribed by
the Secretary of State specifying the basis for each challenge. See SEC Record at Ex. UL

60.  On the evening of February 3, 2016, the Secretary of State unilaterally decided
that Walker was also required to provide “evidence,” whicﬁ was a copy of the actual receipt for

each challenged contribution. See SEC Record at Ex. F.
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61.  Those same receipts, however, were in the custody, control and possession of the
Secretary of Stats. 1d",

62.  Because Ms. Walker did not also provide the SEC a copy of each receipt that was
challenged, the SEC refused to entertain the merits of any of the challenges she brought on
February 2nd.

63.  This act of the SEC was and clearly erroneous and therefore is hereby
REVERSED.

64.  The Secretary of State has a statutory obligation under W. Va. Code § 3-12-10(b)
to review and verify that Benjamin’s qualifying contributions are legitimate and that they satisfy
the statutory requirements set forth in W. Va. Code § 3-12-9,

65. Tht; SEC had ruled the day before that qualifying contributions received
electronically must still be accompanied by a handwritten signature.

66. W.Va. Code § 3-12-10(g) provides that “[a]ny person may challenge the validity
of any contribution listed by a participating candidate by filing a written challenge with the State
Election Commission setting forth any reason why the contribution should not be accepted as a
qualifying contribution,”

67.  Ms. Walker’s submission of the Qualifying Contribution Challenge Form
complied with the statute. '

68.  W.Va. CSR §146-5-7.3 provides that “[tjhe challenger should attach any

evidence, affidavits, or notarized statements to the form.” (emphasis added).

7 The Secretary of State was indispensably intertwined in the executive branch actions in carrying out the
requirements of Code 43. The Secretary also was Indispensably intertwined in the SEC hearings and challenges to
the electlon laws procedures.
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69.  The Secretary of State’s interpretation of CSR §146-5-7.3 as a mandatory
obligation for Ms. Walker to not only file a written challenge, (which she did) but also to provide
the SEC a copy of the underlying challenged receipt, a document that was in the SEC’s custody,
control and possession, was clearly erroneous as a matter of law.

70.  The Secretary of State’s attempt to shift this burden to Ms. Walker’s campaign the
night before the hearing was an unfair shifting or placing of responsibility. At the very least, the
matter is not spoken to in any previous practice or the statute or rules in place for Finance
Program challenges.

71.  The SEC’s decision to not entertain the merits of Ms. Walker’s February 3rd
challenges is not and cannot be supported by the facts in this case.

72.  This is particularly true considering that at least 192 of the qualifying
contributions challenged by Ms. Walker should not have counted under the SEC’s own
interpretation of W. Va. Code §3-12-9, had the merits been considered.

RULING

1.  Justice Benjamin and/or his campaign did not satisfy the requirements relating to
filing an application for certification pursuant to W. Va. CSR 146-5-6.1

2. The Application for Certification must state that the candidate:

)] Has signed and filed a declaration of intent as required by section seven of
this article;

(ii))  Has obtained the required number and mﬁount of qualifying contributions
as required Ey section nine of this article;

(iii) Has complied with the contribution restrictions of this article;
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(iv)  Iseligible, as provided in section nine, article five of this chapter, to
appear on the nonpartisan judicial election ballot; and
(v)  Has met all other requirements of this article.
See id.

3. As discussed above, Justice Benjamin or his campaign did not meet “all other
requirements of [Article 12].”

4. Justice Benjamin filed to file exploratory reports as required under W. Va, Code
§6 3-12-3(5) and 3-12-8(d)

5. The hardship exemption did not relieve Justice Benjamin of his obligation to file
those reports as early as October 1, 2015.

6. Justice Benjamin failed to obtain the required number of qualifying contributions
because at least 192 of the 512 of the qualifying contributions that the Secretary of State’s office
represented to the SEC were electronic contributions that did not contain a handwritten signature,
a requirement that the SEC had already ruled during its February- 3rd meeting was required.

7. The SEC’s certification of Justice Benjamin was clearly erroneous and must be
REVERSED because it directly violated Walker’s constitutional rights to free speech and
substantive due process under the First and Fourteenth Amendments of the United States

Constitution. See U.S. Const. amend. 1, amend X1V, § 1'®

85\ bstantive due process protects a citizen from arbitrary government action which Infringes upon her
fundamental rights. See United States v. Salerno, 481 U.S, 739, 746 (1987); Rochin v. California, 342 U.S, 165, 172
{1952) and Palko v. Connecticut, 302 U.5. 319, 325-326 {1937)); First Nat. Bank of Boston v, Beliotti, 435 U.5. 765,
779 {1978) (explaining that substantive due process applies to the fundamental right to free speech); State exrel.
Loughry v. Tennant, 229 W. Va. 630, 732 5.E.2d 507 (2012) (explalning that campaign expenditures in judicial
elections warrant constitutional protectlans as a form of free speech and government involvement in this area
warrants the strictest of scrutiny). :
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B. The SEC, as a “creature” of the state of West Virginia, is a state actor within the
meaning of the Fourteenth Amendment and is held to that Amendment’s standards'®.

9. The First Amendment’s “fullest and most urgent application [is] to speech uttered
during a campaign for political office.*™”

10. By certifying Justice Benjamin, notwithstanding his failure to meet the clear and
unambiguous statutory requirements and deadlines, including the SEC’s decision to entertain the
merits of Ms. Walker’s February 3 challenges for the reasons set forth above, the SEC’s decision
caused public campaign monies to be improperly injected in to the campaign for Supreme Court.

11.  For all of the foregoing reasons, the SEC’s decision to certify Benjamin as
eligible to receive public campaign financing from the Program is hereby REVERSED.

Conclusory Ruling

The SEC’s certification has prejudiced the substantial rights of Ms. Walker because the
administrative findings, conclusions, decisions and order are: (1) in violation of constitutional
and statutory provisions; (2) and in excess of the statutory authority; (3) were made upon
unlawful procedures; (4) clearly wrong in view of the reliable, probative and substantial evidence
on the whole record; and (5) are characterized by abuse of discretion or clearly unwarranted
exercise of discretion. For these reasons, this case is REVERSED.

A complete record has been made below and in this Court and, along with all exhibits is

prepared for immediate review and all objections and exceptions to this Order and hereby

preserved.

' See U.S, Const. amend. XIV, § 1; West Virginia State Bd. of Educ. v. Barnatte, 313 U.S. 624, 637 {1943). The First
Amendment right to freedom of speech also extends to the states, Gitlow v. New York, 268 U.5. 652, 666 (1325).

* citizens Unfted v. Fed. Election Comm’n, 558 U.5. 310, 339 (2010) {internal cltations omitted).
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The Clerk of this Court is ORDERED to send certified copies of this ORDER to all

counsel of record.

Jonathan R. Marshall (WV Bar #10580)
Benjamin Bailey (WVSB No, 200)
Maryl C. Sattler (WVSB #11733)
Counsel for Respondent Justice Benjamin
BAILEY GLASSER, LLP

209 Capital Street

Charleston, West Virginia 25301

Thomas C. Ryan (WVSB #9883)
Counsel for Petitioner Walker
K&I. Gates LLP

210 Sixth Avenue

Pittsburgh, Pennsylvania 15222

James R. Leslie, Esq.

Jonathan T, Osborne, Esq.

Office of the West Virginia Attorney General
State Capitol

Building 1, Room E-26

Charleston, West Virginia 25305

Timothy Leach, Esq.

West Virginia Secretary of State’s Office
1900 Kanawha Blvd E. Bldg 1, 157-K
Charleston, West Virginia 25305

Richard L. Gottlieb (WV Bar # 1447)
Spencer D. Elliott (WV Bar # 8064)
Counsel for Elections Commiltee
Lewis Glasser Casey & Rollins, PLLC
300 Sumumers Street, Suite 700

PO Box 1746

Charleston, West Virginia 25326

ENTER this ORDER this 4% day of March, 2016, m Q %

Honorable To I) Kaufiman,
Chief Judge

BTA"I‘! MS'I’ H&Glﬂlﬂ

. CLERK OF CYRCINT COURT OF SAID COURTY
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BAILEY GLASSER 209 Capitol Street

Charleston, WV 25301
Te!: 304.345.6555

Toll Free: 877.852.0342
Fax: 304.342.1110

March 7, 2016

Cathy Gaston, Clerk

Circuit Court of Kanawha County
111 Court Street

Charleston, WV 25301

Re:  Elizabeth D. Walker v. Natalie E. Tennant, et, al.
Civil Action No. 16-AA-17

Dear Ms, (Gaston:

Please find enclosed, for filing in the above-referenced matter, the original of Application
for a Stay of March 4, 2016 Order.

Should you have any questions, please feel free to contact me.

Sincerely,
——_
Alisa Montgomery
Paralegal
/ajm
Enclosures
cc: Honorable Tod Kaufman

Thomas C. Ryan, Esq.
James R. Leslie, Esq./Jonathan T. Osborne, Esq.

Alabama Delaware lllincis Massachusetts New Jersey New York Washington, D.C. West Virginia | baileyglasser.com
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGE I <

ELIZABETH D. WALKER, candidate for
the Supreme Court of Appeals of West
Virginia,

Petitioner,

v. Civil Action No.: 16-AA-17
Judge Tod Kaufman

NATALIE E. TENNANT, ex-officio,

GARY A. COLLIAS, and VINCENT P.

CARDI], members of the West Virginia

State Election Commission; and BRENT

D. BENJAMIN, candidate for the

Supreme Court of Appeals of West

Virginia,

Respondents.

Application for a Stay of March 4, 2016 Order

Pursuant to Rule 28(a) of the West Virginia Rules of Appellate Procedure, Respondent
Justice Brent Benjamin requests that the Court stay its March 4, 2016 Order reversing the
decision of the State Election Commission.

Rule 28(a) provides: “Any person desiring to present an appeal under Rule 5 may make
an application for a stay of proceedings to the circuit court in which the judgment or order
desired to be appealed was entered. .. .” W, Va. R. App. P. 28(a).

This case involves the interpretation of a new statute for which there is little precedent. It
involves issues of first impression that are sharply contested by both parties. The Benjamin
campaign maintains that the State Election Commission did not abuse its discretion in certifying
Justice Benjamin for public financing. Justice Benjamin will therefore be filing an immediate
appeal to the Supreme Court of Appeals of West Virginia, seeking to have the State Election

Commission’s decision in this case reinstated.
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Due to the time-sensitive nature of the issues in this case and potential financial
ramifications, Justice Benjamin intends to seck an expedited briefing and hearing schedule to
resolve the appeal as quickly as possible.

For these reasons, Justice Benjamin asks the Court to stay its March 4, 2016 Order
reversing the decision of the State Election Commission until the appeal has been resolved. A
proposed order is attached to this motion.

Justice Brent ). Benjamin
By counsel.

Benjamg'%aﬂey (WVSB No. 200)

Jonathan R. Marshali (WV Bar #10580)
Maryl C. Sattler (WVSB #11733)
BAILEY GLASSER, LLP

209 Capital Street

Charleston, WV 25301

T: (304) 340-2295

F: (304) 342-1110
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ELIZABETH D. WALKER, candidate for Eat .

the Supreme Court of Appeals of West 2 - { :

Virginia, ' T
Petitioner, Vf;

v, Civil Action No.: 16-AA-17

Judge Tod Kaufman
NATALIE E. TENNANT, ex-officio, :
GARY A, COLLIAS, and VINCENT P.
CARDI, members of the West Virginia
State Election Commission; and BRENT
D. BENJAMIN, candidate for the
Supreme Court of Appeals of West
Virginia,

Respondents.

CERTIFICATE OF SERVICE

Counsel] for Respondent Justice Brent D. Benjamin does hereby certify that the foregoing
proposed Application for a Stay of March 4, 2016 Order was served this 7 day of March 2016,
by sending a true exact copy via facsimile and mail, to the following:

Thomas C. Ryan (WVSB #9883)
K&L Gates LLP

210 Sixth Avenue

Pittsburgh, PA 15222

Tel: (412) 355-6500

Fax: (412)355-6501

James R. Leslie, Esq.

Jonathan T. Osborne, Esq.

Office of the West Virginia Attorney General
State Capitol ‘
Building 1, Room E-26

Charleston, WV 25305

Tel: (681)313-4554

Fax: (304) 558-0140
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Richard L. Gottlieb, Esq.

Spencer D. Elliott, Esq.

Lewis Glasser Casey & Rollins, PLLC
300 Summer Street, Suite 700

P.O. Box 1746

Charleston, WV 25326

Tel: (304) 345-2000

Fax: (304) 343-7999

WA

I\ﬁa’rﬂ C/gattler -
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K&L GATES

Thomas C. Ryan
Thomas.ryan@kigates.com

March 8, 2016 T 412-355-8335

Via Facsimile (304-357-0473)

The Honorable Cathy S. Gatson
Circuit Clerk

Circuit Court of Kanawha County
111 Court Street
Charleston, WV 25301

Re:  Walker v. Tennant, Civil Action No. 16-AA-17 (Judge Kaufmann)
Dear Ms. Gatson:
Kindly please file the enclosed docurhents in the above-references matter:

¢ Petitioner Elizabeth D, Walker's Response in Opposition to Respondent
Brent D. Benjamin’s Application For a Stay of March 4, 2016 Order; and

¢ [Proposed] Order Regarding Respondent Benjamin's Application for Stay
of March 4, 2016 Order.

By copy of this letter, [ am contemporaneously providing a courtesy copy to Judge
Kaufman's chambers and all counsel of record. Thank you very much for your attention in this
matter. Please contact me with any questions.

Resp

Thpmas C. Ryan
TCR/teh
Enciosuras

cc: The Honorable Tod Kaufman, Circuit Court of Kanawha County (via email)
‘Maryl C. Sattler, Esq. {vai email msattier@baileyglasser.com)
Jonathan T. Osbome, Esq. (via email jonathan.t.oshome@wvago.gov)

K&L GATES LLP
K&L GATES CENTER 210 SIXTH AVENUE PITTSBURGH PA 15222-2613
T +1 412 355 6500 F +1412 355 6501 kigates.com ‘ JAODZﬂg%smm




IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

ELIZABETH D. WALKER, candidate for
the Supreme Court of Appeals of West
Virginia,

Petitioner,

)

)

)

)

)

)

V. )

) No. 16-AA-17

NATALIE E. TENNANT, ex-officio, ) (Judge Kaufman)
GARY A. COLLIAS, and VINCENT P. )
CARDI, members of the West Virginia )
State Flection Commission; and BRENT )
D. BENJAMIN, candidate for the )
Supreme Court of Appeals of West )
Virginia, )
)
)

Respondents.
)
PETITIONER ELIZABETH D. WALKER’S RESPONSE
IN OPPOSITION TO RESPONDENT BRENT D. BENJAMIN’S
APPLICATION FOR A STAY OF MARCH 4, 2016 ORDER

On March 4, 2016, this Court issued its Order in the Appeal of Elizabeth D. Walker v.
State Election Commission (the “Order”) in which it correctly reversed the West Virginia State
Election Commission’s (the “SEC”) clearly erroneous decision to certify Respondent Benjamin
to receive $483,489.00 in state monies for public campaign financing. Despite this clear ruling,
Benjamin now seeks a stay from the Order pending appeal (“Application”), effectively allowing
him to retain and continue to spend this nearly half-million dollars for campaign purposes.
Benjamin’s Application should be denied, or alternatively, if he intends to pursue an appeal,
Benjamin should either be ordered to post a bond with the Court in the full amount of
$483,489.00 or otherwise be enjoined from spending the money and be required to provide an

accounting to the Court.
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-As a threshold matter, Benjamin is not entitled to a stay under Rule 28(a) of the West
Virginia Rules of Appellate Procedure; rather, the Court should exercise its vested discretion and
deny the Application on the merits. There is no reason, compelling or otherwise, why the Court
should grant the requested stay and Benjamin cites none in his Application. To the contrary, and
as the Court’s Order correctly reflects, this case implicates the fairness of democratic elections in

West Virginia, the Constitutional rights of voters and candidates, and the impartiality and

integrity of and public confidence in the judiciary. To stay the Court’s Order would jeopardize

and wholly ignore those interests as it would enable Benjamin to retain and plresumably spend

(or continue to spend) the public campaign monies to which this Court has already determined he

is not entitled, effectively rendering the Court’s Order a nullity. Benjamin should be ordered to

comply with the Order and return the public campaign monies that he has received to the SEC. |
Alternatively, if the Court is inclined to grant Benjamin’s request for a stay of its Order,

Benjamin should be required to provide a bond in the full amount of the public campaign

financing that hé received, that is, $483,489.00. Pursuant to Rule 28(c) of the West Virginia

Rules of Appellate Procedure, a stay of a circuit court decision may be conditioned upon posting

bond or “other appropriate security . . . in such amount and upon such conditions as the court

granting the stay feels is proper for the profection of the adverse party.” See W. Va. R. App. P.

28(c). Rule 28(c) further provides that, “[f]ailure to execute such bond may be grounds for the

dismissal of the appeal.” Id.; see also Kessel v. Leavitt, 204 W. Va. 95, 116-17, 511 S.E.2d 720,

741-42 (1998) (“{W]e hold that when a party appeals a lower court’s ruling to the Supreme Court

of Appeals of West Virginia and he/she is required to post an appeal bond, his/her failure to post

such bond will result in the dismissal of that party’s appeal and the consequent affirmance, as to

that party, of the lower court’s ruling.”). Mindful that the nearly half-million dollars in
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Benjémin’s possession 1s taxpayer money, the Court’s exercise of its discretion to require a bond
is entirely appropriate, thus ensuring those monies are ultimately recoverable once the Order is
affirmed.

Finally, at a minimum, if the Court is inclined to grant the stay, Benjamin should be
enjoined from spending or otherwise encumbering the monies he has received to ensure that the
State will be able to recover said funds once the Order is affirmed. Again, Benjamin’s
Application effectively would allow him to spend the public campaign finance monies thus
rendering the Order a nullity, and ultimately provides this Court no assurance that those monies
will be collectible once the Order is affirmed. To effectuate this alternative relief, if the Court is
so inclined, Benjamin should be further ordered to provide an accounting of the state monies to
provide appropriate assurances to this Court that Benjamin has complied with the Order.

A proposed order addressing each of the alternative relief set forth above is attached.

Dated: March 9, 2016 Respectfully submit
Tho . Ryan (WVSB #9883)

K& Gates LLP

210 Sixth Avenue
Pittsburgh, PA 15222
Tel: (412) 355-6500

JAOO2104



IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

ELIZABETH D. WALKER, candidate for
the Supreme Court of Appeals of West
Virginia,

Petitioner,

)
)
)
)
)
)
v. )
)}  No. 16-AA-17
NATALIE E. TENNANT, ex-officio, ) (Judge Kaufman)
GARY A. COLLIAS, and VINCENT P. )
CARDI, members of the West Virginia )
State Election Commission; and BRENT )
D. BENJAMIN, candidate for the )
Supreme Court of Appeals of West )
Virginia, )
)
)

Respondents.

[PROPOSED] ORDER REGARDING RESPONDENT BENJAMIN’S APPLICATION
FOR STAY OF MARCH 4, 2016 ORDER

AND NOW, this _ day of March 2016, in consideration of Respondent Benjamin’s
Application for Stay of March.4, 2016 Order and the response filed by Petitioner Walker, it is
HEREBY ORDERED that:

The Application for Stay is DENIED and Respondent Benjamin is FURTHER
ORDERED to return the um of $483,489.00 to the West Virginia State Election
Commission immediately.

The Application for Stay is GRANTED and Respondent Benjamin is FURTHER
ORDERED to post a bbnd pursuant to Rule 28 of West Virginia Appellate
Procedure in Circuit Court of Kanawha County in the sum of $483,489.00
immediately.

The Application for Stay is GRANTED and Respondent Benjamin is FURTHER

ENJOINED from spending any of the sum received from the West Virginia
1
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Public Financing Program Fund, in the sum of $483,489.00, until further order of
this Court, and is FURTHER ORDERED to provide this Court an accounting of
any expenditures of said funds to date within three (3) days of the effective date
of this Order and every ten (10) days thereafter until final disposition of any

appeal of the Court’s March 4, 2016 Order.

Entered this day of March, 2016

TOD J. KAUFMAN, JUDGE

This proposed Order was submitted by counsel for Petitioner /

. Ryan (WVSB #9883)
K&L (Fates LLP

K& Gates Center

210 Sixth Avenue

Pittsburgh, PA 15222

Tel: (412) 355-6500

Fax: (412) 355-6501
thomas.ryan@klgates.com

Attorney for Petitioner
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

ELIZABETH D. WALKER, candidate for
the Supreme Court of Appeals of West
Virginia,

Petitioner,

V. Civil Action No.: 16-AA-17
Judge Tod Kaufman

NATALIE E. TENNANT, ex-officio,

GARY A, COLLIAS, and VINCENT P.

CARDI, members of the West Virginia

State Election Commission; and BRENT

D. BENJAMIN, candidate for the

Supreme Court of Appeals of West

Virginia,

Respondents.

NOTICE OF WITHDRAWAL

On March 9, 2016, the West Virginia Supreme Court of Appeals entered an Order
.. placing the appeal of this case on an expedited briefing scheduling and setting oral argument for

March 23, 2016. In light of that Order, Respondent Justice Brent D. Benjamin hereby withdraws

his Application for a Stay.

Justice Brent D. Benjamin
By counsel.

y .
Jonathan R. Marshall (WVSB No. 10580)
Maryl C. Sattler (WVSB No. 11733)
BAILEY GLASSER, LLP
209 Capitol Street
Charleston, WV 25301
T: (304) 345-6555
F: (304) 342-1110
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

ELIZABETH D. WALKER, candidate for
the Supreme Court of Appeals of West
Virginia,

Petitioner,

Y. Civil Action No.; 16-AA-17
' Judge Tod Kaufman

NATALIE E. TENNANT, ex-officio,

GARY A, COLLIAS, and VINCENT P.

CARD], members of the West Virginia

State Election Commission; and BRENT

D. BENJAMIN, candidate for the

Supreme Ceourt of Appeals of West

Virginia,

Respondents.

CERTIFICATE OF SERVICE

Counsel for Respondent, Justice Brent D. Benjamin, does hereby certify that the
foregoing Notice of Withdrawal was served this March 10, 2016, by sending a true exact via
facsimile, to the following:

Thomas C. Ryan Richard L. Gottlieb

K&L Gates LLP Spencer D. Elliott

210 Sixth Avenue Lewis Glasser Casey & Rollins, PLLC
Pittsburgh, PA 15222 300 Summers Street, Suite 700

Fax: (412) 355-6501 PO Box 1746

Charleston, WV 25326
Fax: (304) 343-7999

Lo it

Mafyl C. Sattfer (WVSB No. 11733)
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